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Powell  V.  Streatham  Manor  Nurs- 
ing Home  [1935]  A.C.  243  935 

Powell  and  Toronto,  Re 56  O.L.R.  541  308,  309,  316,  317 

Prendergast  v.  Lushington  5 Hare  171  138 

Price,  Re  [1946]  O.W.N.  80  31 

Price,  Re  [1900]  1 Ch.  442  756 

Price  V.  Phillips  11  T.L.R.  86  525,  527,  528 

Price  & Co.  v.  Union  Lighterage 

Co [1904]  1 K.B.  412  609 

Prieur  v.  Canadian  Cottons  Ltd [1936]  O.W.N.  469  910 

Pringle  v.  Beath  20  O.W.N.  318  867 

Proprietary  Articles  Trade  Assn.  v. 

Atty.-Gen.  for  Can [1931]  A.C.  310  533,  537 

Prosko  V.  R 63  S.C.R.  226  110,  123,  446,  698 

Prov.  Sec.  of  P.E.I.  v.  Egan  [1941]  S.C.R.  396  533 

Prov.  Treasurer  of  Alta.  v.  Kerr  ....[1933]  A.C.  710  230 

Prudential  Assur.  Co.  v.  Edmonds  ..2  App.  Cas.  487  399 

Prudential  Ins.  Co.  v.  McLean  [1943]  O.R.  377  246 

Q. 

Queen,  The,  see  “R.” 

Queen  Ins.  Co.  v.  Globe  & Rutgers 

Fire  Ins.  Co 282  Fed.  976  555 

Queen  Ins.  Co.  v.  Parsons  7 App.  Cas.  96  667,  1023 
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R. 

R. 

R. 

R. 
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denotes  Rex  or  Regina. 

V.  A.  B [1941]  1 K.B.  454  203,  208,  722 

V.  Adduono  [1940]  O.R.  184  162 

V.  Ailes  13  Cr.  App.  R.  173  810 

V.  Anderson  58  B.C.R.  88  698 

V.  Anderson  46  Man.  R.  97  266 

V Anderson  55  O.L.R.  586  807,  809,  815,  818 

V.  Arnold  [1947]  O.R.  147  448,  449 

V.  Axler  40  O.L.R.  304  1023,  1025 

V.  Bailey  [1924]  2 K.B.  300  806 

V.  Bainbridge  42  O.L.R.  203  729 

V.  Balciunas  [1942]  O.W.N.  503;  [1943] 

S.C.R.  317  267,  286 

V.  Baldry  2 Den.  C.C.  430  381 

V.  Barnard  57  O.L.R.  397  1023 

V.  Barrett  1 Sask.  L.R.  373  148 

V.  Barron  10  Cr.  App.  R.  81  857 

V.  Bates  [1911]  1 K.B.  964  379,  764 

V.  Bayn  [1932]  2 W.W.R.  113  857 

V.  Beauchesne  [1933]  1 W.W.R.  216  148,  152 

V.  Bellos  [1927]  S.C.R.  258  123 

V.  Benning  [1947]  O.R.  362  461,  462,  466 

V.  Blackburn  68  C.C.C.  307  265 

V.  Blake  and  Tye  13  L.J.Q.B.  256  364 

V.  Blythe  19  O.L.R.  386  399,  814 

V.  Bol-O-Drome  Ltd [1944]  O.W.N.  569  770 


V.  Bourgeois  [1937]  2 W.W.R.  97  699 

V.  Breckenridge  10  O.L.R.  459  379 

V.  Brixton  Prison  Governor;  Ex 

parte  Savarkar  [1910]  2 K.B.  1056  542 

V.  Brown  [1945]  O.R.  869  857 

V.  Brown  and  Bruce  23  Cr.  App.  R.  56  108 

V.  Bryden  54  N.S.R.  411  204 

V.  Buck  10  Alta.  L.R.  437;  55  S.C.R. 

133  807  809 

V.  Bullock  and  Stevens  6 O.L.R.  663  "265r266r28ir2^^^  283 

V.  Burton  Dears.  C.C.  282  ..447,  449,  1039,  1044 

V.  Butt  15  Cox  C.C.  564  810 

V.  Byers  57  B.C.R.  33  698 

V.  C.P.R 12  C.C.C.  549  379,  764,  769 

V.  Can.  Import  Co 61  C.C.C.  114;  62  C.C.C.  342  717 

V.  Carless  and  Stapley  25  Cr.  App.  R.  43  806 

V.  Carr  24  Cr.  App.  R.  199  400 

V.  Carswell  10  Alta.  L.R.  76  858 

V.  Cassidy  61  O.L.R.  362  806 

V.  Cembal  and  Semowonyk  [1945]  O.W.N.  585  267,  268 

V.  Chamandy  [1934]  O.R.  208  806,  807,  813 

V.  Clark  2 O.L.R.  572  397 

V.  Clarke  22  Cr.  App.  R.  58  266 

V.  Clarke  1 Alta.  L.R.  358  717 

V.  Cohen  31  Cox  C.C.  140  1040 

V.  Cohen  3 Cr.  App.  R.  180  718 

V.  Comba  [1938]  O.R.  200  364 

V.  Container  Materials  Ltd 74  C.C.C.  113;  76  C.C.C.  18; 

[1942]  S.C.R.  147  817 

V.  Cook  19  O.L.R.  174  156,  160 

V.  Cook  34  T.L.R.  515  110 

V.  Cooper  56  B.C.R.  301  767,  769 

V.  Coote  L.R.  4 P.C.  599  381,  725 

V.  Costello  [1932]  O.R.  213  ....148,  154,  448,  807 

V.  Crowe  and  Myerscough  81  J.P.  288  1040 

V.  Cummings  13  M.P.R.  411  533 
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V.  Curtley  27  U.C.Q.B.  613  107 

V.  Cutter  30  Cr.  App.  R.  107  415 

V.  Dadabula  S.R.  14  1039 

V.  Daly,  Re  55  O.L.R.  156;  [1924]  A.C.  1011 .. 

204,  206,  533,  536,  540,  541, 

544,  545,  546,  547 

V.  Darlyn  [1947]  1 WW.R.  449  398 

V.  Davidson  25  Cr.  App.  R.  21  447,  1039 

V.  Davies  22  Cr.  App.  R.  33  800 

V.  Dawley  58  B.C.R.  525  808 

V.  Deacon  [1947]  1 W.W.R.  545  414 

V.  Dean  [1942]  O.R.  3 157,  161,  162 

V.  Dent  [1943]  2 All  E.R.  596  367 

V.  Deur  [1944]  S.C.R.  435  267,  268,  810 

V.  Dibble  1 Cr.  App.  R.  155  463 

V.  Dick  [1947]  O.R.  105  446,  1040 

V.  Dinnick  3 Cr.  App.  R.  77  147 

V.  Disney  24  Cr.  App.  R.  49  365,  337 

V.  Deliver  Mountain  Mining  & 

Milling  Co 10  C.C.C.  405  173,  177 

V.  Duckworth  37  O.L.R.  197  415 

V.  Dudley  and  Stephens  14  Q.B.D.  273  449 

V.  Duff  23  Sask.  L.R.  151  204 

V.  Duffy  4 M.P.R.  81  4 

V.  Dumont  49  O.L.R.  222  107,  126,  809 

V.  Dutchak  43  C.C.C.  74  107 

V.  Dutt  8 Cr.  App.  R.  51  398 

V.  Dwyer  23  Cr.  App.  R.  156  108 

V.  East  Ardsley  14  Q.B.  801  649 

V.  Edmonstone  15  O.L.R.  325  162 

V.  Edmundson  28  L.J.M.C.  213  657 

V.  Eli  13  O.A.R.  526  533,  537 

V.  Ellis  [1910]  2 K.B.  746  806,  807 

V.  Farler  8 C.  & P.  106  380 

V.  Fennell  7 Q.B.D.  147  381 

V.  Ferguson  [1945]  O.W.N.  1 108,  367 

V.  Fialka  [1934]  O.W.N.  678  399,  400 

V.  Fick  16  U.C.C.P.  379  415 

V.  Finkle  15  U.C.C.P.  453  109 

V.  Fisher  [1910]  1 K.B.  149  807 

V.  Fogarty  17  O.L.R.  643  249 

V.  Frank  18  M.P.R.  178  265 

V.  Fraser  17  Cr.  App.  R.  182  718,  719 

V.  Frechette  46  O.L.R.  610  401 

V.  Fry;  Ex  parte  Masters  19  Cox  C.C.  135  ....265,  280,  281,  282 

V.  Garrett;  Ex  parte  Sharf  [1917]  2 K.B.  99  534,  542,  547 

V.  German  [1947]  O.R.  395  809 

V.  Globe  Indemnity  Co [1945]  O.R.  190  459,  844 

V.  Gojos  [1943]  O.W.N.  373  397 

V.  Goldhar  33  O.W.N.  153  808 

V.  Goldman  33  O.W.N.  153  808 

V.  Gooderham  & Worts  Ltd 62  O.L.R.  218  426 

V.  Gosselin  50  C.C.C.  287  857 

V.  Graham  17  Cr.  App.  R.  40  381 

V.  Grondkowski  and  Malinowski..  31  Cr.  App.  R.  116  Ill 

V.  Halmo  [1941]  O.R.  99  335,  400 

V.  Hamilton  22  O.L.R.  484  827 

V.  Harms  [1936]  2 W.W.R.  114  ....148,  333, 

337,  361 

V.  Harris  [1947]  O.R.  461  809 

V.  Harris  [1946]  O.R.  407  107 

V.  Hartington  Inhabitants  4 E.  & B.  780  241 

V.  Hayes  and  Pallante  [1942]  O.R.  52  156,  160,  806 

V.  Hendrie  11  O.L.R.  202  809 
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R.  V.  Hill  61  O.L.R.  645  148,  415 

R.  V.  Hindmarsh  2 Leach  C.C.  569  449 

R.  V.  Hislop  21  Alta.  L.R.  486  106 

R.  V.  Houle  17  C.C.C.  407  404,  412 

R.  V.  Hunting,  Barrow  and  Bell  32  D.L.R.  331  309 

R.  V.  Hyde  28  O.W.N.  259;  30  O.W.N.  183  ....1023 

R.  V.  Iman  Din  15  B.C.R.  476  265,  283 

R.  V.  Imperial  Tobacco  Co [1942]  1 W.W.R.  363  380 

R.  V.  Imperial  Tobacco  Co [1939]  3 W.W.R.  394  367 

R.  V.  Innes  [1933]  O.R.  169  299 

R.  V.  Jackson  40  O.L.R.  173  533 

R.  V.  Jaimet  [1940]  O.R.  366  937 

R.  V.  Jensen  45  Man.  R.  47  1024,  1033 

R.  V.  Johns  [1945]  O.R.  343  267,  286 

R.  V.  Johnson  14  Man.  R.  27  157 

R.  V.  Johnston  9 R.L.N.S.  210  718 

R.  V.  Joseph  11  Que.  K.B.  211  176 

R.  V.  Kadeshevitz  [1934]  O.R.  213  816 

R.  V.  Kaplansky  51  O.L.R.  587  909,  921 

R.  V.  Keefer  2 O.L.R.  572  397 

R.  V.  Keeling  [1942]  1 All  E.R.  507  380 

R.  V.  Kellen  33  O.W.N.  153  808 

R.  V.  Kelly  27  C.C.C.  94  402 

R.  V.  Kersey  1 Cr.  App.  R.  260  1039 

R.  V.  King  14  Alta.  L.R.  481  265 

R.  V.  King  [1897]  1 Q.B.  214  806,  865 

R.  V.  Klig  65  O.L.R.  8 172,  177 

R.  V.  Kluge  [1940]  3 W.W.R.  57  379 

R.  V.  Knight  and  Thayre  20  Cox  C.C.  711  1040 

R.  V.  Knight  and  Thompson  31  Cr.  App.  R.  52  448 

R.  V.  Kolomrjyc  36  Man.  R.  219  400 

R.  V.  Kong  20  B.C.R.  71  109,  1040 

R.  V.  Kraviec  [1946]  O.W.N.  289  1023 

R.  V.  Krawchuk  56  B.C.R.  7 334,  336 

R.  V.  Labine  [1937]  3 W.W.R.  241  ....148,  154,  448 

R.  V.  Lai  Ping  .....11  B.C.R.  102  697 

R.  V.  Lambert  and  Perry  2 Camp.  398  747 

R.  V.  Larivee  56  S.C.R.  376  309 

R.  V.  Laurin  31  Que.  K.B.  386  148 

R.  V.  Leach  17  O.L.R.  643  249 

R.  V.  Leahy  54  B.C.R.  104  397 

R.  V.  Lee  Guey  15  O.L.R.  235  335 

R.  V.  Letenock  12  Cr.  App.  R.  221  333,  361 

R.  V.  Levy  [1912]  1 K.B.  158  106 

R.  V.  Lew  19  W.L.R.  853  415 

R.  V.  Lewis  [1937]  4 All  E.R.  360  380 

R.  V.  Local  Government  Board  10  Q.B.D.  309  638 

R.  V.  Loftus  59  O.L.R.  65  718,  719,  729 

R.  V.  Logan  (No.  2)  81  C.C.C.  369  857 

R.  V.  London  Appeals  Committee 

JJ [1946]  K.B.  176  533 

R.  V.  Longo  [19411  O.R.  120  267,  268 

R.  V.  Lunan  [1947]  O.R.  201  ....382,  394,  726,  727 

R.  V.  McBerny  29  N.S.R.  327  265,  279,  282 

R.  ex  rel.  McCorquodale  v.  Wong  ....45  Man.  R.  137  437 

R.  V.  MacDonald  .• [1939]  O.R.  606  ....401,  448,  806,  807 

R.  V.  McDonnell  7 M.P.R.  324  1024 

R.  V.  McKator  40  Man.  R.  103  1023,  1025 

R.  V.  McKenzie  58  C.C.C.  106  400 

R.  V.  McKenzie  29  B.C.R.  513  1024,  1033 

R.  V.  McLean  14  M.P.R.  433  1040 

R.  V.  McNicholl  [1917]  2 I.R.  557  1039 

R.  V.  McRae  28  O.R.  569  397 
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Mackey  29  C.C.C.  419  398 

Madill  [1943]  1 W.W.R.  365  365,  367 

Manchuk  (Munchuk)  [1938]  O.R.  385;  [1938]  S.C.R. 

341  699, 

Mandzuk  62  B.C.R.  16  110,  112, 

Manheim  30  O.W.N.  317  

Martin  60  B.C.R.  554  

Martin  40  Man.  R.  524  

Maskiew  53  Man.  R.  281  856,  857, 

Mazerall  [1946]  O.W.N.  664  382,  384 

Mazerall  [1946]  O.R.  762  ....203,  205,  211, 

382,  387,  394,  720,  724,  725, 

726,  768 

Meimar  [1943]  O.W.N.  269  387 

Meyrick  21  Cr.  App.  R.  94 

Mondt  [1933]  O.W.N.  101 

Moore  28  Cr.  App.  R.  Ill  

Morelle  39  B.C.R.  140  

Muma  22  O.L.R.  225  

Murray  and  Mahoney  (No.  3). .11  Alta.  L.R.  502  

Myshrall  35  N.B.R.  507  

Nathanson  22  Sask.  L.R.  108  

Nerlich  34  O.L.R.  298  716,  718 

Newell  [1941]  O.W.N.  465  

Newman  9 Cr.  App.  R.  134  

Norton  5 Cr.  App.  R.  197  

Oeullette  55  C.C.C.  389  

O’Keefe  14  N.S.W.L.R.  345..156,  157,  161 

Oxfordshire  JJ [1893]  2 Q.B.  149  178 

Palmer  [1937]  O.W.N.  371  720 

Pawliksi  31  W.L.R.  675  

Payette  35  B.C.R.  81  336 

Philbrook  [1941]  O.R.  352  

Piggly  Wiggly  Canadian  Ltd.  ..41  Man.  R.  249  


857 

399 

365 

398 

810 

865 


.394,  717 

156 

809 

1040 

148 

309 

400 

699 

728 
111 
148 
857 
399 
162 


412 

400 

400 

1024 


[1919]  1 K.B.  572  157,  162 

360 


Power 

Primak  24  Sask.  L.R.  417 

Prosko  and  Genousky 33  Que.  K.B.  497;  63  S.C.R.  226  ..  806 

Quinn  11  O.L.R.  242  857,  865 

Rasmussen  9 M.P.R.  41  698 

Rea  84  C.C.C.  110  463 

Rees  21  Cr.  App.  R.  35  400 

Regan  16  Cox  C.C.  203  157 

Regina  Cold  Storage  etc.  Co.  ..17  Sask.  L.R.  507  ....1023,  1025,  1033 


Reid  12  C.C.C.  352 

Ribuffi  21  Cr.  App.  R.  94 

Robert  (No.  2)  17  C.C.C.  196  

Roberts 


.394, 


Robertson  25  Cr.  App.  R.  208  ... 

Robichaud  13  M.P.R.  23  

Rodney  42  O.L.R.  645  

Rousseau  [1938]  O.R.  472  

Rubletz  [1940]  3 W.W.R.  577 


265 
717 
404 

.66  C.C.C.  298  858 

. 367 
. 698 
. 698 
. 367 
.1039 


Rule  [1937] 

Russell  [1920] 


2 K.B.  375  735 

1 W.W.R.  624  ....365,  383, 

398,  402,  717,  719 

Rycer  86  C.C.C.  336  718,  719 

Sam  Jon  20  B.C.R.  549  865 

Sampson  8 M.P.R.  328;  [1935]  S.C.R.  634..  333 

Savory  29  Cr.  App.  R.  1 809 

Scherf  13  B.C.R.  407  148 

Schurman  7 Sask.  L.R.  269  400 

Scory  [1945]  1 W.W.R.  15  ....110,  112,  698 

Seabrooke  [1932]  O.R.  575  124,  446 

Seto  Kin  Kui  27  B.C.R.  416  379 


O.R.] 
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R.  V.  Silverstone  [1931]  O.R.  50  415 

R.  V.  Sing  9 B.C.R.  254  265 

R.  V.  Sloane  1 M.P.R.  546  398 

R.  V.  Smierciak  [1946]  O.W.N.  871  447 

R.  v;  Smith  [1947]  O.R.  378  462,  464,  726 

R.  V.  Smith  17  Cr.  App.  R.  181  810 

R.  V.  Smith  38  U.C.Q.B.  218  106 

R.  V.  Sothern  22  Cr.  App.  R.  6 400,  806 

R.  V.  Speirs,  Re  55  O.L.R.  290  172,  175,  178, 

541,  546 

R.  V.  Stephen,  Allen  and  Douglas  ....[1944]  O.R.  339  112 

R.  V.  Stewart  [1940]  O.R.  178  1024,  1025 

R.  V.  Stewart  [1938]  3 W.W.R.  631  4 

R.  V.  Storgoff  84  C.C.C.  1 ....533,  536,  539,  543,  547 

R.  V.  Stubbs  39  Man.  R.  1 546 

R.  V.  Sullivan  16  Cox  C.C.  347  447,  1039 

R.  V.  Sunfield  15  O.L.R.  252  401 

R.  V.  Sweetman  [1939]  O.R.  131  700,  857,  865 

R.  V.  Sykes  8 Cr.  App.  R.  233  1039 

R.  V.  Tarte  [1943]  1 W.W.R.  552  178 

R.  V.  Taylor  7 Alta.  L.R.  72  857 

R.  V.  Thomas  7 C.  & P.  817  333,  337,  361 

R.  V.  Thompson,  Re  [1946]  O.R.  560  533,  536,  547 
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[COURT  OF  APPEAL.] 

Rex  V*  Quinton* 

Criminal  Law — Convictions  for  ‘^Included”  Offences — Indictment  for 

Attempted  Rape — Impropriety  of  Conviction  for  Assault  causing 

Actual  Bodily  Harm  or  Indecent  Assault — The  Criminal  Code,  R.S.C. 

1927,  c.  36,  ss.  72,  292,  298,  300,  951. 

It  is  not  competent  for  a jury,  upon  an  indictment  for  attempted  rape, 
to  return  a verdict  of  guilty  of  an  assault  upon  a female  causing 
actual  bodily  harm.  The  latter  offence  is  not  a necessary  ingredient 
either  of  the  crime  of  rape  or  of  an  attempt  to  commit  that  crime, 
and  it  is  therefore  not  an  “included”  offence  within  the  meaning  of 
s.  951  of  The  Criminal  Code.  Nor  is  it  competent  for  the  Court  of 
Appeal,  upon  an  appeal  from  such  a conviction,  to  substitute  a 
verdict  of  guilty  of  indecent  assault,  since  an  indecent  assault, 
although  it  is  included  in  the  completed  offence  of  rape,  is  not  neces- 
sarily included  in  an  attempt  to  commit  rape.  Rex  v.  Stewart,  [1938] 
3 W.W.R.  631,  disagreed  with;  Rex  v.  Duffy  (1931),  4 M.P.R.  81, 
referred  to.  Common  assault,  however,  is  included  in  attempted 
rape,  since  the  formal  description  of  that  offence  is  an  assault  with 
intent  to  rape,  and  a conviction  for  common  assault  may  be  sub- 
stituted in  such  circumstances. 

An  APPEAL  in  writing  by  an  accused  from  his  conviction 
before  Schroeder  J.  and  a jury. 

8th  November  1946.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent. 

13th  December  1946.  The  judgment  of  the  Court  was  de- 
livered by 

Roach  J.A.: — ^The  appellant  was  tried  by  the  Honourable 
Mr.  Justice  Schroeder  and  a jury  at  the  assizes  in  the  city  of 
Windsor  on  an  indictment  charging  that  at  the  city  of  Windsor, 
on  the  13th  March  1946,  he  “did  unlawfully  assault  Blanche 
Descheneaux,  a woman  not  his  wife,  with  intent  to  have  carnal 
knowledge  of  her  without  her  consent,  thereby  attempting  to 
commit  rape,  contrary  to  Section  number  300  of  the  Criminal 
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Code”.  The  jury  declined  to  convict  him  of  the  offence  as 
charged,  but  returned  a verdict  of  guilty  of  assault  upon  a 
female  causing  actual  bodily  harm.  The  learned  trial  judge 
sentenced  him  to  a term  of  two  years  in  the  penitentiary  and 
to  be  whipped. 

From  that  conviction  the  appellant  has  filed  an  appeal  in 
writing,  setting  forth  numerous  “reasons”  why  the  conviction 
should  be  quashed,  with  none  of  which  I am  at  all  impressed. 

On  the  hearing  of  this  appeal,  however,  the  Court  raised  the 
question  whether  it  was  competent  for  the  jury  to  return  that 
verdict. 

In  his  charge  to  the  jury,  the  learned  trial  judge  said: 
“Gentlemen  of  the  jury,  there  are  several  verdicts  which  can  be 
rendered  in  this  case,  because,  while  the  accused  is  indicted 
upon  a charge  of  attempted  rape,  there  are  lesser  offences 
included  in  the  charge.  If  you  in  the  exercise  of  your  duties 
as  judges  of  the  facts  feel  that  the  evidence  does  not  go  suffi- 
ciently far  to  justify  you  in  convicting  the  accused  of  the  serious 
charge  of  attempted  rape  upon  which  he  is  indicted,  then  you 
may  consider  that  he  is  guilty  of  some  lesser  offence.  The 
charge  upon  which  he  is  before  you  includes  other  offences. 
It  includes  for  example,  indecent  assault.”  He  then  discussed 
the  subject  of  indecent  assault,  pointing  out  that  an  assault 
which  is  not  in  itself  indecent  may  become  so  by  force  of  the 
surrounding  circumstances,  or  by  words  spoken  at  the  time,  and 
referred  to  the  evidence  of  the  prosecutrix  with  reference  to 
the  conduct  of  the  accused  towards  her,  which  if  accepted  would 
amount,  at  least,  to  an  indecent  assault.  He  then  defined  com- 
mon assault  for  the  jury.  He  then  proceeded  as  follows : 

“Another  included  offence  is  contained  in  s.  292,  which  deals 
with  indecent  assault  and  other  types  of  assault.  Everyone  is 
guilty  of  an  indictable  offence,  first,  who  indecently  assaults  any 
female  or  who  assaults  and  beats  his  wife  or  any  other  female 
and  thereby  occasions  her  actual  bodily  harm.  If  you  should 
decide  that  the  accused  was  not  guilty  of  an  indecent  assault  in 
accordance  with  the  definition  of  such  assault  as  I have  given  it 
to  you,  then  consider  whether  or  not  he  was  guilty  of  assaulting 
and  beating  her  and  thereby  occasioning  actual  bodily  harm. 
If  you  find  that  he  did  beat  her  there  can  be  no  doubt  upon  this 
evidence  that  she  sustained  actual  bodily  harm.  Was  it  as  a 
result  of  the  beating?  That  is  a question  of  fact  for  you. 


C.A.  Rex  V*  Quinton*  Roach  J.A.  3 

“There  is  the  included  offence  of  common  assault.  Everyone 
who  commits  a common  assault  is  guilty  of  an  indictable  offence. 
A common  assault  would  be  a lesser  offence  than  an  assault 
on  a woman,  on  a female,  occasioning  actual  bodily  harm. 

“The  possible  verdicts  in  this  case  are:  guilty  as  charged — 
that  is,  guilty  of  attempting  to  commit  rape;  guilty  of  indecent 
assault;  guilty  of  assault  on  a female  occasioning  actual  bodily 
harm;  guilty  of  common  assault.  If  you  take  a very  light  view 
of  this  woman’s  injuries,  or  if  you  were  to  feel  that  the  evidence 
does  not  warrant  a finding  on  your  part  that  he  is  guilty  of 
the  more  serious  offences,  then  common  assault  is  an  included 
offence  and  you  may  find  him  guilty  of  common  assault.” 

His  concluding  words  to  the  jury  were  as  follows : 

“To  recapitulate,  the  possible  verdicts  are  guilty  of  attempt- 
ing to  commit  rape  as  charged;  guilty  of  indecent  assault;  guilty 
of  assault  upon  a female  occasioning  actual  bodily  harm;  guilty 
of  common  assault;  not  guilty.  Those  are  the  five  possible  ver- 
dicts, gentlemen  of  the  jury.” 

In  thus  charging  the  jury,  the  learned  trial  judge,  no  doubt, 
had  in  mind  s.  951  of  The  Criminal  Code,  R.S.C.  1927,  c.  36, 
the  relevant  part  of  which  is  as  follows : 

“Every  count  shall  be  deemed  divisible;  and  if  the  commission 
of  the  offence  charged,  as  described  in  the  enactment  creating 
the  offence  or  as  charged  in  the  count,  includes  the  commission 
of  any  other  offence,  the  person  accused  may  be  convicted  of 
any  offence  so  included  which  is  proved,  although  the  whole 
offence  charged  is  not  proved;  or  he  may  be  convicted  of  an 
attempt  to  commit  any  offence  so  included.” 

The  offence  of  which  the  jury  convicted  the  appellant  is  not 
an  offence  included  in  the  offence  charged,  and  it  was  misdirec- 
tion for  the  learned  trial  judge  to  tell  the  jury  that  it  was.  An 
“included  offence”  means  one,  sometimes  spoken  of  as  “lesser”, 
which  is  necessarily  a part  of  the  greater  offence  charged.  Rape 
necessarily  includes  an  assault,  but  not  necessarily  an  assault 
causing  actual  bodily  harm.  Such  an  assault  is  not  an  essential 
ingredient  of  rape,  and  is  therefore  not  an  “included  offence”  in 
the  offence  of  rape.  The  only  included  offences  in  the  offence 
of  rape  are  indecent  assault  and  common  assault.  Of  course, 
an  accused  who  is  charged  with  rape  may  be  convicted  of  an 
attempt  to  commit  rape. 
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Here  the  offence  charged  is  not  rape,  but  merely  an  attempt 
to  commit  rape.  I question  whether  the  offence  of  indecent 
assault  is  an  included  offence  in  the  offence  of  attempted  rape. 
The  Court  of  Appeal  for  Alberta  in  Rex  v,  Stewart,  [1938]  3 
W.W.R.  631,  71  C.C.C.  206,  [1939]  1 D.L.R.  233,  held  that  on  a 
charge  of  attempting  to  have  carnal  knowledge  of  a girl  under 
the  age  of  fourteen,  the  accused  might  be  convicted  of  the  lesser 
offence  of  indecent  assault  as  an  included  offence,  where  the 
proof  of  the  major  offence  is  inadequate.  I would  disagree  with 
that  view.  Section  72  of  The  Criminal  Code  defines  an  attempt 
as  follows : 

“Every  one  who,  having  an  intent  to  commit  an  offence, 
does  or  omits  an  act  for  the  purpose  of  accomplishing  his  object 
is  guilty  of  an  attempt  to  commit  the  offence  intended  whether 
under  the  circumstances  it  was  possible  to  commit  such  offence 
or  not. 

“2.  The  question  whether  an  act  done  or  omitted  with  intent 
to  commit  an  offence  is  or  is  not  only  preparation  for  the  com- 
mission of  that  offence,  and  too  remote  to  constitute  an  attempt 
to  commit  it,  is  a question  of  law.” 

In  Rex  V,  Duffy  (1931),  4 M.P.R.  81,  57  C.C.C.  186,  it  is  said, 
inter  alia,  that  there  must  be  proof  of  an  overt  act  manifesting 
the  intent  and  being  one  inseparably  connected  with  the  com- 
mission of  the  crime,  as  distinct  from  mere  preparation  therefor. 
An  attempt  is  “an  abortive  or  frustrated  effort”,  and  it  would 
seem  to  me  that  an  accused  might  have  the  intent  and  commit 
an  overt  act  amounting  to  more  than  mere  preparation,  and  yet 
that  overt  act  might  not  have  the  characteristics  of  indecency. 
For  example,  an  accused  might*  be  heard  to  say  that  he  intended 
to  have  sexual  intercourse  with  a certain  woman,  and  might 
seek  out  that  woman  and  “slug”  her  with  the  intention  of  knock- 
ing her  out,  so  that  he  could  carry  out  his  intention.  If  it  should 
happen  that,  by  reason  of  the  intervention  of  someone  else,  he 
was  prevented  from  proceeding  further,  it  could  not  be  said 
that  he  had  committed  an  indecent  assault,  and  yet  the  evidence 
might  thoroughly  satisfy  a jury  that  the  accused  was  guilty  of 
an  attempt  to  commit  rape.  The  act  of  “slugging”  his  victim 
would  be  an  act,  I should  think,  going  beyond  mere  preparation. 
If  this  be  so,  then,  while  indecent  assault  is  an  essential  ingredient 
of  the  completed  crime  of  rape,  it  is  not  an  essential  ingredient 
of  the  offence  of  attempted  rape,  because  that  latter  offence 
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could  be  complete  without  an  act  of  indecency  on  the  part  of 
the  accused.  The  foregoing  may  be  merely  academic  here, 
because  it  must  be  assumed,  as  a result  of  the  jury’s  verdict, 
and  in  the  light  of  the  judge’s  charge,  that  in  any  event  they 
rejected,  or  found  not  sufficiently  proved,  that  part  of  the  prose- 
cutrix’s evidence  in  which  she  stated  in  substance  that  the 
accused  attempted  to  have  carnal  knowledge  of  her,  and  that 
he  committed  acts  towards  her  that  had  the  quality  of  indecency. 
From  their  verdict,  it  must  also  be  concluded  that  they  accepted 
that  part  of  her  story  in  which  she  told  of  the  vicious  and 
brutal  attack  which  the  accused  made  upon  her  short  of  in- 
decency, and  which  resulted  in  blackened  eyes  and  a broken  nose 
and  hysteria,  which  required  her  hospitalization  for  several 
days. 

Then  is  common  assault  an  included  offence  in  the  offence  of 
attempted  rape?  I think  it  is,  and  that  here  it  would  have  been 
competent  for  the  jury  to  return  a verdict  of  common  assault. 
Moreover,  the  offence,  as  charged  in  the  indictment,  is  described 
as  consisting  of  two  parts,  first  the  assault,  and  secondly  the 
intent.  If  the  Crown  should  fail  to  prove  the  intent,  there  is 
still  left  the  assault,  and  if  that  is  proved,  then  the  jury  could 
return  a verdict  of  common  assault.  The  effect  of  s.  951(1) 
is  to  include  as  a “lesser  offence”  one  included  in  the  offence  “as 
charged  in  the  count”. 

The  assault  upon  the  prosecutrix,  as  the  jury  found  it  to 
have  been  committed,  was  much  more  than  common  assault  and 
deserves  greater  punishment  than  may  be  imposed  for  the 
offence  of  common  assault.  However,  in  the  circumstances, 
there  is  only  one  course  open  to  this  Court,  and  that  is  to  sub- 
stitute for  the  verdict,  as  returned  by  the  jury,  a verdict  of 
guilty  of  common  assault,  and  I would  adjudge  accordingly.  In 
substitution  for  the  sentence  imposed  by  the  trial  judge,  I would 
sentence  the  appellant  to  a term  of  one  year  in  the  reformatory, 
that  being  the  maximum  sentence  authorized  by  the  Code. 

Appeal  allowed  in  part. 
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[LeBEL  J.] 

Hall  V.  HalL 

Divorce  and  Matrimonial  Causes — Alimony — Computation  of  Amount — 

Whether  Wife's  Earnings  to  he  Taken  into  Consideration — Dis- 

tinction  from  Statutory  Maintenance  under  The  Matrimonial  Causes 

Act,  R.8.O.  1937,  c.  208 — The  Judicature  Act,  R.B.O.  1937,  c.  100,  s.  2. 

The  jurisdiction  of  the  Court  to  award  alimony  to  a wife  is  derived  from 
s.  2 of  The  Judicature  Act,  as  part  of  the  jurisdiction  formerly  exer- 
cised by  the  ecclesiastical  courts,  and  is  not  affected  by  any  provision 
of  The  Matrimonial  Causes  Act,  which  deals,  not  with  alimony  stricto 
sensu,  but  with  maintenance  as  incidental  to  divorce  or  declarations 
of  nullity.  Dean  v.  Dean,  [1923]  P.  172;  Horniman  v.  Horniman, 
[1933]  P.  95,  referred  to. 

In  fixing  the  amount  of  an  award  of  alimony,  a salary  earned  by  the 
wife  is  one  of  the  circumstances  to  be  taken  into  consideration,  par- 
ticularly where,  as  in  the  present  case,  the  wife’s  earnings  are  nearly 
as  large  as  those  of  the  husband.  Goodfriend  v.  Goodfriend  (1912), 
3 O.W.N.  784;  Hudson  v.  Hudson  (1914),  26  O.W.R.  688;  Newton  v, 
Newton,  [1927]  1 W.W.R.  106;  Keweluk  v.  Keweluk  (1923),  17  Sask. 
L.R.  18,  considered. 

An  action  for  alimony. 

29th,  30th  and  31st  October  1945.  The  action  was  tried  by 
LeBel  J.  without  a jury  at  Toronto. 

R.  N.  Starr,  for  the  plaintiff. 

T.  M.  Creighton,  for  the  defendant. 

20th  December  1946.  LeBel  J.: — This  is  an  action  which 
was  tried  before  me  at  the  Toronto  non-jury  sittings  on  the 
29th,  30th  and  31st  October  1945.  The  plaintiff  is  the  wife  of 
the  defendant,  and  sues  him  for  alimony  on  the  ground  of 
cruelty.  She  alleges  that  she  left  the  defendant  on  that  account, 
and  that  she  is  unable  wholly  to  support  herself  and  the  only 
child  of  the  marriage,  a son  born  on  3rd  April  1931,  who  is 
presently  in  her  custody. 

Shortly  after  the  action  was  tried,  I was  informed  by  counsel 
for  the  plaintiff  that  he  wished  me  to  stay  judgment  until  he 
communicated  with  me  again.  The  stay  was  consented  to  by 
counsel  for  the  defendant.  I have  now  been  asked  to  dispose 
of  the  casp. 

In  Russell  v,  Russell,  [1897]  A.C.  395,  legal  cruelty  was 
defined  by  a majority  of  the  House  of  Lords  as  actual  violence 
of  such  a character  as  to  endanger  personal  health  and  safety, 
or  conduct  causing  a reasonable  apprehension  of  it.  This  defini- 
tion has  been  repeatedly  adopted  by  our  Courts.  I find  upon 
the  evidence — without  enlarging  upon  it,  out  of  consideration 
for  the  parties — that  the  allegation  of  cruelty  as  thus  defined 
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has  been  established.  I was  impressed  by  the  plaintiff’s  demean- 
our, and  I prefer  her  evidence  where  it  conflicts  with  that  of 
the  defendant  or  with  that  of  his  witnesses,  who  really  knew 
nothing  about  what  went  on  within  the  walls  of  the  defendant’s 
home.  I am  satisfied  that  the  defendant’s  treatment  of  his  wife 
was  such  as  to  justify  her  in  apprehending  bodily  harm  or  injury 
at  his  hands  and  in  leaving  him.  The  defendant  is,  therefore, 
living  separate  from  his  wife  without  any  sufficient  cause. 

The  difficulty  is  in  the  matter  of  the  amount  of  alimony 
which  should  be  awarded,  and  in  the  application  of  the  prin- 
ciples governing  its  allowance  where,  as  here,  the  wife’s  earnings 
are  substantial  with  relation  to  those  of  her  husband.  Counsel 
for  the . plaintiff  argued  that  neither  a wife’s  earning  capacity 
nor  her  salary  should  be  taken  into  account.  He  conceded  that 
a wife’s  income  from  investment,  from  other  capital  assets,  or 
from  an  estate  or  trust  might  be  taken  into  consideration,  but 
he  differentiated  that  class  of  income  from  the  income  in  the 
present  case,  where  the  Court  is  concerned  only  with  the  wife’s 
salary.  I was  referred  to  no  authority,  and  find  none,  for  the 
distinction  sought  to  be  drawn. 

It  should  be  observed  that  this  is  not  a case  to  which  The 
Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208,  applies,  for  that 
Act  is  concerned  with  maintenance  of  a wife  in  actions  for  a 
divorce  or  to  declare  the  nullity  of  a marriage.  Alimony,  as 
distinct  from  maintenance,  is  awarded  under  The  Judicature  Act, 
R.S.O.  1937,  c.  100,  s.  2.  The  jurisdiction  conferred  by  this 
section  is  part  of  the  jurisdiction  formerly  exercised  in  England 
by  the  ecclesiastical  courts.  In  the  case  of  maintenance,  the 
right  to  recover  is  governed  by  statute,  in  the  case  of  alimony, 
by  the  common  law  as  administered  by  the  ecclesiastical  courts. 
For  the  distinction  see  Dean  v.  Dean,  [1923]  P.  172  and  Horni- 
man  V,  Horniman,  [1933]  P.  95. 

The  parties  were  married  on  28th  July  1928.  The  plaintiff 
left  her  husband  finally  on  1st  July  1938.  There  was  a contest 
over  the  custody  of  the  child  in  the  Surrogate  Court  of  the 
Counties  of  Northumberland  and  Durham,  and  an  order  was 
made  on  2nd  May  1939,  awarding  custody  to  the  plaintiff;  the 
order  also  provided  that  the  defendant  should  pay  her  $40  per 
month  for  the  child’s  maintenance.  Some  time  later,  at  the  re- 
quest of  the  plaintiff,  the  defendant  increased  the  monthly 
amount  to  $50. 


8 


Ontario  Reports. 


[1947] 


The  defendant  is  a dental  surgeon  practising  his  profession 
in  Mimico.  The  plaintiff  has  been  employed  since  1940.  She  is 
a university  graduate  and  is  undoubtedly  most  capable,  since 
she  has  done  quite  well  in  the  business  world.  At  the  time  of 
the  trial  she  was  employed  in  a departmental  store  in  Toronto, 
and  she  said  that  her  gross  earnings  were  $3,300.  After  income 
taxes  had  been  deducted,  her  net  earnings  were  $2,700  per 
annum.  The  defendant’s  practice  is  not  a lucrative  one,  accord- 
ing to  the  evidence,  and  his  annual  net  earnings,  after  deducting 
taxes  and  the  annual  allowance  of  $600  he  pays  for  the  child’s 
maintenance,  do  not  amount  to  much  more  than  the  wife’s  gross 
yearly  salary.  He  has  no  income  of  any  consequence  other  than 
the  fees  he  is  paid  for  professional  services. 

The  position  taken  by  Mr.  Starr,  if  sound,  leads  to  a result 
which  seems  to  be  rather  astonishing,  having  regard  to  the  fact 
that  in  this  day  a wife’s  earning  capacity  often  exceeds  that 
of  her  husband,  but  that  in  itself  is  no  reason  for  refusing  to 
give  effect  to  his  contention,  if  it  is  supported  by  the  authorities. 
He  relied  strongly  upon  a decision  of  Mr.  Justice  Middleton  in 
Goodfriend  v.  Goodfriend  (1912),  3 O.W.N.  784,  21  O.W.R.  637, 
1 D.L.R.  368,  and  also  upon  Westmeath  v.  Westmeath  (1834), 
3 Knapp  42,  12  E.R.  563.  The  report  of  the  former  case  con- 
tains this  passage,  at  p.  786 : 

*T  have  not  been  referred  to  any  case  at  all  like  this  in  its 
circumstances,  and  I have  not  been  able  to  find  any.  The  general 
rule  is,  that  the  wife  is  entitled  to  one-third  of  the  income  of 
the  husband.  His  income  will,  of  course,  include  his  earnings. 
If  the  wife  has  an  independent  income,  then  this  is  to  be  taken 
into  account  in  making  her  allowance;  but  I can  find  nothing 
to  warrant  the  statement  that  the  wife’s  share  of  the  income 
is  to  be  cut  down  by  reason  of  her  own  earning  capacity.” 

But  a few  years  later,  in  Hudson  v.  Hudson  (1914),  6 O.W.N, 
503,  26  O.W.R.  688,  the  same  distinguished  jurist  is  reported 
to  have  said:  “During  all  her  married  life,  she  has  been  used 

to  working  to  some  extent.  She  appears  to  be  in  good  condition 
physically,  and  I do  not  think  she  is  entitled  to  be  maintained 
in  a condition  of  idleness.”  It  seems  to  follow  from  that  that 
in  certain  circumstances  a wife’s  capacity  to  earn  may,  in  Mr. 
Justice  Middleton’s  opinion,  be  taken  into  account  in  fixing  the 
amount  of  alimony.  It  should  be  observed  that  in  both  cases 
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the  reference  was  to  earning  capacity,  not  to  salary  actually 
received  by  a wife. 

Westmeath  v,  Westmeath,  supra,  is  hardly  authority  for 
Mr.  Starr’s  proposition.  The  wife  in  that  case  earned  a salary 
of  £500  as  lady  of  the  bedchamber.  The  Vice-Chancellor,  speak- 
ing for  the  Privy  Council,  said,  at  p.  46 : 

*‘The  principle  upon  which  the  judgment  of  Sir  John  Nicholl 
proceeded,  was  passing  over  small  items,  to  consider  Lady  West- 
meath’s pin-money  as  a certain  sum,  £500  a year;  her  salary 
of  £500,  as  Lady  of  the  bed-chamber,  as  a source  of  income  not 
at  all  permanent,  and  of  which  the  amount  was  equalled  by 
the  expenses  entailed  upon  its  possessor  . . . Their  Lordships 
concur  entirely  with  Sir  John  Nicholl  as  to  the  amount  of  income 
Lady  Westmeath  ought  to  receive;  and  they  think  that  he  acted 
rightly  in  not  computing  her  salary,  on  account  of  its  accompany- 
ing expenses/^  (The  italics  are  mine.) 

In  Newton  v,  Newton  (No.  2),  [1927]  1 W.W.R.  106,  [1927] 
1 D.L.R.  756,  Mr.  Justice  Galt  expressed  himself  in  doubt,  but 
he  held,  in  granting  permanent  alimony  to  a wife  who  was  em- 
ployed as  a school  teacher,  that  there  should  be  a deduction  of 
her  salary  from  what  would  otherwise  have  been  payable  by 
the  husband  out  of  his  income.  Accordingly  the  wife  was 
awarded  one-half  of  the  joint  income  less  the  amount  of  her 
salary. 

In  Keweluh  v.  Keweluk,  17  Sask.  L.R.  18  at  20,  [1923]  2 
W.W.R.  78,  [1923]  2 D.L.R.  979,  Mr.  Justice  McKay  said: 
“Where  the  husband’s  means  are  small,  his  wife’s  power  to 
maintain  herself  will  be  taken  into  account  {Dixon^s  Divorce 
Law,  4th  ed.,  p.  215),  and  there  is  evidence  that  respondent  is 
able  to  help  maintain  herself  by  work.” 

In  support  of  his  contention,  Mr.  Starr  argued  that  a husband 
is  required  by  law  to  maintain  and  support  his  wife,  which  is 
undoubtedly  true,  and  that  a man  should  not  be  allowed  to  profit 
indirectly  from  his  wife’s  earnings  after  he  has  caused  her 
departure  from  the  common  home.  He  urged  that  to  hold 
otherwise  is  to  encourage  idleness  on  the  part  of  the  wife.  That 
there  is  force  in  those  submissions  is  true,  but  they  are  generali- 
zations, like  another,  which  is  to  the  effect  that  a wife  should 
not  allow  a substantial  earning  power  on  her  own  part  to  cause 
a continuance  of  the  separation  where  reconciliation  is  possible. 
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Having  observed  the  plaintiff’s  disposition  and  demeanour,  I 
have  no  hesitation  in  finding  that  she  is  not  a woman  who  would 
be  content  to  remain  idle,  whatever  the  result  of  this  case  might 
be. 

I am  of  the  opinion  that  the  amount  of  alimony  is  in  the  dis- 
cretion of  the  Court,  a discretion  to  be  exercised  judicially 
according  to  established  principles  and  upon  an  equitable  view 
of  all  the  circumstances  of  the  case  (see  Malcolm  v.  Malcolm 
(1919),  46  O.L.R.  198,  affirmed  46  O.L.R.  609),  and  I am  satis- 
fied that  nothing  precludes  a Court,  in  a proper  case,  from  con- 
sidering as  a circumstance  a wife’s  earning  capacity  or  her 
salary,  in  arriving  at  a proper  allowance.  I think  that  this  is 
such  a case. 

The  evidence  shows,  and  I so  find,  that  the  defendant  has 
since  his  wife’s  departure  made  more  than  one  hona  fide  attempt 
to  re-establish  his  home,  but  that  she  has  been  unwilling  to  be 
reconciled.  I cannot  help  but  think  that  her  attitude  is  due, 
in  part  at  least,  to  her  present  earning  capacity.  Furthermore, 
the  plaintiff  is  not  at  present  in  need  of  any  financial  assistance. 
She  is  well  able  to  maintain  herself,  as  she  admitted.  What 
she  said  was  that  she  wanted  alimony  as  future  security.  She 
testified  that  she  was  43  years  of  age,  that  her  father  was  now 
old,  and  that  she  might  soon  lose  the  sense  of  security  she  felt 
so  long  as  he  lived,  and  that,  besides,  there  was  the  child’s 
education  to  think  about.  But  these  considerations  overlook 
the  fact  that  alimony  is  based  upon  the  wife’s  common  law  right 
to  pledge  her  husband’s  credit  for  necessaries  according  to  his 
station  (see  10  Halsbury,  2nd  ed.  1933,  p.  784,  and  Dean  v.  Dean, 
supra),  and  to  the  further  fact  that  the  wife  is  entitled  to  ask 
for  an  increase  in  the  amount  of  her  allowance  if  she  should 
suffer  a reduction  of  her  own  means  in  future. 

The  plaintiff  is  entitled  to  some  allowance  in  view  of  my 
finding  that  the  defendant  lives  separate  from  her  without  just 
cause,  but  the  amount  depends  upon  all  the  circumstances,  and 
one  of  these,  as  I have  stated,  is  the  plaintiff’s  salary..  I do  not 
think  that  a reference  should  be  directed  as  a means  of  deter- 
mining the  amount  of  alimony  as  a rule,  but  where,  as  here, 
some . fourteen  months  have  elapsed  since  the  trial,  and  the 
circumstances  of  the  parties  may  well  have  changed  in  the 
meantime,  I am  of  the  opinion  that  I should  make  an  exception 
in  this  case,  particularly  since  recent  amendments  to  income  tax 
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legislation  have  probably  changed  the  whole  situation  as  it 
affects  the  earnings  of  both  parties.  Therefore,  there  will  be 
a reference  to  the  Master  to  determine  the  amount  of  alimony 
payable.  The  costs  of  the  action  and  of  the  reference  are 
reserved. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Starr , Hall  d Starr,  Toronto. 

Solicitor  for  the  defendant : T.  M.  Creighton,  Toronto. 


[COURT  OF  APPEAL.] 

Re  Williams* 

Wills — “Svendthrift  Clause’’ — Certainty — Power  to  Trustees  to  Deprive 

Life  Tenant  of  Income  in  their  Discretion — Validity  of  Clause. 

A provision  in  a will  whereby,  after  providing  for  payment  of  income 
to  a daughter  of  the  testatrix,  it  is  directed  that  upon  the  happening 
of  certain  events  ‘‘or  in  the  event  that  my  Trustees  in  their  sole 
discretion  are  of  the  opinion  that  my  said  daughter  is  reckless  or 
improvident  in  the  use  of  the  said  income  . . . her  right  to  receive  ^ 
such  income  shall  cease”  is  valid  and  effectual  in  law.  It  is  clear 
that  the  testatrix  intended  that  there  should  be  some  supervision  and 
control  over  the  daughter’s  use  of  the  income,  and  that  she  wished 
that  responsibility  to  be  unon  her  trustees.  Nor  can  it  be  said  that 
there  is  any  uncertainty  about  such  a clause.  The  event  which  will 
bring  about  a cessation  of  the  right  to  receive  the  income  is  the 
exercise  of  a discretion  by  the  trustees,  and  this  is  a happening  as 
certain  as  any  of  the  other  events  which  will  bring  about  the  same 
result.  In  re  Coe’s  Trusts  (1858),  4 K.  & J.  199;  Re  Fox  (1885),  8 
O.R.  489,  referred  to. 

The  Court  will  not,  where  such  a clause  is  under  consideration,  answer  a 
question  as  to  what  conduct  on  the  part  of  the  daughter  will  dis- 
entitle her  to  the  income.  The  discretion  is  vested  by  the  testatrix 
in  the  trustees,  and,  so  long  as  that  discretion  is  exercised  in  good 
faith,  the  Court  will  not  interfere.  Gisborne  et  al.  v.  Gisborne  et  al. 
(1877),  2 App.  Cas.  300,  referred  to. 

The  Court  should  not,  in  1946,  answer  a question  as  to  the  validity  of 
a direction  to  accumulate  income  after  1967,  where  there  is  power 
in  the  trustees  to  dispose  of  the  moneys  in  question  in  such  a way  as 
to  avoid  such  accumulations,  or  there  is  a possibility  that,  because 
of  the  death  of  the  beneficiary,  the  question  will  never  arise.  The 
question,  in  such  circumstances,  is  purely  hypothetical. 

An  appeal  by  Helen  Madeline  Peck  from  the  order  of  Bar- 
low  J.,  [1946]  O.W.N.  805,  made  on  a motion  by  the  executors 
and  trustees  of  the  estate  of  Harriet  Madeline  Williams,  de- 
ceased, for  the  determination  of  questions  arising  in  the  adminis- 
tration of  the  estate. 

2nd  and  3rd  December  1946.  The  appeal  was  heard  by 
Henderson,  Laidlaw  and  Hope  JJ.A. 
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R,  F.  Wilson,  K.C.,  for  the  appellant:  There  is  an  absolute 

gift  of  the  income  to  us,  followed  by  the  clause  as  to  bankruptcy, 
etc.,  and  the  “spendthrift  clause”.  If  the  executors  had  been 
given  a discretion  to  pay  the  whole  or  part  of  the  income,  there 
would  be  no  issue:  In  re  Coleman;  Henry  v.  strong  (1888),  39 
Ch.  D.  443.  Here,  however,  the  appellant  is  entitled  to  the 
income,  but  two  conditions  have  been  added.  The  discretion 
given  to  the  executors  is  to  withhold  the  income;  in  other  words, 
the  income  is  ours  until  one  of  several  things  happens.  In  these 
circumstances  the  Court  must  be  able  to  say  with  reasonable 
certainty  what  are  the  circumstances  in  which  forfeiture  will 
occur:  34  Halsbury,  2nd  ed.  1940,  pp.  103  et  seq.;  Clavering  v. 
EUison  et  al.  (1859)  , 7 H.L.  Cas.  707  at  725,  11  E.R.  282.  How 
can  the  mere  adding  of  a discretion  eliminate  the  inherent  un- 
certainty? We  are  entitled  to  know  exactly  where  we  stand. 

The  cases  cited  by  the  learned  judge  below  are  not  in  point. 
Gisborne  et  al.  v.  Gisborne  et  al.  (1877),  2 App.  Cas.  300,  and 
Re  Sergeant  (1904),  8 O.L.R.  260,  were  both  cases  in  which  a 
discretion  was  given  to  trustees  to  use  income  for  the  mainte- 
nance of  a lunatic,  and  the  Court  refused  to  interfere  with  the 
exercise  of  that  discretion.  In  Tatter  sail  v.  Howell  (1816),  2 
Mer.  26,  35  E.R.  850,  and  Pew  v.  Lefferty  (1869),  16  Gr.  408, 
there  was  a condition  precedent,  with  no  discretion  vested  in 
trustees.  Kingsman  v.  Kingsman  (1706),  2 Vern.  559,  23  E.R. 
962,  did  not  involve  any  discretion  in  trustees.  Wynne  v.  Wynne 
et  ux.  (1840),  2 M.  & G.  8,  133  E.R.  642,  was  a case  decided  on 
the  pleadings,  and  In  re  Coleman;  Henry  v.  Strong,  supra,  pro- 
ceeded upon  the  ground  that  the  Court  would  not  exercise  a 
discretion  which  the  trustees  had  declined  to  exercise.  Re  Fox 
(1885),  8 O.R.  489,  was  a case  on  quieting  of  titles,  involving  a 
condition  precedent,  not,  as  here,  a condition  subsequent. 

The  condition  in  this  will  is  similar  to  that  in  Sifton  v.  Sifton 
et  al.  (Re  Sifton),  [1938]  O.R.  529,  [1938]  A.C.  656,  [1938]  3 
All  E.R.  435,  [1938]  3 D.L.R.  577,  [1938]  2 W.W.R.  465,  and 
is  void  for  uncertainty.  This  uncertainty  cannot  be  cured,  but 
is  rather  increased,  by  interposing  the  discretion  of  the  trustees. 

If  the  condition  is  valid,  then  we  are  entitled  to  an  answer 
to  question  III;  we  are  entitled  to  know  in  what  circumstances 
we  may  forfeit  our  vested  interest.  [Laidlaw  J.A.:  Is  it  not 

an  established  principle,  as  stated  by  the  judge  below,  that  the 
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Court  will  not  interfere  in  the  exercise  of  a discretion  given  to 
trustees?]  That  statement  is  in  direct  conflict  with  the  bene- 
flciary’s  right  to  know  what  will  be  considered  recklessness  or 
improvidence. 

The  question  as  to  accumulations  is  raised  on  this  motion 
only  because  the  will  is  now  before  the  Court. 

G.  W.  Mason,  K.C.,  for  the  executors:  Re  Sifton,  supra,  has 
no  application  to  the  case  at  bar,  the  condition  being  entirely 
different.  Here  there  is  no  absolute  gift  of  income,  the  words 
of  gift  including  the  words:  ''subject,  however,  to  the  other 
terms  and  provisions  of  this  my  last  Will  and  Testament’'. 

The  cases  cited  for  the  appellant,  with  one  exception,  have 
nothing  to  do  with  a discretion  of  trustees,  and  have  no  applica- 
tion to  the  present  case.  Here  the  condition  is  the  discretion 
of  the  trustees,  and  the  main  point  in  the  appeal  is  whether  the 
Court  will  interfere  with,  and  set  aside,  the  discretion  given  to 
the  trustees  by  the  testatrix. 

If  it  were  necessary  to  contend  that  these  words  were  not 
uncertain,  that  could  be  supported  by  cases  cited  in  34  Halsbury, 
2nd  ed.  1940,  p.  110,  note  (iii) ; Re  Fox,  supra;  Jordan  et  al,  v, 
Dunn  et  al.  (1887),  13  O.R.  267,  affirmed  (1888),  15  O.A.R.  744. 

The  Court  will  not  interfere  with  the  trustees’  discretion. 
Until  that  discretion  has  been  exercised,  the  Court  has  no  juris- 
diction to  act.  The  trustees  cannot  be  asked  for  a categorical 
list  of  the  things  the  beneflciary  may  do. 

In  none  of  the  cases  cited  for  the  appellant  has  it  been  said 
that  there  was  uncertainty  where  a matter  was  within  the  dis- 
cretion of  trustees.  The  only  case  dealing  with  a discretion  is 
In  re  Coe’s  Tntsts  (1858),  4 K.  & J.  199,  70  E.R.  83,  and  there 
the  Court  said  that  the  trustees  had  a discretionary  power.  See 
also  Gisborne  et  al.  v.  Gisborne  et  al.,  supra.  [Henderson 
J.A.:  There  was  no  gift  to  the  beneflciary  in  that  case;  the 

property  was  vested  in  trustees  to  expend  for  her.]  It  was  a 
gift  for  the  beneflciary,  which  may  be  the  same  thing.  We  refer 
also  to  Theobald  on  Wills,  9th  ed.  1939,  p.  406. 

The  trustees  are  in  a better  position  than  the  Court  to  exer- 
cise this  discretion.  [Hope  J.A.:  Can  the  Court  review  the 

exercise  of  discretion?]  Not  if  it  is  exercised  honestly  and 
without  mala  fides:  Underhill  on  Trusts  and  Trustees,  9th  ed. 
1939,  p.  364;  33  Halsbury,  2nd  ed.  1939,  pp.  244  et  seq.:  Re  Bell 
(1923) , 23  O.W.N.  698  at  699. 
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The  condition  subsequent  here  is  the  exercise  or  non-exercise 
of  a discretion.  There  is  no  uncertainty  so  far  as  the  executors 
and  trustees  are  concerned.  The  beneficiary  is  entitled  to  come 
to  the  Court  only  if  and  when  the  discretion  is  exercised,  and 
the  Court  can  then  decide  whether  it  was  properly  exercised 
in  this  limited  sense.  There  is  no  uncertainty  in  the  language. 

R.  T,  Payton j,  for  Julia  Greenshields  Memorial  Home:  In  In  re 
Coleman;  Henry  v.  Strong,  supra,  it  was  said  that  the  trustees 
could  give  half  a crown,  or  as  much  as  they  liked.  [Henderson 
J. A. : Have  the  trustees  the  right  to  say  that  the  appellant  may 
spend  only  half  the  income,  and  must  save  the  other  half?  Is 
not  anything  she  receives  hers  to  do  with  as  she  likes?]  Under 
the  terms  of  the  will,  if  she  acts  in  a manner  which  in  the  view 
of  the  trustees  is  improvident,  they  are  entitled  to  withhold  the 
income.  What  is  a reasonable  amount  for  her  to  spend  is  a 
question  for  the  trustees. 

It  has  been  argued  for  the  appellant  that  the  uncertainty 
cannot  be  cured  by  the  interposition  of  a discretion.  But  if  the 
testatrix  gives  to  her  trustees  a discretion  to  say  what  is  im- 
provident, the  Court  should  not  interfere.  The  case  resembles 
Re  Fox,  supra, 

B,  H.  B.  BowTby,  for  the  Salvation  Army,  had  nothing  to  add. 

R.  F,  Wilson,  K.C.,  in  reply. 

Cur.  adv.  vult. 

23rd  December  1946.  The  judgment  of  the  Court  was  de- 
livered by 

Laidlaw  J.A.: — An  appeal  from  the  judgment  of  the  Hon- 
ourable Mr.  Justice  Barlow,  dated  27th  September  1946,  to 
whom  the  following  questions  were  submitted,  and  who  made 
the  answers  noted : 

‘T.  Is  the  condition  contained  in  Paragraph  3 of  the  Will  as 
follows,  ‘or  in  the  event  that  my  Trustees  in  their  sole  discre- 
tion are  of  opinion  that  my  said  daughter  is  reckless  or  im- 
provident in  the  use  of  the  said  income’  void  for  uncertainty? 

“II.  If  the  answer  to  Question  I is  in  the  affirmative,  is  the 
whole  of  Paragraph  3 of  the  Will  void  for  uncertainty? 

“III.  If  the  answer  to  Question  I is  in  the  negative,  under 
what  circumstances  could  it  be  said  that  Helen  Madeline  Peck 
did  violate  the  condition  ‘or  in  the  event  that  my  Trustees  in 
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their  sole  discretion  are  of  opinion  that  my  said  daughter  is 
reckless  or  improvident  in  the  use  of  the  said  income’  ? 

“IV.  Is  the  direction  in  Paragraph  3,  clause  3 to  accumulate 
income  effective  after  January  16th,  1967,  being  twenty-one 
years  from  the  date  of  the  testatrix’  death,  having  regard  to 
the  provisions  of  the  Accumulations  Act,  R.S.O.  (1927)  Chapter 
153?” 

The  answer  to  question  I is  that  according  to  the  true  inter- 
pretation of  the  said  last  will  and  testament  of  the  said  Harriett 
Madeline  Williams,  the  words  “or  in  the  event  that  my  Trustees 
in  their  sole  discretion  are  of  opinion  that  my  said  daughter  is 
reckless  or  improvident  in  the  use  of  the  said  income”,  which 
appear  in  clause  3 of  the  said  last  will  and  testament,  are  not 
void  for  uncertainty. 

There  is  no  answer  to  question  II,  which  was  abandoned  by 
the  applicant. 

As  to  question  III,  the  Court  did  not  see  fit  to  give  any  answer 
other  than  such  answer  as  may  be  involved  in  the  declaration 
contained  in  the  answer  to  question  I. 

As  to  question  IV,  the  Court  was  of  opinion  that  it  should 
not  give  any  answer  to  this  question  at  this  time. 

By  her  last  will  and  testament,  the  testatrix  devised  and 
bequeathed  all  her  property  to  her  trustees  upon  the  following 
trusts : 

(a)  To  sell,  call  in  and  convert  into  money,  etc.,  all  of  her 
estate,  with  power  to  retain  any  part  of  the  estate  in  invest- 
ments existing  at  her  death,  etc. 

(b)  To  pay  her  debts  and  funeral  and  testamentary  expenses, 
succession  duty,  inheritance  and  death  taxes. 

(c) ,  (d)  and  (e)  To  pay  certain  small  pecuniary  legacies. 

(f)  “To  hold  the  general  residue  of  my  estate  hereinafter 

referred  to  as  the  Trust  Estate  in  trust  and  to  pay  from  and 
out  of  the  net  income  therefrom  during  her  lifetime, . to  my 
former  housekeeper  Rose  Biggs  the  sum  of  Twenty  Dollars 
($20.00)  monthly  during  her  lifetime,  and  to  pay  the  balance 
of  the  net  income  of  my  estate,  or  all  the  income  from  my  estate 
in  the  event  that  the  said  Rose  Biggs  predeceases  me  or  upon 
her  death  to  my  daughter,  Helen  Madeline  Peck,  during  her 
lifetime,  subject,  however,  to  the  other  terms  and  provisions 
of  this  my  last  Will  and  Testament.” 

The  third  and  fourth  paragraphs  read  as  follows : 
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“Third:  I hereby  direct  and  declare  that  in  the  case  of  my 
said  daughter  Helen  Madeline  Peck,  the  said  income  payable  to 
her  shall  be  paid  to  her  as  aforesaid  unless  or  until  she  shall 
become  bankrupt  or  shall  assign,  charge  or  encumber  the  said 
income  or  do  or  suffer  something  whereby  the  said  income  or 
some  part  thereof  would  through  her  act  or  default  or  by 
operation  or  process  of  law  if  belonging  to  her  absolutely  become 
vested  in  or  become  payable  to  some  other  person  or  persons, 
or  in  the  event  that  my  Trustees  in  their  sole  discretion  are  of 
the  opinion  that  my  said  daughter  is  reckless  or  improvident 
in  the  use  of  the  said  income,  and  upon  the  occurring  of  any 
such  event  and  so  long  as  the  effect  and  operation  thereof  shall 
continue  and  so  long  as  my  said  Trustees  shall  deem  advisable, 
her  right  to  receive  such  income  shall  cease  and  the  said  income 
shall  be  no  longer  payable  to  her  and  so  until  the  cause  of  the 
said  income  ceasing  to  be  payable  to  her  shall  have  ceased  to 
exist  or  to  be  effectual  or  operate  and  then  her  right  to  receive 
such  income  shall  revive  and  the  said  income  shall  thereafter 
be  payable  to  her  as  aforesaid  unless  or. until  the  like  event  or 
any  such  event  as  aforesaid  shall  happen  again  whereby  the 
said  income,  or  some  part  thereof,  would,  if  belonging  absolutely 
to  her,  become  vested  in  or  payable  to  some  other  person  or 
persons  or  my  said  daughter  is  making  improvident  use  of  such 
income  whereupon  her  right  to  receive  it  shall  again  cease  and 
it  shall  no  longer  be  payable  to  her  until  the  cause  for  the  said 
income  ceasing  to  be  payable  to  her  shall  have  ceased  to  exist 
or  to  be  effectual  or  operate  in  the  manner  or  to  the  like  effect 
as  above  mentioned  and  then  her  right  to  receive  the  said  income 
shall  immediately  revive  and  the  said  income  shall  be  payable 
to  her  as  aforesaid  and  so  from  time  to  time  if  and  whenever 
any  of  such  events  shall  occur  and  the  effect  and  operation  there- 
of continue  or  discontinue  as  aforesaid.  If  any  such  event  occurs 
above  mentioned  in  consequence  of  it  the  said  income  shall  not 
be  payable  to  my  said  daughter  then  so  long  as  the  right  of  my 
said  daughter  to  receive  it  shall  have  ceased  and  be  not  existing 
the  Trustees  herein  may  in  their  uncontrolled  absolute  discretion; 

“(1)  expend  such  part  of  the  said  income,  if  any,  as  they  shall 
deem  advisable  in  the  maintenance  of  my  said  daughter,  or 

“(2)  pay  the  said  income  or  any  part  thereof  to  any  person 
or  persons  for  and  on  behalf  of  my  said  daughter  for  her  main- 
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tenance  or  general  welfare  on  such  terms  and  conditions  as  my 
Trustees  may  have  power  to  prescribe,  or 

'*(3)  retain  the  said  income  or  any  part  thereof  and  add  it 
to  the  capital  of  the  trust  fund  or 

“(4)  pay  and  dispose  of  the  said  income  in  partially  one 
manner  and  partially  the  other  or  others. 

“Fourth:  Upon  the  death  of  my  said  daughter  to  transfer 

and  pay  the  then  residue  of  my  Estate  in  equal  shares  to  the 
following  charitable  institutions : 

“Namely  The  Salvation  Army,  and  the  Julia  Greenshields 
Memorial  Home,  586  University  Avenue,  Toronto,  Ontario.” 

There  are  further  provisions  giving  powers  to  her  trustees 
to  deal  with  the  estate  in  the  most  general  terms,  but  these  are 
the  provisions  of  the  will  which  are  material  to  the  problem 
before  the  Court. 

When  all  the  relevant  provisions  are  given  full  and  proper 
consideration,  it  is  not  difficult  in  this  case  to  find,  from  the 
language  of  the  will,  what  the  testatrix  had  in  her  mind  at  the 
time  she  made  it  in  regard  to  her  daughter  Helen  Madeline  Peck. 
She  thought  that  a bequest  of  money  to  her  daughter  might  not 
be  used  with  care  and  prudence.  She  wanted  to  guard  against 
waste  and  dissipation  of  any  of  her  money  in  the  hands  of  her 
daughter,  but,  at  the  same  time,  wanted  her  daughter  to  have 
the  enjoyment  of  it  in  a proper  way  during  her  lifetime.  She 
intended  that  there  should  be  a supervision  and  control  exer- 
cisable at  any  and  all  times  as  to  the  manner  of  spending  the 
money  to  be  provided  in  her  will  for  her  daughter.  It  was  logical 
and  reasonable  that  the  responsibility  for  seeing  to  the  proper 
use  of  that  money  should  be  placed  upon  the  trustees  of  her 
estate.  Therefore,  her  plan  and  intention  was  to  give  her  trus- 
tees power  to  deprive  her  daughter  of  the  income  if,  in  their 
opinion,  it  was  being  used  by  her  in  a reckless  and  improvident 
manner.  The  vesting  of  such  a power  in  trustees  of  an  estate 
is  not  unusual.  It  may  be  found  in  reported  cases,  and  no- 
where, so  far  as  I know,  has  such  a provision  been  rejected  by 
the  Courts.  In  In  re  Coe’s  Trusts  (1858) , 4 K.  & J.  199,  70  E.R. 
83,  it  was  the  testator’s  wish  that  his  son  should  have  the  whole 
benefit  of  certain  moneys  if  he  should  conduct  himself  “steadily 
and  to  the  satisfaction  of  his  trustees”.  It  was  held  that  this 
was  in  effect  a trust  for  the  son  with  the  power  to  the  trustees 
to  deprive  him  of  the  fund  if  he  should  not  conduct  himself 
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steadily  and  to  their  satisfaction.  Vice-Chancellor  Sir  W.  Page 
Wood,  at  p.  203,  says : 

“The  trustees  had  clearly  a discretionary  power  of  depriving 
the  son  of  the  principal  moneys  in  question  . . . 

In  Re  Fox  (1885),  8 O.R.  489,  it  appears  that  the  following 
provision  in  a will  was  in  question:  “If  at  any  time  during  the 

period  of  five  years  after  my  death  it  appears  to  my  executors 
. . . that  my  said  son  . . . does  not  remain  sober,  I give 
them  power  to  sell  and  dispose  of  the  said  property  . . . 
That  provision  was  held  to  be  valid. 

The  only  question  arising  after  the  intention  of  the  testatrix 
has  been  discovered  is  whether  there  is  any  rule  or  principle 
of  law  which  prevents  the  carrying  out  of  that  intention.  It  is 
said  in  argument  by  counsel  for  the  beneficiary  that  the  provi- 
sion in  question  is  so  uncertain  as  to  have  no  effect  in  law. 
In  my  opinion  this  argument  is  founded  upon  a misapprehension 
of  the  condition  annexed  to  the  bequest.  The  condition  which 
operates  to  deprive  the  beneficiary  of  the  income  is  the  exercise 
of  the  discretion  of  the  trustees.  When  that  discretion  has  been 
exercised,  the  event  which  brings  about  a cessation  of  the  right 
to  receive  the  income  is  an  established  fact,  with  no  element 
whatever  of  uncertainty.  It  is  a happening  as  certain  as  any 
of  the  other  events  named  or  described  in  the  third  clause  of 
the  will  and  causing  the  same  result.  It  is  certain  both  in  ex- 
pression and  in  operation,  and  counsel  was  not  able  to  refer  the 
Court  to  any  case  in  which  such  a provision,  giving  to  the 
trustees  a discretion  in  the  manner  and  with  the  object  operat- 
ing in  this  will,  has  been  held  void.  The  words  of  Boyd  C.  in 
Re  FoXy  supra,  at  p.  492,  are  most  pertinent  in  this  case.  He 
said: 

“It  would  be  unfortunate . if  the  Court  was  obliged  to  inter- 
pose difficulties  in  giving  effect  to  the  intentions  of  testators 
so  obviously  framed  for  the  well-being,  and  well-doing,  of  the 
objects  of  their  bounty,  and  especially  so  when  these  objects 
are  their  own  children.” 

I think  the  answer  to  question  I as  made  by  the  learned 
judge  in  the  Court  below  was  right. 

Question  II  was  abandoned  by  the  applicant  and  is  not  the 
subject  of  appeal. 

Question  III  was  answered  correctly  by  the  learned  judge. 
The  acts  of  the  daughter  in  the  use  of  the  income,  which  in  the 
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opinion  of  the  trustees  are  reckless  or  improvident  within  the 
meaning  and  intention  of  those  words  as  used  in  the  will,  are 
not  the  subject  of  review  by  the  Court.  The  conduct  of  the 
daughter  is  for  the  judgment  of  the  trustees  only.  So  long  as 
the  discretion  reposed  in  them  is  exercised  in  good  faith,  the 
Court  will  not  interfere:  Gisborne  et  at.  v.  Gisborne  et  aL  (1877), 
2 App.  Cas.  300;  Underhill’s  Law  of  Trusts  and  Trustees,  9th  ed. 
1939,  p.  393. 

The  opinion  of  the  learned  judge  that  question  IV  should  not 
be  answered  at  this  time  is  right.  There  may  never  be  any 
accumulations  contrary  to  the  provisions  of  The  Accumulations 
Act,  R.S.O.  1937,  c.  153.  The  trustees  have  power  to  dispose 
of  the  moneys  in  question  in  such  a way  as  to  avoid  such 
accumulations.  Again,  the  beneficiary  might  die  before  the  time 
when  such  a question  could  properly  arise.  At  the  present  time 
the  question  is  purely  hypothetical. 

I would  dismiss  this  appeal,  the  costs  of  all  parties  to  be  paid 
out  of  the  estate  of  the  deceased,  the  costs  of  the  executors 
and  trustees  to  be  as  between  solicitor  and  client. 

Appeal  dismissed. 

Solicitors  for  the  executors:  Mason,  Foulds,  Davidson  d Gale, 
Toronto. 

Solicitors  for  Helen  Madeline  Peck,  appellant:  Herrington  d 
Slater,  Kingston. 

Solicitors  for  the  Salvation  Army,  respondent:  BowTby  d 
BowTby,  Toronto. 

Solicitors  for  the  Julia  Greenshields  Memorial  Home,  respond- 
ent: C assets.  Brock  d Kelley,  Toronto. 
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[McRUER  C.J.H.C.] 

Re  Jones  and  The  City  of  Toronto. 

Municipal  Corporations — Powers — Plebiscites — What  is  a ^‘municipal 
question’’ — Issue  of  Liquor  Licences — Provincial  Government  Policy 
— Special  Statutory  Provisions  as  to  Taking  of  Vote — The  Municipal 
Act,  R.S.O.  1937,  c.  266,  s.  404(11) — The  Liquor  Control  Act,  R.S.O, 
1937,  c.  294 — The  Liquor  Licence  Act,  1946  iOnt.),  c.  47,  ss.  23,  69, 
70,72(2). 

The  Liquor  Licence  Act,  1946,  provided  for  the  issuing  of  licences  of 
different  types  for  the  sale  of  intoxicating  liquors.  The  Act  contained 
provisions  for  the  taking  of  a vote  as  to  the  continuance  of  licences, 
not  less  than  two  years  after  the  coming  into  force  of  the  Act,  and 
also  provided  that  no  licences  should  be  issued  in  municipalities 
having  populations  of  less  than  50,000  until  an  affirmative  vote  had 
been  taken  according  to  procedure  defined  in  the  Act.  No  provision 
was  made  for  the  taking  of  a vote  before  the  issuing  of  licences  in 
municipalities  of  over  50,000.  The  municipal  council  of  the  City  of 
Toronto  adopted  a by-law  for  the  submission,  to  all  electors  entitled 
to  vote  for  mayor,  of  the  question:  “Are  you  in  favour  of  the  issue  of 
. . . licenses  in  Toronto  as  proposed  in  the  Liquor  License  Act,  1946?” 

Held,  this  by-law  was  invalid,  and  must  be  quashed. 

It  was  very  doubtful  whether  the  question  submitted  was  a “municipal 
question”  within  the  meaning  of  s.  404(11)  of  The  Municipal  Act, 
since  it  amounted  to  little  more  than  a canvass  of  the  electors  as  to 
their  views  on  a matter  of  Provincial  legislative  policy  as  applied  to 
the  city.  No  proposed  course  of  municipal  action  was  supported  by 
the  by-law,  nor  was  the  council  asking  for  the  opinion  of  the  electors 
on  a matter  in  which  it  proposed  to  take  action. 

Semble,  the  words  “municipal  question”  are  not  limited  in  their  meaning 
to  those  questions  over  which  the  municipality  has  jurisdiction,  ex- 
pressly conferred  on  it  by  statute. 

Apart  from  the  doubt  whether  the  question  to  be  submitted  was  a 
“municipal”  one,  it  was  clearly  not  within  the  further  words  of 
s.  404(11),  viz.,  a question  “not  specifically  authorized  by  law  to  be 
submitted”.  Both  The  Liquor  Control  Act  and  The  Liquor  Licence 
Act,  1946,  provided  for  the  taking  of  votes  in  particular  circum- 
stances, and  under  conditions  laid  down  in  the  legislation,  and  the 
municipal  council  could  not  supplement  the  provisions  of  that  legis- 
lation by  providing  for  the  taking  of  a vote  of  a different  class  of 
electors,  which  amounted  only  to  an  expression  of  opinion  as  to  the 
application  of  the  1946  statute  to  the  city. 

It  was  not  a valid  objection  to  the  motion  to  quash  the  by-law  that  The 
Liquor  Licence  Act,  1946,  was  not  yet  in  force  when  the  by-law 
was  passed.  The  Act  had  been  proclaimed  to  come  into  force  on  the 
day  the  proposed  vote  was  to  be  taken,  and  the  by-law  clearly  envis- 
aged the  statute  as  in  force.  Otherwise,  the  question  was  reduced  to 
a mere  expression  of  opinion  on  proposed  action  by  the  Provincial 
Government,  and  the  municipality  would  not  have  power  to  call  for 
such  a vote,  in  the  absence  of  any  proposed  course  of  action  to  be 
followed  as  a result  of  the  opinion  expressed. 

A MOTION  to  quash  a by-law  of  the  respondent  City. 

23rd  December  1946.  The  motion  was  heard  by  McRuer 
C.  J.H.C.  in  Weekly  Court  at  Toronto. 

R.  M.  Willes  Chitty,  K.C.,  for  the  applicant. 

F.  A.  A.  Campbell,  K.C.,  for  the  City  of  Toronto,  respondent. 

24th  December  1946.  McRuer  C.J.H.C.  (orally) : — ^This  is  an 
application,  made  under  s.  300(1)  of  The  Municipal  Act,  R.S.O. 
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1937,  c.  266,  to  quash  By-law  no.  16765,  passed  by  the  municipal 
council  of  the  Corporation  of  the  City  of  Toronto  on  the  25th 
November  1946.  The  by-law  provides  that  there  shall  be  sub- 
mitted, to  the  electors  entitled  to  vote  for  mayor  in  the  city  of 
Toronto,  at  the  annual  municipal  elections  to  be  held  on  Wed- 
nesday the  1st  January  1947,  the  following  question: 

'‘Are  you  in  favour  of  the  issue  of  dining  lounge  licenses  and 
lounge  licenses  in  Toronto  as  proposed  in  the  Liquor  License 
Act,  1946?” 

The  by-law  goes  on  to  make  procedural  provisions  in  regard 
to  the  proposed  vote.  In  passing  this  by-law  the  municipal 
council  purports  to  act  under  the  provisions  of  s.  404  of  The 
Municipal  Act,  subs.  11.  The  subsection  provides  that  by-laws 
may  be  passed  by  the  councils  of  all  municipalities  for  submitting 
to  the  vote  of  the  electors  any  municipal  question  not  specifically 
authorized  by  law  to  be  submitted. 

This  by-law  is  attacked  on  two  grounds:  (a)  that  the  question 
submitted  is  not  a municipal  question;  and  (b)  that  if  it  is  a 
municipal  question,  it  is  a question  that  does  not  come  within 
the  powers  conferred  under  s.  404(11)  as  a question  “not  specif- 
ically authorized  by  law  to  be  submitted”. 

The  matter  came  before  my  learned  brother  Smily  on  12th 
December  in  a different  form  on  an  application  to  continue  an 
interim  injunction,  in  the  case  of  Stauffer  v.  The  City  of  Toronto 
(unreported) . That  was  an  action  brought  for  a declaration  that 
the  council  was  not  warranted  in  law  in  submitting  the  question 
involved  in  the  application,  and  for  an  injunction  restraining  the 
municipality  from  holding  a vote  on  the  question.  The  by-law 
was  not  directly  attacked  in  that  litigation.  For  reasons  set  out 
in  his  judgment  my  learned  brother  refused  to  make  an  order 
continuing  the  injunction.  In  that  conclusion  I am  convinced 
he  was  right.  In  his  reasons  for  judgment  he  made  some  obser- 
vations with  respect  to  his  views  as  to  whether  the  question 
proposed  to  be  submitted  is  a municipal  question  within  the 
meaning  of  the  statute.  Counsel  for  the  City  argues  that  this 
is  a decision  that  is  now  binding  on  me.  With  this  argument 
I cannot  agree.  The  application  to  my  brother  Smily  was  merely 
an  interlocutory  application.  If  the  right  of  the  applicant  was 
insufficiently  clear  to  warrant  the  granting  of  an  interlocutory 
injunction  it  was  his  duty  to  refuse  to  continue  the  injunction. 
On  the  other  hand,  he  had  no  power  on  that  hearing  to  make  any 
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decisive  finding  as  to  the  validity  of  the  by-law  here  in  question 
and  he  did  not  purport  to  do  so. 

As  the  action  before  him  was  constituted,  the  validity  of 
the  by-law  was  not  put  in  issue,  and  in  no  case  could  its  validity, 
even  if  it  were  indirectly  called  in  question,  be  decided  until  a 
final  judgment  was  pronounced.  It  therefore  devolves  on  me 
to  come  to  a decision  on  this  application  as  to  whether  the  by-law 
is  valid  or  not. 

The  control  of  the  sale  of  intoxicating  liquors  is  a power  that 
has  been  exercised  for  many  years  by  the  Province.  The  Liquor 
Control  Act,  R.S.O.  1937,  c.  294,  and  amending  Acts,  contain 
certain  provisions  prescribing  the  conditions  under  which  intoxi- 
cating liquor  may  be  sold  in  the  Province  of  Ontario.  This  Act 
specifically  defines  the  powers  of  a municipal  council  to  pass 
by-laws  providing  for  taking  a vote  of  the  electors  in  the  muni- 
cipality on  the  subject  matter  of  whether  the  sale  of  intoxicating 
liquors  shall  be  permitted  in  certain  cases  or  continued  in  other 
cases  within  the  Municipality.  In  1946,  the  Legislature  passed 
an  act  known  as  The  Liquor  Licence  Act,  1946  (Ont.),  c.  47, 
which  makes  provision  among  other  things  for  the  issue  of  what 
are  known  as  ‘‘dining  lounge  licences”  for  the  sale  and  consump- 
tion of  liquor  with  meals,  and  “lounge  licences”  for  the  sale  and 
consumption  of  liquor  apart  from  meals.  This  Act,  too,  lays 
down  the  procedure  by  which  a vote  may  be  taken  on  certain 
questions  set  out  in  the  Act,  involving  either  the  issue  of  licences 
in  municipalities  where  restrictive  by-laws  are  in  force  or  the 
continuance  of  the  sale  of  liquor  in  municipalities  where  licences 
have  been  issued  under  the  provisions  of  the  Act.  Section  72(2) 
provides  that  no  question  shall  be  submitted  in  any  municipality 
in  respect  to  the  continuance  of  the  sale  of  liquor  under  dining 
lounge  licences  or  lounge  licences  until  after  the  expiration  of 
two  years  after  the  coming  into  force  of  the  Act.  Section  23 
provides,  among  other  things,  for  the  issue  of  licences  by  the 
Liquor  Licence  Board  and  that  the  Board  shall  not  issue  a dining 
lounge  licence  or  a lounge  licence  in  a municipality  having  a 
population  of  less  than  50,000  until  an  affirmative  vote  has  been 
taken  under  the  provisions  of  s.  69  of  the  Act.  No  provision  is 
made  for  taking  a vote  prior  to  the  issuing  of  licences  in  muni- 
cipalities having  a population  of  over  50,000.  An  affirmative  vote 
under  s.  69  of  the  Act  requires  three-fifths  of  the  electors  voting, 
and  likewise  a negative  vote  under  s.  70  requires  three-fifths 
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of  the  electors  voting.  The  Act  as  passed  provides  that  it  shall 
come  into  force  upon  proclamation.  On  the  5th  December  1946 
a proclamation  was  issued  providing  that  the  Act  should  come 
into  force  on  the  1st  January  1947. 

In  the  view  that  I take  of  this  application  it  is  not  necessary 
for  me  to  define  what  is  and  what  is  not  a municipal  question. 
Viewed  in  one  aspect,  the  matter  of  what  action  a municipal 
council  may  wish  to  take  concerning  proposed  steps  to  get  power 
to  restrict  or  control  the  sale  of  intoxicating  liquor  in  the  muni- 
cipality might  well  be  a municipal  question.  This  was  suggested 
by  the  late  Chief  Justice  of  the  High  Court  in  Re  Thomas  and 
City  of  Hamilton,  [1938]  1 D.L.R.  374,  69  C.C.C.  299.  I would 
hesitate  to  hold  that  the  meaning  ascribed  to  the  words  “muni- 
cipal question’^  in  s.  404(11)  was  restricted  to  those  questions 
over  which  the  municipality  has  jurisdiction,  expressly  conferred 
on  it  by  statute.  I think  that  if  a municipal  council  wishes  to  have 
an  expression  of  the  views  of  the  municipal  electors  on  a matter 
over  which  the  council  proposes  to  apply  for  legislative  power, 
it  might  well  have  power  to  submit  such  a question  to  the  elec- 
tors; or  if  the  municipal  council  desires  to  have  an  expression  of 
the  views  of  the  electors  on  some  proposed  course  to  be  fol- 
lowed, even  though  further  legislative  power  may  be  necessary, 
it  might  well  be  considered  to  be  a municipal  question.  But  that 
is  not  the  question  that  is  here  submitted.  The  question  as  it  is 
framed  amounts  to  little  more  than  a canvass  of  the  electors  as 
to  their  views  on  a matter  of  the  legislative  policy  of  the  Pro- 
vincial Government  as  it  applies  to  the  City  of  Toronto.  The 
by-law  does  not  support  any  proposed  course  of  municipal  action. 
I think  it  open  to  very  grave  doubt  that  such  a question  is  a 
municipal  question  within  the  meaning  of  the  section  under  which 
the  by-law  was  passed. 

This  however,  is  not  the  most  formidable  objection  to  the 
validity  of  the  by-law.  The  section  requires  not  only  that  the 
question  be  a municipal  one,  but  that  it  be  a question  “not  specif- 
ically authorized  by  law  to  be  submitted”.  I think  these  words 
must  be  given  a reasonable  interpretation.  The  Liquor  Licence 
Act,  1946,  taken  together  with  the  Liquor  Control  Act,  forms  a 
code  governing  the  sale  of  intoxicating  liquors  in  the  Province  of 
Ontario.  This  legislation  lays  down  in  specific  terms  the  manner 
in  which  votes  may  be  taken  on  that  subject  matter.  Under  The 
Liquor  Licence  Act,  1946,  certain  express  preliminary  require- 
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merits  are  provided,  for  example,  under  s.  69,  the  petition  in 
writing  of  twenty-five  per  cent,  of  the  total  number  of  persons 
appearing,  by  the  last  revised  list  of  the  municipsility,  to  be  resi- 
dent in  the  municipality  and  qualified  to  vote  at  elections  to  the 
Assembly.  Also,  there  is  the  provision  I have  already  referred 
to  that  no  vote  may  be  taken  before  the  expiration  of  two  years 
from  the  date  on  which  the  Act  comes  into  force.  I think  that 
where  the  Provincial  legislation  has  provided  a means  of  obtaining 
an  expression  of  the  views  of  the  electors  defined  in  the  Act  on 
the  subject  matter  of  the  issue  of  licences  under  the  provisions 
of  the  statute,  the  municipal  council  cannot  supplement  the  pro- 
visions of  the  legislation  by  providing  for  a vote  to  be  taken  from 
a different  class  of  electors,  which  amounts  only  to  an  expression 
of  opinion  on  the  policy  of  applying  this  Provincial  statute  to  the 
City  of  Toronto.  I therefore  hold  that  the  question  in  the  form 
here  submitted  is  excluded  by  the  provisions  of  s.  404(11)  of  The 
Municipal  Act. 

It  is  however,  argued  that  The  Liquor  Licence  Act,  1946,  was 
not  in  force  at  the  time  the  by-law  was  passed,  and  that  there 
was  in  effect,  at  the  time  the  by-law  was  passed,  no  authorization 
under  the  Provincial  law  for  a vote  on  this  matter.  The  Liquor 
Licence  Act,  1946,  will  be  in  force  on  the  day  of  the  proposed 
vote.  The  by-law  envisages  the  statute  as  in  force.  Otherwise, 
the  question  is  reduced  to  a mere  expression  of  opinion  on  pro- 
posed action  by  the  Provincial  Government  in  so  far  as  it  might 
affect  the  municipality  of  the  City  of  Toronto.  On  such  a matter 
I do  not  think  that  the  municipality  would  have  power  to  call  for 
a vote  of  the  electors  in  the  absence  of  any  proposed  course  of 
action  to  be  followed  as  a result  of  the  expression  of  the  views 
of  the  electors. 

It  is  not  part  of  the  function  of  the  Court  to  consider  the 
wisdom  of  the  legislation  in  question.  My  only  duty  is  to  decide 
the  legality  of  the  by-law.  It  is  quite  clear  to  me  that  the  by-law 
IS  without  legal  foundation  and  must  be  quashed.  No  order  as 
to  costs. 

By-law  quashed. 

Solicitors  for  the  applicant:  Chitty^  McMurtry,  Ganong, 
Wright  d Keith,  Toronto. 

Solicitor  for  the  respondent:  W.  G.  Angus,  City  Solicitor, 
Toronto.  • 
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[WILSON  J.] 

Parr  and  Parr  v*  Canadian  Pacific  Railway  Company* 

Rallw.ays — Negligence — Construction  of  Jury’s  Findings — Insufficiency 

of  Mere  Finding  that  Coach  Steps  Slippery  in  Winter. 

• A railway  company  is  not  an  insurer  of  the  safety  of  its.  passengers. 
Clarke  v.  West  Ham  Corporation,  [1909]  2 K.B.  858,  applied.  A pas- 
senger who  seeks  to  recover  damages  for  an  injury  sustained  by  him 
must  establish  that  the  injury  has  resulted  from  negligent  acts  or 
omissions  on  the  part  of  the  railway  or  its  servants.  A mere  state- 
ment by  the  plaintiff  that  the  steps  of  a coach  (on  which  the  plaintiff 
fell  while  alighting  from  a train  in  the  winter)  were  slippery  is  not 
sufficient  to  impute  negligence  to  the  railway,  and  a motion  for  non- 
suit should  be  granted  despite  that  statement  if  there  is  nothing  in  the 
evidence  to  show  that  any  accumulation  of  snow  on  the  steps  (if  there 
was  such  an  accumulation)  was  the  result  of  any  negligence,  or  that 
the  railway  failed  to  take  reasonable  precautions  to  prevent  accidents, 
and  that  that  failure  was  the  effective  cause  of  the  plaintiff’s  injury. 

An  action  for  damages  and  out-of-pocket  expenses. 

2nd  and  3rd  October  1946.  The  action  was  tried  by  Wilson 
J.  and  a jury  at  Sault  Ste.  Marie. 

J.  A.  MacInniSy  K.C.,  for  the  plaintiffs. 

F.  D.  TurviUe,  for  the  defendant. 

27th  December  1946.  Wilson  J.: — ^This  is  an  action  by  the 
plaintiffs — husband  and  wife — ^for  damages  arising  out  of  the 
injuries  sustained  by  the  latter  as  she  descended  from  a day 
passenger  coach  of  the  defendant  at  its  station  in  Sault  Ste. 
Marie,  Ontario,  on  the  afternoon  of  28th  January  1946.  She 
sustained  a fracture  of  the  os  calcis^  the  right  heel-bone,  which 
necessitated  hospitalization  for  a considerable  period  of  time 
and  a prolonged  convalescence  at  home.  Her  husband  incurred 
hospital  and  medical  expenses,  and  he  stated  that  further  medical 
and  other  attention  would  be  required  before  his  wife  would  be 
able  to  regain  her  normal  health. 

The  plaintiffs  allege  the  following  negligence: 

(a)  Allowing  a passenger  (the  wife)  to  descend  from  their 
train  without  having  some  servant  to  assist  the  passenger  as 
said  passenger  descended  from  the  train. 

(b)  Allowing  a passenger  to  descend,  knowing  that  the  steps 
were  in  an  icy  condition,  without  first  placing  sand  on  the  steps. 

At  the  conclusion  of  the  plaintiffs’  case  counsel  for  the  de- 
fendant moved  for  a non-suit,  but  elected  to  call  evidence,  and 
judgment  was  accordingly  reserved  until  the  end  of  the  trial. 
At  the  conclusion  of  the  taking  of  the  evidence  the  motion  for 
non-suit  was  renewed  and  again  reserved  until  after  the  jury 
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should  have  brought  in  its  verdict.  • The  jury  found  that  the  acci- 
dent was  caused  by  the  negligence  of  the  defendant  and  stated 
that  the  negligence  consisted  of: 

“Slipperiness  of  steps  caused  by  lack  of  sand  or  other  material 
to  prevent  it.  Treads  of  steps  are  too  narrow.” 

They  awarded  each  of  the  plaintiffs  $1,500  damages. 

After  the  jury’s  verdict  counsel  for  the  defendant  moved 
for  dismissal  of  the  action  on  the  ground  that  the  second  sen- 
tence of  the  jury’s  finding  could  not  constitute  negligence  be- 
cause the  type  of  equipment  is  a matter  for  the  Board  of 
Transport  Commissioners,  and  secondly,  that  the  first  sentence 
of  the  jury’s  finding  did  not  itself  constitute  negligence.  Judg- 
ment upon  this  motion  was  likewise  reserved. 

Upon  all  the  evidence,  the  facts  were  as  follows:  On  28th 
January  1946,  the  train  upon  which  the  female  plaintiff  travel- 
led was  the  regular  afternoon  train  from  Sault  Ste.  Marie,  Michi- 
gan, to  Sudbury,  Ontario.  Earlier  in  the  day  it  had  completed 
its  westward  run  from  the  latter  to  the  former  place.  Tn  Sault 
Ste.  Marie,  Michigan,  the  cars  were  swept  out  and  serviced  in 
the  usual  manner.  The  car  in  which  the  female  plaintiff  travel- 
led was  thoroughly  cleaned  and  the  steps  were  clear  of  snow 
and  ice  when  it  left  Sault  Ste.  Marie,  Michigan,  at  which  place 
it  had  been  boarded  by  the  female  plaintiff  on  her  journey  home- 
ward from  Detroit  to  Sault  Ste.  Marie,  Ontario.  She  was  wear- 
ing rubbers  over  her  shoes. 

The  day  was  cold,  with  a trace  of  snow  blowing  in  the  wind. 
When  the  train  arrived  at  Sault  Ste.  Marie,  Ontario,  it  stopped 
at  the  station  and  passengers  detrained  from  the  coach,  no. 
1850,  in  which  the  female  plaintiff  was  travelling,  and  from  the 
adjoining  coach,  toward  the  rear  of  the  train,  at  their  adjoining 
ends.  The  conductor  stood  at  the  foot  of  the  steps  of  the  adjoin- 
ing coach  to  assist  the  passengers  to  detrain  from  his  car,  and 
a trainman  named  Stobo  stood  at  the  foot  of  the  steps  of  car 
no.  1850  to  assist  the  passengers  to  detrain  from  that  car.  The 
traffic  on  the  day  in  question  was  heavy  because  the  ferry  which 
normally  carried  passengers  between  the  Canadian  side  and 
the  American  side  was  not  operating.  The  female  plaintiff, 
who  was  being  met  at  the  station  by  her  husband,  by  arrange- 
ment with  him,  waited  until  most  of  the  passengers  in  her  car 
had  detrained  before  she  proceeded  to  the  car  platform,  and  then 
down  the  steps  to  the  bottom,  or  last  but  bottom,  step  in  safety,. 
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when  she  slipped  off  the  step  and  plunged  feet  foremost  down 
the  slight  space  between  the  edge  of  the  last  step  and  the  outer 
edge  of  the  station  platform,  striking  the  ground  with  her  right 
heel,  and  fracturing  the  right  heel-bone.  At  the  same  time  she 
fell  outward  from  the  railway  car  and  came  to  rest  in  the  arms 
of  the  trainman  Stobo,  who  prevented  her  from  falling  on  her 
face.  The  conductor,  St.  Germain,  the  railway  policeman,  David 
Reynolds,  and  the  plaintiff  husband  rushed  forward  to  help  Mrs. 
Parr  to  her  feet.  She  was  placed  in  a wheel-chair  and  taken 
to  the  baggage-room,  and  later  to  the  hospital. 

The  defendant’s  motion  for  non-suit  will  be  considered  first. 
The  evidence  given  on  behalf  of  the  plaintiffs  was  to  the  follow- 
ing effect:  The  female  plaintiff  was  a passenger  on  the  defend- 
ant’s train,  on  her  way  home  from  Detroit.  She  was  being  met 
at  the  station  by  her  husband,  by  arrangement  with  him.  Most 
of  the  passengers  had  detrained  before  she  proceeded  to  the 
car  platform.  Leaving  her  baggage  behind  for  her  husband  to 
obtain  later,  she  went  down  the  steps  which  she  said  at  the  trial 
were  slippery,  when  she  fell,  injuring  her  right  heel  as  already 
described,  and  came  to  rest  lying  face  downward  on  the  station 
platform-  with  her  feet  protruding  outward  from  the  edge  of  the 
platform.  This  evidence  was  contradicted  in  her  own  cross- 
examination  by  this  excerpt  from  her  statement  (ex.  2)  given  to 
the  defendant’s  investigator  on  13th  February  1946: 

“As  I was  about  to  step  down  to  the  station  platform  with 
my  right  foot,  I believe  this  foot  slipped  off  the  step.  This 
apparently  threw  me  off  balance  and  I came  down  heavily  on 
my  right  foot  between  the  coach  and  the  station  platform.  This 
caused  me  to  fall  forward  on  to  the  platform.  I did  not  notice 
the  condition  of  the  coach  steps  and  could  not  say  as  to  whether 
there  was  any  snow  on  them.  It  was  daylight  at  the  time  . . . .* 
The  trainman  was  standing  on  the  platform  near  the  door  as  I 
detrained.  He  put  out  his  hand  to  help  me,  but  I don’t  remember 
what  happened  after  I fell.” 

The  husband  did  not  see  the  steps  until  after  the  accident. 
He  had  been  some  distance  back  of  the  platform,  among  the 
crowd  of  persons  waiting  to  meet  passengers,  and  had  rushed 
forward  when  he  saw  his  wife  fall.  Later  he  entered  the  pas- 
senger car  to  obtain  his  wife’s  baggage,  and  at  that  time,  he  said 
in  his  examination-in-chief,  the  steps  were  icy,  but  upon  cross- 
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examination  he  said  the  top  steps  were  wet.  Upon  cross-exam- 
ination, his  statement  (ex.  4)  made  to  the  defendant’s  investi- 
gator on  13th  February  1946  was  put  in  evidence.  In  part  it 
read:  “I  examined  the  steps  of  the  car  after  Mrs.  Parr  fell  and 
noticed  snow  on  the  lower  steps.  The  upper  steps  were  wet.” 
There  was  no  mention  made  then  that  they  were  slippery.  The 
evidence  given  on  behalf  of  the  defendant  did  not  lend  any  sup- 
port to  the  plaintiffs’  case,  indeed  it  was  strongly  against  it. 
Of  great  importance  is  the  fact  that  neither  of  the  plaintiffs 
complained  of  the  slipperiness  of  the  steps  until  this  action  was 
commenced. 

Before  arriving  at  a decision  upon  the  motion,  it  is  necessary 
to  consider  the  law  applicable  to  this  case.  The  defendant  is 
not  an  insurer  of  its  passengers:  Clarke  v.  West  Ham  Cor- 
poration^ [1909]  2 K.B.  858.  The  plaintiffs  must  prove  negli- 
gent acts  or  omissions  of  the  defendant.  In  my  view,  they  have 
failed  in  this  duty.  The  passengers  who  detrained  before  the 
female  plaintiff,  in  plain  sight  of  the  male  plaintiff,  apparently 
did  so  without  mishap,  and  from  this  it  may  be  reasonably 
deduced  that  the  steps  were  not  sufficiently  slippery  to  imperil 
the  safety  of  passengers  generally.  Secondly,  there  was  no 
evidence  upon  which  reasonable  men  could  believe  that  the  steps 
were  slippery  even  for  the  female  plaintiff.  Her  own  evidence 
was  contradictory,  and  so  was  that  of  her  husband.  Moreover, 
there  was  no  evidence  to  show  that,  if  the  steps  were  slippery, 
the  slipperiness  was  due  to  the  defendant’s  negligence.  There 
was  no  evidence  of  a large  quantity  of  snow  on  the  steps,  making 
them  unsafe.  In  a northern  climate  such  as  ours,  passengers 
must  assume  some  responsibility  for  their  own  safety  in  winter. 
The  mere  statement  that  the  steps  were  slippery  is  not  sufficient 
to  impute  negligence  to  the  railway.  If  an  accident  occurs,  the 
plaintiffs  must  prove  that  its  failure  to  take  precautions  of  a 
reasonable  nature  to  prevent  accidents  when  passengers  are 
detraining  at  a station  platform  was  the  effective  cause  of  the 
injury. 

Counsel  for  the  plaintiffs  relied  strongly  on  Martin  v.  Ca- 
nadian Pacific  Railway y [1932]  O.R.  571,  40  C.R.C.  144,  [1932] 
4 D.L.R.  191.  In  that  case  the  female  plaintiff,  in  descending 
from  a first  class  car,  in  which  she  had  been  seated,  slipped  on 
snow  or  ice  in  the  vestibule  or  on  the  steps  leading  down  from  it, 
and,  falling  on  the  railway  platform,  broke  the  cap  of  one  of  her 
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knees.  The  evidence  established  an  accumulation  of  snow,  and 
instructions  by  the  conductor  to  the  trainman,  which  the  latter 
failed  to  execute,  to  clean  it  oft.  The  evidence  in  this  case  does 
not  go  nearly  so  far.  It  does  not  even  establish  reasonably  that 
there  was  snow  and/or  ice  on  the  treads  of  the  steps,  and  the  case 
is  clearly  distinguishable. 

I do  not  discuss  the  negligence  alleged  in  para,  a,  supra.  No 
evidence  was  given  on  behalf  of  the  plaintiffs  to  show  that  the 
presence  or  absence  of  the  trainman  had  anything  to  do  with 
the  accident. 

The  decision  in  this  case  falls  within  the  principles  stated  by 
Lord  Cairns  L.C.  in  The  Metropolitan  Railway  Company  v.  Jack- 
son  (1877) , 3 App.  Cas.  193  at  197 : 

“The  Judge  has  a certain  duty  to  discharge,  and  the  jurors 
have  another  and  a different  duty.  The  Judge  has  to  say  whether 
any  facts  have  been  established  by  evidence  from  which  negli- 
gence may  he  reasonably  inferred;  the  jurors  have  to  say  whether, 
from  those  facts,  when  submitted  to  them,  negligence  ought  to  he 
inferred.  It  is,  in  my  opinion,  of  the  greatest  importance  in  the 
administration  of  justice  that  these  separate  functions  should  be 
maintained,  and  should  be  maintained  distinct.  It  would  be  a 
serious  inroad  on  the  province  of  the  jury,  if,  in  a case  where 
there  are  facts  from  which  negligence  may  reasonably  be  infer- 
red, the  Judge  were  to  withdraw  the  case  from  the  jury  on  the 
ground  that,  in  his  opinion,  negligence  ought  not  to  be  inferred; 
and  it  would,  on  the  other  hand,  place  in  the  hands  of  the  jurors 
a power  which  might  be  exercised  in  the  most  arbitrary  manner, 
if  they  were  at  liberty  to  hold  that  negligence  might  be  inferred 
from  any  state  of  facts  whatever.” 

The  motion  for  non-suit  will  therefore  be  granted. 

In  view  of  the  granting  of  the  motion  it  becomes  unnecessary 
to  deal  with  the  defendant’s  motion  made  after  the  jury  returned 
its  verdict.  It  should  be  said,  however,  after  hearing  and  con- 
sidering all  the  evidence,  that  the  facts  are  undoubtedly  as  found, 
and  the  jury’s  verdict  as  to  negligence  was  perverse  in  the  ex- 
treme. 

If  there  could  have  been  any  doubt,  on  the  basis  of  the  evi- 
dence adduced  on  the -plaintiffs’  behalf,  that  the  defendant  was 
negligent,  such  doubt  must  have  been  dispelled  after  hearing 
the  evidence  given  on  its  behalf.  Not  only  were  the  conductor 
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and  trainman  straightforward,  honest  witnesses,  but  the  customs 
officer,  Edwards,  was  an  exceptionally  fine  witness.  The  plain- 
tiffs did  not  impress  the  Court. 

The  action  will,  therefore,  be  dismissed  with  costs. 

Action  dismissed  with  costs. 

Solicitor  for  the  'plaintiffs:  John  A.  Maclnnis,  Sault  Ste. 
Marie. 

Solicitor  for  the  defendant:  J.  Q.  Maunsell,  Toronto. 


[COURT  OF  APPEAL.] 

Lucier  v*  Lynch  et  aL 

Wills — Validity — Burden  on  Proponents — Proving  that  Document  truly 

Represents  Last  Will  of  Testator — Circumstances  raising  Suspicion 

— Satisfying  Conscience  of  Court. 

Where  an  alleged  will  was  propounded  for  probate  by  the  person 
named  as  sole  executrix  and  principal  beneficiary,  and  it  was  con- 
tended by  the  next-of-kin  of  the  deceased  that  the  document  did  not 
truly  represent  the  last  will  of  the  alleged  testator,  held,  the  circum- 
stances, fully  set  out  in  the  reasons  for  judgment,  were  such  as  to 
raise  strong  suspicion,  and  the  evidence  led  by  the  proponent  of  the 
document  was  not  such  as  to  remove  that  suspicion,  or  to  satisfy 
the  conscience  of  the  Court  that  the  document  propounded  was  in 
truth  an  expression  of  the  testator’s  desires.  The  document  conse- 
quently should  not  be  admitted  to  probate.  Tyrrell  v.  Painton  et  al., 
[1894]  P.  151  at  159;  Harmes  et  al.  v.  Hinkson  (1946),  62  T.L.R.  445, 
applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Treleaven 
J.,  [1946]  O.W.N.  749,  refusing  to  admit  to  probate  a document 
propounded  by  the  plaintiff  as  the  last  will  and  testament  of 
Joseph  Benjamin  Carron,  deceased. 

25th  and  26th  November  1946.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Henderson  and  Hogg  JJ.A. 

R.  S.  Rodd,  K.C.y  for  the  plaintiff,  appellant:  The  evidence 

of  the  witnesses  to  the  will  is  that  although  the  deceased  was 
not  strong,  he  was  not  ill  at  the  time  of  the  execution  of  the 
will,  and  that  he  was  quite  rational  at  all  times  up  to  his  death. 
There  is  also  evidence  that  he  felt  more  friendship  towards  the 
plaintiff  than  towards  the  defendants,  and  that  the  alleged  will 
does  follow  his  affections.  The  plaintiff’s  evidence  as  to  the 
deceased’s  mental  condition  is  corroborated  by  that  of  several 
independent  witnesses.  [Robertson  C.J.O. : The  question  is 

whether  the  person  propounding  this  document  has  satisfied  the 
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Court  that  it  is  the  last  will  of  a free  and  capable  testator.] 
On  that  point,  I submit  that  sufficient  evidence  has  been  pro- 
duced: Harmes  et  al,  v.  Hinkson,  62  T.L.R.  445,  [1946]  3 D.L.R. 
497,  [1946]  2 W.W.R.  433.  There  are  no  such  suspicious  cir- 
cumstances in  this  case  as  were  disclosed  there. 

The  deceased’s  delusions  were  not  of  a type  which  would 
prevent  the  making  of  a valid  will;  they  had  nothing  to  do 
either  with  his  property  or  with  his  relatives.  All  the  cases 
deal  with  delusions  connected  in  some  way  with  the  making  of 
the  will:  see  Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549;  Re 
Price;  Spence  v.  Price ^ [1946]  O.W.N.  80,  [1946]  2 D.L.R.  592. 

The  deceased  carried  on  his  own  business  up  to  the  time 
of  his  death,  and  his  mind  therefore  could  not  have  been  affected. 

J.  A,  Kennedy y for  the  defendants,  respondents:  It  is  clear 

from  Mrs.  Lynch’s  evidence  that  the  deceased  suffered  from 
delusions,  probably  delirium  tremens,  as  late  as  21st  April  1945, 
and  the  only  evidence  as  to  his  condition  at  the  time  of  the 
making  of  the  will  comes  from  the  plaintiff,  and  this  evidence 
the  trial  judge  disbelieved. 

The  internal  evidence  of  the  will  itself  is  against  the  plaintiff. 
The  deceased  called  himself  either  Joseph  Benjamin  Carron  or 
Ben  Carron,  but  never  Joseph  Ben  Carron,  as  the  name  appears 
in  the  alleged  will.  One  of  his  sisters,  whose  correct  name  is 
Mrs.  Garden,  is  described  in  the  document  as  Mrs.  Gordon;  her 
name  was  well  known  to  the  deceased.  Further,  the  deceased 
knew  the  residence  of  his  sister  Mrs.  Bates,  but  it  is  omitted. 
The  document  itself  raises  great  doubts  as  to  whether  it  is  in 
fact  the  last  will  of  a free  and  capable  testator. 

There  is  also  evidence,  believed  by  the  trial  judge,  that  the 
plaintiff  pursued  the  deceased,  and  that,  shortly  before  he  went 
to  live  at  her  house,  he  had  no  wish  to  see  her. 

Harmes  et  al.  v.  Hinkson,  supra,  is  merely  a decision  on  a 
question  of  fact,  viz.,  that  the  suspicion  raised  by  the  gift  to  a 
solicitor  had  been  removed  on  the  evidence  in  the  case. 

R.  S.  Rodd,  K.C.,  in  reply:  The  document  having  been  pro- 
duced from  the  custody  of  the  plaintiff,  in  whose  house  the  de- 
ceased resided  immediately  before  his  death,  the  onus  is  on  the 
defendants  to  show  that  it  was  not  prepared  under  his  direction. 
The  internal  evidence  certainly  does  not  prove  this  point. 


Cur.  adv.  vult. 
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3rd  January  1947.  Robertson  C.J.O.: — This  matter  is  a 
contentious  proceeding  that  arose  in  the  Surrogate  Court  of  the 
County  of  Essex,  and,  by  order  under  s.  28  of  The  Surrogate 
Courts  Act,  R.S.O.  1937,  c.  106,  was  removed  into  the  Supreme 
Court  of  Ontario,  where  pleadings  were  delivered.  The  question 
at  issue  was  whether  a certain  document  propounded  by  the 
appellant  as  the  last  will  and  testament  of  one  Joseph  Benjamin 
Carron  should  be  admitted  to  probate. 

The  issue  was  tried  before  Treleaven  J.  at  Windsor,  without 
a jury,  on  the  25th,  29th  and  30th  days  of  January  1946.  Judg- 
ment was  delivered  on  the  24th  July  1946,  declaring  that  the 
alleged  will  propounded  by  the  plaintiff  was  not  the  true  last 
will  and  testament  of  the  deceased.  The  proceedings  have  not 
been  carried  on  throughout  with  strict  regard  to  the  require- 
ments of  the  practice  in  such  matters,  but  no  point  has  been 
made  of  any  irregularities  that  may  have  existed,  and  it  is  un- 
necessary to  discuss  them  here.  The  burden  of  establishing 
that  the  document  propounded  was  the  true  last  will  and  testa- 
ment of  the  deceased  was  on  the  plaintiff.  How  heavy  that 
burden  was,  and  whether  it  was  met,  can  be  best  discussed  after 
a review  of  the  evidence. 

The  deceased  Carron  died  at  Windsor  on  the  13th  May  1946, 
aged  39  years.  He  left  an  estate  of  about  $9,000,  the  larger 
part  of  which  consisted  of  cash  kept  by  him  in  a deposit-box  in 
a bank.  He  was  not  married,  and  his  next-of-kin  are  three 
married  sisters,  who  are  the  respondents.  By  the  alleged  will 
he  left  to  each  of  them  $5.  Except  for  this,  he  left  everything 
to  the  appellant,  and  she  was  named  sole  executrix. 

The  alleged  will  bears  date  the  25th  April  1945.  It  is  on  a 
printed  form,  in  which  certain  particulars,  including  the  date, 
have  been  filled  in  on  a typewriting  machine.  Not  all  the  blanks 
in  the  form  are  filled  in  that  one  expects  to  see  filled  in,  and 
as  there  is  no  evidence  as  to  when,  or  by  whom,  the  document 
was  prepared,  there  is  reason  for  supposing  that  it  was  not 
prepared  by  one  who  had  experience  in  the  drawing  of  wills. 
While  the  will  bears  date  the  25th  April  1945,  no  witness  could 
say  that  it  was  signed  on  that  day.  The  witnesses  to  the  execu- 
tion of  the  document  are  the  son  and  daughter  of  the  appellant, 
and  they  and  the  appellant  are  the  only  persons  who,  so  far  as 
any  evidence  discloses,  had  any  knowledge  of  the  existence  of 
the  alleged  will,  before  it  was  produced  by  the  appellant  after 
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the  death  of  Carron.  There  is  no  evidence  that  the  deceased 
Carron  ever  made  any  other  will,  but  there  is  evidence  of 
statements  by  him  that,  on  his  death,  his  sisters  would  have 
whatever  he  had. 

The  respondents,  by  their  pleading,  after  a general  denial  of 
all  the  allegations  in  the  statement  of  claim,  except  statements 
in  regard  to  the  respective  places  of  residence  of  the  parties  to 
the  proceeding,  say  that  the  alleged  will  was  not  signed  by  the 
deceased,  and  is  not  his  last  will  and  testament,  and  in  any 
event,  that  it  was  procured  by  undue  influence,  duress  and  fraud. 
They  further  allege  lack  of  testamentary  capacity,  and  that  the 
appellant  procured  the  making  of  the  alleged  will  after  having 
enticed  the  deceased  to  her  home  out  of  the  care  of  one  of  the 
respondents,  and  that  thereafter,  by  the  use  of  undue  influence 
and  fraud,  she  enticed  the  deceased  to  make  a will  contrary  to 
his  natural  inclinations,  and  contrary  to  the  disposition  that  he 
would  have  made  had  he  been  of  a disposing  mind  “which  latter 
was  missing  by  reason  of  the  administration  to  him  by  the  plain- 
tiff of  alcohol  and  other  sedatives  or  narcotics”. 

The  learned  trial  judge  was  of  the  opinion  that  the  deceased 
Carron  signed  the  document  propounded,  but  he  found  that  the 
appellant  had  failed  to  discharge  the  onus  that  was  upon  her  to 
prove  testamentary  capacity.  He  said  further  that  the  docu- 
ment was  prepared  and  executed  under  circumstances  which  gave 
rise  to  the  gravest  suspicions,  and  that  while  it  was  not  necessary, 
in  the  view  that  he  had  taken,  to  determine  the  question  of 
undue  influence  and  fraud,  he  believed  the  evidence  justified  the 
conclusion  that  the  appellant  did  so  pursue  Carron  and  exercise 
control  over  him — very  largely  through  providing  him  with 
liquor — that  she  was  able  to,  and  did,  persuade  him  to  execute 
the  will  in  her  favour.  A review  of  the  evidence  is  necessary, 
the  appellant  contending  that  it  does  not  support  the  adverse 
opinions  of  the  trial  judge. 

There  is  no  room  for  doubt  upon  the  evidence  that  Carron 
was  a hopeless  alcoholic  for  a long  time  before  his  death.  A 
post-mortem  examination  ordered  by  the  coroner  after  his  some- 
what sudden  death  disclosed  as  the  causes  of  death  “bronchial 
pneumonia,  chronic  nephritis  and  alcoholic  cirrhosis”.  There  is 
equally  no  room  for  doubt  that  the  appellant  was,  for  many 
years,  engaged  in  the  illegal  sale  of  intoxicating  liquor  at  her 
home  in  Windsor,  and  that  Carron  spent  a good  deal  of  time 
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there,  and  was  a valued  customer.  She  says  he  would  sit  there 
and  have  eight  or  ten  drinks  in  a day,  and  when  asked  whether 
he  had  single  or  double  drinks,  she  said  that  “if  he  wasn’t  so 
well  he  would  have  a double  drink”.  She  says  further  that  Carron 
always  paid  her  for  his  drinks  and  paid  liberally.  Often  he 
bought  drinks  for  everyone  who  was  there.  He  would  buy  $7 
or  $8  worth  of  drinks,  and  would  give  her  $10  in  payment. 

The  appellant  has  been  convicted  a number  of  times  for 
breaches  of  the  liquor  laws:  in  June  1925  she  was  convicted  of 
keeping  liquor  for  sale  and  was  sentenced  to  one  month  in  gaol 
and  fined  $525;  in  February  1926  she  was  convicted  of  illegally 
having  liquor  and  was  fined  $222;  in  August  1934  she  was  con- 
victed of  permitting  drunkenness  upon  her  premises  and  was 
fined  $42.50.  On  22nd  May  1945 — only  ten  days  after  Carron 
was  removed  from  her  place  in  an  ambulance — she  was  con- 
victed of  having  liquor  not  acquired  on  her  permit,  and  was 
fined  $200  and  costs,  and  her  place  was  declared  a public  place 
— presumably  under  s.  43(2)  of  The  Liquor  Control  Act,  R.S.O. 
1937,  c.  294. 

Carron,  as  a youth,  had  his  home  in  Windsor,  and  for  a time 
he  had  paid  his  addresses  to  appellant’s  daughter,  now  Mrs. 
Madelyne  Palmer,  one  of  the  witnesses  to  the  alleged  will.  She 
rejected  him  and  in  1930  married  her  present  husband.  Palmer,, 
by  whom  she  has  had  two  children.  Carron  left  Windsor  before 
this  marriage  and  was  absent  until  1939.  On  his  return  to 
Windsor  the  appellant  and  her  daughter  looked  him  up  at  the 
hotel  where  he  was  living.  In  respect  of  this  period  the  follow- 
ing appears  in  appellant’s  evidence : 

“Q.  He  bought  drinks  at  your  house  frequently?  A.  Not 
at  that  time.  He  had  nothing  to  buy  with. 

“Q.  When  he  had  something  [to]  buy  them  with,  he  bought 
them?  A.  Yes,  this  is  not  a charitable  institution.” 

Carron  became  engaged  in  business  in  Windsor  with  one 
Kolko,  first  as  an  employee,  and  then  in  1943  as  a partner.  The 
business  was  known  as  “Paramount  Recreation  Billiard  Room”. 
In  time  Carron’s  habits  and  disposition  became  so  affected  by 
excessive  drinking  that  he  ceased  to  attend  regularly  at  his  place 
of  business,  and  was  of  little  service  to  his  partner.  Kolko,  who 
gave  evidence  at  the  trial,  says  that  in  the  last  couple  of  years 
Carron  would  hardly  work  at  all.  He  would  come  down  and 
then  would  leave  of  his  own  accord  and  he  would  never  see  him 
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for  months.  In  the  six  months  previous  to  Carron’s  death,  Kolko 
says,  he  always  found  him  at  Mrs.  Lucier’s. 

Carron  had  for  some  years  rented,  and  still  rented  down  to 
the  time  of  his  death,  a room  in  a rooming-house  kept  by  Mrs. 
Mariotti,  who  also  gave  evidence  at  the  trial.  At  first  he  occu- 
pied his  room  regularly,  but  later  his  absences  became  frequent. 
The  appellant  came  occasionally  and  asked  for  him.  According 
to  Mrs.  Mariotti,  “she  came  there  a lot  of  times  when  he  was 
in  and  he  said,  ‘Don’t  let  anybody  bother  me  when  I am  in  my 
bed.’  ” The  last  occasion  on  which  his  landlady  saw  him  there 
was  on  21st  April  1945.  In  the  afternoon  of  that  day  the 
appellant  came  to  the  door  and  asked  for  Carron.  Mrs.  Mariotti 
says  that  when  she  informed  Carron  he  said  he  did  not  want  to 
be  bothered.  She  thereupon  told  Mrs.  Lucier  that  Carron  was 
not  in  his  room. 

Carron’s  parents  are  dead,  and  Iiis  three  sisters  are  all  mar- 
ried. Apparently  none  of  them  was  living  in  Windsor,  where 
they  had  grown  up,  at  the  time  of  his  return  there  in  1939. 
His  sister  Ursula,  now  Mrs.  Lynch,  was  then  unmarried  and  was 
employed  at  Tilbury,  not  far  from  Windsor.  She  frequently 
came  to  Windsor  at  week-ends  and  saw  her  brother.  In  1940 
she  moved  back  to  Windsor.  Later  she  married,  but  has  con- 
tinued to  live  and  to  work  in  Windsor.  An  elder  sister,  Mrs. 
Garden,  lives  in  Toronto.  The  youngest  of  the  family,  Mrs. 
Christine  Bates,  lives  with  her  husband  at  Medford,  Oregon. 
It  is,  I think,  fair  to  say  that  relations  among  the  three  sisters 
and  between  them  and  their  brother  were  those  of  normal 
friendliness  and  affection.  During  his  long  absence  from  Windsor 
prior  to  1939  he  kept  in  touch  with  his  sisters,  and  at  times 
visited  them.  On  his  return  to  Windsor  he  would  spend  con- 
siderable time  with  Mrs.  Garden  and  Mrs.  Bates  on  their  occa- 
sional visits  to  Windsor.  He  was  a frequent  visitor  at  the  home 
of  Mrs.  Lynch  in  Windsor;  sometimes  he  remained  over-night 
and  she  had  a bedroom  fixed  for  him.  For  a time  she  had  from 
him  authority  to  have  access  to  his  deposit-box  at  the  bank. 
He  told  her  that  the  doctor  had  said  that  he  had  a duodenal 
ulcer,  and  he  was  never  feeling  very  well.  He  said,  “If  any- 
thing happens  to  me,  you  go  to  the  bank  and  get  the  money  and 
take  care  of  things”,  and  he  took  Mrs.  Lynch  to  the  bank  with 
him.  In  September  1944  Carron  altered  his  arreingements  with 
the  bank,  and  the  authority  to  permit  Mrs.  Lynch  to  have  access 
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to  the  box  was  withheld.  There  is  no  evidence  whatever  that 
she  had  ever  sought  to  exercise  her  privilege  to  open  the  box. 
Mrs.  Lynch  says  that  he  told  her  of  the  chainge,  and  gave  as  the 
reason  that  he  thought  she  would  be  too  slow.  He  said:  “Some- 
thing will  happen  and  I will  die  and  you  will  be  too  slow.”  With 
his  estate  principally  in  cash  locked  up  in  his  deposit-box,  it 
would  seem  that  Carron  probably  had  had  a desire  to  avoid  the 
collection  of  succession  duty  on  that  part  of  his  estate. 

The  appellant  has  sought  in  her  evidence'  to  question  the 
existence,  or  the  continuance,  of  confidence  and  friendship  be- 
tween Carron  and  his  sisters,  more  particularly  Mrs.  Lynch.  The 
learned  trial  judge  has  not  attached  weight  to  appellant’s  evi- 
dence in  that  regard,  and  her  motive  in  giving  it  is  so  obvious, 
and  her  conduct  throughout  towards  Carron’s  sisters  has  been 
such,  that  I am  strongly  disinclined  to  give  credit  to  any  of  her 
statements  in  regard  to  them.  In  the  matter  of  the  deposit-box, 
she  says  that  in  October  1944  Carron  gave  her  a duplicate  key 
to  his  deposit-box.  It  is  quite  plain  that  he  gave  no  such  instruc- 
tions to  the  bank  as  would  have  allowed  her  access  to  the  deposit- 
box,  and  there  was  no  will  then  in  existence  that  would  have 
given  her  any  right  or  interest  in  its  contents.  The  appellant 
lost  no  time,  on  Carron’s  death,  in  getting  to  his  room  at  Mrs. 
Mariotti’s,  and  in  taking  away  all  his  belongings,  including  all 
his  papers.  There  is  no  evidence  but  hers  that  she  had  had  the 
key  to  the  deposit-box  in  his  lifetime,  and  it  may  well  have  been 
with  his  other  things  that  appellant  took  from  Mrs.  Mariotti’s. 

In  January  1945  Carron  spent  a week  at  Mrs.  Lynch’s.  He 
came  self-invited  and  was  hospitably  received  and  told  to  stay 
as  long  as  he  wanted.  He  spent  most  of  the  time  in  bed  and  ate 
but  little.  Afterwards  he  spoke  to  his  landlady  of  his  sister’s 
kindness  and  attention  to  him  on  this  visit.  Mrs.  Lynch  thought 
his  condition  was  just  from  drinking,  and  that  he  was  having 
a rest.  During  this  visit  Mrs.  Palmer  came  to  see  Carron  on 
his  birthday,  and  brought  him  a bottle  of  whiskey. 

There  is  not  much,  if  any,  evidence  as  to  Carron’s  condition 
or  his  actions  between  January  and  the  latter  part  of  March  or 
early  in  April,  when  he  again  came  to  Mrs.  Lynch’s  and  remained 
for  some  three  weeks.  He  ate  little  and  slept  but  little.  He  was 
nervous  about  being  left  alone.  He  would  not  occupy  the  bed- 
room he  had  formerly  used,  but  asked  to  be  allowed  to  use  the 
studio  couch  in  the  living-room.  He  said  often  that  he  wished 
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he  wasn't  in  Windsor  so  he  would  not  drink  so  much.  After 
Carron  had  been  for  a couple  of  weeks  at  the  Lynch  home,  the 
appellant  and  her  daughter  came  to  see  him.  They  came  while 
Mrs.  Lynch  was  away  at  her  work,  and  Mr.  Lynch  also  hap- 
pened to  be  out  at  the  time.  Lynch  says  that  Carron  was  very 
excited  after  the  visitors  had  left,  using  strong  words  in  regard 
to  the  appellant  and  exclaiming  “Why  don’t  they  leave  me 
alone.”  He  told  Mrs.  Lynch  of  this  incident  and  said  to  her  that 
they  only  came  to  bother  him.  Both  Mr.  and  Mrs.  Lynch  say 
that  Carron’s  condition  became  much  worse  after  this  visit.  He 
had  periods  of  excitement.  He  saw  faces  in  the  pictures  on  the 
wall,  and  imagined  there  was  someone  in  the  house,  or  that 
someone  was  trying  to  get  in  the  windows.  Mrs.  Lynch  says 
that  she  had  never  seen  such  fear  on  anyone’s  face. 

This  incident  was  soon  followed  by  a call  from  Russell  Lucier, 
the  appellant’s  son,  who  came  to  the  door  and  spoke  to  Carron. 
There  is  no  evidence  of  what  was  said.  Lucier,  while  not  deny- 
ing the  occasion,  professed  to  have  no  memory  of  it.  In  any 
event,  next  morning  Carron  was  up  and  ready  to  go  out  when 
Mrs.  Lynch  went  to  work.  He  said  he  had  some  things  to  look 
after  down  town,  and  promised  her  that  he  would  be  back  at 
5 o’clock.  He  never  came  back. 

That  night  Mrs.  Lynch  says  she  looked  for  him  every  place 
in  town,  and  finally  she  went,  with  her  husband,  to  Mrs.  Lucier’s 
and  found  him  there  in  bed,  with  a bottle  of  whiskey  on  the 
table.  He  was  asleep,  and  when,  after  a long  wait,  he  awakened, 
he  was  under  the  infiuence  of  liquor  and  in  a temper,  complain- 
ing that  Mrs.  Lynch  had  awakened  him.  This  is  the  last  she 
saw  of  him  alive.  She  tried  to  get  him  by  telephone  on  several 
occasions,  but  was  not  allowed  to  speak  to  him. 

The  exact  date  when  Carron  left  Mrs.  Lynch’s  is  not  given 
in  evidence,  but  it  was  some  time  in  April.  He  died  on  13th  May. 
In  the  meantime  he  was  mainly  at  Mrs.  Lucier’s,  and  the  evi- 
dence as  to  his  condition  from  time  to  time  comes  principally 
from  the  appellant  and  her  son  and  daughter.  There  is  the 
evidence  of  Mrs.  Mariotti,  which  I have  already  referred  to, 
that  he  had  been  in  his  rented  room  on  21st  April,  and  that  Mrs. 
Lucier  came  there  asking  for  him.  On  25th  April  he  went  down 
town  to  see  Mr.  Ramm,  the  accountant  who  looked  after  his 
income  tax  returns,  and  who  had  sent  for  him.  Mr.  Ramm  says 
that,  on  that  occasion,  Carron  was  not  drunk,  but  he  had  been 
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drinking,  and  while  in  the  office  pulled  a bottle  of  liquor  out  of 
his  pocket  and  offered  him  a drink  and  took  one  himself.  Mr. 
Ramm  says  that  on  that  occasion  Carron  knew  what  he  was 
doing:  he  knew  that  he  was  paying  his  income  tax.  This  appears 
to  have  been  the  last  time  Carron  went  down  town.  Mrs.  Lucier 
places  the  time  of  his  last  trip  down  town  at  three  weeks  before 
his  death. 

If  one  may  judge  from  the  appellant’s  evidence,  Carron’s 
ordinary  drink  during  this  period  was  egg-nogs,  which  she  her- 
self prepared.  Everyone  knows  that  there  are  different  kinds 
of  egg-nogs.  Mrs.  Lynch  says  that  her  brother  would  not  take 
hers.  Mrs.  Lucier  says  that  he  began  with  three  a day  when 
he  went  to  her  place  and  it  grew  to  twelve  a day.  Russell 
Lucier  says  that  at  the  time  the  will  was  signed  Carron  had  a 
quart  bottle  of  egg-nog,  that  Mrs.  Lucier  made  him,  on  a little 
table  in  his  room.  What  happened  to  Carron  in  a few  weeks  is 
sufficient  evidence  of  what  he  was  having  at  Mrs.  Lucier’s. 

There  is  no  evidence  whatever  as  to  the  preparation  of  a will, 
except  the  document  itself.  There  is  no  evidence  that  Carron 
considered  the  condition  of  his  health  to  be  serious.  He  had 
had  the  services  of  more  than  one  solicitor  in  his  business  trans- 
actions, but  there  is  no  evidence  that  any  solicitor  was  con- 
cerned in  the  drawing  of- a will  for  him.  I have  already  referred 
to  certain  blanks  in  the  document  propounded,  that  a solicitor 
would  not  likely  have  left  unfilled.  There  are  one  or  two  other 
matters  in  the  document  that  call  for  comment.  The  name  of 
the  eldest  sister,  Mrs.  Mary  Garden,  appears  as  Mrs.  Mary  Gor- 
don. That  is  an  error  that  Carron  would  not  make  and  would 
almost  certainly  detect  if  he  were  in  anything  like  normal  con- 
dition. Then,  while  the  city  of  residence  of  each  of  the  two 
elder  sisters  is  given  after  their  names,  the  youngest  sister 
appears  as  “Mrs.  Christine  Bates,  Oregon,  U.S.A.”  Carron  knew 
that  her  place  of  residence  was  Medford,  Oregon.  The  appellant 
knew  the  Christian  names  of  the  three  sisters,  having  known 
the  family  for  many  years,  but  she  may  not  have  known  the 
place  of  residence  of  Mrs.  Bates,  nor  the  married  name  of  the 
eldest  sister.  The  daughter,  Mrs.  Palmer,  admits  that  she  did 
not  know  the  place  of  residence  of  Mrs.  Bates,  and  she  also  in 
evidence  referred  to  the  eldest  sister  as  Mrs.  Gordon,  and  not 
as  Mrs.  Garden.  These  matters  are  of  some  significance  as  indi- 
cations that  Carron  himself  did  not  prepare  the  will,  or  have  it 
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prepared  for  him.  Another  circumstance  not  to  be  overlooked 
is  that  while  much  was  endeavoured  to  be  made  of  Carron’s 
attachment  to  appellant’s  daughter,  it  is  not  the  daughter  who 
is  made  the  object  of  his  bounty,  but  her  mother. 

According  to  the  appellant,  Carron  became  alarmingly  ill  at 
about  8 o’clock  on  the  morning  of  12  th  May.  A doctor  was  called 
at  about  11  a.m.,  and  Carron  was  at  once,  on  the  doctor’s  orders, 
taken  to  the  hospital,  where  he  died  in  the  early  hours  of  the 
next  day.  One  may  well  doubt  whether  the  serious  condition 
in  which  Carron  was  found  by  the  doctor  on  his  arrival  was  a 
sudden  development  from  his  normal  condition.  The  day  before, 
the  appellant  had  called  another  doctor,  a Dr.  Robert,  said  to 
be  a cousin  of  Carron’s,  but  he  did  not  come.  Neither  he  nor 
Dr.  Jacques,  who  came  the  next  day,  was  Carron’s  regular 
physician.  Dr.  Jacques  had  not  known  him. 

Carron  was  in  a convulsion  when  Dr.  Jacques  arrived,  and, 
according  to  the  evidence  of  the  doctor  and  of  the  nurses  in 
attendance,  he  was  in  that  condition,  or  delirious,  until  his 
death.  It  is  impossible,  in  view  of  this  evidence,  to  give  credit 
to  appellant’s  evidence  of  statements  by  Carron  affirming  his 
continued  devotion  to  appellant’s  daughter  and  his  indebtedness 
to  the  appellant  herself.  None  of  the  persons  attending  on  the 
case  seems  to  have  heard  any  of  these  things,  or  to  consider 
that  he  was  in  a condition  to  say  them. 

Mrs.  Lynch  was  utterly  ignored  at  the  time  of  her  brother’s 
critical  illness  and  death.  She  was  told  nothing  of  it  until  many 
hours  after  he  was  dead,  and  his  body  had  been  placed  in  an 
undertaker’s  hands  for  burial  and  Mrs.  Lucier  had  visited  his 
room  and  taken  away  the  contents,  including  all  his  papers. 

In  Tyrrell  v.  Painton  et  al.,  [1894]  P.  151  at  159,  Davey  L.J. 
(afterwards  Lord  Davey)  said:  “ . . . the  principle  is,  that 

wherever  a will  is  prepared  under  circumstances  which  raise  a 
well-grounded  suspicion  that  it  does  not  express  the  mind  of  the 
testator,  the  Court  ought  not  to  pronounce  in  favour  of  it  unless 
that  suspicion  is  removed.” 

In  my  opinion  the  evidence  in  the  present  case  does  raise 
such  a well-grounded  suspicion.  The  deceased  Carron  had  three 
sisters,  for  whom  he  had  a brotherly  affection  and  to  whom  he 
had  been  kind.  He  had  accepted  kindnesses  from  them  in  re- 
turn, especially  from  Mrs.  Lynch,  whose  opportunity  was  greater. 
I do  not  think  his  conduct  on  occasions  when  he  was  under  the 
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influence  of  liquor  is  to  be  regarded  as  indicating  a diminishing 
of  his  kindly  feelings  and  good  intentions  towards  them.  They 
were  the  natural  objects  of  his  bounty,  and  I find  nothing  in 
the  evidence  that  supports  the  view  that,  in  his  sober  senses,  he 
entertained  any  other  intention  than  to  leave  his  estate  to  them. 
The  evidence  discloses  nothing  on  their  part  that  would  afford 
him  any  ground  for  changing  his  kind  intentions  towards  them. 
The  evidence  is  quite  to  the  contrary.  Mrs.  Lynch,  in  particular, 
had  displayed  towards  him  ample  and  continued  kindness,  of 
which  he  expressed  his  appreciation,  both  in  words  and  by  re- 
turning to  be  cared  for  in  her  home. 

As  to  the  appellant,  she  was,  and  she  intended  to  be,  his  evil 
genius.  Knowing  his  weakness  for  alcohol,  she  developed  it, 
and  for  no  purpose  but  to  get  money  from  him.  Her  conduct 
in  continually  hunting  him  up  whenever  he  showed  any  dis- 
position to  avoid  her,  and  to  put  a check  upon  his  drinking  habits 
that  he  knew  meant  his  ruin,  has  an  especially  loathsome  aspect. 
She  seems  to  have  marked  him  as  her  victim,  and  to  have  pur- 
sued him  relentlessly  to  the  finish.  The  strength  of  her  grip 
upon  him,  and  her  determination  to  keep  him  in  her  power  until 
the  end,  are  displayed  in  the  last  two  or  three  weeks  of  his  life. 
That  he  should  regard  her  care  of  him  as  akin  to  that  of  a 
mother  for  her  son,  rather  than  that  of  a harpy  for  its  victim, 
if  in  truth  he  ever  did  hold  such  an  opinion,  would  be  in  itself 
strong  evidence  of  a disordered  mind,  or  of  the  exercise  of  undue 
influence  by  her  upon  a deplorably  weak  mind. 

The  Court  is  asked  by  the  appellant  to  accept  the  evidence 
before  it  as  satisfactory  proof  that  Carron  knew  and  approved 
of  the  contents  of  the  document  she  has  propounded  as  his  last 
will.  This  the  Court  cannot  do  unless  the  evidence  is  such  that 
it  has  removed  all  the  suspicion  which  the  circumstances  appear- 
ing in  evidence  excite.  The  whole  of  the  circumstances  under 
which  Carron  spent  what  time  was  left  him  to  live  after  23rd 
April  1945,  arouse  the  gravest  suspicion.  It  is  within  that  period 
that  the  alleged  will  bears  date.  There  is  no  evidence  whatever 
as  to  what  occurred  within  appellant’s  home  in  that  period,  so 
far  as  Carron  is  concerned,  except  that  of  the  appellant  and  her 
son  and  daughter,  both  of  whom  played  their  part  with  her  in 
handling  Carron.  Why  did  Carron  want  to  make  a will  at  all  at 
this  time?  Nothing  is  disclosed  by  appellant,  or  her  witnesses, 
of  any  premonition  on  the  part  of  Carron  that  he  was  soon  to  die. 
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If  Carron  desired  to  make  his  will,  why  did  he  not  have  it  drawn 
by  a lawyer,  several  of  whom  he  knew?  Where  did  he  get  the 
printed  form,  and  who  did  the  typewriting  upon  it?  If  Carron’s 
condition  was  such  as  to  suggest  to  him  the  wisdom  of  arranging 
his  affairs,  why  was  not  a doctor  called?  There  is  no  evidence 
that  he  had  any  objection  to  seeing  a doctor,  and  in  fact  he  had, 
from  time  to  time,  seen  Dr.  Seymour.  The  will  was  signed  and 
safely  in  appellant’s  possession,  but  no  doctor  was  called  until 
Carron  was  unconscious  and  beyond  all  hope  of  recovery.  This 
all  occurred  without  communication  to  Carron’s  sister,  who 
repeatedly  telephoned,  desiring  to  speak  to  him. 

In  my  opinion  it  is  quite  out  of  the  question  to  find  that  the 
evidence  is  such  as  to  remove  all  suspicion,  and  to  satisfy  the 
conscience  of  the  Court  that  the  document  propounded  for  pro- 
bate is  the  true  last  will  and  testament  of  the  deceased  Carron. 

I would  dismiss  the  appeal,  with  costs. 

Henderson  J.A.  agrees  with  Robertson  C. J.O. 

Hogg  J.A.: — ^This  is  an  appeal  from  the  judgment  of  Tre- 
leaven  J.  in  an  issue  in  which  the  plaintiff,  Mrs.  Chloe  Lucier, 
claims  a declaration  that  the  will  purported  to  have  been  made 
on  the  25th  April  1945  by  Joseph  Ben  Carron,  deceased,  is  his 
true  last  will  and  testament.  The  plaintiff  is  the  sole  executrix 
of  the  aforesaid  will  and  the  beneficiary  of  all  of  the  estate  of 
the  deceased,  which  amounted  to  some  $9,000,  except  the  sum 
of  $5  given  to  each  of  Carron’s  three  sisters  who  are  the 
defendants  to  the  issue  and  the  respondents  in  this  appeal. 
The  respondents,  as  the  only  next-of-kin  of  the  deceased,  opposed 
the  claim  of  the  appellant  on  the  ground  that  the  will  in  question 
was  procured  by  undue  influence,  duress  and  fraud,  and  also  on 
the  ground  that  Carron  was  without  testamentary  capacity  at 
the  time  the  alleged  will  was  purported  to  have  been  made. 

The  learned  trial  judge  found  that  the  appellant  had  failed 
to  discharge  the  onus  which  rested  upon  her  of  proving  testa- 
mentary capacity  in  the  deceased,  and  although  he  was  of  the 
opinion  that  it  was  not  necessary  to  determine  the  issues  raised, 
of  undue  influence  and  fraud,  he  was  of  the  belief  that  the  acts 
of  the  appellant  with  respect  to  the  execution  of  the  will  con- 
stituted a fraud  upon  the  respondents. 

Carron  died  on  the  13th  May  1945,  at  the  age  of  39  years. 
The  evidence  establishes  that  for  some  years  prior  to  his  death 
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he  indulged  in  the  excessive  consumption  of  spirituous  liquors, 
and  his  death  was  caused,  or  was  at  least  hastened,  by  reason 
of  this  circumstance.  Carron  was  a bachelor,  who  lived  in  the 
city  of  Windsor,  and  on  occasions  he  visited  at  the  home  of  his 
sister,  Mrs.  Ursula  Lynch,  who  also  resided  in  that  city.  He 
was  a friend  of  many  years’  standing  of  the  appellant  and  her 
daughter,  Mrs.  Madelyne  Palmer,  although  not  related  to  them. 
In  January  1945  he  spent  some  time  at  Mrs.  Lynch’s  home,  and 
again  in  April  of  the  same  year.  During  this  latter  visit,  Carron 
exhibited  symptoms  of  delusion,  caused,  apparently,  by  an  attack 
of  delirium  tremens.  He  afterwards  left  his  sister’s  house  and 
went  to  the  home  of  the  appellant,  where  he  remained  until  he 
became  violently  iU,  when  he  was  taken  to  the  hospital  Hotel 
Dieu  of  St.  Joseph,  and  died  within  a short  time  of  his  admit- 
tance to  that  institution. 

The  fact  of  Carron’s  last  illness  and  death  was  not  communi- 
cated by  the  appellant  to  Mrs.  Lynch  or  to  her  husband,  nor  to 
Daniel  Kolko,  a business  partner  of  the  deceased,  until  some  time 
after  he  died.  The  appellant  informed  one  of  the  hospital  nurses 
that  Carron  did  not  have  any  relatives  who  could,  or  should, 
be  notified  of  his  condition.  The  register  of  patients  at  the 
hospital  shows  the  name  of  the  appellant  entered  under  the 
heading  of  '‘relatives”. 

According  to  the  testimony  given  by  Mrs.  Lynch,  she  located 
Carron  at  the  appellant’s  home  after  he  had  left  her  house  in 
April.  She  saw  him  there  on  her  first  visit  to  the  appellant’s 
residence,  but  was  not  permitted  to  speak  to  him  again,  although 
she  called  upon  several  occasions. 

The  appellant  testified  that  Carron  lived  at  her  home  for  most 
of  the  time  during  the  last  six  months  of  his  life.  Knowing 
that  Carron’s  health  was  not  good,  that  he  complained  of  an 
ailment  of  the  stomach  and  would  not  take  food  for  three  or 
four  days  at  a time,  she  nevertheless,  according  to  her  own 
evidence,  supplied  him  during  this  period  with  very  considerable 
quantities  of  liquor.  Part  of  her  evidence  reads : 

“Q.  Is  it  fair  to  say  that  during  the  last  six  months  of  his 
life  he  was  around  your  place  most  of  the  time?  A.  Yes. 


“Q.  What  was  he  doing?  A.  Sitting  around  talking. 

“Q.  Drinking?  A.  Not  very  much  drinking. 

“Q.  How  much  in  a day?  A.  I don’t  know.  He  would  sit 
there  and  have  eight  or  ten  drinks  in  a day. 
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“Q.  Single  drinks  or  double  drinks?  A.  If  he  wasn't  so 
well  he  would  have  a double  drink. 


“Q.  You  say  that  eight  or  ten  drinks  would  be  the  limit 
in  a day?  A.  About  that. 

“Q.  About  eight  or  ten  ounces  of  liquor?  A.  Yes. 

“Q.  Is  it  true  that  he  was  in  the  habit  of  buying  drinks  for 
everybody  in  the  place?  A.  That’s  right.” 

The  will  was  signed  by  Carron  in  his  room  at  the  appellant’s 
house,  within  less  than  three  weeks  of  his  death,  the  plaintiff’s 
daughter  Mrs.  Palmer  and  Russell  Lucier,  the  plaintiff’s  son, 
being  the  witnesses.  There  is  no  evidence  showing  by  whom,  or 
when,  the  will  was  prepared,  or  where  the  printed  form  upon 
which  it  was  drawn  was  obtained. 

In  Harmes  et  ol.  v.  Hinkson^  62  T.L.R.  445,  [1946]  3 D.L.R. 
497,  [1946]  2 W.W.R.  433,  in  the  Judicial  Committee*  of  the 
Privy  Council,  in  an  appeal  where  the  validity  of  a will  was  in 
question.  Lord  du  Parcq,  who  delivered  the  judgment  of  their 
Lordships,  referred,  at  p.  447  (W.W.R.) , to  two  rules  of  law  in 
respect  of  the  question  of  the  validity  of  a will  which  Parke  B. 
stated  did  not  admit  of  any  doubt,  when  he  reaffirmed  them  in 
Barry  v.  Butlin  (1838),  2 Moo.  P.C.  480,  12  E.R.  1089.  The 
first  rule  is,  in  part,  as  follows : 

. the  first  that  the  onus  probandi  lies  in  every  case 
upon  the  party  propounding  a will;  and  he  must  satisfy  the 
conscience  of  the  Court  that  the  instrument  so  propounded  is 
the  last  will  of  a free  and  capable  testator.” 

A passage  from  the  judgment  of  Sir  John  Nicholl  in  Paske 
V.  Ollat  (1815),  2 Phillim.  323,  161  E.R.  1158,  was  also  quoted 
by  Lord  du  Parcq: 

'‘The  onus  of  proof  may  be  increased  by  circumstances,  such 
as  unbounded  confidence  in  the  drawer  of  the  will,  extreme 
debility  in  the  testator,  clandestinity,  and  other  circumstances 
which  may  increase  the  presumption  even  so  much  as  to  be 
conclusive  against  the  instrument.” 

And,  at  p.  448,  Lord  du  Parcq  said: 

“The  concluding  words  of  the  rule  as  it  was  stated  by  Parke 
B.  emphasize  the  necessity  of  the  complete  removal  of  doubt 
from  the  judicial  mind.  ‘The  conscience  of  the  Court’  must  be 
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satisfied.  Whether  or  not  the  evidence  is  such  as  to  satisfy  the 
conscience  of  the  tribunal  must  always  be,  in  the  end,  a question 
of  fact.” 

I have  reached  the  conclusion  upon  the  whole  of  the  evidence 
that  “the  conscience  of  the  Court”  is  not  satisfied,  because  of 
the  circumstances  which  were  present  surrounding  the  making 
of  the  will  in  question,  that  it  was,  in  the  words  of  Parke  B., 
“the  last  will  of  a free  and  capable  testator”,  and  I therefore 
think  that  the  judgment  of  the  learned  trial  judge  should  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  appellant:  Rodd,  Wigle,  Whiteside 
& Jasperson,  Windsor. 

Solicitor  for  the  defendants,  respondents:  J.  Al.  Kennedy, 
Windsor. 


[WELLS  J.] 

Re  Graham  and  Armstrong  et  aL 

Sale  of  Land — Jurisdiction  of  Supreme  Court  on  Motion  under  The 
Vendors  and  Purchasers  Act,  R.S.O.  1937,  c.  168,  s.  3 — Application 
for  Declaration  that  Purchaser  Entitled  to  Conveyance. 

There  is  no  jurisdiction,  under  s.  3 of  The  Vendors  and  Purchasers  Act, 
to  make  an  order  that  a purchaser  of  land  is  entitled  to  a convey- 
ance thereof  on  payment  of  the  balance  owing  under  the  agreement, 
where  the  dispute  between  the  parties  does  not  arise  out  of  a requisi- 
tion or  objection  to  title,  or  a claim  to  compensation.  To  make  such 
an  order  would  be  in  effect  to  decree  specific  performance  of  the 
agreement,  and  the  purchaser  must  seek  that  remedy  in  other  pro- 
ceedings. Re  Farmer  and  Reid  (1908),  12  O.W.R.  1076,  applied; 
other  authorities  referred  to.  The  words  “or  any  other  question 
arising  out  of  or  connected  with  the  contract,  except  a question 
affecting  the  existence  or  validity  of  the  contract”  in  s.  3 must  be 
restricted  to  questions  connected  primarily  with  a requisition  or 
objection  to  title,  or  a claim  for  compensation  arising  out  of  or  con- 
nected with  the  contract;  the  words  “any  other  question”  are  words 
of  general  application  covering  other  questions  of  the  same  kind  as 
those  already  enumerated  which  may  arise  in  respect  of  title  or  a 
claim  for  compensation. 

A MOTION  by  purchasers  of  land  for  an  order  under  s.  3 of 
The  Vendors  and  Purchasers  Act,  R.S.O.  1937,  c.  168. 

7th  August  1946.  The  motion  was  heard  by  Wells  J.  in 
Weekly  Court  at  Toronto. 

C.  D.  Stewart,  K.C.,  for  the  purchasers,  applicants. 

J.  F.  Woods,  for  the  vendor,  contra. 
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6th  January  1947.  Wells  J.: — This  is  an  application  on 
behalf  of  the  purchasers  for  a declaration  pursuant  to  the  pro- 
visions of  The  Vendors  and  Purchasers  Act,  R.S.O.  1937,  c.  168, 
s.  3,  that  the  purchasers  are  entitled  to  a conveyance  of  the 
lands  and  premises  purchased  by  them  from  the  vendor  under 
an  agreement  in  writing  made  on  the  28th  April  1945,  and  for 
a mandatory  order  requiring  the  vendor  to  execute  and  deliver 
a conveyance  capable  of  registration,  and  for  a declaration  that 
there  was  owing  on  the  2nd  July  1946,  under  the  said  agreement, 
the  sum  of  $5,993.33  in  full  for  interest  and  principal  as  of  that 
day,  and  for  a further  order  permitting  the  payment  of  the  said 
sum  into  court  without  prejudice  to  any  other  rights  of  the 
purchasers  and  the  vendor  Lenna  Graham. 

No  material  was  filed  on  this  application  on  behalf  of  the 
vendor,  but  she  was  represented  by  counsel  on  the  hearing  of 
the  same,  and  on  that  hearing  her  counsel  made  two  admis- 
sions, namely  that  the  balance  owing  under  the  said  agreement 
of  the  28th  April  1945  was  the  amount  set  forth  by  the  pur- 
chasers less  $10,  and  that  he  did  not  dispute  the  original  exist- 
ence of  the  contract. 

Counsel  for  the  vendor  also  admitted  tender  by  the  pur- 
chasers, and  that  his  client,  the  vendor,  had  refused  to  execute 
and  deliver  the  deed. 

Objection  was  taken  by  the  vendor’s  counsel  that  there  was 
no  jurisdiction  under  s.  3 of  The  Vendors  and  Purchasers  Act 
to  make  a declaration  as  asked  for  in  the  notice  of  motion,  and 
secondly,  that  if  there  was  such  jurisdiction  the  purchasers’ 
rights  had  been  merged  under  the  minutes  of  settlement  of  an 
action  brought  against  the  vendor  and  the  purchasers  by  one 
John  William  Dixon  and  Sadie  Dixon,  concerning  an  encroach- 
ment on  a right-of-way  by  the  buildings  on  the  premises  sold  to 
the  purchasers. 

The  minutes  of  settlement  of  this  action  were  filed  before 
me,  and  it  was  admitted  by  counsel  that  they  had  not  been 
carried  out  by  the  vendor  in  the  present  application,  Lenna 
Graham.  I have  not  the  pleadings  in  this  action  before  me, 
but  I am  unable  to  see  how  the  settlement  there  reached,  with 
two  outside  persons,  by  all  the  parties  to  the  application  before 
me  can  have  merged  any  of  their  rights  as  between  themselves. 
It  may  be  that  the  failure  to  carry  out  this  settlement  might  be 
a ground  on  which  the  purchasers  could  ask  for  compensation, 
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but  at  the  time  the  application  was  made  to  me  no  such  claim 
was  raised  by  them,  and  they  expressed  themselves  as  satisfied 
to  take  a conveyance  of  what  Lenna  Graham  could  convey  to 
them,  without  prejudice  to  any  further  rights  they  might  have 
against  her  in  respect  of  the  deficiency. 

What  the  purchasers  are  really  asking  from  me,  under  the 
guise  of  a declaration  under  The  Vendors  and  Purchasers  Act, 
is  the  equivalent  of  an  order  for  specific  performance  of  an 
agreement  under  which  they  have  admittedly  paid  some  $7,000 
of  a total  purchase  price  of  $12,000,  which  moneys  the  vendor 
has  received  and  is  apparently  still  keeping,  with  no  thought  of 
any  return  of  the  same. 

I think  the  first  question  I have  to  decide  is  whether  there  is 
jurisdiction,  under  s.  3 pf  The  Vendors  and  Purchasers  Act,  to 
make  the  order  asked.  If  such  an  order  is  made,  there  would 
seem  to  be  little  doubt  under  the  authorities  both  here  and  in 
England  that  any  further  order  which  may  be  necessary  to 
implement  the  order  made  may  be  given  the  applicants,  and 
the  power  of  the  Court  may  be  used  to  enforce  its  order.  As  is 
said  in  Williams  on  Vendor  and  Purchaser,  4th  ed.  1936,  vol.  2,  at 
pp.  1068-9: 

“It  has  been  decided  that  on  a Vendor  and  Purchaser  sum- 
mons the  Court  may  not  only  answer  any  question  properly 
submitted  to  it,  but  may  also  direct  such  things  to  be  done  as 
would  be  the  natural  consequence  of  the  Court’s  decision.  If, 
therefore,  a purchaser  of  land  takes  out  a summons  claiming 
that  his  requisitions  have  not  been  sufficiently  answered  and 
that  a good  title  has  not  been  shown,  and  the  Court  uphold  his 
contention  (so  that  he  would  be  entitled  to  rescind  the  con- 
tract, or  to  claim  damages  for  its  breach),  the  Court  has  juris- 
diction in  the  summons  to  make  an  order  rescinding  the  con- 
tract and  to  order  the  vendor  to  return  the  deposit  with  interest, 
and  to  pay  the  purchaser’s  costs  of  investigating  the  title.  And 
it  has  been  further  held  that,  if  a vendor  takes  out  a summons, 
claiming  that  he  has  shown  a good  title,  and  the  Court  decides 
that  he  has  not,  the  purchaser  may  in  the  same  proceeding 
obtain  an  order  for  the  rescission  of  the  contract,  repayment  of 
the  deposit  with  interest,  and  payment  of  his  costs  of  investigat- 
ing title.” 

It  was  also  decided  as  long  ago  as  1883  by  the  late  Mr.  Justice 
Ferguson,  in  the  case  of  Re  Craig  (1883),  10  P.R.  33,  that  an 
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order  could  be  made  directing  the  purchaser  to  carry  out  his 
contract  in  obedience  to  a former  order  within  two  weeks,  and 
that,  in  default,  the  vendor  to  be  at  liberty  to  resell.  The  pur- 
chaser was  directed  to  pay  the  costs  of  this  motion,  and  all  costs 
of  the  resale  and  any  deficiency.  This  order  resulted  from  an 
earlier  application  made  under  The  Vendors  and  Purchasers 
Act  in  the  spring  of  that  year.  That  was  an  order  made  dealing 
with  the  title  to  the  land  in  question,  and  containing  a clause 
directing  the  purchaser  to  carry  out  forthwith  his  contract  to 
purchase.  The  plaintiff  had  failed  to  carry  out  his  contract,  and 
the  second  application  resulted,  with  an  order  made  as  de- 
scribed. 

The  question  I have  to  determine  in  the  first  instance  is 
whether  in  a case  like  this,  where  over  half  the  purchase-money 
has  been  paid  to  the  vendor  and  received  by  her,  and  where  the 
contract  is  in  effect  admitted,  and  where  a tender  of  the  proper 
balance  of  purchase  money  is  admitted,  I am  entitled  to  make 
an  order  under  The  Vendors  and  Purchasers  Act,  or  whether 
there  is  no  jurisdiction  to  make  such  an  order,  with  the  result 
that  the  purchasers  are  left  to  their  remedy  in  an  action  for 
specific  performance. 

Section  3 of  The  Vendors  and  Purchasers  Act  states: 

“3.  A vendor  or  purchaser  of  real  or  leasehold  estate  or  his 
representative  may,  at  any  time  and  from  time  to  time,  apply 
in  a summary  way  to  the  Supreme  Court  or  a judge  thereof  in 
respect  of  any  requisition  or  objection  or  any  claim  for  com- 
pensation, or  any  other  question  arising  out  of  or  connected 
with  the  contract,  except  a question  affecting  the  existence  or 
validity  of  the  contract,  and  the  Court  or  judge  may  make  such 
order  upon  the  application  as  appears  just,  and  refer  any  ques- 
tion to  a master  or  other  officer  for  inquiry  and  report.” 

This  section,  which  is  substantially  in  the  same  form  as  s.  9 
of  the  Imperial  Vendors  and  Purchasers  Act,  passed  in  1874, 
was  designed  to  avoid  the  necessity  for  actions  for  specific  per- 
formance, in  respect  of  the  matters  set  out  in  the  section. 

It  was  argued  by  the  applicants  that  the  provision  of  the 
section  which  states  that  an  application  may  be  made  in  a sum- 
mary way  in  respect  of  any  other  question  arising  out  of  or  con- 
nected with  the  contract,  not  being  a question  affecting  the 
existence  or  validity  of  the  contract,  authorizes  me  to  make 
the  order  asked  for,  namely,  that  the  purchaser  is  now  entitled 
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to  a deed,  and  that  as  a result  of  this  an  order  may  issue  direct- 
ing the  purchaser  to  execute  and  deliver  such  a deed.  I have 
considered  the  matter  with  considerable  care  and  anxiety,  and 
I am  still  not  without  doubt.  There  have  been  decisions  of 
judges  in  England,  deciding  that  where  the  vendor  had  failed 
in  disclosing  the  existence  of  onerous  and  unusual  covenants  in 
leaseholds,  or  had  at  least  failed  to  afford  the  purchaser  an 
opportunity  of  inspecting  the  leases,  the  conditions  of  the  con- 
tract as  to  the  acceptance  of  title  did  not  affect  the  vendor’s 
general  duty  of  disclosure,  and  the  purchasers  were  entitled  to 
rescind  the  contract  and  to  have'  the  deposit  returned  with  in- 
terest. Two  such  cases  are  discussed  in  the  decisions  of  In  re 
White  and  Smith’s  Contract , [1896]  1 Ch.  637,  and  In  re  Hae- 
dicke  and  Lipski’s  Contract , [1901]  2 Ch.  666,  and  there  is  a 
long  list  of  decisions  in  the  article  on  the  sale  of  land  in  29 
Halsbury’s  Laws  of  England,  2nd  ed.  1938,  para.  504,  pp.  367 
et  seq.,  which  have  apparently  decided  whether  in  particular 
circumstances  a vendor  has  a rigfit  to  rescind.  These  cases  are, 
of  course,  the  converse  of  what  I am  being  asked  to  do,  and  I 
have  been  unable  to  find  any  decision  where  what  in  effect 
amounted  to  a decree  for  specific  performance  was  given  under 
the  guise  of  a declaration  under  The  Vendors  and  Purchasers 
Act.  It  is,  I think,  significant  that  in  the  case  of  Re  Craig, 
supra,  in  our  own  Courts,  which  I have  mentioned  above,  the 
original  question  was  one  dealing  with  the  title  to  the  land  in 
question. 

In  the  case  of  Re  Farmer  and  Reid  (1908),  12  O.W.R.  1076, 
which  was  a judgment  of  the  late  Mr.  Justice  Riddell,  the  applica- 
tion of  the  Act  was  considered  in  the  following  words: 

‘T  am  of  opinion  that  this  is  a case  in  which  an  application 
under  the  Act  may  be  made. 

“Our  statute  was  taken  from  the  English  Act  of  1874,  37  & 
38  Viet.  ch.  78,  the  provisions  and  scope  of  which  have  been 
considered  in  many  cases. 

“In  In  re  Burroughs,  Lynn,  and  Sexton  (1877),  5 Ch.  D.  601, 
the  Court  of  Appeal  held  that  the  parties  to  a proceeding  such 
as  this  are  in  the  same  position  as  they  would  have  been  under 
a reference  as  to  title  in  a suit  for  specific  performance. 

“This  was  followed  in  our  Courts  in  In  re  Eaton  Estate 
(1878),  7 P.R.  396,  per  Spragge,  C.;  and  Re  Thomas  MacNdbh 
(1882),  1 O.R.  94,  per  Proudfoot,  J. 
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confess  to  difficulty  in  understanding  the  semble  in  Re 
Bingham  and  Wrigglesworth  (1882),  5 O.R.  611:  ‘Semble,  ap- 
plications under  the  Vendors  and  Purchasers  Act  should  not 
be  made  for  the  mere  purpose  of  settling  questions  of  title,  when 
the  existence  and  validity  of  the  contract  is  not  disputed.’  It 
seems  to  me  that  it  is  just  such  questions  that  are  to  be  con- 
sidered by  the  Court,  and  are  proper  subjects  for  submission  in 
such  applications;  and  indeed  it  has  been  so  held  in  Re  Robert- 
son and  Daganeau  (1882),  9 P.R.  288:  ‘The  Act  was  intended 
to  provide  for  a simple  case  when  there  was  no  dispute  as  to 
the  validity  of  the  contract,  but  the  parties  wished  the  opinion 
of  the  Court  on  a matter  affecting  the  title,  and  that  the  Court 
ought  not  to  enter  upon  the  question  of  the  validity  of  the  title 
until  it  was  decided  that  the  contract  was  binding:’  per  Boyd,  C. 
This  last  mentioned  case  gives  the  true  scope  of  the  Act,  and 
should  be  followed.” 

It  seems  to  me  that  the  opinion  expressed  here  by  the  late 
Mr.  Justice  Riddell,  which  followed  that  of  the  late  Chancellor 
Boyd,  should  be  followed  by  me,  and  that  I am  bound  by  this 
decision. 

It  may  be  that  • a reading  of  the  decisions  of  the  English 
Courts  will  give  a somewhat  wider  interpretation  of  the  Act, 
but  I do  not  think  even  a perusal  of  the  numerous  decisions 
reached  on  that  statute  enables  me  to  go  as  far  as  I am  asked 
to  do  here  by  the  applicants. 

As  to  the  jurisdiction  under  the  Act,  as  it  has  been  inter- 
preted by  the  Courts  of  Ontario,  reference  may  also  be  made  to 
the  case  of  Re  Salmon  and  O’Meara  (1923),  25  O.W.N.  265,  and 
the  case  of  Re  Jones  and  Cumming  (1912),  3 O.W.N.  672,  21 
O.W.R.  248,  2 D.L.R.  77,  where  Mr.  Justice  Middleton  said: 

“The  procedure  under  the  Vendors  and  Purchasers  Act  is 
substituted  for  an  action  for  specific  performance,  when  the 
contract  is  admitted,  and  the  only  question  is  as  to  title.” 

I think,  therefore,  that  I must  come  to  the  conclusion  that 
the  application  which  may  be  made  to  the  Supreme  Court  under 
the  Act  in  respect  of  any  requisition  or  objection  or  any  claim 
for  compensation,  or  any  other  question  arising  out  of  or  con- 
nected with  the  contract,  except  a question  affecting  the  exist- 
ence or  validity  of  the  contract,  must  be  in  respect  of  a question 
connected  primarily  with  any  requisition  or  objection  or  any 
claim  for  compensation  arising  out  of  or  connected  with  the 
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contract,  and  that  the  words  “or  any  other  question”  in  the 
section  are  simply  words  of  general  application  covering  other 
questions  of  the  same  kind  which  may  arise  in  respect  of  title 
or  a claim  for  compensation. 

In  view  of  this  I must  decide  that  the  contention  of  the 
vendor,  in  so  far  as  it  concerns  the  principal  order  asked  for, 
must  prevail;  that  I have  not  jurisdiction  under  The  Vendors 
and  Purchasers  Act  to  make  an  order  declaring  that  the  appli- 
cants are  entitled  to  a conveyance  of  the  lands  in  question.  This, 
of  course,  is  entirely  without  prejudice  to  what  the  purchasers' 
rights  in  this  matter  may  be,  which,  in  my  view,  they  may 
enforce  by  an  action  in  the  ordinary  way  for  specific  perform- 
ance of  the  contract.  I think  also  that  I should  say  that  in 
expressing  this  opinion,  I am  not  in  any  way  to  be  deemed  to  be 
expressing  an  opinion  as  to  the  purchasers’  rights  under  the 
contract  of  sale,  in  view  of  the  admission  of  counsel  for  the 
vendor.  However,  there  should  be  a declaration  that  the  moneys 
owing  under  the  contract  on  the  2nd  July  1946,  in  full  of  interest 
and  principal  as  of  that  day,  amounted  to  $5,983.33.  Apart  from 
this  declaration  the  application  will  be  dismissed,  for  the  reasons 
I have  already  stated.  It  was,  however,  a matter  by  no  means 
free  from  doubt,  and  as  a result  it  will  be  dismissed  without  costs. 

Order  accordingly. 

Solicitors  for  the  purchasers ^ applicants:  Stewart  d Stewart, 
Barrie. 


[McRUER  C.J.H.C.] 

Brown  et  aL  v»  The  Premier  Trust  Company  and  Holmes* 

Fraud  and  Undue  Influence — Burden  of  Proof  as  to  Transactions  be- 
tween Persons  standing  in  Fiduciary  Relationship — Nature  of  Dis- 
closure Required. 

Not  every  kind  of  fiduciary  relationship  will  justify  a presumption  of 
undue  influence,  and  the  consequent  interference  by  a Court  of  equity 
to  set  aside  transactions  between  parties  standing  in  such  a relation- 
ship. Each  relationship  must  be  considered  in  the  light  of  the  par- 
ticular facts  of  the  case,  and  it  is  the  true  nature  of  the  relations 
between  the  parties  that  determines  whether  it  is  of  the  confidential 
character  that  warrants  the  application  of  the  doctrine.  The  doctrine 
is  always  applicable  where  the  relationship  is  akin  to  that  of  solicitor 
and  client.  Where  a solicitor,  who  is  also  general  manager  of  a trust 
company,  takes  instructions  from  another  person  as  to  the  latter’s 
will,  advises  him  as  to  the  advantage  of  having  a trust  company 
handle  his  affairs,  and  so  establishes  himself  in  the  other  person’s 
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confidence  that  that  other  makes  his  will  as  suggested,  the  doctrine 
applies,  and  the  Court  will  interfere  to  set  aside  a contemporaneous 
transaction  whereby  the  testator  converts  more  than  half  of  his  liquid 
assets  into  common  shares  of  the  trust  company,  unless  the  pre- 
sumption of  undue  influence  is  rebutted. 

The  onus  in  such  circumstances  is  on  the  defendants  to  establish  the 
perfect  fairness  and  equity  of  the  impeached  transaction.  They  must 
show  that  the  other  party  entered  into  the  transaction,  not  through 
the  operation  of  any  acts  of  the  solicitor,  but  after  full  and  sufficient 
deliberation,  and  with  all  the  material  information,  and  that  he  had 
either  independent  advice  or  as  ample  protection  as  such  advice  could 
have  given  him.  In  other  words,  they  must  show  that  they  have  given 
all  reasonable  advice  against  themselves  that  would  have  been  given 
by  them  if  the  proposed  transaction  had  been  with  a third  party. 
The  duty  of  the  adviser,  in  such  circumstances,  put  on  its  lowest  level, 
is  to  communicate  all  the  information  he  has  which  is  material  for 
the  other  party  to  know  in  order  to  enable  him  to  judge  of  the  value 
of  the  shares.  It  is  not  a material  consideration,  in  such  a case,  that 
the  testator  pays  the  same  price  for  the  shares  as  is  being  paid  by 
other  buyers  at  the  same  time,  or  that  he  knows  what  he  is  doing  and 
is  anxious  to  buy  more  shares.  The  question  is  how  that  intention 
and  desire  were  produced. 

Acquiescence  may  be  a good  defence  to  such  an  action,  but  only  where 
it  is  properly  made  out,  each  case  being  decided  on  its  particular 
facts,  and  the  same  weight  is  not  to  be  given  to  the  lapse  of  time 
while  the  confidential  relationship  continues  as  where  no  such  relation- 
ship exists.  Delay  in  asserting  rights  cannot  be  a defence  in  equity 
unless  it  is  shown  that  the  party  was  aware  of  his  rights,  and  had  a 
ffxed,  deliberate  and  unbiased  determination  that  the  transaction 
should  not  be  impeached. 

An  action  to  set  aside  a sale  of  shares,  and  for  other  relief. 

16th  to  20th  and  23rd  to  27th  September  and  7th  and  8th 
October  1946.  The  action  was  tried  by  McRuer  C.J.H.C.  without 
a jury  at  Toronto. 

Gordon  N.  Shaver,  K.C.,  and  G.  M.  Paulin,  for  the  plaintiffs. 

J.  M.  Bullen,  K.C.,  for  the  defendants  The  Premier  Trust  Com- 
pany and  Holmes. 

J.  S.  Denison,  K.C.,  for  the  defendant  Effie  C.  Brown. 

8th  January  1947.  McRuer  C.J.H.C. : This  action  is  brought 
to  set  aside  the  sale  by  The  Premier  Trust  Company  (to  which 
I shall  refer  as  “the  Trust  Company”)  to  Dr.  Wilber  Franklin 
Brown,  Sr.,  deceased  (to  whom  I shall  refer  as  “Dr.  Brown”)  of 
500  shares  of  the  capital  stock  of  the  Trust  Company  at  $110 
per  share. 

The  plaintiffs  also  ask  for  judgment  against  the  Trust  Com- 
pany for  the  sum  of  $55,000,  the  purchase  price  of  the  shares, 
together  with  interest  at  5 per  cent,  from  the  date  of  the  sale, 
and  for  $85,000  damages  by  way  of  indemnity  for  breach  of  duty 
arising  out  of  a fiduciary  relationship  and  a relation  of  confidence. 
An  alternative  claim  is  made  for  $85,000  damages  for  fraud  and 
misrepresentation  against  the  defendants,  the  Trust  Company 
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and  the  defendant  Holmes.  An  order  is  asked  removing  the  Trust 
Company  as  executor  and  trustee  of  the  estate  of  the  deceased 
and  for  an  accounting  of  the  dealings  of  the  Trust  Company,  as 
executor  and  trustee,  with  the  estate. 

By  order  of  Barlow  J.,  dated  the  18th  June  1945,  the  plead- 
ings were  amended  to  add  Effie  C.  Brown,  the  widow  of  Wilber 
Franklin  Brown,  deceased,  as  a defendant,  so  that  she,  as  a bene- 
ficiary under  his  will,  would  be  bound  by  any  judgment  given  in 
this  action. 

Some  considerable  difficulty  arises  in  determining  the  precise 
facts  concerning  the  questioned  transactions  by  reason  of  the 
fact  that  the  events  giving  rise  to  this  action  all  occurred  approxi- 
mately twelve  years  ago.  The  determination  of  the  facts  must 
in  the  last  analysis  depend  on  my  view  not  only  of  the  credibility 
of  the  witnesses  but  of  their  ability  to  remember  and  relate  the 
facts  of  which  they  purport  to  have  knowledge. 

Whatever  negotiations  for  the  sale  of  shares  may  have  taken 
place  prior  to  1st  January  1935,  no  contract  for  sale  of  shares  in 
the  Trust  Company  to  Dr.  Brown  was  made.  On  that  day,  a 
national  holiday,  the  defendant  Holmes,  who  was  and  is  a solicitor 
in  good  standing  and  general  manager  of  the  Trust  Company,  left 
Toronto  at  7 a.m.  to  go  to  St.  Marys,  where  Dr.  Brown  lived. 
There  can  be  no  doubt  that  one  of  his  purposes  was  to  interview 
Dr.  Brown  about  the  sale  to  him  of  shares  in  the  Trust  Com- 
pany. At  that  time  Dr.  Brown  was  74  years  of  age.  He  had 
retired  from  the  practice  of  medicine  on  account  of  ill-health  in 
1927,  and  he  had  a cerebral  haemorrhage  in  June  1934,  after 
which  his  health  grew  progressively  worse.  I accept  without 
hesitation  the  evidence  of  Dr.  Wilber  Brown,  Jr.,  and  Dr.  Murray, 
in  regard  to  Dr.  Brown's  health. 

I find  on  the  evidence  that  before  the  1st  January  1935  the 
defendant  Holmes,  holding  himself  out  as  a solicitor  and  com- 
petent to  advise  Dr.  and  Mrs.  Brown  concerning  their  wills,  did 
so  advise  them,  and  took  final  instructions  from  them  on  that 
date,  and  that  it  was  on  his  advice  that  the  Trust  Company  was 
nominated  as  the  sole  executor  and  trustee  under  both  their 
wills.  At  the  same  time  Dr.  Brown  signed  an  application  ante- 
dated to  the  31st  December  1934,  and  witnessed  by  the  defendant 
Holmes,  to  purchase  400  shares  of  the  capital  stock  of  the  Trust 
Company  at  the  price  of  $110  per  share.  The  defendant  Holmes 
went  immediately  to  London,  where  a special  meeting  of  the 
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board  of  directors  of  the  Trust  Company  had  been  called  at  his 
instance  to  convene  at  5.30  in  the  afternoon.  According  to  the 
minutes  the  meeting  was  called:  “To  consider  Dr.  W.  G.  Brown’s 
application  for  shares  of  the  Company  and  matters  related 
thereto.”  At  this  meeting  the  application  for  400  shares  was 
accepted  and  the  shares  were  allotted. 

On  the  2nd  January  1935  the  defendant  Holmes,  signing 
himself  as  general  manager  of  the  Trust  Company,  wrote  to  Dr. 
Brown  as  follows : 

“As  arranged  with  you  yesterday  I enclose  herewith  prelim- 
inary draft  of  your  Will  and  of  Mrs.  Brown’s  Will.  If  you  will 
kindly  return  these  drafts  with  your  comments  I shall  be  pleased 
to  have  them  amended  in  accordance  with  your  instructions  and 
thereafter  return  them  to  you  for  further  consideration.” 

On  the  21st  January  draft  wills  were  brought  to  Dr.  and  Mrs. 
Brown  in  St.  Marys  by  one  Shannon,  to  whom  I shall  have 
occasion  to  refer  hereafter,  and  duly  executed.  Shannon  signing 
as  one  of  the  witnesses.  The  Trust  Company  was  nominated  as 
sole  executor  and  trustee  under  the  respective  wills,  and  in  the 
case  of  Dr.  Brown’s  will  trusts  were  created  that  were  to  extend 
for  a long  period  of  time.  Shannon  was  paid  a fee  referred  to 
by  the  defendant  Holmes  as  a “filing  fee”  in  respect  of  these 
wills.  He  said  the  fee  was  for  securing  the  wills  nominating  the 
Trust  Company  as  executor,  and  that  the  amount  of  the  fee 
depended  on  whether  the  Trust  Company  was  named  sole  execu- 
tor in  the  wills  or  not,  and  the  probable  inventory  value  of  the 
estate.  In  addition  to  this,  a large  commission  was  paid  Shannon 
on  the  sale  of  the  shares. 

On  the  20th  February  1935  a further  sale  of  100  shares  of 
stock  of  the  Trust  Company  was  concluded  by  the  allotment  of 
the  shares.  It  is  these  two  sales  that  the  plaintiffs  seek  to  set 
aside. 

Mrs.  Brown  and  the  other  witnesses  who  gave  evidence  on 
behalf  of  the  plaintiffs  differ  sharply  with  the  defendant  Holmes 
as  to  the  events  leading  up  to  the  1st  January  1935.  While  I 
think  Mrs.  Brown  was  trying  to  give  a truthful  account,  accord- 
ing to  her  recollection  of  the  relevant  matters,  I feel  that  in  con- 
sidering her  evidence  some  allowance  must  be  made  for  the  fact 
that  a number  of  years  have  passed  since  these  events  occurred, 
and  that  she  is  now  reaching  a somewhat  advanced  age.  I think 
it  is  quite  clear  that  she  had  a much  better  understanding  of 
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what  was  being  done  at  the  time  than  she  now  thinks  she  had. 
Receiving  her  evidence  with  all  caution  as  to  its  frailties,  cor- 
roborated as  it  is  by  the  evidence  of  Dr.  Wilber  Brown,  James 
E.  Brown  and  Mrs.  Duncan,  all  of  whom  appeared  to  me  to  be 
truthful  witnesses,  I find  that  the  defendant  Holmes  had  paid 
several  visits  to  the  late  Dr.  Brown  and  Mrs.  Brown  prior  to  the 
1st  January  1935,  for  the  purpose  of  encouraging  them  to  turn 
over  their  affairs  to  the  Trust  Company  and  to  nominate  the 
Trust  Company  to  be  executor  and  trustee  under  their  wills. 
The  first  of  such  visits  took  place  prior  to  May  1934,  the  date 
when  Dr.  Brown  moved  into  the  Church  Street  house,  in  the 
town  of  St.  Marys.  During  these  visits  the  defendant  Holmes 
pointed  out  to  Dr.  and  Mrs.  Brown  the  nature  of  the  services 
rendered  by  a trust  company  and  the  advantages  that  would 
accrue  by  having  a trust 'company  act  as  executor  and  trustee 
under  Dr.  Brown’s  will.  He  was  told  that  Dr.  Brown  had  made  a 
will  drawn  by  Mr.  Harstone,  a solicitor  practising  in  the  town  of 
St.  Marys,  and  he  was  on  one  occasion  shown  the  will,  and  he 
took  it  away  with  him. 

I have  no  doubt  that  the  draft  wills  sent  to  Dr.  and  Mrs. 
Brown  on  2nd  January  were  prepared  as  a result  of  those  instruc- 
tions, all  of  which  were  given  before  any  binding  contract  for  the 
purchase  and  sale  of  shares  was  made.  I accept  Mrs.  Brown’s 
evidence  as  to  what  took  place  on  the  1st  January  and  reject 
the  account  given  by  the  defendant  Holmes,  not  only  in  regard 
to  the  instructions  for  the  wills,  but  in  regard  to  his  discussions 
with  Dr.  and  Mrs.  Brown  concerning  the  purchase  of  the  shares. 
His  demeanour  in  the  witness-box  and  the  manner  of  giving  his 
evidence  led  me  to  believe  that  his  account  of  the  events  of  the 
1st  January  1935  was  given  with  more  concern  for  the  legal 
issues  involved  than  in  an  effort  to  give  an  accurate  account  of 
what  happened  at  that  interview. 

Prior  to  his  dealings  with  the  Trust  Company  Dr.  Brown’s 
estate  consisted  of  bonds  and  debentures  of  a par  value  of 
$80,000,  kept  in  a safety  deposit  box  in  the  London  and  Western 
Trust  Company  in  London;  debentures  of  a par  value  of  $4,000, 
kept  in  a safe  in  Dr.  Brown’s  house  at  St.  Marys;  three  mortgages 
totalling  $11,000;  a promissory  note  for  $575;  certain  book 
accounts,  and  the  Church  Street  house  in  St.  Marys. 

During  the  earlier  visits  by  the  defendant  Holmes  to  Dr. 
Brown  and  Mrs.  Brown,  the  question  of  the  sale  of  shares  of 
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stock  in  the  Trust  Company  was  not  raised.  On  15th  October 
1934  the  defendant  Holmes  wrote  to  Dr.  and  Mrs.  Brown,  stating 
that  he  understood  that  they  were  considering  the  conversion  of 
part  of  their  present  investments  into  shares  of  the  Trust  Com- 
pany. He  said  he  would  be  pleased  to  facilitate  this  by  recom- 
mending it  to  the  board  of  directors  and  to  furnish  any  further 
information  that  either  might  require.  The  letter  closed  with 
the  following  paragraphs : 

“The  record  of  the  shares  of  the  Trust  Company  has  been  a 
very  satisfactory  one,  both  from  the  standpoint  of  security  and 
yield. 

“The  reason  for  the  steadiness  and  increase  in  value  of  the 
shares  is  the  fact  that  they  combine  the  advantages  of  high-class 
securities  and  the  regular  earnings  of  the  Trust  Company  from  its 
many  services.  This  has  enabled  the  holders  of  the  shares  to 
receive  a higher  yield.” 

The  defendant  Holmes  says  that  he  followed  this  letter  up 
by  a visit  to  Dr.  Brown  on  the  25th  October,  but  he  did  not 
discuss  the  sale  of  shares.  He  says  he  did  not  see  Dr.  Brown 
again  until  the  1st  January  1935.  I prefer  to  accept  Mrs.  Brown’s 
evidence  that  the  defendant  Holmes  came  to  see  them  shortly 
before  the  11th  December  1934,  and  that  he  impressed  her  with 
the  advantages  of  turning  their  affairs  over  to  the  Trust  Com- 
pany. He  said  he  would  send  Shannon  over  at  tbe  beginning  of 
the  week  to  make  the  conversion  and  “to  get  us  to  handle  your 
money  and  make  your  wills”. 

Shannon  came  to  St.  Marys  on  or  about  the  11th  December 
1934.  He  drove  with  Dr.  and  Mrs.  Brown  to  London  and  they 
took  bonds  of  a par  value  of  $80,000  from  the  safety  deposit  box 
at  the  London  and  Western  Trust  Company  and  handed  them 
over  to  the  Trust  Company.  Later  they  drove  back  to  St.  Marys 
and  got  the  debentures  of  a par  value  of  $4,000  that  were  in  safe- 
keeping in  the  safe  at  St.  Marys  and  handed  them  to  Shannon 
for  delivery  to  the  Trust  Company.  At  the  same  time,  a note 
for  $575  given  by  one  Baynes  was  handed  over  for  collection. 
At  some  time,  just  when  is  not  clear  on  the  evidence.  Dr.  Brown’s 
book  accounts  were  handed  over  to  the  Trust  Company  for 
collection. 

A formal  receipt  dated  11th  December  1934  is  filed.  It  reads 
as  follows : 
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‘‘Received  from  Dr.  and  Mrs.  W.  -F.  Brown,  St.  Marys,  On- 
tario, the  following  securities  as  listed  hereunder  and  amounting 
in  all  to  $ .” 

The  securities  are  then  listed  and  the  par  value  shown  of 
$80,000.  Nothing  appears  on  this  receipt  to  indicate  the  pur- 
poses for  which  the  securities  were  delivered.  The  receipt  is 
signed  by  William  Spittal  as  secretary  of  the  Trust  Company. 

A letter  dated  the  12th  December  addressed  to  Dr.  Brown 
is  also  filed,  which  reads:  “We  wish  to  advise  that  Mr.  W.  A. 
Shannon  has  handed  in  to  us  the  following  Province  of  Ontario 
Debentures”,  and  particulars  of  debentures  of  a par  value  of 
$4,000  are  set  out.  This  too  is  signed  by  Mr.  Spittal,  and  nothing 
appears  to  indicate  the  purpose  for  which  the  debentures  were 
handed  over.  What  purports  to  be  a receipt  on  a printed  form 
and  signed  by  Shannon  is  produced.  It  is  dated  the  11th  Decem- 
ber 1934  and  reads : 

“Received  of  Dr.  Brown  and  Mrs.  E.  C.  Brown:  Cheque 

$ Cash  $ Securities : $80,000.00  in  Bonds  for  which  Co. 

receipt  is  rec’d  and  $4,000.00  Prov.  of  Ont.  now  received  in  full 
Full  or  part  payment  % for  the  purchase  of 

shares  of  capital  stock  of  The  Premier  Trust  Co. 

“per  W.  A.  Shannon 

Salesman. 

“You  may  expect  to  receive  our  official  receipt  within  four 
days;  otherwise  telephone  us  at  our  expense — Metcalf  1183.” 

On  the  back  is  written : 

“Total  bonds  received  $84,000.00,  Eighty-four  Thousand 
Dollars. 

“W.  A.  Shannon 

“Received  note  for  collection  re  R.  A.  Baynes  575.00 
“W.  A.  Shannon” 

The  latter  part  of  the  endorsation  is  not  in  the  same  shade 
of  ink  as  the  former.  It  is  to  be  noted  that  on  the  printed  form 
no  number  of  shares  is  mentioned,  nor  is  the  price  per  share 
stated. 

Ex.  4 is  a printed  subscription  agreement  purporting  to  be 
dated  the  15th  December  1934,  and  to  be  a subscription  for  831 
shares  of  The  Premier  Trust  Company  at  $110  per  share.  This 
is  signed  by  Dr.  Brown  and  witnessed  by  Shannon.  It  bears  the 
notation:  “Securities  handed  over,  bonds  totalling  $84,500  par 
value  Sat.  15th,  value  $92,005.00.” 


Brown  et  aL  v*  Premier  Trust  Co*  et  aL  McRuer  C.J.H.C.  57 


Ex.  7 is  a similar  printed  subscription  agreement  purporting 
to  be  dated  the  15th  December  1934,  and  to  be  a subscription  for 
413  shares  of  The  Premier  Trust  Company.  It  also  purports  to 
be  signed  by  W.  F.  Brown  Sr.,  and  witnessed  by  Shannon.  It 
also  bears  a notation:  “Securities  handed  over.  Bonds  tabulated 
on  another  sheet  in  hands  of  Trust  Co.  covering  this  investment. 
413  X 110=$45,430.00.” 

Ex.  8 consists  of  two  similar  forms  of  subscription  agreement; 
each  is  in  blank  and  appears  to  be  signed  by  Wilber  F.  Brown, 
Sr.,  and  Mrs.  Effie  C.  Brown,  and  the  signatures  on  each  are 
witnessed  by  Shannon.  There  is  no  explanation  as  to  why  sub- 
scription agreements  were  signed  in  blank,  and  we  are  only  left 
to  conjecture  whether  any  of  the  subscription  agreements  that 
are  now  filled  out  were  filled  out  at  the  time  they  were  signed. 
Shannon,  the  witness,  was  not  called  to  give  evidence,  and  there 
is  no  explanation  of  the  purported  subscription  for  413  shares. 
It  is  referred  to  in  later  correspondence  to  which  I shall  refer. 

Ex.  3 is  a receipt  on  a printed  form  similar  to  the  earlier 
one  referred  to,  dated  the  18th  December  1934,  and  purports  to 
be  signed  by  Shannon  and  to  be  a receipt  for  three  mortgages 
of  $3,000,  $1,800,  and  $6,500,  a total  of  $11,3.00.  It  states: 
“Acceptance  by  the  Trust  Co.  conditional”,  and  “in  full  or  part 
payment  % for  the  purchase  of  shares  of  the 

capital  stock  of  The  Premier  Trust.” 

Ex.  6 is  a copy  of  a letter  from  the  Trust  Company  to  Dr. 
Brown  dated  the  14th  March  1935,  dealing  with  this  alleged 
subscription,  attached  to  which  is  what  purports  to  be  a sub- 
scription agreement  for  100  shares  of  the  capital  stock  of  the 
Trust  Company,  similar  in  form  to  exhibits  4,  7 and  8,  and  pur- 
porting to  be  signed  by  W.  F.  Brown,  Sr.,  and  to  be  dated  the 
15th  December  1934  and  witnessed  by  Shannon.  It  bears  the 
notation:  “Securities  handed  over — three  mortgages  totalling 

$11,000.00  net.” 

Mrs.  Brown's  evidence  is  that  when  the  bonds  were  handed 
over  there  was  no  discussion  about  the  sale  of  shares,  but  some 
days  later  the  defendant  Holmes  came  to  St.  Marys  on  at  least 
two  occasions,  during  which  he  persuaded  them  to  convert  a 
portion  of  their  securities  into  shares  of  the  Trust  Company 
and  to  make  their  wills  appointing  the  Trust  Company  sole  execu- 
tor and  trustee. 
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The  minutes  of  the  meeting  of  the  board  of  directors  of  the 
Trust  Company  held  on  the  19th  December  1934  refer  to  two 
applications  by  Dr.  Brown  for  shares  of  the  capital  stock  of  the 
Trust  Company  in  the  amount  of  831  shares  and  100  shares 
respectively.  The  question  of  the  rate  of  commission  to  be  paid 
to  Shannon  was  discussed.  The  minutes  state: 

“Mr.  Holmes  was  requested  to  notify  Mr.  Shannon,  the 
broker,  regarding  the  rate  of  commission  and  to  confer  with 
Dr.  Brown  regarding  the  applications  and  to  report  thereafter 
to  the  Board.” 

Subject  to  satisfactory  reports  being  received  from  the  de- 
fendant Holmes  and  subject  to  the  usual  solicitor’s  reports  as  to 
title,  transfers,  surveyors’  reports,  etc.,  being  satisfactory,  the 
board  indicated  that  it  was  prepared  to  approve  the  applications. 
The  matter  was  then  laid  over  for  further  consideration  at  the 
next  meeting. 

The  application  for  400  shares  of  the  Trust  Company  at  $110 
per  share  signed  by  Dr.  Brown  on  1st  January  1935  contains 
the  following  note: 

“This  application  replaces  my  previous  applications  for  831 
of  the  said  shares.” 

The  minutes  of  the  meeting  of  the  board  of  directors  held 
in  the  late  afternoon  of  1st  January  1935  show  that  the  applica- 
tion for  the  100  shares  was  referred  to,  but  no  action  was  taken 
on  it. 

On  3rd  January  1935  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  that  his  application  for  400  shares  of  the  Trust 
Company’s  stock  had  been  approved  and  enclosing  a list  of  the 
bonds  which  had  been  applied  in  full  payment  of  the  shares. 
There  was  some  correspondence  dealing  with  adjustments. 

The  remainder  of  the  bonds  were  held  by  the  Trust  Company 
in  what  it  called  “safe  custody”.  The  coupons  were  clipped  and 
the  proceeds  were  deposited  to  the  credit  of  Dr.  Brown  in  an 
account  which  had  been  opened  by  him  with  the  Trust  Com- 
pany. 

On  the  21st  January  1935,  the  date  on  which  the  wills  were 
brought  to  Dr.  and  Mrs.  Brown  for  signature,  a letter  was 
signed  by  the  late  Dr.  Brown  and  Mrs.  Brown  addressed  to  the 
Trust  Company,  stating  that  they  were  anxious  to  take  advan- 
tage of  profits  on  all  of  their  bonds  and  wished  to  turn  them  all  in 
except  $2,000,  for  shares  of  the  Trust  Company’s  capital  stock. 
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The  letter  contains  this  sentence:  “For  another  reason  we  are 

anxious  to  protect  ourselves  against  inflation  and  therefore 
reduced  income  if  we  hold  flxed  income  investments.”  It  goes 
on  as  follows:  “We  are  therefore  submitting  another  applica- 

tion for  the  balance  of  our  bonds  except  two  thousand  dollars, 
which  you  hold  since  last  December.  We  would  be  pleased  to 
-have  this  matter  settled  without  further  delay  as  we  have  made 
our  wills  with  your  Trust  Co.” 

Mrs.  Brown  says,  and  I accept  her  evidence  here,  that  this 
letter  was  dictated  by  Shannon  and  signed  by  them  on  the  21st 
January.  She  says  that  Shannon  said  that  the  defendant 
Holmes  wanted  this  letter.  On  the  23rd  January  Shannon  wrote 
to  the  Trust  Company  enclosing  this  letter  and  asking  that  it  be 
read  before  the  board  at  the  next  meeting.  The  letter  goes  on  to 
say: 

“Also  enclosed  an  application  from  Dr.  W.  F.  Brown  for  413 
shares  of  the  Capital  of  The  Premier  Trust  Company.  The  pay- 
ment covering  same  has  already  been  submitted  in  the  form  of 
Bonds  to  the  Trust  Company,  which  Bonds  are  now  in  your 
possession.” 

On  the  22nd  January  the  defendant  Holmes  wrote  to  Dr. 
Brown  enclosing  a blank  form  of  application  for  guaranteed  in- 
vestment receipts,  and  stating: 

“All  communications  regarding  your  shares  in  the  Trust 
Company  or  your  bonds  or  mortgages  should  be  addressed 
direct  to  our  Toronto  office. 

“We  draw  your  attention  to  the  fact  that  no  receipt  is  valid 
or  binding  on  our  Company  unless  signed  by  the  usual  signing 
officers  of  our  Company  such  as  the'  General  Manager  or  Secre- 
tary or  Accountant. 

“As  we  have  also  pointed  out  to  you  Mr.  W.  A.  Shannon  is 
not  an  officer  in  the  employ  of  our  Company.” 

On  the  same  date  the  defendant  Holmes  wrote  to  Dr.  Brown 
in  regard  to  the  Baynes  note,  stating  “We  understand  that  you 
wish  us  to  proceed  to  collect  the  balance  owing  on  this  note”. 
On  the  23rd  January  Mrs.  Brown  wrote  to  the  defendant 
Holmes,  as  follows: 

“I  am  very  much  surprised  that  you  say  Mr.  Shannon  is  not 
even  an  employee  of  your  Co.  Did  you  know  that  he  got  a 
cheque  for  the  $500  on  the  Henry  Davis  mortgage  ....  Also 
he  took  some  of  Dr.  Brown’s  accounts  to  collect  as  the  Dr.  sup- 
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posed  it  was  the  Trust  Co.  that  was  making  the  collections.  We 
would  come  at  once  to  Toronto  but  Dr.  Brown  is  really  ill.’' 

On  the  23rd  January  the  defendant  Holmes  wrote  to  Dr, 
Brown  enclosing  a list  of  his  bonds  held  in  safe  custody  and 
asking  for  advice  as  to  whether  Dr.  Brown  wished  the  bonds 
sold  in  order  to  realize  the  premium.  It  was  suggested  that 
the  proceeds  might  be  placed  in  guaranteed  investment  receipts. 

On  the  24th  January  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  that  Shannon  operated  on  a commission  basis 
and  stating  that  the  cheque  for  $500  had  been  duly  received 
and  that  he  would  write  him  further  regarding  the  placing  of 
accounts  in  their  hands  for  collection. 

On  the  29th  January  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  that  his  application  for  413  additional  shares 
of  the  Trust  Company’s  stock  was  placed  before  the  meeting 
of  the  board  of  directors  on  the  28th  January,  and  that  the 
application  was  not  accepted  but  laid  over  for  further  considera- 
tion at  the  next  meeting.  (The  minutes  of  the  board  of  di- 
rectors of  the  28th  January  do  not  contain  any  reference  to  this 
matter.)  The  letter  stated  that  the  annual  statement  of  the  com- 
pany for  the  year  ending  31st  December  1934  would  go  forward 
to  the  shareholders  within  the  next  few  days  and  that  the  di- 
rectors felt  that  he  should  have  an  opportunity  of  perusing  this 
statement  before  the  application  was  accepted.  It  was  sug- 
gested that  if  Dr.  Brown  wished  to  take  advantage  of  the  pres- 
ent premium  on  the  market  price  of  the  bonds  he  might  instruct 
them  to  sell  the  bonds  and  place  the  proceeds  in  the  savings 
account  or  in  guaranteed  investment  receipts. 

On  the  30th  January  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  that  he  was  arranging  the  assignment  to  the 
company  of  the  three  mortgages  lodged  with  him  in  connection 
with  an  application  for  100  shares  of  the  Trust  Company’s  stock. 
On  the  31st  January  Dr.  Brown  wrote  to  the  Trust  Company: 

“I  would  be  pleased  if  you  would  sell  my  bonds  at  the  price 
agreed  on.” 

The  letter  contains  the  following  significant  postscript: 
“Please  explain  how  you  get  the  413  shares  you  speak  of  in  your 
letter.” 

On  the  1st  February  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  that  he  was  offering  the  bonds  for  sale  on  the 
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market.  On  the  1st  February  the  defendant  Holmes  replied  to 
Dr.  Brown’s  letter  in  reference  to  the  413  shares,  stating: 

“You  already  own  400  shares  of  The  Premier  Trust  Com- 
pany, and  the  413  shares  above  referred  to  were  additional  to 
the  400  shares.” 

On  tRe  6th  February  the  defendant  Holmes  wrote  to  Dr. 
Brown  advising  of  the  sale  of  Hydro-Electric  Power  Commis- 
sion bonds  of  a par  value  of  $16,000,  and  enclosing  a blank  form 
of  application  for  guaranteed  investment  receipts. 

On  the  19th  February  Mr.  Buchanan,  the  manager  of  the 
Toronto  office  of  the  Trust  Company,  wrote  to  Dr.  Brown  advis- 
ing that  they  had  three  guaranteed  investment  receipts  in  his 
favour  amounting  to  $18,000. 

On  the  20th  February  Dr.  Brown’s  application  for  100  shares 
of  the  Trust  Company  stock  was  accepted  by  the  board  of  di- 
rectors of  the  Trust  Company,  on  which  the  mortgages  previ- 
ously referred  to  were  applied  as  purchase  price. 

On  the  20th  February  Mr.  Spittal,  the  secretary  of  the  Trust 
Company,  wrote  to  Dr.  Brown  advising  that  they  had  in  their 
possession  two  brief  lists  of  accounts  for  services  rendered  which 
had  been  handed  to  them  by  Shannon,  and  requesting  an 
arrangement  in  regard  to  a collection  fee. 

On  the  12th  March  Dr.  Brown  executed  a collateral  agree- 
ment whereby  50  shares  of  the  Trust  Company  stock  were 
deposited  with  the  defendant  Holmes  as  collateral  security 
that  the  interest  and  principal  would  be  paid  on  the  mortgages 
given  as  the  purchase  price  of  the  100  shares  previously  referred 
to.  On  the  14th  March  one  Watt  wrote  to  Dr.  Brown  advising 
that  his  subscription  for  100  shares  had  been  accepted. 

The  record  contains  considerable  further  correspondence 
passing  between  either  Dr.  Brown  or  Mrs.  Brown  and  the  Trust 
Company.  In  some  cases  Dr.  Brown  or  Mrs.  Brown  asks  for 
advice  in  regard  to  the  sale  of  securities,  and  in  one  case  Mrs. 
Brown  asks  if  it  would  be  wise  to  sell  their  remaining  bonds  and 
put  the  money  into  more  Premier  Trust  shares.  To  this  the 
defendant  Holmes  replies  that  he  would  be  inclined  to  suggest 
that  they  continue  to  hold  their  bonds  for  the  present. 

After  careful  consideration  of  all  the  evidence  I have  come 
to  the  conclusion  that  by  the  1st  January  1935  the  defendant 
Holmes  had  so  established  himself  in  the  confidence  of  Dr.  and 
Mrs.  Brown  as  general  manager  of  the  Trust  Company  and  as 
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a solicitor  that  they  decided  to  turn  over  Dr.  Brown’s  affairs 
to  the  Trust  Company  and  relied  on  the  defendant  Holmes  to 
advise  them  as  to  the  making  of  their  wills.  I find  that  this 
relationship  was  brought  about  by  the  joint  efforts  of  the  de- 
fendant Holmes  and  Shannon,  who  worked  as  an  agent  of  the 
Trust  Company  under  an  arrangement  that  he  should  be  paid 
a commission  for  his  services  in  procuring  Dr.  Brown  to  name 
the  Trust  Company  as  his  executor  and  trustee  in  his  will  and  at 
the  same  time  receive  a commission  on  any  sale  of  shares  of 
the  Trust  Company  that  might  be  made  to  Dr.  Brown. 

I think  a detailed  examination  of  the  law  applicable  to  this 
case  may  be  prefaced  by  an  admirable  summary  found  in  the 
dissenting  judgment  of  Duff  J.,  later  Chief  Justice  of  Canada, 
in  Bradley  et  al  v.  Crittenden,  [1932]  S.C.R.  552  at  559,  [1932] 
3 D.L.R.  193.  While  the  learned  judge  dissented  as  to  the 
result  of  the  case,  I do  not  think  that  his  exposition  of  the 
principles  of  law  can  be  challenged.  He  says : 

“The  present  case  belongs  rather  to  those  in  which  the  court 
acts,  not  upon  the  proof  of  actual  exercise  of  undue  infiuence  in 
a particular  case,  but  upon  a presumption  of  law  and  a rule  of 
public  policy.  The  rule  and  the  presumption  may  be  thus  stated : 
If  it  be  proved  that  there  exists  a relation  between  two  persons, 
A and  B,  of  such  a nature  as  to  give  rise  to  a presumption  that  A 
possesses  over  B an  infiuence  which  may,  in  operation,  deprive 
him  of  his  independence  of  judgment,  then  if,  in  any  transaction 
B acquires  from  A property  by  gift  or  contract,  [the  italics  are 
mine]  the  court  will  presume  that  the  transaction  has  been  the 
result  of  that  infiuence  and  will  set  it  aside,  unless  the  donee 
(because  in  this  case  we  are  concerned  with  the  case  of  gift) 
establishes,  to  the  satisfaction  of  the  Court  ‘that  in  fact  the 
gift  was  the  spontaneous  act  of  the  donor  acting  under  circum- 
stances which  enabled  him  to  exercise  an  independent  will  and 
which  justifies  the  Court  in  holding  that  the  gift  was  the  result 
of  a free  exercise  of  the  donor’s  will  ....  In  the  second  class 
of  cases  the  Court  interferes,  not  on  the  ground  that  any  wrong- 
ful act  has  in  fact  been  committed  by  the  donee,  but  on  the 
ground  of  public  policy,  and  to  prevent  the  relations  which 
existed  between  the  parties  and  the  infiuence  arising  therefrom 
being  abused.’  ” (Allcard  v.  Skinner  (1887),  36  Ch.  D.  145  at 
171). 
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It  is  not  every  kind  of  confidential  relationship  that  justifies 
the  interference  of  the  Court.  The  nature  of  the  fiduciary  rela- 
tionship must  be  such  as  to  justify  the  interference:  In  re 
Coomher;  Coomher  v.  Coomher,  [1911]  1 Ch.  723. 

Two  problems  therefore  emerge  for  the  Court  to  decide  in 
this  case:  1.  Has  it  been  shown  that  the  relationship  between 
Dr.  Brown  and  the  defendant  Holmes  and  the  Trust  Company 
was  of  such  a character  as  to  warrant  the  intervention  of  a 
Court  of  equity?  2.  If  that  has  been  shown,  have  the  defend- 
ants discharged  the  onus  that  is  on  them? 

In  determining  whether  a confidential  relationship  existed, 
within  the  meaning  of  the  cases,  I am  again  helped  by  the 
analysis  of  the  law  in  the  judgment  of  Duff  J.  After  referring 
to  the  judgment  of  Lord  Justice  Turner  in  Rhodes  v.  Bate 
(1865),  L.R.  1 Ch.  252,  and  pointing  out  that  such  cases  as 
parent  and  child,  solicitor  and  client,  medical  man  and  patient 
were  merely  instances  of  the  application  of  the  general  prin- 
ciple, he  goes  on  to  say:  “The  primary  question  that  the  court 
ought  to  ask  itself  is:  should  influence  of  the  kind  contemplated 
be  presumed?” 

In  Tate  v.  Williamson  (1866),  L.R.  2 Ch.  55,  Lord  Chelms- 
ford L.C.  emphasizes  that  while  the  application  of  this  principle 
to  the  more  familiar  relations  of  this  character  has  long  been 
settled  by  many  well-known  decisions,  the  Courts  have  always 
been  careful  not  to  fetter  this  useful  jurisdiction  by  defining  the 
exact  limits  of  its  exercise. 

In  Billage  v.  Southee  (1852),  9 Hare  534,  68  E.R.  623,  the 
Vice-Chancellor  (Sir  G.  J.  Turner)  says: 

“No  part  of  the  jurisdiction  of  the  Court  is  more  useful  than 
that  which  it  exercises  in  watching  and  controlling  transactions 
between  persons  standing  in  a relation  of  confidence  to  each 
other;  and  in  my  opinion  this  part  of  the  jurisdiction  of  the 
Court  cannot  be  too  freely  applied,  either  as  to  the  persons 
between  whom,  or  the  circumstances  in  which,  it  is  applied 
[italics  are  mine].  The  jurisdiction  is  founded  on  the  principle 
of  correcting  abuses  of  confidence,  and  I shall  have  no  hesitation 
in  saying  it  ought  to  be  applied,  whatever  may  be  the  nature 
of  the  confidence  reposed  or  the  relation  of  the  parties  between 
whom  it  has  subsisted.  I take  the  principle  to  be  one  of  universal 
application,  and  the  cases  in  which  the  jurisdiction  has  been 
exercised — those  of  trustees  and  cestui  que  trust,  guardian  and 
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ward,  attorney  and  client,  surgeon  and  patient — to  be  merely 
instances  of  the  application  of  the  principle.” 

Lord  Cottenham  in  Dent  v.  Bennett  (1839),  4 My.  and  Cr. 
269  at  276,  41  E.R.  105,  in  dealing  with  the  application  of  the 
principle  involved  to  the  case  of  a medical  attendant,  said: 

^^  . . . but  I will  not  narrow  the  rule  or  run  the  risk  of  in 
any  degree  fettering  the  exercise  of  the  beneficial  jurisdiction 
of  this  Court  by  any  enumeration  of  the  description  of  persons 
against  whom  it  ought  to  be  most  freely  exercised  ...  as  Sir 
S.  Romilly  says  in  his  celebrated  reply  in  Huguenin  v.  Baseley 
[ (1807),  14  Ves.  273,  33  E.R.  526]  ....  ^the  relief  stands  upon 
a general  principle,  applying  to  all  the  variety  of  relations  in 
which  dominion  may  be  exercised  by  one  person  over  another.’  ” 

It  is  abundantly  clear  from  these  cases  that  each  relation- 
ship must  be  viewed  having  regard  to  the  particular  facts  of  the 
case,  and  that  it  is  the  true  nature  of  the  relationship  between 
the  parties  that  determines  whether  it  is  of  the  confidential 
character  that  warrants  the  application  of  the  doctrine.  It  is 
also  clear  that  wherever  the  relationship  is  akin  to  that  of  solici- 
tor and  client,  the  doctrine  ought  always  to  be  applied. 

I can  have  no  doubt  that  the  doctrine  should  be  applied  to 
this  case,  where  we  have  a solicitor,  acting  in  that  capacity, 
taking  instructions  from  Dr.  and  Mrs.  Brown  concerning  their 
wills,  advising  them  as  to  the  advantages  of  having  a trust  com- 
pany handle  their  affairs  and  act  as  executor  of  their  estates, 
and  contemporaneously  entering  into  a contract  with  Dr.  Brown 
for  the  sale  of  shares  in  the  trust  company  of  which  he,  the 
solicitor,  is  general  manager,  in  an  amount  that  required  the 
conversion  of  over  half  of  Dr.  Brown’s  liquid  assets  from  high- 
class  securities  to  the  speculative  common  stock  of  the  Trust 
Company. 

If,  therefore,  a confidential  relationship  existed,  justifying 
the  application  of  the  doctrine,  and  the  defendant  Holmes  and 
the  Trust  Company  chose  to  mix  the  confidential  relationship 
with  that  of  the  vendor  of  shares,  when  the  propriety  of  the 
transaction  is  called  in  question,  the  onus  is  cast  on  them  to 
establish  the  perfect  fairness  and  equity  of  the  transaction. 
They  must  show  that  Dr.  Brown  entered  into  the  transaction, 
not  through  the  operation  of  any  acts  on  the  part  of  Holmes, 
but  ^^after  full  and  sufficient  deliberation,  and  with  all  the  in- 
formation which  it  was  material  for  him  to  have  in  order  to 


Brown  et  aL  v*  Premier  Trust  Co*  et  aL  McRuer  C.J.H.C.  65 

guide  his  conduct;  and  that  he  had  either  independent  and  dis- 
interested advice,  or  as  ample  protection  as  such  advice  could 
have  given  him”:  see  Clarke  v.  Hawke  (1865),  11  Gr.  527  at 
544.  In  other  words,  they  must  show  that  they  had  given  all 
reasonable  advice  against  themselves  that  would  have  been  given 
to  Dr.  Brown  against  a third  party. 

“It  is  necessary  to  say  broadly,  that  those,  who  meddle  with 
such  transactions,  take  upon  • themselves  the  whole  proof,  that 
the  thing  is  righteous.”  Gibson  v.  Jeyes  (1801),  6 Ves.  266  at 
276,  31  E.R.  1044.  And  at  p.  278  Lord  Eldon  says:  “It  is 

asked,  where  is  that  rule  to  be  found.  I answer,  in  that  great 
rule  of  the  Court,  that  he,  who  bargains  in  matter  of  advantage 
with  a person  placing  confidence  in  him  is  bound  to  shew,  that 
a reasonable  use  has  been  made  of  that  confidence;  a rule  apply- 
ing to  trustees,  attorneys,  or  any  one  else.” 

The  duty  of  the  defendant  Holmes,  put  on  its  lowest  level, 
bound  him  to  communicate  all  the  information  he  had  which 
was  material  for  Dr.  Brown  to  know  in  order  to  enable  him  to 
judge  of  the  value  of  the  shares:  Tate  v.  Williamson^  supra,  at 
p.  65. 

In  Demerara  Bauxite  Company,  Limited  v.  Hubbard  et  al., 
[1923]  A.C.  673,  Lord  Parmoor,  at  p.  681,  uses  the  broadest 
language  to  define  the  duty  of  the  person  standing  in  the  rela- 
tion of  confidence  in  such  cases  as  this : 

“The  principle  has  long  been  established  that,  in  the  absence 
of  competent  independent  advice,  a transaction  of  the  character 
involved  in  this  appeal,  between  persons  in  the  relationship  of 
solicitor  and  client,  or  in  a confidential  relationship  of  a similar 
character,  [the  italics  are  mine]  cannot  be  upheld,  unless  the 
person  claiming  to  enforce  the  contract  can  prove,  affirmatively, 
that  the  person  standing  in  such  a confidential  position  has  dis- 
closed, without  reservation,  all  the  information  in  his  possession, 
and  can  further  show  that  the  transaction  was,  in  itself,  a fair 
one,  having  regard  to  all  the  circumstances.  In  order  that  these 
conditions  may  be  fulfilled  it  is  incumbent  to  prove  that  the 
person  who  holds  the  confidential  relationship  advised  his  client 
as  diligently  as  he  should  have  done  had  the  transaction  been 
one  between  his  client  and  a stranger,  and  that  the  transaction 
was  as  advantageous  to  the  client,  as  it  would  have  been,  if  he 
had  been  endeavouring  to  sell  the  property  to  a stranger.  This 
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principle  is  one  of  wide  application,  and  must  not  be  regarded 
as  a technical  rule  of  English  law.” 

As  I have  already  stated,  I do  not  accept  the  evidence  of  the 
defendant  Holmes  as  to  the  nature  of  the  advice  that  he  says 
he  gave  to  Dr.  Brown  on  the  1st  January  1935,  but  even  accept- 
ing it,  it  falls  far  short  of  what  was  required  of  him  in  the  cir- 
cumstances by  a Court  of  equity.  I think  it  was  his  duty  to  point 
out  clearly  to  Dr.  Brown  all  those  things  within  his  knowledge 
that  would  affect  the  judgment  of  a man  in  Dr.  Brown’s  posi- 
tion who  was  contemplating  changing  a large  part  of  his  estate 
from  high-class  bonds  into  speculative  common  stock  of  this 
character. 

I mention  only  some  of  the  things  that  were  not  discussed 
with  Dr.  Brown,  even  accepting  the  defendant  Holmes’  state- 
ment, which  I think  ought  to  have  been  put  before  him.  I 
think  the  defendant  Holmes  ought  not  only  to  have  drawn 
Dr.  Brown’s  attention  to,  but  to  have  emphasized,  how  far  the 
letter  of  the  15th  October  1934  overstated  the  true  position  of 
the  shares  of  the  Trust  Company.  I can  find  little  in  the 
evidence  before  me  to  justify  the  statement  in  the  letter  that 
the  record  of  the  shares  “has  been  a very  satisfactory  one,  both 
from  the  standpoint  of  security  and  yield”,  nor  does  the  record 
show  justification  for  the  statement  that  “the  reason  for  the 
steadiness  and  increase  in  value  of  the  shares  is  the  fact  that 
they  combine  the  advantages  of  high-class  securities  and  the 
regular  earnings  of  the  Trust  Company”.  The  financial  state- 
ments for  the  three  preceding  years  showed  little  or  no  surplus 
account,  and  in  some  cases  the  net  earnings  were  insufficient  to 
pay  the  dividends  declared,  and  in  others  funds  taken  into  profit 
and  loss  account  from  the  sale  of  shares  at  a premium  were 
drawn  on  to  pay  taxes  and  dividends.  A prudent  man  offering 
independent  advice  would  have  pointed  out  to  Dr.  Brown  that 
the  shares  were  not  listed  on  any  stock  exchange;  that  the 
highest  bid  quotation  recorded  in  the  unlisted  market  at  the 
relevant  time  was  $86.50,  and  that  there  was  no  evidence  of 
an  available  ready  market  for  these  shares  in  the  quantity  pur- 
chased by  Dr.  Brown.  Much  evidence  was  adduced  to  show 
that  the  balance  sheets  of  the  Trust  Company  did  not  reflect 
its  true  position.  I think  the  fact  that  there  were  serious  dif- 
ferences of  opinion  between  the  Registrar  of  Trust  and  Loan 
Companies  and  the  Trust  Company  in  regard  to  the  correctness 
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of  the  financial  statements  of  the  company  was  one  that  a 
stranger  freed  from  the  interest  of  the  defendant  Holmes,  with 
knowledge  of  the  facts,  would  have  taken  trouble  to  point  out 
to  Dr.  Brown  as  a matter  that  he  might  take  into  consideration, 
in  deciding  whether  he  would  go  through  with  the  purchase  or 
not. 

It  might  well  be  that  in  one  view  the  letter  I have  referred 
to,  taken  together  with  the  course  of  conduct  of  the  defendant 
Holmes,  might  be  held  to  be  a fraudulent  misrepresentation,  but 
in  the  view  that  I take  of  the  case  it  is  not  necessary  for  me  to 
make  this  the  foundation  of  my  judgment.  The  character  of 
the  statements  contained  in  the  letter,  together  with  other  state- 
ments made  by  the  defendant  Holmes  for  the  purpose  of  in- 
ducing Dr.  Brown  to  invest  in  shares  of  the  Trust  Company, 
are,  however,  relevant  in  considering  the  application  of  the 
equitable  doctrine  arising  out  of  the  relationship  between  the 
parties. 

Any  element  of  misrepresentation  is  always  important,  and 
the  Court  is  more  watchfully  awake  and  suspicious  in  some 
kinds  of  confidential  relations  than  others:  Hunter  v.  Atkins 
(1834),  3 My.  & K.  113,  40  E.R.  43. 

Bridgeman  v.  Green  et  al.  (1757),  Wilm.  58  at  61,  97  E.R. 
22  at  24,  is  quoted  as  an  express  authority  by  Eldon  L.C.  in 
Huguenin  v.  Baseley,  supra,  at  p.  287.  In  the  former  case, 
although  Lord  Commissioner  Wilmot  was  dealing  with  a gift 
and  a particular  relationship,  I think  his  language  is  equally 
applicable  to  this  case.  He  states  at  p.  61 : 

'*  ...  if  it  [the  Court]  see  the  least  speck  of  imposition 
at  the  bottom,  or  that  the  donor  is  in  such  a situation  with 
respect  to  the  donee,  as  may  naturally  give  him  an  undue  in- 
fluence over  him,  if  there  be  the  least  scintilla  of  fraud;  in  such 
a case,  this  Court  will  and  ought  to  interpose;  and  by  the  exer- 
tion of  such  a jurisdiction,  they  are  so  far  from  infringing  the 
right  of  alienation,  which  is  the  inseparable  incident  to  prop- 
erty, that  it  acts  upon  the  principle  of  securing  the  full,  ample, 
and  uninfluenced  enjoyment  of  it.” 

It  is  to  be  noted  that  all  these  principles  apply  equally  to 
contracts  as  to  gifts  between  persons  within  the  confidential 
relationship. 

It  is  argued  that  as  the  price  paid  for  the  shares  was  the 
price  paid  by  other  purchasers  at  the  same  time.  Dr.  Brown  suf- 


68 


Ontario  Reports. 


[1947] 


fered  no  loss.  I do  not  think  this  is  a valid  consideration  in  an 
action  of  this  sort.  The  value  of  the  shares  is  an  irrevelant 
issue,  except  as  it  may  have  a bearing  on  whether  there  were 
facts  within  the  knowledge  of  Holmes  that  ought  to  have  been 
communicated  to  Dr.  Brown.  In  Tate  v.  Williamson^  supra^ 
Lord  Chelmsford  L.C.,  at  p.  66,  says: 

“Even  if  the  Defendant  could  have  shewn  that  the  price  which 
he  gave  was  a fair  one,  this  would  not  alter  the  case  against 
him.  The  Plaintiff,  who  seeks  to  set  aside  the  sale,  would  have 
a right  to  say,  ‘You  had  the  means  of  forming  a judgment  of 
the  value  of  the  property  in  your  possession,  you  were  bound, 
by  your  duty  to  the  person  with  whom  you  were  dealing,  to 
afford  him  the  same  opportunity  which  you  had  obtained  of 
determining  the  sufficiency  of  the  price  which  you  offered;  you 
have  failed  in  that  duty,  and  the  sale  cannot  stand.’  ” 

Some  considerable  evidence  was  devoted  to  showing  that 
Dr.  and  Mrs.  Brown  knew  what  they  were  doing  and  were 
anxious  to  buy  more  shares  in  the  Trust  Company.  As  Duff  J. 
pointed  out  in  Bradley  et  al.  v.  Crittenden^  supra^  it  is  immaterial 
that  the  donor  makes  the  gift  without  pressure  by  the  donee, 
or  solicitation,  or  that  the  donor  perfectly  understands  the 
nature  of  what  he  is  doing.  In  Bridgeman  v.  Green  et  al.,  supra, 
there  was  much  evidence  that  the  person  was  perfectly  aware 
of  what  he  was  doing  and  had  repeatedly  confirmed  it.  Upon 
that.  Lord  Commissioner  Wilmot  comments  that  it  only  tends 
to  show  more  clearly  the  deep-rooted  influence  over  him.  The 
question  is  not  whether  Dr.  Brown  knew  what  he  was  doing, 
had  done,  or  proposed  to  do,  but  how  the  intention  was  produced; 
whether  all  the  care  and  providence  were  placed  around  him, 
as  against  those  who  advised  him,  which  from  their  situation 
and  relation  with  respect  to  him  they  were  bound  to  exert  on 
his  behalf:  Huguenin  v.  Baseley,  supra,  per  Lord  Eldon,  at  p. 
299. 

I have  therefore  come  to  the  conclusion  that  the  defendants 
Holmes  and  the  Trust  Company  have  not  discharged  the  onus 
on  them  as  laid  down  by  Duff  J.  in  Bradley  et  al.  v.  Crittenden, 
supra,  of  showing  that  the  purchase  of  the  400  shares  on  the 
1st  January  1935  was  the  result  of  the  independent  judgment 
of  Dr.  Brown,  free  from  the  influence  of  the  defendant  Holmes. 

If  I am  right  in  the  conclusion  that  the  relations  between 
Dr.  Brown  and  the  Trust  Company  were  such  on  the  1st  Janu- 
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ary  1935  as  to  make  the  transaction  at  that  date  impeachable, 
there  can  be  no  doubt  that  the  same  relationship  continued  to 
the  20th  February  1935  the  date  on  which  the  sale  of  the  one 
hundred  shares  was  concluded  by  the  acceptance  of  the  applica- 
tion and  the  allotment  of  the  shares.  In  fact,  during  the  interval 
between  the  1st  January  1935  and  the  date  of  the  formal  accept- 
ance of  the  application  for  the  one  hundred  shares,  the  confiden- 
tial character  of  the  relationship  became  more  closely  knit.  The 
wills  of  Dr.  and  Mrs.  Brown  had  been  executed,  and  the  Trust 
Company  was  not  only  holding  all  Dr.  Brown’s  liquid  assets,  clip- 
ping the  coupons  on  his  bonds  and  debentures,  and  collecting  the 
interest  and  principal  on  the  mortgages,  but  it  was  being  con- 
sulted repeatedly  by  Dr.  and  Mrs.  Brown,  who  were  seeking 
advice  on  their  investments.  I therefore  hold  that  a right  of 
action  lay  in  Dr.  Brown  during  his  lifetime  to  set  aside  the  sale 
to  him  of  the  500  shares  in  question. 

It  is  contended  however,  that  even  if  such  a right  of  action 
lay  it  ought  not  now  to  be  given  effect  to  because  of  the  lapse 
of  time  and  acquiescence.  Acquiescence  is  recognized  as  a good 
defence  in  an  action  of  this  sort  where  it  is  properly  made  out. 
In  ^mith  v.  Clay  (1767),  3 Bro.  C.C.  639n,  29  E.R.  743,  Lord 
Camden  emphasizes  that  each  case  must  be  decided  on  the 
particular  facts  of  the  case : 

“A  Court  of  equity  which  is  never  active  in  relief  against 
conscience,  or  public  convenience,  has  always  refused  its  aid 
to  stale  demands,  where  the  party  has  slept  upon  his  right,  and 
acquiesced  for  a great  length  of  time.  Nothing  can  call  forth 
this  court  into  activity,  but  conscience,  good  faith,  and  reason- 
able diligence;  where  these  are  wanting,  the  Court  is  passive, 
and  does  nothing.” 

But  there  is  another  principle  to  be  applied  in  cases  where 
acquiescence  is  set  up  as  a defence,  and  that  is  set  out  by  Lord 
Justice  Turner  in  Gresley  v,  Mousley  (1859) , 4 DeG.  & J.  78  at 
95,  45  E.R.  31: 

“Besides  these  principles,  which  apply  generally  to  all  cases, 
there  is,  I think,  another  principle  which  applies  specially  to 
cases  of  dealings  between  solicitor  and  client  and  other  parties 
standing  towards  each  other  in  the  like  relation — that  during 
the  continuance  of  the  relation  the  same  weight  ought  not  to 
be  given  to  the  lapse  of  time  as  is  justly  due  to  it  when  no 
such  relation  subsists.  I do  not  say  that  no  weight  can  be  given 
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to  it.  This  case  does  not,  in  my  opinion,  call  for  the  decision 
of  that  point.'’ 

The  transaction  with  Dr.  Brown  being  impeachable  at  and 
after  its  completion,  the  question  before  the  Court  is,  has  it 
been  shown  that  it  is  not  now  impeachable  by  anything  that 
has  subsequently  occurred?  While  a positive  act  is  not  neces- 
sary to  render  the  transaction  unimpeachable,  the  defence  must 
prove  a fixed,  deliberate  and  unbiased  determination  that  it 
should  not  be  impeached.  This  may  be  proved  either  by  lapse 
of  time  during  which  the  transaction  has  been  allowed  to  stand, 
or  by  other  circumstances:  Wright  v.  Vanderplank  (1856),  8 
DeG.  M.  & G.,  133  at  146,  44  E.R.  340. 

The  delay  in  asserting  rights  cannot  be  a defence  in  equity 
unless  it  is  shown  that  Dr.  Brown  in  his  lifetime  was  aware 
of  his  rights:  Allcard  v.  Skinner , supra,  at  p.  174.  Moreover, 
in  the  circumstances  of  this  case  I think  it  is  clear  that  the 
relationship  that  existed  from  1st  January  1935  to  the  date  of 
the  death  of  Dr.  Brown  continued  to  be  of  the  same  confidential 
character,  and  that  within  the  principles  laid  down  in  Allison  v, 
Clayhills  (1907),  97  L.T.  709,  and  Demerara  Bauxite  Company, 
Limited  v.  Hubbard  et  al.,  supra,  it  has  not  been  shown  that 
Dr.  Brown  acted  uninfiuenced  by  the  defendant  Holmes,  so  that 
his  failure  to  assert  his  rights  during  his  lifetime  would  justify  a 
defence  of  acquiescence. 

On  Dr.  Brown's  death  an  entirely  new  situation  arose.  The 
duty  was  then  on  the  Trust  Company,  as  executor  and  trustee 
of  Dr.  Brown's  estate,  to  protect  the  interest  of  the  estate. 
Notwithstanding  that  it  had  full  knowledge  of  the  facts  through 
the  defendant  Holmes,  it  took  no  action,  and  it  cannot  now 
be  heard  to  say  that  there  has  been  delay  in  bringing  an  action 
which  it  had  a right  to  bring,  or  at  least  it  might  have  divested 
itself  of  its  responsibility  as  executor  and  trustee  so  that  others, 
upon  being  fully  informed  of  the  facts,  might  have  brought  the 
action. 

After  assuming  the  duties  of  executor  and  trustee  the  Trust 
Company  appears  to  have  made  an  effort  to  make  its  own 
position  more  secure,  and  asked  the  beneficiaries  to  sign  a letter 
addressed  to  it  in  June  1938,  which  reads  as  follows: 

‘T,  the  undersigned  beneficiary  of  the  Estate  of  Wilber  ' 
Franklin  Brown,  Sr.,  hereby  direct  The  Premier  Trust  Com- 
pany, the  Executor  of  the  said  Estate,  to  continue  to  hold  as 
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an  asset  of  the  Estate  the  fully  paid  shares  of  the  capital  stock 
of  The  Premier  Trust  Company  owned  by  the  Estate/’ 

Acting  on  the  advice  and  solicitation  of  the  defendant  Holmes, 
and  without  any  independent  advice,  Mrs.  Brown  signed  this 
direction.  On  the  4th  June  the  Trust  Company  addressed  letters 
to  the  plaintiffs,  Dr.  Wilber  F.  Brown,  Jr.,  James  E.  Brown  and 
Helen  H.  B.  Duncan,  who  are  beneficiaries  under  the  will  of 
Dr.  Brown,  referring  to  an  interview  between  Mrs.  Brown  and 
the  defendant  Holmes,  and  to  the  fact  that  one  of  the  assets  of 
the  estate  was  shares  in  the  Trust  Company,  and  stated: 

as  we  are  the  Executors  of  your  Father’s  Will  we  feel 
that  the  beneficiaries  should  direct  us  to  continue  to  hold  the 
stock.  Your  Mother  agreed  with  this  and  on  the  1st  inst., 
signed  a direction  similar  to  the  one  enclosed.” 

The  letter  goes  on  to  ask  the  beneficiary  to  sign  the  direc- 
tion and  return  it.  Dr.  Wilber  Brown  and  Mrs.  Duncan  signed 
the  direction  as  requested.  James  E.  Brown  did  not.  I cannot 
see  that  these  directions  can  assist  the  Trust  Company  in  this 
action  and  it  was  not  argued  that  they  could.  The  Trust  Com- 
pany was  dealing  with  its  cestuis  que  trusty  and  there  was  no 
suggestion  that  they  put  before  them  any  information  except 
that  which  was  contained  in  the  letter  of  the  4th  June.  Just 
why  the  Trust  Company  stated  to  the  beneficiaries,  *Ve  feel 
that  the  beneficiaries  should  direct  us  to  continue  to  hold  the 
stock."  Your  Mother  agreed  with  this”,  is  not  clear.  Mr.  Dales, 
the  writer  of  the  letter,  on  being  questioned  in  respect  of  the 
matter,  gave  no  satisfactory  explanation.  He  did  not  contend 
that  the  letter  implied  that  Mrs.  Brown  was  concurring  in  the 
legal  necessity  for  a direction  of  this  character  being  given.  The 
only  interpretation  I can  put  on  this  letter  is  that  the  writer 
intended  the  beneficiaries  to  believe  that  the  Trust  Company 
felt  that  it  was  in  the  interests  of  the  estate  that  it  should  be 
directed  to  hold  the  shares.  That  being  so,  I cannot  see  that 
these  directions,  signed  as  they  were,  can  affect  the  result  of 
this  case.  To  hold  otherwise  would  be  to  hold  that  the  Trust 
Company,  by  procuring  a direction  of  this  character  to  be  signed 
by  the  cestuis  que  trusty  deprived  them  of  a right  of  action 
against  it,  which  existed  at  that  time.  Neither  equity  nor 
good  conscience  would  permit  such  a contention  to  prevail. 

It  was  suggested  in  the  course  of  the  trial,  and  argued,  but 
faintly,  that  the  plaintiffs  were  guilty  of  laches  because  they 
did  not  institute  this  action  earlier  to  assert  their  rights  against 
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the  Trust  Company.  Even  if  such  a contention  could  in  any  case 
be  given  effect  to,  I do  not  think  it  should  prevail  in  this  case. 
It  is  true  that  a decline  in  the  dividend  rate  on  the  shares  of  the 
Trust  Company  brought  about  the  investigation,  but  I do  not 
find  in  the  record  any  evidence  that  would  justify  me  in  holding 
that  the  plaintiffs  have  been  guilty  of  laches  or  acquiescence  in 
the  impeached  transaction  after  they  had  full  knowledge  of  the 
facts.  As  long  as  the  confidential  relationship  continued  to  exist 
it  was  the  duty  of  the  company  to  acquaint  the  cestuis  que  trust 
fully  with  all  facts  within  its  knowledge  concerning  the  sale 
of  the  shares  as  they  have  been  shown  to  exist  in  the  trial  of 
this  action.  This  not  having  been  done,  the  defence  of  acquies- 
cence cannot  prevail:  Randall  v.  Errington  (1805),  10  Ves.  423, 
32  E.R.  909. 

Judgment  will  go  for  the  plaintiffs,  setting  aside  the  sale  and 
allotment  of  the  500  shares  of  the  capital  stock  of  The  Premier 
Trust  Company  in  question  in  this  action,  and  for  the  sum  of 
$55,000,  together  with  interest  at  the  rate  of  5 per  cent,  per 
annum  from  the  1st  January  1935  on  the  sum  of  $44,000,  and 
from  the  20th  February  1935  on  the  sum  of  $11,000.  On  account 
of  this  the  Trust  Company  will  have  credit  for  the  amount  of 
the  dividends  paid  to  Dr.  Brown  and  his  estate  on  the  500  shares 
in  question  since  the  1st  January  1935. 

An  order  will  go  removing  the  Trust  Company  as  executor 
and  trustee  of  the  estate  of  Dr.  Brown,  in  usual  form,  directing 
that  the  Trust  Company  pass  its  accounts.  The  plaintiffs  claim 
the  sum  of  $85,000  damages  for  fraud  and  misrepresentation 
against  both  defendants.  In  the  view  I take  of  this  action,  this 
claim  is  an  alternative  one,  and  concerning  it  I make  no  order. 
In  my  view  the  defendant  Holmes  was  added  as  a proper  party 
to  the  action.  While  the  action  is  dismissed  against  him,  I make 
no  order  as  to  costs.  The  Trust  Company  will  pay  the  costs  of 
the  plaintiffs  and  the  defendant  Effie  C.  Brown.  I may  be 
spoken  to  in  reference  to  the  appointment  of  a trustee  to  act  in 
place  of  the  Trust  Company. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs:  Shaver,  Paulin  & Branscomhe, 
Toronto. 

Solicitors  for  the  defendants  The  Premier  Trust  Company 
and  Holmes:  McMaster,  Montgomery  & Co.,  Toronto. 

Solicitors  for  the  defendant  Effie  Brown:  Denison  & Foster, 
Toronto. 
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[COURT  OF  APPEAL.] 
Shook  V.  Munro  et  aL 


Limitation  of  Actions— Mortgage— Preventing  Ruhning  of  Statute- 
Agreement  that  Payment  Not  to  be  Required  during  MortgagoT^s 
Lifetime — Consideration — The  Limitations  Act,  R.S.O.  1937,  c 118 
ss.  4,  15,  23.  , . , 

Mortgages — Payment — Extension  of  Time — Limitation  of  Actions. 

A mortgage  was  given  by  S (a  widow)  in  1923,  providing  for  the  first 
payment  of  interest  on  1st  January  1924,  with  an  acceleration  clause 
as  to  principal.  There  were  three  mortgagees,  one  of  whom  died  in 
1926,  and  there  was  evidence  that  an  arrangement  had  been  made 
between  S and  the  surviving  mortgagees  that  S would  not  be  pressed 
for  payment  in  her  lifetime,  that  she  would  pay  off  the  mortgage 
if  her  financial  position  improved,  and  that  failing  payment  by  her 
during  her  life  the  property  would  be  sold  after  her  death  to  pay 
off  the  mortgage.  The  other  two  mortgagees  died  in  1931  and  1934 
respectively,  and  the  will  of  each  of  them  contained  a direction  to 
the  executors  to  “show  the  same  consideration”  to  S as  had  previously 
been  shown.  No  payment  of  either  principal  or  interest  was  ever 
made  on  the  mortgage,  and  S remained  in  possession  until  her  death 
in  1943.  After  her  death  her  executor  brought  an  action  for  a declara- 
tion that  the  defendants,  executors  of  the  last  surviving  mortgagee, 
had  no  right,  title  or  interest  in  the  land,  on  the  ground  that^  the 
mortgagee’s  remedies  had  been  extinguished  under  The  Limitations 
Act. 

H eld ^ PLogg  J.A.  dissenting,  the  action  must  be  dismissed.  The  agree- 
ment to  extend  the  time  for  payment  under  the  mortgage  was  valid 
and  binding,  supported  by  good  consideration,  and  its  effect  was  to 
prevent  the  running  of  the  statute  until  S’s  death,  which  was  the  time 
at  which  default  first  occurred  under  the  mortgage  as  modified. 
Review  of  authorities. 

An  appeal  by  the  defendants  from  a judgment  of  Kelly  J. 
in  favour  of  the  plaintiff.  The  facts,  and  the  relief  sought,  are 
stated  in  the  reasons  for  judgment. 

30th  September  and  1st  October  1946.  The  appeal  was  heard 
by  Henderson^  Hope  and  Hogg  JJ.A. 

G.  T.  Walsh,  K.C.  (J.  C.  N.  Currelly,  with  him),  for  the  de- 
fendants, appellants:  We  admit  that  no  interest  or  principal 
was  ever  paid  under  the  mortgage,  but  it  is  clear  on  the  evidence 
that  the  mortgagees  had  agreed  that  the  mortgagor  would  not 
be  pressed  for  payment  during  her  lifetime,  and  that  the  mort- 
gage would  be  paid  off  on  her  death  or  when  her  circumstances 
improved.  The  mortgagor  took  the  benefit  of  this  agreement, 
and  the  plaintiff  as  her  representative  is  estopped  from  pleading 
s.  23(1)  of  The  Limitations  Act,  R.S.O.  1937,  c.  118.  “In  the 
meantime”  in  this  subsection  refers  to  the  period  between  the 
accrual  of  the  right  of  action  and  the  bringing  of  the  action. 

[Henderson  J.A.:  Is  that  agreement  binding  in  law?  Is  there 
any  consideration  passing  to  the  mortgagees?]  The  mortgagor 
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accepted  the  benefit,  and  it  must  be  binding  on  the  plaintiff. 
[Hope  J.A.:  Do  you  say  that  there  was  an  implied  term  that  she 
would  not  claim  the  benefit  of  the  statute?]  Yes.  [Henderson 
J.  A. : Your  position  is  that  she  accepted  the  extension  of  time,  and 
therefore  could  not  now  repudiate  the  agreement?]  Yes.  The 
plaintiff  admits  that  he  agreed  to  pay  $5,000  after  his  mother’s 
death.  There  was  also  an  insurance  cheque  endorsed  by  Mrs. 
Shook  and  given  to  the  mortgagees’  solicitor. 

[Hogg  J.A.:  Where  is  there  any  acknowledgment  in  writing 
to  take  the  case  out  of  the  statute?  “In  the  meantime”  in  s. 
23(1)  surely  means  while  the  ten  years  are  running.]  In  spite 
of  s.  23(1),  the  mortgagees  still  have  a good  mortgage.  As  to 
the  meaning  of  “in  the  meantime”,  we  refer  to  In  re  Lord  Clif- 
den;  Annaly  v.  Agar-EUis,  [1900]  1 Ch.  774.  [Hogg  J.A.:  What 
is  the  meaning  of  the  phrase  “would  otherwise  have  been  bar- 
red” in  s.  23(1)  ?].  The  agreement  postpones  the  time  for  pay- 
ment until  the  death  of  Mrs.  Shook,  and  the  statute  thus  begins 
to  run  only  from  that  time.  [Henderson  J.A.:  Can  the  time  for 
payment  be  extended  orally?]  Yes:  Re  Gould;  Ex  parte  Gar- 
vey, [1940]  O.R.  250,  [1940]  3 D.L.R.  12. 

It  would  be  a fraud  for  the  plaintiff,  in  the  circumstances  of 
this  case,  to  take  advantage  of  The  Limitations  Act:  Nickle  v. 
The  Kingston  and  Pembroke  R.W.  Company  (1906),  12  O.L.R. 
349;  Cherry  v.  Cherry  (1921),  20  O.W.N.  245. 

This  case  is  distinguishable  from  Re  Mitchell  and  Fraser 
(1917),  40  O.L.R.  389,  because  here  the  mortgage  contains  an 
attornment  clause.  The  proceedings  before  the  County  Court 
Judge  were  not  a nullity,  as  against  the  plaintiff,  but  were  valid; 
the  plaintiff  represented  the  estate  in  those  proceedings. 

W.  J.  A.  Fair,  for  the  plaintiff,  respondent:  We  rely  on  s.  23(1) 
of  The  Limitations  Act,  since  no  interest  or  principal  was  ever 
paid  under  the  mortgage.  The  1942  letter  to  the  defendants’ 
solicitor  was  not  an  acknowledgment,  but  was  merely  a reply  to 
the  solicitor’s  intimation  that  he  had  purchased  the  house  at  the 
tax  sale,  without  mentioning  that  he  had  purchased  it  for  the 
mortgagees.  Moreover,  the  letter  was  written  without  prejudice. 
The  cheque  endorsed  by  the  mortgagor  is  not  good  evidence. 
She  was  advanced  in  age  at  that  time.  If  the  Court  accepts  the 
mortgage  itself  as  proof  that  money  was  actually  advanced  to 
the  mortgagor,  it  must  also  be  accepted  as  proof  of  the  terms  of 
payment.  Time  under  The  Limitations  Act  runs  from  the  first 
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default:  Pears  v,  Yeats;  Re  Hipkiss  v.  Pears,  [1938]  O.W.N. 
458;  McFadden  v,  Brandon  (1904) , 8 O.L.R.  610. 

[Hogg  J.A.:  What  about  the  agreement  postponing  the  time 
for  payment?]  No  such  agreement  is  proved.  [Hope  J.A.:  There 
is  evidence  of  an  understanding  that  Mrs.  Shook  was  not  to  be 
disturbed.]  That  is  not  sufficient  to  prove  an  agreement.  Fur- 
ther, such  an  agreement  must  be  in  writing.  Nothing  is  said  in 
the  plaintiff’s  letter  about  any  particular  time  for  payment. 

' Re  Gould;  Ex  parte  Garvey,  supra,  is  inapplicable,  because 
it  concerned  a loan  where  time  did  not  start  to  run  until  a future 
date.  Here  a definite  date  was  set,  and  more  than  ten  years 
elapsed  after  that  date. 

G.  T.  Walsh,  K.C.,  in  reply:  The  extension  agreement  need 

not  be  in  writing:  In  re  Daintrey;  Ex  parte  Holt,  [1893]  2 Q.B. 

116.  We  refer  also  to  Eiserman  et  al.  v.  Starko,  [1940]  3 

W.W.R.  525,  [1941]  1 D.L.R.  153.  n ^ 

Cur.  adv.  vult. 


8th  January  1947.  Henderson  J.A.: — An  appeal  from  the 
judgment  of  Mr.  Justice  Kelly  dated  the  20th  March  1946. 

The  claim  is  for  a declaration  that  the  defendants  have  no  title 
or  interest  in  the  east  half  of  lot  3 on  the  west  side  of  George 
Street  and  the  north  side  of  McDonnell  Street  in  the  city  of 
Peterborough;  for  an  accounting  of  all  moneys  received  by  the 
defendants  from  the  property;  for  an  order  for  delivery  up  of 
possession;  and  for  damages  for  trespass. 

The  learned  trial  judge  found  in  favour  of  the  plaintiff,  de- 
claring that  the  defendants  had  no  title,  right  or  interest  in  the 
premises,  ordering  the  defendants  to  deliver  up  possession  to  the 
plaintiff,  awarding  the  plaintiff  $500  damages,  and  for  an 
accounting. 

The  plaintiff  is  the  executor  and  trustee  of  the  last  will  and 
testament  of  Sarah  Catherine  Shook,  his  mother,  who  died  on 
8th  October  1943,  and  the  defendants  are  the  executors  of  the 
estate  of  Charlotte  Dickson,  deceased,  who  died  on  the  11th 
June  1934. 

The  property  in  question  was  purchased  by  the  plaintiff’s 
father  in  November  1908,  and  his  father  mortgaged  the  property 
to  one  Addie  Harold  in  May  1914,  to  secure  $5,000.  He  be- 
queathed the  property  to  his  widow,  Sarah  Catherine  Shook. 

Shortly  after  the  death  of  James  C.  Shook  in  1919,  Mary  A. 
Hazlitt,  a daughter,  took  an  assignment  of  the  mortgage  from 
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Addie  Harold,  and  no  further  action  appears  to  have  been  taken 
on  this  mortgage. 

On  17th  July  1923  Sarah  C.  Shook  mortgaged  the  property 
to  Mary  A.  Hazlitt,  Charlotte  Dickson  and  Martha  Dickson, 
sisters,  for  $4,000,  which  provided  for  its  repayment  on  the  1st 
July  1928,  with  interest  at  6 per  cent.,  payable  half-yearly.  The 
mortgage  contained  the  usual  attornment  clause  and  an  accel- 
eration clause  providing  that  on  default  of  payment  of  interest 
the  principal  should  become  due  and  payable. 

Mary  A.  Hazlitt  died  on  the  10th  April  1926,  and  appointed 
her  sisters  Charlotte  Dickson  and  Martha  Dickson  as  execu- 
trices of  her  will. 

Martha  Dickson  died  on  the  2nd  June  1931,  appointing  her 
sister  Charlotte  Dickson  and  her  niece  Mary  Jane  Davidson 
to  be  the  executrices  of  her  will  and  by  a codicil  she  provided 
as  follows : 

“And  I direct  and  instruct  my  executors  to  use  the  same 
consideration  in  respect  of  any  indebtedness  due  me  by  Sarah 
Catherine  Shook  as  I have  done  in  the  past.” 

Charlotte  Dickson  died  on  11th  June  1934,  and  appointed  the 
present  defendants  and  one  Dickson  Davidson  her  executors, 
and  probate  of  her  will  was  granted  to  the  defendants  on  19th 
October  1934. 

By  her  will  Charlotte  Dickson  provided  as  follows: 

“And  I direct  and  instruct  my  said  Executors  and  Trustees 
to  use  the  same  consideration  in  dealing  with  Mrs.  S.  C.  Shook 
as  my  sister  and  myself  have  done  in  the  past  and  to  postpone 
any  action  in  respect  of  any  indebtedness  due  by  the  said  Mrs. 
S.  C.  Shook  to  myself  until  after  her  death.” 

There  is  ample  evidence  that  there  was  an  agreement  be- 
tween the  Misses  Dickson  and  Catherine  Shook  that  she,  the 
mortgagor,  was  not  to  be  pressed  for  payment  during  her 
lifetime,  and  that  she  would  pay  off  the  mortgage  when  her 
financial  position  improved,  or,  failing  that,  that  after  her  death 
the  property  would  be  sold  to  pay  off  the  mortgage.  The 
plaintiff  was  fully  aware  of  this  agreement. 

It  appears  from  the  record  that  on  30th  October  1942  Mr. 
James  F.  Strickland,  K.C.,  had  written  to  Mrs.  Shook  and 
his  letter  had  been  forwarded  to  the  plaintiff,  who  was  then  in 
British  Columbia  on  business  connected  with  his  mother’s 
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estate.  The  letter  was  forwarded  to  the  plaintiff  by  his  mother, 
and  on  17th  November  1942  the  plaintiff  wrote  to  Mr.  Strick- 
land as  follows  : 

“Your  letter  of  Oct.  30th  to  my  mother  Mrs.  S.  C.  Shook  of 
176  McDonnell  St.  has  been  forwarded  on  to  me  and  I am  send- 
ing it  to  the  Solicitors  of  our  Estate  Messrs.  Burton  & Newman 
18  Toronto  St.,  Toronto  Ont.  of  which  firm  Mr.  G.  F.  Burton 
is  my  mother’s  solicitor  with  instructions  to  protect  her  and 
prevent  you  from  interfering  with  our  Tenants,  or  my  mothers 
revenue  or  her  peaceful  occupation  of  her  home  and  apartment 
untill  [sic]  the  expiration  of  our  redemption  period  which  is 
about  the  7th  of  August  1943  one  year  from  date  of  tax  sale 
last  August.  As  this  mortgage  was  inherited  by  the  Miss  Dick- 
sons and  they  gave  their  word  of  honour  that  my  mother  would 
not  be  pressed  for  payment  or  her  peaceable  occupation  of  her 
home  interfered  with  during  her  lifetime  and  that  she  could 
pay  it  off  if  her  financial  position  improved  and  permitted  her 
to  do  so  and  she  is  also  protected  by  reason  of  the  moratorium. 

“We  have  every  intention  of  redeeming  the  property  and 
regret  having  had  to  let  it  go  to  the  Tax  Sale  which  was  caused 
by  reason  of  our  keeping  the  property  up  and  improvements  and 
utilization  of  funds  to  take  care  of  other  assets,  timber  and  lands 
in  the  West  which  I intend  to  sell  to  clear  the  matter  up.  You 
have  not  purchased  the  property  until  August  7,  1943  and  I 
am  astounded  at  your  high  handed  methods  especially  as  I am 
away  and  my  mothers  age  entitles  her  to  some  consideration. 
You  will  hear  from  our  Solicitors  and  any  further  dealing  in  this 
matter  you  do  with  Mr.  G.  F.  Burton  who  will  consult  with 
my  mother  and  reply  to  you  accordingly.  I write  you  fully 
without  prejudice  and  trust  you  will  have  the  decency  not  to 
bring  further  worry  or  pressure  on  her  at  this  time  ...” 

The  Misses  Dickson  meticulously  observed  the  terms  of  this 
agreement  and  by  their  respective  wills  provided  for  its  con- 
tinued perform^ance  until  the  late  Mrs.  Shook’s  death. 

Agreements  extending  the  time  for  payment  of  indebtedness, 
whether  payable  under  mortgage  or  otherwise,  are  of  everyday 
occurrence  and  the  effect  of  such  an  agreement  is  to  prevent 
the  Statute  of  Limitations  from  running  against  the  creditor 
or  in  favour  of  the  debtor.  This  constitutes  the  consideration, 
on  both  sides,  for  the  agreement.  Here  the  agreement  was 
fully  performed  by  the  creditor,  and  the  benefit  of  it  was  re- 
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ceived  and  accepted  by  the  debtor,  who,  in  my  opinion,  cannot 
now  be  heard  to  repudiate  it. 

In  my  opinion  this  is  a valid  agreement,  fully  performed, 
and  the  benefit  of  it  was  received  by  Mrs.  Shook  up  to  the 
time  of  her  death. 

In  my  opinion,  further,  the  Statute  of  Limitations  did  not 
commence  to  run  upon  the  mortgage  until  the  date  of  Mrs. 
Shook’s  death,  and  the  result  is  that  the  defendants  have  a 
good,  valid  and  subsisting  mortgage,  and  are  entitled  to  enforce 
the  same. 

There  are  a number  of  other  circumstances  in  the  history 
of  the  transactions,  to  which,  in  the  view  I have  taken,  I need 
not  refer.  It  appears  that  on  two  occasions  the  lands  were 
sold  for  taxes,  but  were  redeemed,  and  also  that  certain  pro- 
ceedings were 'taken  in  the  County  Court  of  the  County  of 
Peterborough,  in  the  course  of  which  an  order  for  possession 
was  made  in  favour  of  the  Charlotte  Dickson  Estate  as  landlord. 

The  result  is  that  the  appeal  will  be  allowed  with  costs,  that 
the  defendants  shall  have  a declaration  that  the  mortgage  in 
question  is  a good,  valid  and  subsisting  security  against  the 
lands  in  question,  and  that  the  defendants  shall  have  the  costs 
of  the  action. 

Hope  J.A.: — This  action  was  tried  at  Peterborough  by  the 
Honourable  Mr.  Justice  Kelly,  and  continued  at  Toronto.  Judg- 
ment was  delivered  on  the  20th  March  1946.  The  appeal  was 
heard  on  the  30th  September  1946. 

I have  had  the  benefit  of  reading  the  reasons  delivered  by 
my  brothers  Henderson  and  Hogg,  following  the  appeal. 

The  main  facts  are  little  in  dispute,  and  are  very  fully  re- 
viewed in  the  judgment  of  the  learned  trial  judge,  and  also  in  the 
reasons  of  my  brothers.  I therefore  do  not  propose  to  refer 
to  the  facts  at  any  length. 

In  the  learned  trial  judge’s  reasons  for  judgment  he  states: 

“It  is  clear  from  the  evidence  that  there  was  some  under- 
standing between  the  late  Mary  A.  Hazlitt,  Charlotte  Dickson 
and  Martha  Dickson,  with  the  late  Mrs.  Shook,  to  postpone  any 
action  on  the  mortgage  until  after  Mrs.  Shook’s  death,  and  I 
am  satisfied  on  the  evidence  that  Mrs.  Shook  intended  to  pay 
off  the  mortgage.  . . I am  also  of  the  opinion  that  Kenneth  H. 
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Shook  intended  to  pay  off  the  mortgage  until  it  became  evident 
that  he  could  not  raise  the  money.” 

He  further  states:  . there  was  no  evidence  at  the  trial 

showing  when  such  agreement  was  made,  if  made  at  all.” 

Subsequently  the  learned  trial  judge  states:  “In  the  present 
action  the  contract  for  repayment  was  very  definite,  as  set  out 
in  the  mortgage,  and  that  contract  could  not  be  varied  by  parol 
evidence  of  some  other  agreement  alleged  to  have  been  entered 
into  between  the  parties.” 

On  this  latter  assumption  there  could  be  no  quarrel  with  the 
conclusions  of  the  learned  trial  judge,  and  in  my  opinion  the 
whole  question  of  the  appellants’  success  depends  upon  this  one 
point. 

If  there  had  been  no  agreement  extending  the  time  for  the 
paym.ent  of  the  mortgage  moneys  until  after  the  death  of  the 
mortgagor,  Mrs.  Shook,  or  until  her  circumstances  permitted 
her  to  pay,  then  it  is  without  question  established  that  the  first 
default  in  payment  occurred  on  the  1st  January  1924;  that  by 
reason  of  the  acceleration  clause  in  the  mortgage  the  whole  of 
the  mortgage  debt,  both  principal  and  interest,  then  was  due 
and  payable.  There  having  been  no  payments  made  by  1st 
January  1934,  then  all  right,  title  or  interest  of  the  mortgagees 
would  be  extinguished  by  virtue  of  s.  15  of  The  Limitations  Act, 
R.S.O.  1937,  c.  118.  If,  however,  an  agreement  which  could 
be  maintained  in  law  had  been  concluded  between  the  parties, 
at  any  time  before  the  1st  January  1934,  regardless  of  what  the 
particular  date  of  such  agreement  might  be,  and  provided  that 
such  agreement  extended  the  term  for  payment  until  after  the 
death  of  the  mortgagor,  then  there  could  be  no  default  which 
would  provide  a starting-point  for  the  period  of  limitation  under 
the  statute  until  the  death  of  the  mortgagor. 

Section  4 of  this  Act  provides  that : 

“No  person  shall  . . . bring  an  action  to  recover  any  land 
. . . but  within  ten  years  next  after  the  time  at  which  the  right 
...  to  bring  such  action,  first  accrued  to  the  person  making 
or  bringing  the  same.” 

The  learned  trial  judge  has  made  a finding  of  fact  as  above 
quoted,  that  it  is  clear  from  the  evidence  that  there  was  some 
understanding  between  the  parties.  The  understanding  was  a 
verbal  understanding. 
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In  my  opinion  “the  time  at  which  the  right  ...  to  bring  such 
action,  first  accrued”  was  therefore  not  the  1st  January  1924, 
under  the  first  contract,  but  the  date  or  point  of  time  when 
default  first  occurred  under  the  substituted  agreement,  Le.,  from 
the  date  of  the  death  of  the  mortgagor. 

In  Fisher  and  Lightwood’s  Law  of  Mortgage  7th  ed.  1931, 
p.  312  in  discussing  the  subject  of  the  date  for  legal  redemption, 
the  learned  authors  state : 

“The  date  for  redemption  ...  is  the  same  as  the  date  fixed 
by  the  covenant  for  payment.  On  default  in  payment  at  the 
end  of  the  period,  the  right  of  foreclosure  arises.  But  a later 
date  may  be  agreed  upon,  with  consequent  postponement  of 
foreclosure  . . . There  is,  therefore,  no  objection  to  an  agreement 
that  the  debt  shall  not  be  called  in  during  the  lifetime  of  any 
particular  person.  . .” 

In  support  of  such  last  proposition  the  learned  authors  cite 
Bonham  v.  Newcomb  (1684),  1 Vern.  232,  23  E.R.  435,  and  in 
their  citation  of  the  same  in  note  {h)  on  p.  313,  they  state: 

“It  was  allowed  to  be  shown  by  parol  evidence,  that  an  omis- 
sion to  pay  did  not  amount  to  default  within  the  meaning  of 
the  deed,  the  consent  of  the  person  entitled  to  payment  to  en- 
large the  time,  though  made  without  consideration,  being  held 
to  show  that  there  was  no  default”.  In  support  of  this  state- 
ment the  authors  also  cite  the  case  of  Albert  v.  The  Grosvenor 
Investment  Company,  Limited  (1867),  L.R.  3 Q.B.  123,  at  the 
same  time  stating,  however,  that  in  Williams  v.  Stern  (1879), 
5 Q.B.D.  409,  the  Court  of  Appeal  held  that  a consent  so  given 
was  no  evidence  of  waiver  of  the  mortgagee’s  right  to  take 
possession  at  any  time. 

In  Albert  v.  The  Grosvenor  Investment  Company,  Limited, 
supra,  it  was  held  that  parol  evidence  was  admissible,  and 
showed  that  there  had  been  no  “default”  within  the  meaning  of 
the  deed.  Chief  Justice  Cockburn  said  as  follows: 

“Now  ‘default’  must  be  taken  to  mean  a non-payment  by  the 
party  bound  to  pay,  without  the  consent  of  the  parties  having 
a right  to  waive  the  payment.  And  I see  nothing  which  goes 
to  shew  that  if,  by  the  consent  of  the  person  who  is  to  receive 
payment,  the  time  for  payment  is  extended,  the  omission  to  pay 
within  the  time  specified  must  be  a ‘default’  within  the  meaning 
of  the  word  in  the  bill  of  sale ; and  it  would  be  monstrous  to  hold 
that  it  was  a default,  for  the  mortgagee  might  always  lead  the 
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mortgagor  into  a snare  by  consenting  that  the  time  for  payment 
should  be  extended,  and  then  coming  down  upon  him  by  insisting 
that  there  had  been  a default.  . . . ‘Default’  must  mean  a default 
where  something  is  not  done  by  the  mere  act  of  omission  of  the 
one  party,  and  not  an  omission  with  the  concurrence  of  the 
other  party.” 

In  the  same  case  Lush  J.  said:  “ ‘Default’  must  mean  some- 
thing wrongful,  some  omission  to  do  that  which  ought  to  have 
been  done  by  one  of  the  parties,  and  this  cannot  be  when  the 
omission  to  make  payment  has  the  concurrence  of  the  other 
party.  Therefore  I can  see  no  obstacle  to  our  holding  that  there 
has  been  no  default.” 

In  his  reasons  my  brother  Hogg  has  placed  some  reliance 
upon  Williams  v.  Stern,  supra.  From  reading  the  judgments  in 
this  case  it  would  appear  that  Bramwell  L.J.  expressed  some 
doubt  as  to  the  decision  in  Albert  v.  The  Grosvenor  Investment 
Company  Limited,  as  did  also  Brett  L.J.,  who  went  further  and 
stated  that  he  could  not  agree  with  that  decision.  But  it  is  also 
quite  clear  that  such  expressions  were  obiter  and  were  not  the 
ratio  decidendi  for  the  decision.  Both  of  the  learned  justices 
based  their  judgments  on  the  fact  that  in  the  case  then  at  bar 
there  was  not  evidence  of  a valid  waiver  by  the  defendants,  or, 
as  Brett  L.J.  put  it,  “there  was  no  evidence  to  shew  that  the 
defendant  had  waived  any  of  his  rights  under  the  indenture”. 
The  judgment  was  not  reversed,  but  the  case  was  sent  back 
for  a new  trial. 

It  should,  however,  be  noted  that  in  Williams  v.  Stern,  Bram- 
well L.J.  stated : 

“ . . . but  I do  not  think  that  his  promise  was  sufficient  to 
prevent  him  from  putting  in  force  the  powers  of  the  bill  of  sale : 
it  was  not  an  undertaking  which  bound  him:  the  promise  was 
not  supported  by  any  consideration.  The  plaintiff  was  not  in- 
duced to  alter  his  position.  A promise  to  wait  founded  upon  a 
good  consideration  would  have  prevented  the  defendant  from 
seizing  the  goods  comprised  in  the  bill  of  sale”. 

It  may  be  argued  that  the  foregoing  authorities  were  deal- 
ing with  the  question  of  redemption.  But,  in  my  opinion,  the 
reasoning  is  equally  applicable  to  the  situation  in  the  present 
case.  Ts  there  any  doubt  on  the  evidence  that  had  the  mort- 
gagees herein  attempted  foreclosure  proceedings  even  before 
1st  January  1934,  the  mortgagor  would  have  resisted  the  same. 
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pleading  the  agreement  for  the  extension  of  time  for  payment? 
I think  not.  Moreover  on  evidence  similar  to  that  here  present, 
I am  of  the  opinion  the  mortgagor  would  have  been  successful 
in  resisting  foreclosure. 

In  Gilroy  v.  Proe  (1908),  8 W.L.R.  777,  by  a judgment  of  the 
Full  Court  of  Saskatchewan,  it  was  held  that  an  oral  agreement 
fixing  a new  time  and  a new  manner  in  which  default  could 
occur,  was  valid  and  operative. 

As  to  the  time  when  the  oral  agreement  was  entered  into, 
I am  of  opinion  that  it  is  only  of  importance  to  find  that  it  was, 
in  fact,  entered  into  prior  to  the  expiration  of  the  ten-year 
period  computed  from  the  first  default  in  payment  of  interest, 
namely,  1st  January  1924.  What  evidence  is  there,  therefore, 
from  which  this  can  be  deduced?  The  mortgage  was  dated  the 
17th  July  1923;  the  mortgagee  Mary  Hazlitt  died  on  the  10th 
April  1926.  Her  will  and  codicil,  which  were  probated  after 
her  death,  both  bore  dates  antecedent  to  the  mortgage,  namely, 
the  23rd  May  1922  and  the  21st  March  1923.  The  absence  of 
any  reference,  therefore,  to  this  particular  mortgage  in  the 
Hazlitt  will  bears  no  significance,  particularly  as  the  death 
ensued  so  comparatively  shortly  after  the  first  default  of  pay- 
ment under  the  mortgage. 

The  mortgagee  Martha  Dickson  died  on  the  2nd  June  1931. 
Her  will  and  codicil  were  dated  respectively  the  17th  March 
1930  and  the  19th  May  1931.  It  is  true  that  the  reference  to 
this  mortgage  in  her  will  does  little  more  than  suggest  some 
voluntary  forebearance  on  the  part  of  the  testatrix,  but  it  is  of 
some  significance  as  indicating  that  the  mortgagee  (testatrix) 
was  not  unmindful  of  the  debt  owing  to  her,  and  is  to  a certain 
degree  corroborative  of  a finding  that  some  negotiations  for  an 
extension  of  the  term  for  payment  of  the  mortgage  had  been 
discussed,  if  not  concluded. 

The  last  surviving  mortgagee,  Charlotte  Dickson,  died  on 
the  11th  June  1934,  after  the  expiration  of  the  ten-year  period 
provided  by  the  statute,  computing  the  same  from  the  first 
default,  namely  the  1st  January  1924.  Taking  the  will  as  speak- 
ing from  the  death,  it  would  have  no  peculiar  significance,  but 
in  this  case  I think  the  Court  is  justified  in  considering  the  date 
of  the  making  of  the  will,  namely,  the  13th  February  1933, 
which  would  be  before  the  expiry  of  the  ten-year  period.  There- 
fore, some  very  particular  significance  attaches  to  the  terms  of 
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this  will,  as  corroborative  of  a definite  agreement  of  postpone- 
ment between  the  parties  to  the  mortgage.  This  will  contained 
the  direction : 

“And  I direct  and  instruct  my  said  Executors  and  Trustees 
to  use  the  same  consideration  in  dealing  with  Mrs.  S.  C.  Shook 
as  my  sister  and  myself  have  done  in  the  past  and  to  postpone 
any  action  in  respect  to  any  indebtedness  due  by  the  said  Mrs. 
S.  C.  Shook  to  myself  until  after  her  death.” 

The  learned  trial  judge  has  found  as  a fact  that  there  was 
an  understanding  between  the  parties  to  the  mortgage.  I think, 
on  the  evidence,  it  is  clear  that  there  was  a definite  agreement. 
Was  this  agreement,  therefore,  supported  by  consideration 
which  would  render  it  enforceable  in  law  by  either  party? 

My  brother  Hogg  agrees  that  “it  is  true  that  an  agreement 
to  this  effect  (to  extend  the  time  for  repayment  of  the  mortgage 
money)  if  made  for  good  consideration  would  be  binding  upon 
the  parties  to  it.”  There  therefore  arises  the  question  as  to 
whether  or  not  there  was,  in  this  instance,  such  consideration 
as  would  make  the  agreement  valid  in  law. 

In  Crears  v.  Hunter  (1887),  19  Q.B.D.  341,  Lord  Esher  M.R., 
at  pp.  344-5,  states: 

“It  seems  to  me  that  it  was  laid  down  in  Older shaw  v.  King 
[(1857),  2 H.  & N.  399,  517,  157  E.R.  165,  213]  that  there  would 
in  such  a case  be  a good  consideration,  and  I do  not  think  that 
any  of  the  cases  cited  to  us  is  really  to  the  contrary.  Erie,  J., 
there  said:  ‘Looking  at  the  whole  letter  and  the  circumstances 
under  which  it  was  written,  and  considering  the  importance  of 
further  advances,  I come  to  the  conclusion  that  the  considera- 
tion contemplated  was  that  further  advances  should  be  made 
and  time  given  by  the  creditor  before  he  would  press  for  pay- 
ment of  the  existing  debt.  Though  the  contract  did  not  bind 
the  creditor  to  make  further  advances  or  to  give  time,  unless 
he  chose  to  do  so,  it  is  clear  that,  if  he  did  make  the  advances 
and  did  give  time,  that  which  was  contingent  at  the  time  when 
the  instrument  was  written  became  an  absolute  and  binding  con- 
tract.’ It  clearly  follows  from  what  he  there  says  that,  if  at 
the  request  of  the  guarantor  the  creditor  does  in  fact  forbear, 
there  is  a sufficient  consideration  to  bind  the  guarantor,  who  has 
promised  to  pay  the  debt.  It  was  argued  that  the  request  to 
forbear  must  be  express.  But  it  seems  to  me  that  the  question 
whether  the  request  is  express  or  is  to  be  inferred  from  the 
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circumstances  is  a mere  question  of  evidence.  If  a request  is 
to  be  implied  from  the  circumstances,  it  is  the  same  as  if  there 
were  an  express  request.” 

In  the  same  case  Lindley  L.J.,  at  p.  346,  said:  “I  cannot 
think  that  there  was  no  evidence  for  the  jury  that  there  was 
forbearance  by  the  plaintiff  at  the  request  of  the  defendant. 
On  the  contrary,  the  evidence  to  the  effect  that  there  was  seems 
to  me  overwhelming.  Then  the  question  arises  whether  that 
would  constitute  a sufficient  consideration.  Upon  looking  into 
the  authorities  it  seems  to  me  to  be  the  result  of  other  cases 
besides  Oldershaio  v.  King  [supra]  and  Mills  v.  New  Zealand 
Alford  Estate  Company  [(1886),  32  Ch.  D.  266],  that  it  is  not 
essential  that  the  plaintiff  should  have  agreed  to  forbear:  it  is 
quite  sufficient  if  he  did  forbear  at  the  request  of  the  defendant.” 

Lopes  L.J.  in  his  judgment,  at  p.  346,  states:  “In  this  case 
the  question  is  whether  there  was  evidence  of  a consideration 
for  the  making  of  this  note  by  the  defendant.  The  law  appears 
to  be  that  a promise  to  forbear  is  a good  consideration,  but  also 
that  actual  forbearance  at  the  request,  express  or  implied,  of  the 
defendant  would  be  a good  consideration.  Taking  the  latter  of 
these  two  alternatives,  it  is  undisputed  that  there  was  actual 
forbearance  from  suing  in  this  case.  That  by  itself  would  not 
be  sufficient;  such  forbearance  must  have  been  at  the  request, 
express  or  implied,  of  the  defendant.  There  is  no  evidence  here 
of  any  express  request.  It  seems,  however,  clear  that  there  is 
evidence  of  an  implied  request”. 

In  Fullerton  et  al.  v.  Provincial  Bank  of  Ireland,  [1903] 
A.C.  309,  upon  the  question  of  consideration.  Lord  Macnaghten 
held  the  point  to  be  settled  by  authority  that: 

“It  is  quite  enough  if  you  can  infer  from  the  surrounding 
circumstances  that  there  was  an  implied  request  for  forbear- 
ance for  a time,  and  that  forbearance  for  a reasonable  time  was 
in  fact  extended  to  the  person  who  asked  for  it.” 

Both  of  the  last  mentioned  cases  are  cited  with  approval 
in  Hutchison  v.  The  Royal  Institution  for  the  Advancement  of 
Learning,  [1932]  S.C.R.  57  at  67,  [1931]  4 D.L.R.  689, 13  C.B.R. 
154. 

I think  it  must  be  found  in  the  circumstances  of  this  case 
that  there  was  an  implied,  if  not  indeed  an  express  request  from 
the  mortgagor  to  the  mortgagee,  to  forbear  in  the  exercise  of 
the  mortgagee’s  legal  right,  and  an  implied  variation  of  the 
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term  of  the  mortgage  as  to  the  time  for  repayment.  It  may 
be  argued  that  repayment  is  something  which  the  mortgagor 
was  already  obligated  to  do. 

In  Williams  v.  O’Keefe  et  al,  [1910]  A.C.  186,  it  was  held 
that  if  a party  makes  a contract  for  a good  consideration  to 
do  something  which  he  was  already  bound  to  do,  though  know- 
ing at  the  time  that  the  duty  already  existed,  the  other  party 
can  sue  upon  the  contract.  Moreover  where,  at  the  request, 
express  or  implied,  of  one  party  the  other  forbears  to  exercise 
his  legal  rights,  there  is  good  consideration  for  the  promise  made 
by  the  former:  Francis  v.  Allan,  (1918),  57  S.C.R.  373,  44  D.L.R. 
501;  Adams  v.  Craig  (1911),  24  O.L.R..490,  and  Hubbs  v.  Black 
(1919) , 44  O.L.R.  545  at  552,  46  D.L.R.  583. 

In  the  present  case  the  witness  Miss  Laura  Jane  Davidson 
stated  that  the  arrangement  between  the  parties  to  the  mort- 
gage, after  the  default  in  payment  of  interest  had  occurred,  was 
that  Mrs.  Shook  should  not  be  called  upon  to  pay  the  principal 
or  interest  during  her  lifetime,  provided  she  paid  the  taxes. 
There  is  nothing  to  substantiate  this  evidence,  and  I do  not  know 
that  this  witness  was  in  a position  to  swear  to  the  same.  Never- 
theless, I am  of  opinion  that  the  circumstances  warrant  the 
Court  in  finding  that  there  was  such  an  implied  agreement.  The 
mortgagor  did  continue  to  pay  the  taxes,  and  apparently,  accord- 
ing to  the  evidence,  there  was  no  interference  with  her  occupancy 
of  the  premises  until  default  had  occurred  in  the  payment  of 
taxes  in  1942,  when,  for  a short  period,  the  mortgagees  entered 
into  possession,  collected  the  rents,  and  otherwise  exercised 
control  of  the  premises,  releasing  the  same  to  the  mortgagor 
upon  the  mortgagor  finding  the  money  and  paying  the  tax 
arrears. 

In  Seaton  v.  Twyford  (1870),  L.R.  11  Eq.  591,  it  was  held 
that  a condition  for  punctual  payment  of  interest  is  implied,  if 
not  express,  in  an  agreement  that  the  mortgage  debt  shall  not 
be  called  in  during  a certain  time.  Similarly  I am  of  opinion, 
as  I have  said,  that  the  circumstances  herein  warrant  a finding 
of  an  implied  condition  as  to  the  payment  of  taxes.  This  in 
itself  would  be  a consideration  in  support  of  the  agreement  for 
the  extension  of  time.  It  is  not  for  the  Court  to  inquire  into 
the  adequacy  of  the  consideration,  but  rather  the  existence  of 
consideration. 
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Taking  this  view  of  the  facts  of  this  case,  and  of  the  law 
applicable  thereto,  in  my  opinion  the  appellants  are  entitled  to 
succeed  herein. 

I would  direct  that  the  judgment  in  the  Court  below  be  set 
aside  and  that  the  action  be  dismissed. 

In  view  of  this  disposition  of  the  matter  it  is  not  necessary 
for  me  to  deal  with  the  matter  as  to  the  claim  for  damages  for 
an  alleged  illegal  seizure  of  chattels. 

I therefore  concur  with  the  result  as  found  by  my  brother 
Henderson.  The  appellants  are  entitled  to  their  costs  both  here 
and  below. 

Hogg  J.A.  {dissenting) : — This  is  an  appeal  from  a judgment 
of  Kelly  J.,  by  which  it  is  declared  that  the  appellants  had  no 
right,  title  or  interest  in  the  lands  and  premises  being  the  east 
half  of  Lot  3,  west  side  of  George  Street  and  north  side  of  Mc- 
Donnell Street  in  the  city  of  Peterborough,  Ontario,  and  that 
they  should  deliver  up  possession  of  the  said  lands  and  premises 
to  the  respondent.  The  judgment  furthermore  awarded  the  re- 
spondent $500  damages  and  an  accounting  with  respect  to 
moneys  received  by  the  appellants  from  the  said  premises  during 
the  year  1944.  The  facts  are  somewhat  involved,  and  as  they 
are  set  out  in  detail  in  the  reasons  for  judgment  of  the  learned 
trial  judge,  I merely  relate  those  which  I think  are  essential 
to  an  understanding  of  the  appeal. 

On  the  17th  July  in  the  year  1923,  Sarah  Catherine  Shook 
mortgaged  the  property  in  question  to  Mary  A.  Hazlitt,  Char- 
lotte Dickson  and  Martha  Dickson,  to  secure  the  sum  of  $4,000, 
to  be  paid  on  the  1st  July  1928  with  interest.  The  mortgage 
was  not  made  to  the  mortgagees  jointly,  but  was  made  in  shares. 
The  sum  of  $2,000  was  to  be  repaid  to  Mary  A.  Hazlitt,  the 
sum  of  $1,000  each  to  Charlotte  and  Martha  Dickson.  The  mort- 
gage contained  an  acceleration  clause  providing  that  on  default 
in  the  payment  of  interest,  the  principal  should  become  due  and 
payable.  Interest  upon  the  amount  advanced  was  to  be  paid 
half-yearly  on  the  first  days  of  January  and  July,  the  first  pay- 
ment of  interest  becoming  due  on  the  1st  January  1924.  The 
evidence  establishes  that  no  payments  of  either  principal  or 
interest  were  made  on  the  mortgage,  and  as  a result,  both  prin- 
cipal and  interest  became  due  and  payable  on  the  2nd  January 
1924.  The  evidence  also  establishes  that  no  payments  were  sub- 
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sequently  made  on  account  of  the  mortgage  debt  or  interest 
thereon. 

During  Mrs.  Shook’s  lifetime  and  until  her  death  on  the  8th 
October  1943,  she  lived  in  part  of  the  premises  and  rented  the 
remaining  portion,  and  after  her  death  the  respondent  and  one 
Shantz  occupied  the  property. 

In  August  1942  the  premises  were  sold  by  the  City  of  Peter- 
borough for  arrears  of  taxes  to  the  appellants,  and  were  re- 
deemed by  the  respondent  paying  the  amount  of  such  arrears, 
in  August  1943.  There  is  no  evidence  that  the  taxes  were 
allowed  to  become  in  arrear  at  any  time  prior  to  the  year  1934. 
On  the  15th  May  1944  the  defendants  commenced  landlord  and 
tenant  proceedings  against  the  respondent  as  tenant,  apparently 
in  his  personal  capacity,  and  as  a result  a writ  of  possession  was 
issued  on  the  16th  June  1944,  which  was  executed  by  the  sheriff, 
who  removed  the  furniture  and  household  goods  of  the  late  Mrs. 
Shook  from  the  premises.  This  present  action  was  then  com- 
menced by  the  respondent. 

The  learned  trial  judge  finds  that  no  acknowledgment  in 
writing  of  the  mortgage  debt  was  given  at  any  time  by  Mrs. 
Shook  or  by  anyone  acting  as  her  agent,  such  as  would  satisfy 
The  Limitations  Act,  R.S.O.  1937,  c.  118,  and  furthermore,  finds 
that  under  s.  15  of  that  statute,  the  interest  of  the  mortgagees 
in  the  lands  was  extinguished  after  the  expiration  of  the  ten- 
year  period  within  which  action  might  be  brought,  which  ended 
on  the  2nd  January  1934. 

In  Thuresson  v.  Thuresson  (1901),  2 O.L.R.  637,  in  the  Court 
of  Appeal,  Maclennan  J.A.,  referring  to  s.  15  of  The  Real  Pro- 
perty Limitation  Act,  R.S.O.  1897,  c.  133,  said : 

“That  section  declares  that  at  the  determination  of  the 
period  limited  to  any  person  for  bringing  an  action  the  7ight 
and  title  of  such  pei^son  to  the  land  shall  be  extinguished.  After 
that  time  had  run  in  the  present  case,  therefore,  there  was 
nothing  on  which  the  power  could  operate.  There  was  no  longer 
any  title  in  existence  but  that  of  the  defendants  who  were  in 
possession.’’ 

In  Court  V.  Walsh  (1882),  1 O.R.  167,  it  was  held  that  the 
right  of  action  of  a mortgagee  for  entry  or  foreclosure  is  taken 
away  by  what  is  now  s.  15  of  The  Limitations  Act,  his  title  to 
the  mortgaged  lands  being  extinguished,  and  that  a mortgagee 
who  has  suffered  the  statute  to  run  before  he  asserts  his  right  of 
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entry  cannot,  by  afterwards  getting  possession  of  the  property, 
revive  his  title  to  it,  but  he  is  in  as  a mere  trespasser.  This  judg- 
ment was  affirmed  by  the  Court  of  Appeal  (1883),  9 O.A.R.  294. 

Section  15  of  the  present  Limitations  Act  is  identical  in 
language  with  s.  15  of  The  Real  Property  Limitation  Act  in 
force  in  the  year  1882  and  the  year  1901,  when  judgment  was 
pronounced  in  the  Court  case  and  the  Thuresson  case. 

It  is  argued  on  behalf  of  the  respondent  that  applying  the 
rule  of  law  as  above  expressed,  it  is  apparent  that  after  the 
expiration,  on  the  2nd  January  1934,  of  the  period  within  which 
action  might  be  brought  upon  the  mortgage,  there  was  no  longer 
any  title  to  or  interest  in  the  lands  in  question  in  any  person 
other  than  Mrs.  Shook,  who  was  then  in  possession,  and  that 
the  appellants,  therefore,  had  no  right  to  possession. 

On  the  other  hand,  the  appellants  contend  that  evidence 
has  been  placed  before  the  Court  establishing  the  existence  of 
an  agreement  between  Mrs.  Shook,  as  mortgagor,  and  the  mort- 
gagees, by  the  terms  of  which  Mrs.  Shook  was  not  to  be  pressed 
for  payment  of  the  mortgage  money  during  her  lifetime,  and 
had  the  right  to  pay  off  the  mortgage  when  her  financial  con- 
dition improved.  It  is  argued  that  the  remedies  under  the 
mortgage  did  not  arise  until  the  death  of  Mrs.  Shook  and  the 
Statute  of  Limitations  did  not  commence  to  run  until  that 
event  happened  and  default  still  persisted. 

James  M.  Shook,  a son  of  the  late  Sarah  Shook,  testified 
that  his  mother  had  told  him  that  one  of  the  Misses  Dickson 
had  said  that  Mrs.  Shook  was  not  to  be  molested  as  long  as  she 
lived  and  that  the  arrangement  was  that  any  payments  to  be 
made  in  pursuance  of  the  terms  of  the  mortgage  were  to  be 
waived  until  after  his  mother’s  death,  at  which  time  the  mort- 
gaged property  was  to  be  sold  and  the  proceeds  used  to  pay 
off  the  mortgage. 

Miss  Laura  Davidson,  a niece  of  the  Misses  Dickson,  said 
that  one  of  these  ladies — apparently  Miss  Charlotte  Dickson, 
although  this  is  not  certain  from  the  evidence — had  told  her 
that  an  agreement  existed  between  herself  and  Mrs.  Shook 
under  which  Mrs.  Shook  was  to  have  the  house  as  long  as  she 
lived,  provided  the  taxes  were  assumed  and  paid  by  Mrs.  Shook. 

The  respondent,  Kenneth  H.  Shook,  a son  of  Sarah  Shook, 
said  that  his  mother  had  told  him  that  the  Misses  Dickson  had 
agreed  with  her  that  she  was  not  to  be  pressed  for  payment  of 
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the  mortgage,  nor  her  peaceable  occupation  of  the  premises  dis- 
turbed, during  her  lifetime.  On  the  17th  November  1942  the 
respondent  set  out,  in  a letter  to  the  appellants,  his  understand- 
ing of  the  agreement  between  his  mother  and  the  said  two 
mortgagees. 

A codicil,  dated  19th  May  1931,  of  the  will  of  Miss  Martha 
Dickson,  who  died  on  the  2nd  Jun^  1931,  contained  the  following 
provision : 

‘‘And  I direct  and  instruct  my  executors  to  use  the  same 
consideration  in  respect  to  any  indebtedness  due  me  by  Sarah 
Catherine  Shook  as  I have  done  in  the  past.” 

The  will,  dated  13th  February  1933,  of  Miss  Charlotte  Dick- 
son, who  died  on  the  11th  June  1934,  reads  in  part : 

“And  I direct  and  instruct  my  said  Executors  and  Trustees 
to  use  the  same  consideration  in  dealing  with  Mrs.  S.  C.  Shook 
as  my  sister  and  myself  have  done  in  the  past  and  to  postpone 
any  action  in  respect  of  any  indebtedness  due  by  the  said  Mrs. 
S.  C.  Shook  to  myself  until  after  her  death.” 

Any  arrangement  or  agreement  which  may  have  existed 
with  Mrs.  Shook,  by  which  action  upon  the  mortgage  was  to  be 
postponed,  was  between  Charlotte  Dickson  and  Martha  Dickson 
and  Mrs.  Shook.  There  is  no  evidence  of  any  such  arrangement 
having  been  entered  into  between  Mary  Hazlitt,  who  was  one 
of  the  mortgagees,  and  Mrs.  Shook.  Mary  Hazlitt  died  on  the 
10th  April  1926. 

There  are  three  matters  which  may  require  investigation  in 
an  endeavour  to  solve  the  problem  presented  by  this  appeal: 
1.  Is  there  consideration  for  the  alleged  agreement  to  postpone 
the  time  for  the  payment  of  the  moneys  secured  by  the  mort- 
gage? 2.  Did  the  will  of  Miss  Charlotte  Dickson,  the  sur- 
vivor of  the  three  mortgagees,  give  to  Mrs.  Shook  a postpone- 
ment of  the  time  for  payment  of  the  whole  of  the  mortgage  debt 
or  any  part  of  it?  3.  Is  there  evidence,  which  can  be  admitted, 
to  prove  an  agreement  by  which  a term  of  the  mortgage  is 
varied? 

With  reference  to  the  first  of  the  said  questions,  it  is  true 
that  an  agreement  to  extend  the  time  for  repayment  of  the 
mortgage  money,  if  made  for  good  consideration,  would  be 
binding  upon  the  parties  to  it,  but  there  must  be  some  consid- 
eration, recognized  as  such  by  law,  moving  from  Mrs.  Shook  to 
the  mortgagees  who  had  the  right  to  enforce  payment  of  the 
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mortgage  money,  to  support  a promise  that  further  time  would 
be  given  to  her  within  which  the  mortgage  moneys  might  be 
repaid. 

More  than  three  hundred  years  ago,  in  the  eighteenth  year 
of  the  reign  of  Charles  I,  Mr.  Justice  Reeve  in  the  Court  of 
Common  Pleas,  in  Hammon  v.  Roll  (1642),  March  202,  82  E.R. 
475,  said: 

“Every  promise  ought  to  have  a consideration,  and  that 
ought  to  be  either  benefit  to  him  that  makes  it,  or  disadvantage 
to  him  to  whom  it  is  made  ...” 

In  Fleming  v.  Bank  of  New  Zealand,  [1900]  A.C.  577,  Lord 
Lindley,  who  delivered  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council,  referred  to  the  following  definition  given 
by  Mr.  Justice  Lush  in  Currie  et  al.  v.  Misa  (1875),  L.R.  10  Ex. 
153: 

“A  valuable  consideration  in  the  sense  of  the  law  may  consist 
either  in  some  right,  interest,  profit,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment,  loss  or  responsibility 
given,  suffered,  or  undertaken  by  the  other.” 

A judgment  which  seems  applicable  to  the  facts  present  in 
the  appeal  now  under  consideration  is  that  in  Williams  v.  Stem 
(1879),  5 Q.B.D.  409.  There  the  plaintiff  asked  for  time  within 
which  to  pay  an  instalment  due  with  respect  to  a loan.  The 
defendant  agreed  to  wait  for  a week  before  taking  action,  but 
seized  certain  goods  of  the  plaintiff  to  satisfy  the  debt  before 
the  end  of  that  period.  Bramwell  L.J.  was  of  the  opinion  that 
the  promise  by  the  defendant  not  to  seize  the  plaintiff’s  goods 
was  not  sufficient  to  prevent  him  from  making  such  seizure  as 
it  was  not  an  undertaking  which  bound  him,  not  being  supported 
by  any  consideration.  He  said : 

“A  promise  to  wait  founded  upon  a good  consideration  would 
have  prevented  the  defendant  from  seizing  the  goods  comprised 
in  the  bill  of  sale  ...” 

Brett  L.J.  said  that  default  had  been  made  in  payment  and 
the  plaintiff  relied  upon  the  circumstance  that  the  defendant 
had  promised  to  wait  for  a week  before  taking  action.  “This 
was  not  a misstatement  as  to  existing  facts : it  was  a mere  naked 
promise  not  binding  upon  the  defendant.” 

Cotton  L.J.,  in  speaking  of  the  promise  of  the  defendant  not 
to  seize  and  sell  the  plaintiff’s  goods  within  a week  from  the 
time  default  had  been  made,  said:  “It  is  not  founded  upon  any 
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consideration.  It  seems  to  me  that  nothing  rendered  the  seizure 
and  sale  wrongful.  The  defendant  made  no  representation 
which  operated  to  the  plaintiff’s  disadvantage : he  simply  uttered 
his  own  private  intentions:  he  gave  no  promise  which  was 
enforceable  in  law.” 

The  Court  referred  to  Albert  v.  The  Grosvenor  Investment 
Cmnpanyy  Limited  (1867),  L.R.  3 Q.B.  123,  and  had  doubt 
whether  that  case  was  correctly  decided. 

In  Hurlburt  v.  Thomas  (1847),  3 U.C.Q.B.  258,  Robinson 
C.J,  said,  at  p.  262,  that  “No  doubt,  when  a debt  has  become  due, 
a mere  promise  by  the  creditor  to  give  further  time  is  not  bind- 
ing”. He  referred  to  the  following  remark  of  Eyre  C.J.  in  De 
Symons  v.  Minchwich  (1795),  1 Esp.  430,  170  E.R.  409: 

“If  the  credit  given  was  voluntary,  subsequent  to  and  not 
making  any  part  of  the  original  contract,  it  certainly  might  at 
any  time  be  retracted.” 

The  subject  of  the  element  of  consideration,  in  its  relation 
to  the  law  of  contracts,  is  discussed  in  two  comparatively  recent 
appeals  in  the  Supreme  Court  of  Canada,  namely,  Gallagher  v. 
Murphy  et  at,  [1929]  S.C.R.  288,  [1929]  2 D.L.R.  124,  and  Hut- 
chison V.  The  Royal  Institution  for  the  Advancement  of  Learn- 
ing, [1932]  S.C.R.  57,  [1931]  4 D.L.R.  689,  13  C.B.R.  154. 

It  seems  to  me  that  with  respect  to  the  agreement  which 
the  appellants  allege  was  made  between  the  mortgagor  and  the 
said  two  mortgagees  extending  the  time  for  repayment  of  the 
mortgage  moneys,  no  consideration  passed  from  Mrs.  Shook 
to  these  mortgagees  or  either  of  them  for  the  benefit  conferred 
upon  her,  nor  was  there  any  forbearance  or  loss  undertaken  or 
suffered  by  Mrs.  Shook,  and  that  therefore,  in  consequence,  the 
alleged  agreement  was  nudum  pactum  and  not  binding.  There 
is  evidence  to  the  effect  that  it  was  the  desire  of  Martha  and 
Charlotte  Dickson  to  extend  this  forbearance  to  the  mortgagor, 
but  motive  or  desire,  or  the  moral  element  which  may  be  in- 
volved, does  not  take  the  place  of  valuable  consideration  in  the 
sense  of  the  law.  It  is  essential  that  the  mortgagees,  who  made 
the  alleged  promise  to  Mrs.  Shook  to  extend  the  time  for  repay- 
ment, should  receive  some  benefit  for  such  promise,  or  that 
there  should  be  some  forbearance  or  loss  undertaken  or  suf- 
fered by  Mrs.  Shook.  Any  act  of  forbearance  in  the  matter 
was  on  the  part  of  the  mortgagees,  not  on  the  part  of  Mrs. 
Shook.  There  is  no  evidence  even  of  a further  promise  by 
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Mrs.  Shook  to  pay  the  mortgage  debt  made  before  the  interest 
of  the  mortgagees  in  the  land  had  been  extinguished  by  the 
passage  of  time,  and  it  is  not  clear  how  such  promise,  if  made, 
would  confer  any  new  benefit  or  right  upon  the  mortgagees. 
There  is  no  evidence  whatever  of  any  consideration. 

The  promise  to  pay  taxes,  which  was  contained  in  the  mort- 
gage, and  was  one  of  the  terms  upon  which  the  loan  was  made, 
cannot  serve  again  as  a fresh  consideration,  at  a subsequent 
time,  for  an  alteration  of  the  provisions  of  the  same  mortgage. 
Furthermore,  there  is  no  evidence  that  there  was  any  necessity 
for  a subsequent  promise  made  during  the  lifetime  of  the  Misses 
Dickson,  because  there  is  no  evidence  of  a failure  to  pay  taxes 
until  the  tax  sale  in  1942. 

If  it  were  intended  that  the  alleged  agreement  was  to  have 
been  the  agreement  of  all  three  mortgagees,  and,  as  a fact,  it 
was  only  entered  into  by  the  Misses  Dickson,  and  not  by  Mary 
Hazlitt,  there  would  be  no  agreement,  and  no  liability  was  incur- 
red by  those  who  made  the  agreement:  7 Halsbury,  Laws  of 
England,  2nd  ed.  1932,  p.  72;  United  Nickel  Copper  Co.  v.  Do- 
minion Nickel  Copper  Co.  (1913),  4 O.W.N.  1132,  24  O.W.R. 
462,  11  D.L.R.  88,  affirmed  5 O.W.N.  301,  25  O.W.R.  948,  14 
D.L.R.  919. 

With  reference  to  the  question  of  an  extension  of  time  for 
repayment  of  moneys  secured  by  the  mortgage  having  been  given 
by  the  will  of  Charlotte  Dickson,  as  the  mortgage  was  not  on 
joint  account,  it  would  not  be  affected  by  the  provisions  of  The 
Mercantile  Amendment  Act,  R.S.O.  1937,  c.  178,  s.  3,  and  a 
right  of  action  to  enforce  payment  of  the  mortgage  money 
would  not  vest  in  the  survivor  of  the  mortgagees:  Plenderleith 
V.  Smith  (1905),  10  O.L.R.  188,  affirmed  6 O.W.R.  389. 

The  clause  in  the  will  of  Charlotte  Dickson,  to  which  refer- 
ence has  been  made,  directed  and  instructed  the  trustees  of  the 
will  to  postpone  action  respecting  the  mortgage  until  Mrs. 
Shook’s  death. 

It  has  been  held  that  forgiveness  of  a debt  by  a testator 
amounts  to  a specific  legacy  of  the  debt:  In  re  Wedmore;  Wed- 
more  V.  Wedmore,  [1907]  2 Ch.  277,  followed  in  Re  Rispin 
(1914),  35  O.L.R.  385,  27  D.L.R.  574.  But  even  if  it  should  be 
considered  that  the  direction  to  trustees  to  postpone  action  upon 
the  mortgage  with  respect  to  the  share  of  the  testatrix  therein, 
until  after  the  death  of  Mrs.  Shook,  was  in  the  nature  of  a be- 
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quest  of  an  asset  of  the  estate  of  Charlotte  Dickson  to  Mrs. 
Shook,  the  will,  with  respect  to  the  estate  of  the  testator,  is  to 
be  taken,  by  virtue  of  s.  26(1)  of  The  Wills  Act,  R.S.O.  1937,  c. 
164,  as  speaking  from  the  death  of  the  testatrix,  and  Charlotte 
Dickson's  death  on  the  11th  June  1934  did  not  occur  until  after 
the  period  in  question  under  The  Limitations  Act  had  run  out 
and  her  interest  in  the  mortgaged  lands  had  been  extinguished. 
Also  the  directions  to  the  trustees  of  the  will  were  executory. 
They  were  directed  to  act  in  a certain  manner  after  the  testa- 
trix’s death. 

Furthermore,  for  the  reason  that  the  mortgage  did  not  come 
within  the  statute,  the  will  in  question  would  not  affect  the 
interests,  in  the  mortgage,  of  the  representatives  of  the  other 
two  deceased  mortgagees. 

In  so  far  as  the  third  of  the  above-mentioned  questions  is 
concerned,  the  general  rule  is  that  when  a contract  is  required 
to  be  in  writing,  parol  evidence  is  not  admissible  to  prove  a 
subsequent  agreement  to  vary  the  terms  of  such  contract:  Mor- 
ris V,  Baron  and  Company,  [1918]  A.C.  1;  Maloughney  v.  Crowe 
(1912),  26  O.L.R.  579,  6 DX.R.  471;  Consolidated  Press  Ltd.  v. 
Gibson  et  al,  [1933]  O.R.  458,  [1933]  3 D.L.R.  64. 

In  the  old  case  of  Ex  parte  Hooper  (1815),  19  Ves.  477,  34 
E.R.  593,  Lord  Eldon  L.C.  said:  “ . . . the  law  is,  that  an  original 
mortgage,  vesting  the  legal  estate  by  a contract  in  writing,  can- 
not be  added  to  by  parol”. 

Chitty  on  Contracts,  19th  ed.  1937,  p.  554,  states  that  s.  4 
of  the  Statute  of  Frauds  includes  and  extends  to  a mortgage  or 
charge  of  land. 

It  was  held  in  In  re  Hoyle;  Hoyle  v.  Hoyle,  [1893]  1 Ch.  84, 
that  a recital  in  a testator’s  will  was  a sufficient  memorandum 
in  writing  to  satisfy  the  fourth  section  of  the  Statute  of  Fmuds. 
The  question  arises  whether  the  directions  contained  in  the  wills 
of  Martha  and  'Charlotte  Dickson  would  be  admissible  as  evi- 
dence tending  to  prove  the  existence  of  the  alleged  agreement, 
although  the  direction  in  the  will  of  Martha  Dickson  is  vague 
and  uncertain  in  its  terms. 

The  letter  (ex.  7)  of  the  17th  November  1942,  from  the  re- 
spondent to  the  agent  for  the  appellants,  is  a statement  of  his 
understanding  of  the  terms  of  an  agreement  between  his  mother 
and  the  Misses  Dickson,  according  to  which  the  payment  of  the 
mortgage  money  was  not  to  be  pressed.  Thei^e  is  no  evidence 
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that  the  respondent  took  any  part  in  obtaining,  or  was  the  agent 
of  his  mother  in  the  making  of,  the  alleged  agreement. 

In  view  of  the  fact  that  I have  concluded  that  no  agreement 
existed  to  extend  the  time  within  which  the  mortgage  moneys 
might  be  paid,  because  there  was  no  consideration  for  such 
agreement,  and  also  for  the  reason  that  in  my  opinion  the  issue 
is  not  affected  by  the  will  of  Charlotte  Dickson,  it  is  not  neces- 
sary for  me  to  determine  the  issues  raised  by  the  last  question. 

The  mortgagees  did  not  assert  their  right  to  the  mortgaged 
lands  by  action  within  the  time  prescribed  by  The  Limitations 
Act,  and  as  a result  such  right  was  extinguished  as  against  Mrs. 
Shook,  who  was  in  possession  during  the  statutory  period. 

There  is  no  evidence  of  an  acknowledgment  of  title  in  writ- 
ing by  Mrs.  Shook,  given  before  the  expiration  of  the  time  fixed 
by  the  statute. 

It  was  argued  by  counsel  on  behalf  of  the  appellants  that  the 
evidence  established  that  Mrs.  Shook  acknowledged  in  writing 
the  mortgage  indebtedness,  and  that  the  provisions  of  s.  23  of 
The  Limitations  Act  are,  therefore,  applicable.  I do  not  think 
this  action  is  concerned  with  s.  23.  The  issue  raised  by  the 
pleadings  is  referable  only  to  an  interest  in,  or  to  the  title  and 
possession  of,  land,  and  not  to  personal  rights  between  the 
mortgagor  and  mortgagees  arising  under  the  covenant  for  pay- 
ment of  the  mortgage  money.  Furthermore,  any  evidence  sup- 
porting the  existence  of  an  acknowledgment  in  writing  of  the 
right  of  the  mortgagees  or  some  of  them  to  be  repaid  the 
amount  secured  by  the  mortgage  is  with  reference  to  an 
acknowledgment  made  after  the  statutory  period  had  ended: 
see  Pears  v,  Yeats;  Re  Hipkiss  v.  Pears , [1938]  O.W.N.  458. 

Apart  from  the  fact  that  the  right  of  the  appellants  to  the 
mortgaged  land  was  extinguished  by  the  lapse  of  time,  I think 
the  learned  trial  judge  properly  held  that  the  rule  stated  by 
the  Court  in  Re  Mitchell  and  Fraser  (1917),  4(T  O.L.R.  389,  was 
applicable  to  the  facts,  and  that  there  was  no  power  given  to 
the  County  Court  Judge  by  the  provisions  of  Part  III  of  The 
Landlord  and  Tenant  Act,  R.S.O.  1937,  c.  219,  to  make  a sum- 
mary order,  under  the  circumstances,  for  the  issue  of  a writ  of 
possession. 

I also  agree  with  the  opinion  of  the  trial  judge  that  the 
consent  of  counsel  to  the  order  upon  which  the  writ  of  possession 
was  founded  would  not  make  that  order  valid  or  effective.  He 
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cited  the  case  of  Thompson  v.  Crawford^  [1932]  O.R.  281,  [1932] 
2 D.L.R.  466,  where  Orde  J.A.  referred  to  the  rule  that  want  of 
jurisdiction  cannot  be  cured  by  consent,  and  also  referred  to 
the  effect  of  consent  given  in  ignorance  of  a private  legal  right. 
It  is  said  in  8 Halsbury,  Laws  of  England,  2nd  ed.  1933,  p.  532, 
that  neither  the  acquiescence  nor  the  express  consent  of  the 
parties  can  confer  jurisdiction  upon  the  Court. 

In  Attorney -General  v.  Lord  Hotham  (1827),  3 Russ.  415, 
38  E.R.  631,  it  was  held  that  where  a tribunal  determines  a 
matter  not  within  its  jurisdiction,  the  decision  is  a nullity. 

The  action  of  the  appellants  in  removing  the  respondent’s 
goods  from  the  premises  upon  the  purported  authority  of  a writ 
of  possession  was  not  justified. 

I think  that  the  words  used  by  Orde  J.A.  in  the  Thompson 
case  might  not  be  inappropriate  with  respect  to  the  present  cir- 
cumstances. He  said:  “One  can  have  little  sympathy  for  the 
plaintiff  in  the  circumstances,  but  his  rights,  as  well  as  those 
of  the  defendant,  fall  to  be  determined  according  to  strict  legal 
principles  and  no  other ...” 

I have  concluded,  for  the  reasons  set  out,  that  the  appeal 
should  be  dismissed  with  costs. 

Appeal  allowed  with  costs^  Hogg  J.A.  dissenting. 

Solicitor  for  the  plaintiff,  respondent:  W.  J.  Arthur  Fair, 
Peterborough. 

Solicitor  for  the  defendants,  appellants:  J.  F.  Strickland, 
Peterborough. 
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[SMILY  J.] 

Re  Barr. 

Wills — Legacies  and  Annuities — When  Payable— Deficiency  of  Assets — 

Interest  on  Legctcies  and  Arrears  of  Annuities. 

Where  no  time  for  payment  of  a legacy  is  fixed,  and  assets  are  avail- 
able, it  is  payable  at,  and  therefore  bears  interest  from,  the  end  of 
one  year  after  the  testator’s  death.  Interest  is  allowed  as  damages 
or  compensation  for  default  or  delay  in  payment,  and  is  therefore 
payable  only  from  such  time  as  there  is  a present  right  in  the  legatee 
to  receive  it,  and  there  can  be  no  such  present  right  to  a pecuniary 
legacy  until  there  are  assets  applicable  in  due  course  of  adminis- 
tration for  the  payment  of  it.  Arrears  of  annuities  do  not  generally 
bear  interest. 

A testator  directed  his  trustees  to  set  aside  sufficient  capital  to  produce 
an  income  of  $12,000  annually  for  his  widow,  and  made  this  pro- 
vision a first  charge  on  all  his  estate.  At  his  death,  and  for  fifteen 
years  thereafter,  there  were  insufficient  assets  to  set  up  the  trust 
fund,  although  the  income  of  the  estate  at  the  end  of  the  period  was 
more  than  sufficient  to  pay  $12,000  annually  to  her. 

Held,  pecuniary  legacies,  provided  for  after  the  widow’s  annuity,  were 
not  payable,  nor  was  any  interest  to  be  computed  upon  them,  until 
such  time  as  there  were  sufficient  assets  to  set  up  the  widow’s  trust 
fund  and  to  pay  the  legacies.  Since  the  condition  which  had  resulted 
in  the  increased  income  might  not  continue,  the  surplus  should  be 
held,  for  the  time  being,  in  the  capital  account,  unless  the  trustees 
thought  that  it  would  be  for  the  benefit  of  the  estate  to  apply  it 
rateably  to  the  credit  of  the  legatees.  Re  McLean  (1919),  16  O.W.N. 
81;  Re  Scadding  (1902),  4 O.L.R.  632;  Re  Sweazey  (1903),  2 O.W.R. 
792,  applied;  Re  Yates;  Throckmorton  v.  Pike  (1907),  96  L.T.  758, 
distinguished. 

A MOTION  by  the  executors  and  trustees  of  the  estate  of 
Walter  J.  Barr,  deceased,  for  the  opinion,  advice  and  direction 
of  the  Court.  The  facts,  and  the  questions  propounded,  are  set 
out  in  the  reasons  for  judgment. 

11th  December  1946.  The  motion  was  heard  by  Smily  J.  in 
Weekly  Court  at  Toronto. 

E.  M.  Lee,  for  the  trustees,  applicants. 

C.  H.  Walker,  for  Mary  E.  Royce,  Robert  Davidson,  Helen 
Richardson  and  Marjorie  Walker. 

Hon.  S.  A.  Hayden,  K.C.,  for  Ethel  Isobel  Gifford,  John 
Marston  Gifford  and  Allan  Wearman  Gifford. 

F.  G.  FitzGerald,  for  Harriett  Jane  Barr  and  Dorothy  Scott. 

J.  M.  Sullen,  K.C.,  for  Janet  Bruce  McFarren  and  Mary 

Florence  Barr  Milligan. 

J.  G.  Middleton,  for  The  Hospital  for  Sick  Children. 

Wilfred  Judson,  for  The  Toronto  General  Hospital. 

Percy  D.  Wilson,  K.C.,  Official  Guardian,  for  infants  inter- 
ested in  residue. 

H.  M.  Howell,  for  the  Public  Trustee. 
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9th  January  1947.  Smily  J.: — ^This  is  an  application  by  The 
Toronto  General  Trusts  Corporation  and  Marston  Gifford,  the 
executors  and  trustees  (hereinafter  referred  to  as  the  trustees)  of 
the  last  will  and  testament  and  codicil  of  Walter  J.  Barr,  deceased, 
for  the  opinion,  advice  and  direction  of  the  Court  on  the  following 
questions  arising  upon  the  true  interpretation  of  the  said  last 
will  and  testament  and  respecting  the  administration  of  the 
testator's  estate.  The  said  will  provides,  after  giving  a pecuniary 
legacy  to  the  wife  and  making  provision  for  the  wife  to  have 
the  use  of  the  residence  and  contents  and  a further  provision 
respecting  the  same  in  the  event  of  the  wife’s  death,  as  follows: 

*T  ALSO  DIRECT  that  a sufficient  sum  be  set  apart  by  my 
Trustees  as  capital  to  produce  an  annual  income  of  Eight  Thou- 
sand Dollars  ($8000)  [increased  to  $12,000  by  codicil]  and  that 
the  said  income  be  paid  in  quarterly  instalments,  if  same  can 
be  arranged,  to  my  said  wife,  so  long  as  she  remains  my  widow 
and  unmarried,  and  upon  her  death  or  re-marriage  said  capital 
sum  shall  revert  to  my  residuary  estate.  And  I further  direct 
that  my  said  wife  shall  have  no  power  to  alienate,  charge,  in- 
cumber or  dispose  of  said  income  or  any  part  thereof  by  way 
of  anticipation  or  otherwise.  The  foregoing  provisions  for  my 
wife  I direct  shall  form  a first  charge  upon  all  my  Estate. 

^‘5.  I BEQUEATH  the  following  legacies;  To  Katie  Barr,  the 
Widow  of  my  late  brother  John  A.  Barr,  of  Minneapolis,  U.S.A., 
the  sum  of  Eight  Thousand  Dollars  ($8000)  and  in  the  event 
of  her  predeceasing  me  same  to  be  paid  to  her  children  in  equal 
shares,  and  the  sum  of  Five  Hundred  Dollars  ($500)  to  each  of 
her  children  Allan  Barr,  Gertrude  Camp,  Katie  Barr,  and  Fred- 
erick Barr;  to  set  apart  the  sum  of  Ten  Thousand  Dollars 
($10,000)  and  to  pay  to  my  half-brother  Thomas  C.  Barr  now 
of  Ventura,  California,  U.S.A.,  the  annual  income  derived  there- 
from during  his  lifetime;  and  upon  his  death  I direct  the  said 
annual  income  therefrom  to  be  paid  to  his  daughters  Mary 
Elizabeth  Barr,  Roberta  Barr  and  Helen  Barr  in  equal  shares 
until  each  daughter  attains  the  age  of  twenty-five  years  or  mar- 
ries and  as  each  daughter  attains  said  age  or  marries  (which 
ever  event  shall  first  occur)  an  equal  share  of  the  capital  shall 
be  paid  to  her  and  in  the  event  of  any  of  his  said  daughters 
dying  before  attaining  the  age  of  twenty-five  years  intestate  and 
without  leaving  lawful  issue  her  surviving  her  share  of  the 
corpus  shall  be  divided  equally  between  the  survivors  or  all  to 
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the  survivor.  I further  direct  my  Trustees  to  set  apart  the 
sum  of  Six  Thousand  Dollars  ($6000)  and  the  annual  income 
therefrom  as  well  as  the  said  capital  shall  be  paid  to  the  daugh- 
ters of  my  said  half  brother  in  the  same  manner  and  at  the 
same  times  and  subject  to  the  same  limitations  and  provisions 
as  hereinbefore  set  forth  with  regard  to  the  sum  set  apart 
for  the  benefit  of  my  said  half-brother  Thomas  C.  Barr;  To  Ag- 
gie Barr,  of  Birkenhead,  England,  the  sum  of  Five  Hundred 
Dollars  ($500) ; to  my  Niece  Nairn  Lee,  daughter  of  Frederick 
W.  Lee,  of  Toronto,  the  sum  of  Five  Hundred  Dollars  ($500); 
To  Marjorie  Walker,  the  wife  of  James  Walker,  of  Sault  Ste. 
Marie,  Ont.  the  sum  of  Four  Thousand  Dollars  ($4000);  To 
her  daughter  Eden  Walker  the  sum  of  One  Thousand  Dollars 
($1000) ; to  her  son  Leonard  Walker  the  sum  of  Five  Hundred 
Dollars  ($500) ; to  Mrs.  Minnie  Pulford  of  Ottawa,  Five  Hundred 
Dollars  ($500) ; To  The  Queen  Mary  Hospital  for  Consumptive 
Children  the  sum  of  Two  Thousand  Dollars  ($2000)  to  endow  a 
cot  therein  if  I have  not  in  my  lifetime  already  done  so;  To 
the  Queen  Mary  Hospital  for  Consumptive  Children  the  further 
sum  of  Two  Thousand  Dollars  ($2000)  to  endow  a cot  to  be 
known  as  the  Florence  Barr  Cot  in  memory  of  my  said  deceased 
daughter;  To  the  Sick  Children’s  Hospital  the  sum  of  Two  Thou- 
sand Dollars  ($2000)  to  endow  a cot  to  be  known  as  the  Florence 
Barr  Cot,  in  memory  of  my  said  deceased  daughter;  To  the 
Sisterhood  of  St.  John  The  Divine,  Toronto,  the  sum  of  One 
Thousand  Dollars  ($1000)  in  recognition  of  the  care  and  atten- 
tion given  to  my  said  late  daughter  during  her  last  illness;  and 
to  The  Bishop  Bethune  College,  at  Oshawa,  Ontario,  the  sum 
of  One  Thousand  Dollars  ($1000)  in  memory  of  my  said  daugh- 
ter who  attended  said  school  for  many  years 

“Subject  to  the  above  and  to  the  payment  of  my  just  debts, 
and  testamentary  and  funeral  expenses,  I give,  devise  and  be- 
queath all  my  estate  both  real  and  personal  to  which  I now 
am  or  in  any  way  hereafter  may  become  entitled  to  my  Trustees 
to  call  in,  sell,  realize  upon  and  convert  the  same  into  money 
as  soon  after  my  decease  as  in  their  uncontrolled  discretion  they 
may  deem  best,  with  full  power  from  time  to  time  in  their  dis- 
cretion to  allow  any  asset  or  investment  of  mine  to  remain  un- 
converted in  whole  or  in  part  on  such  terms  and  conditions  as 
they  may  think  proper,  and  to  invest  the  proceeds  in  any 
investments  authorized  by  Law  for  trust  funds  with  power  to 
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vary  such  investments  in  their  discretion  from  time  to  time 
and  upon  the  following  trusts : 

“7.  To  PAY  to  my  said  daughter  Ethel  Isobel  Gifford  the 
sum  of  Fifty  Thousand  Dollars  ($50,000.00) . 

“8.  To  PAY  to  my  Step-daughter  Dorothy  Scott  the  sum 
of  One  Thousand  Dollars  ($1000)  and  I further  direct  that  a 
sufficient  sum  be  set  apart  by  my  Trustees  to  produce  an  annual 
income  of  Five  Hundred  Dollars  ($500)  and  that  said  income 
be  paid  semi-annually  to  my  said  step-daughter  during  the  term 
of  her  natural  life.  In  the  event  of  her  death  I direct  that  the 
said  income  be  paid  and  applied  towards  the  education,  main- 
tenance and  support  of  her  lawful  issue  in  equal  shares  and  as 
each  of  her  children  attain  the  age  of  twenty- five  years  his  or 
her  share  of  the  capital  shall  be  paid  to  said  child.” 

Then  follow  further  provisions  “subject  to  the  foregoing”. 

The  testator  died  on  or  about  9th  January  1930. 

The  questions  referred  to  are : 

“1.  The  Trustees  having  found  after  having  paid  to  the 
widow  of  the  said  Walter  J.  Barr,  deceased,  the  gift  of 
$15,000.00  provided  for  in  paragraph  4 of  the  Will  that  the 
income  from  the  estate  was  insufficient  to  provide  the  annuity 
of  $12,000.00  to  the  widow  which  is  a first  charge  upon  all  the 
estate  of  the  said  Waiter  J.  Barr  prior  to  all  legacies,  gifts  or 
benefits  bequeathed  or  devised  to  any  other  person,  persons  or 
corporation  under  the  Will  and  Codicil  and  the  Trustees  having 
not  paid  the  remaining  legacies  and  set  up  the  special  trust 
funds  including  that  for  the  annuity  under  paragraph  8 of  the 
Will  and  there  having  been  income  from  the  assets  of  the  estate 
in  1945  over  and  above  the  annuity  of  $12,000.00  to  the  widow 
of  an  amount  sufficient  to  repay  to  the  Capital  Account  of  the 
estate  the  sum  of  $3,000.00  which  had  been  transferred  from  the 
Capital  Account  to  the  Income  Account  in  1943  to  cover  the 
overdraft  therein  during  that  year  and  to  leave  the  sum  of 
$1,911.38  in  the  Income  Account  on  the  31st  day  of  December, 
1945,  and  the  Trustees  being  of  the  opinion  that  there  will  for 
a few  years  at  least  be  surplus  income  from  the  assets  of  the 
estate  over  and  above  the  annuity  of  $12,000.00  to  the  widow, 
are  the  legatees  now  entitled  to  have  a pro  rata  part  of  such 
surplus  income  paid  to  them  as  interest  on  their  respective 
legacies  as  from  one  year  after  the  date  of  the  death  of  the 
deceased  and  are  the  life  tenants  of  each  of  the  special  trust  funds 
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now  entitled  to  have  a pro  rata  part  of  such  surplus  income 
paid  to  them  as  interest  on  the  amounts  of  their  respective  trust 
funds  as  from  the  date  of  the  death  of  the  deceased  and  is  the 
annuitant  under  paragraph  8 of  the  Will  now  entitled  to  have 
a pro  rata  part  of  such  surplus  income  paid  to  her  on  her 
annuity  as  from  the  date  of  the  death  of  the  deceased? 

“2.  If,  under  the  circumstances  set  forth  in  the  question 
numbered  1 the  legatees  and  the  life  tenants  of  the  special  trust 
funds  are  not  now  entitled  to  have  a pro  rata  part  of  such  sur- 
plus income  paid  to  them  as  interest  and  the  annuitant  under 
paragraph  8 of  the  Will  is  not  now  entitled  to  have  a pro  rata 
part  of  such  surplus  income  paid  to  her  on  her  annuity  and  if 
the  Trustees  should  feel  that  they  cannot  now  assent  to  payment 
of  the  legacies  and  to  set  up  the  special  trust  funds  including 
that  for  the  annuity  under  paragraph  8 of  the  Will,  [a]  are  the 
legatees  and  the  life  tenants  of  the  special  trust  funds  entitled 
to  have  interest  paid  to  them  and  is  the  said  annuitant  entitled 
to  have  her  annuity  paid  to  her  from  the  dates  respectively  men- 
tioned in  the  question  numbered  1 when  the  Trustees  have 
assented  to  payment  of  the  legacies  and  to  set  up  the  special 
trust  funds  including  that  for  the  said  annuity  or  [b]  is  interest 
on  the  legacies  and  on  the  special  trust  funds  and  is  the  said 
annuity  only  payable  from  the  date  on  which  the  Trustees  have 
assented  to  payment  of  the  legacies  and  to  set  up  the  special 
trust  funds  including  that  for  the  annuity? 

“3.  Is  such  interest  as  is  payable  to  the  legatees  and  to  the 
life  tenants  of  the  special  trust  funds  payable  to  the  legatees  at 
the  rate  of  5%  per  annum  and  to  the  life  tenants  of  the  special 
trust  funds  at  the  rate  of  4%  or  5%  per  annum? 

“4.  If,  under  the  circumstances  set  forth  in  the  question 
numbered  1 the  legatees  and  the  life  tenants  of  the  special  trust 
funds  are  not  now  entitled  to  have  a pro  rata  part  of  such  surplus 
income  paid  to  them  as  interest  and  the  annuitant  under  para- 
graph 8 of  the  Will  is  not  now  entitled  to  have  a pro  rata  part  of 
such  surplus  income  paid  to  her  on  her  annuity  and  if  the  Trus- 
tees should  feel  that  they  cannot  now  assent  to  payment  of  the 
legacies  and  to  set  up  the  special  trust  funds,  what  disposition  is 
to  be  made  of  the  surplus  income  which  has  accrued  and  which 
may  hereafter  accrue  to  the  estate  from  year  to  year  over  and 
above  the  annuity  of  $12,000.00  to  the  widow?” 
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By  a judgment  of  the  Honourable  Mr.  Justice  J.  A.  McEvoy 
dated  the  23rd  Februaiy  1935  in  this  estate  it  was  declared  and 
adjudged  in  reply  to  the  question  “If,  after  having  paid  to  the 
widow  the  gift  of  $15,000.00  provided  for  in  paragraph  4 of  the 
Will  the  income  from  the  estate  should  prove  insufficient  to 
provide  the  annual  income  of  $12,000.00  to  be  paid  to  the  widow 
as  provided  for  in  paragraph  4 of  the  Will  as  varied  by  the 
codicil  thereto,  is  the  said  annuity  of  $12,000.00  payable  out  of 
the  capital  of  the  estate,  and,  if  it  is  payable  out  of  the  capital 
of  the  estate,  is  there  a charge  on  the  whole  of  the  remaining 
capital  of  the  estate  for  payment  thereof?”  that  “if  the  income 
from  the  estate  should  prove  insufficient  to  provide  the  annual 
income  of  $12,000.00  to  which  the  widow  is  entitled  under  para- 
graph 4 of  the  said  Will  as  varied  by  the  said  Codicil  thereto 
whatever  amount  is  necessary  to  make  up  the  said  yearly  sum 
of  $12,000.00  shall  be  paid  out  of  the  capital  of  the  Estate  and 
that  the  said  yearly  sum  of  $12,000.00  is  a first  charge  upon  all 
the  estate  of  the  testator  prior  to  all  legacies,  gifts  or  benefits 
bequeathed  or  devised  to  any  other  person,  persons  or  corpora- 
tion under  the  said  Will  and  Codicil.” 

The  general  principles  applicable  to  payment  of  interest  on 
legacies  are  well  established,  and  are  referred  to  in  such  cases 
as  Earle  v.  Bellingham  (1857),  24  Beav.  448,  53  E.R.  430;  Lord 
V.  Lord  (1867),  L.R.  2 Ch.  782;  Toomey  v,  Tracey  (1883),  4 O.R. 
708;  Re  Yates;  Throckmorton  v.  Pike  (1907),  96  L.T.  758;  Wal- 
ford  et  al.  v.  Walford,  [1912]  A.C.  658;  Re  Scadding  (1902), 
4 O.L.R.  632. 

Where  no  time  for  payment  of  a legacy  is  fixed,  it  is  payable 
at,  and  therefore  bears  interest  from,  the  end  of  one  year  after 
the  testator’s  death.  This  rule  is  said  to  be  taken  from  the  prac- 
tice in  the  ecclesiastical  courts,  where  a year  was  given  to  the 
executor  to  collect  the  effects,  and  he  could  not  be  called  upon 
to  pay  before  that  time,  because  he  could  not  know  until  then 
what  fund  was  available  to  pay. 

It  is  also  the  general  rule  that  arrears  of  annuities  do  not 
bear  interest,  as  mentioned  in  Goldsmith  v.  Goldsmith  (1870), 
17  Gr.  213. 

Interest  is  allowed  by  way  of  damages  or  compensation  for 
default  or  delay  in  payment.  The  test  as  to  whether  a legacy,  or 
the  time  from  which  a legacy,  bears  interest  seems  to  be  whether 
there  is  a present  right  to  receive  the  legacy,  and  in  determining 
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whether  the  statutory  limitation  period  has  commenced  to  run 
in  the  case  of  a legacy,  if  there  are  assets  time  begins  to  run 
from  the  date  when  a present  right  to  receive  the  legacy  has 
accrued:  20  Halsbury,  2nd  ed.  1936,  p.  663,  para.  850;  Hornsey 
Local  Board  v.  Monarch  Investment  Building  Society  (1889),  24 
Q.B.D.  1;  and  further,  until  there  are  assets  applicable  in  due 
course  of  administration  for  the  payment  of  a pecuniary  legacy, 
the  legatee  cannot  be  said  to  have  a present  right  to  receive  it: 
20  Halsbury,  p.  664,  para.  852. 

Until  such  time  as  there  are  enough  assets  to  set  aside  as 
capital  a sufficient  amount  to  produce  an  annual  income  of 
$12,000  to  be  paid  to  the  widow  as  provided  in  clause  4 of  the 
will,  which  is  a first  charge  on  all  the  estate,  no  payment  should 
be  made  in  respect  of  any  of  the  other  legacies,  nor  is  there  any 
right  in  any  of  the  other  legatees  to  receive  payment  of  their 
legacies,  amd,  accordingly,  interest  does  not  run  thereon.  If  it 
were  otherwise,  that  is,  if  the  legatees,  other  than  the  widow, 
mentioned  in  the  first  five  paragraphs  of  the  will,  had  a present 
right  to  receive  the  legacies  one  year  after  the  death  of  the  tes- 
tator, they  would  appear  to  be  in  difficulty  under  The  Limita- 
tions Act,  R.S.O.  1937,  c.  118,  s.  23,  which  provides  that  “No 
action  shall  be  brought  to  recover  . . . any  legacy  . . . but  within 
ten  years  next  after  a present  right  to  receive  the  same  accrued 
to  some  person  capable  of  giving  a discharge  for,  or  release  of 
the  same  ...”  unless,  of  course,  there  has  been  acknowledgment 
in  writing  of  such  right  given  by  the  executors.  The  material  does 
not  show  whether  this  is  the  case.  In  this  connection  it  will  be 
noted  that  the  will  does  not  create  an  express  trust  for  payment 
of  the  legacies  until  para.  6 thereof. 

The  above  disposition  of  the  matter  would  seem  to  be  in  line 
with  the  judgment  of  the  Divisional  Court  in  Re  McLean  (1919), 
16  O.W.N.  81.  There  the  testator,  after  giving  all  his  estate  and 
effects  to  his  executors  and  tmstees  for  distribution,  went  on 
to  say : 

“I  hereby  leave  to  my  wife  an  annuity  of  $1,500  to  be  received 
by  her  half-yearly  during  her  life  and  I leave  this  as  first  charge 
on  my  estate.  I then  leave  to  my  son  and  three  daughters  an 
annuity  of  $300  each  to  be  received  by  them  half-yearly;  to  my 
granddaughter  Maude  Brown  $150  to  be  paid  to  her  half-yearly; 
and  to  my  sister  Isabella  McLean  . . . $150  payable  half-yearly 
during  her  life.” 
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After  sundry  directions  not  material  to  the  appeal,  he  re- 
quested his  executors  or  trustees  “to  pay  the  above  annuities 
until  the  death  of  my  said  wife,  then  I desire  that  my  estate  shall 
be  divided  share  and  share  alike  to  my  son  and  his  three  sisters, 
or  should  any  one  of  them  die  before  the  said  division  takes 
place,  then  their  share  to  their  heirs  or  as  they  may  desire  in 
writing  to  leave  it  to.  I leave  to  Maude  Brown,  my  grandchild 
[the  appellant]  $4,000.” 

In  the  first  instance  Kelly  J.  (1918),  14  O.W.N.  137,  held, 
inter  alia,  that  the  legacy  of  $4,000  to  Maude  Brown  was  not 
payable  until  the  death  of  the  widow  of  the  testator  and  would 
only  bear  interest  from  the  date  of  that  event.  From  this  deci- 
sion the  said  Maude  Brown  appealed,  contending  that  her  legacy 
of  $4,000  was  payable  one  year  after  the  death  of  the  testator. 
Maclaren  J.A.  said,  at  p.  82,  that  “he  could  find  nothing  in  the 
will  to  give  even  a shadow  of  substantiation  to  this  claim.  The 
testator  left  the  annuity  to  his  widow  as  a first  charge,  not  upon 
the  part  of  his  estate  but  upon  his  whole  estate.  If  he  had  stop- 
ped there,  it  would  have  been  quite  sufficient.” 

In  the  case  at  bar  the  will  requires  the  executors  to  set  apart 
a sufficient  sum  as  capital  to  produce  an  annual  income  of  $12,000 
to  be  paid  to  the  widow,  and  directs  that  this,  together  with  the 
previous  provisions,  shall  form  a first  charge  upon  all  the  estate. 
It  appears  from  the  material  that  all  the  estate  was  not  sufficient 
for  such  provisions  until  1945  when,  by  reason  of  improvement  in 
the  rate  of  dividends  received  on  shares  of  the  Goldsmiths  Com- 
pany of  Canada  Limited,  of  whose  capital  stock  the  said  estate 
is  the  principal  shareholder,  there  was  a surplus  of  income  over 
the  amount  required  to  be  paid  to  the  widow.  This  condition, 
however,  may  not  continue  and,  therefore,  for  the  tim.e  being  I 
think  this  surplus  should  be  held  in  the  capital  account.  It  might 
be  in  order  for  the  trustees  to  apply  such  surplus  rateably  to 
the  credit  of  the  legatees  in  the  first  group,  that  is,  those  men- 
tioned in  the  first  five  paragraphs  of  the  will,  if  such  would  be 
for  the  benefit  of  the  estate,  but  I make  no  ruling  as  to  this. 

In  the  circumstances  mentioned  above  it  would  seem  clear 
that  the  legatees  mentioned  after  the  said  provisions  of  the  will 
were  not  entitled  to  payment  or  to  receive  their  legacies  at  the 
end  of  the  year  from  the  date  of  the  death  of  the  testator  nor 
at  this  time,  nor  would  they  have  the  right  to  sue  for  them  as 
mentioned  in  Re  Scadding,  supra.  If  there  were  such  a right,  as 
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I have  said,  the  pecuniary  legatees  might  be  in  difficulty  with  the 
Statute  of  Limitations. 

This  decision  may  seem  to  be  in  conflict  with  the  case  of  Re 
Yates;  Throckmorton  v.  Pike,  supra,  but  although  the  terms  of 
the  will  there  were  similar  to  the  terms  in  this  will,  the  annuities 
were  not  made  a first  charge  on  all  the  testator’s  estate.  I think 
the  conclusion  I have  come  to  is  in  keeping  with  the  decisions 
in  our  courts  in  the  cases  of  Re  McLean,  supra.  Re  Scadding, 
supra,  and  Re  Sweazey  (1903) , 2 O.W.R.  792.  The  said  questions 
should,  therefore,  be  answered  as  follows : 

Question  1 — No. 

Question  2.  First  part — No. 

Second  part — When  sufficient  funds  are  available  to  set  up 
the  trust  fund  for  the  widow  and  to  provide  for  payment  of  the 
legacies  in  the  first  five  paragraphs  of  the  will. 

Costs  of  all  parties  to  be  paid  out  of  the  estate,  those  of  the 
executors  to  be  taxed  as  between  solicitor  and  client. 

Order  accordingly. 

Solicitor  for  the  trustees,  applicants:  Ernest  M.  Lee,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Dick. 

Evidence — Confessions — Interrogation  of  Person  in  Custody — Caution- 
Arrest  on  Charge  of  Vagrancy — Use  of  Statement  on  Trial  for 
Murder. 

A real  burden  rests  upon  the  Crown  when  it  seeks  to  introduce  in  evi- 
dence a statement  in  the  nature  of  a confession,  made  by  an  accused 
person,  while  in  custody,  to  a police  officer,  to  establish  first  that  the 
statement  is  voluntary  within  the  accepted  sense  of  that  term.  While 
it  is  not  essential  in  all  circumstances  that  the  statement  shall  have 
been  preceded  by  a caution,  in  the  usual  form,  neither  is  the  giving  of 
such  a caution,  or,  indeed,  any  mere  formality,  in  all  cases  adequate 
to  satisfy  the  burden.  Sankey  v.  The  King,  [1927]  S.C.R.  436  at  441, 
applied;  Thiffault  v.  The  King,  [1933]  S.C.R.  509  at  515,  referred  to.  It 
must  be  affirmatively  shown  that  something  has  happened  to  remove 
the  pressure  that  naturally  arises  from  the  arrest  and  custody,  and 
to  incline  the  accused  person  to  tell  the  truth.  Markadonis  v.  The 
King,  [1935]  S.C.R.  657,  applied. 

Where  an  accused  is  taken  into  custody  upon  a charge  of  vagrancy,  on 
which  there  is  no  real  intention  of  proceeding,  and  is  given  a caution 
in  the  usual  form  referring  to  that  charge,  and  is  then  questioned 
by  the  police  with  reference,  not  to  vagrancy  but  to  a murder,  the 
answers  she  makes  to  those  questions  cannot  be  admitted  in  evidence 
against  her  as  a voluntary  statement  on  her  subsequent  trial  for 
murder.  Rex  v.  Seabrooke,  [1932]  O.R.  575  at  579,  applied. 

Criminal  Law— Parties  to  Offences — Distinction  between  Abetting  or 
Procuring  and  mere  Passive  Acquiescence — Proper  Direction  to 
Jury — The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  69. 

The  accused,  charged  with  the  murder  of  D,  had  made  a statement  to 
the  police  in  which  she  admitted  that  she  had  driven  a car  containing 
D and  one  B,  that  during  the  drive  a quarrel  had  developed  between 
the  two  men,  and  that  B had  shot  and  killed  D.  Held,  in  these  cir- 
cumstances (and  in  others  more  fully  set  out  in  the  reasons  for 
judgment),  the  trial  judge  should  have  fully  explained  to  the  jury 
the  terms  “abetting”,  “counselling”  and  “procuring”,  as  they  were 
used  in  s.  69  of  The  Criminal  Code,  and  the  applicability  of  s.  69  to  the 
facts  of  the  case  as  the  jury  might  find  them.  He  should,  further, 
have  told  the  jury  that  if  they  found  that  the  accused  was  no  more 
than  passively  acquiescent  at  the  time  of  the  shooting,  and  that  she 
had  no  reason  to  expect  that  there  would  be  any  shooting  until  it 
actually  occurred,  then  s.  69  did  not  apply.  Rex  v.  Dumont  (1921), 
49  O.L.R.  222  at  230,  applied. 

An  appeal  by  the  accused  from  her  conviction  for  murder. 

9th,  10th,  13th  and  14th  January  1947.  The  appeal  was 
heard  by  Robertson  C.J.O.  and  Henderson,  Laidlaw,  Hogg  and 
Aylesworth  JJ.A. 

J.  J.  Robinette,  K.C.  (J.  J.  Sullivan,  with  him),  for  the  ac- 
cused, appellant:  Three  accused  were  charged  jointly,  and  none 
of  their  counsel  asked  for  separate  trials.  It  was  the  Crown’s 
decision  to  try  this  appellant  alone,  and  this  course  had  the  un- 
fortunate result  that  some  evidence  might  have  come  out,  on  a 
joint  trial,  which  would  have  put  the  appellant’s  part  in  the  affair 
in  its  proper  light.  [Robertson  C.J.O. : Has  it  not  been  the 
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accepted  practice  to  have  separate  trials  where  an  important 
part  of  the  Crown’s  case  consists  of  statements  made  by  one  of 
the  accused,  which  would  not  be  evidence  against  the  others?] 
That  may  be,  but  the  practice  is  based  upon  fairness  to  the  other 
accused,  and  I mention  the  matter  here  because  it  has  resulted 
in  unfairness  to  this  appellant.  It  is  mentioned  merely  as  a 
circumstance,  and  not  as  a ground  of  appeal. 

The  learned  trial  judge’s  charge  to  the  jury  was  “sketchy”. 
It  did  not  bring  home  to  the  jury  the  real  problem  they  had 
to  face.  The  accused  was  entitled  to  have  any  theory  of  the 
defence  which  appeared  from  the  evidence  (whether  or  not  it 
was  raised  by  her  counsel)  put  to  the  jury  by  the  judge.  Prac- 
tically all  the  circumstantial  evidence  (that  is,  the  evidence  other 
than  the  accused’s  statements  to  the  police)  was  consistent  with 
the  appellant  having  been  only  an  accessory  after  the  fact,  but 
that  issue  was  not  only  not  put  to  the  jury,  but  was  in  effect  with- 
drawn from  their  consideration.  I refer  to  ss.  71  and  267  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36.  The  trial  judge  should  have 
told  the  jury  that  if  they  had  a reasonable  doubt  whether  the 
accused  was  merely  an  accessory  after  the  fact,  it  was  their  duty 
to  acquit  her  on  this  indictment.  I rely  on  Rex  v.  Levy,  [1912] 
1 K.B.  158;  Reg.  v.  Smith  (1876),  38  U.C.Q.B.  218;  Rex  v.  West 
(1925),  57  O.L.R.  446,  44  C.C.C.  109;  Wu  (alias  Wu  Chuck)  v. 
The  King,  [1934]  S.C.R.  609,  62  C.C.C.  90,  [1934]  4 D.L.R.  459; 
Rex  V.  Hislop,  21  Alta.  L.R.  486,  43  C.C.C.  384,  [1925]  1 W.W.R. 
887;  Woolmington  v.  Director  of  Public  Prosecutions,  [1935] 
A.C.  462;  Kwaku  Mensah  v.  The  King,  [1946]  A.C.  83,  2 C.R.  113, 
[1946]  2 W.W.R.  455. 

[Aylesworth  J.A.:  If  there  is  no  proper  or  discernible 
“theory”  of  the  defence  in  evidence,  but  a proper  marshalling  of 
the  evidence  would  support  a possible  view  which  would  lead 
to  acquittal,  is  it  the  duty  of  the  trial  judge  to  put  that  view 
to  the  jury?]  Yes:  Rex  v.  Hislop,  supra;  Kwaku  Mensah  v.  The 
King,  supra. 

A substantial  part  of  the  circumstantial  evidence  pointed  to 
the  appellant’s  father,  Donald  MacLean,  as  the  person  who  killed 
Dick — particularly  some  of  the  things  found  in  MacLean’s  house 
by  the  police.  [Henderson  J.A.:  How  was  the  finding  of  those 
articles  evidence  in  this  trial?]  It  was  not,  but  since  the  Crown 
elected  to  prove  it,  I am  entitled  to  any  benefit  to  be  derived 
from  it.  The  trial  judge  should  have  pointed  out  the  incrimi- 
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nating  nature  of  this  evidence  as  against  MacLean,  and  also  that 
there  was  no  evidence  that  the  accused  was  an  accessory  before 
the  fact  to  a killing  by  MacLean.  If  MacLean  killed  Dick,  then 
at  the  worst  the  appellant  was  an  accessory  after  the  fact,  and 
not  guilty  of  murder. 

The  statement  of  12th  April  is  capable  of  being  interpreted 
as  showing  that  the  appellant  was  a mere  spectator  in  the  killing 
of  Dick  by  Bohozuk,  and  that  her  part  therein  involved  no  more 
than  passive  acquiescence.  The  trial  judge  did  not  point  out  that 
passive  acquiescence  does  not  constitute  aiding  or  abetting  or  pro- 
curing, so  as  to  make  the  accused  a party  under  s.  69:  Rex  v. 
Dumont  (1921),  49  O.L.R.  222,  37  C.C.C.  166,  64  D.L.R.  128;  Rex 
V,  Dutchak,  43  C.C.C.  74,  [1924]  4 D.L.R.  973;  Reg,  v.  Curtley 
(1868),  27  U.C.Q.B.  613. 

It  was  of  the  utmost  importance  that  the  jury  should  have 
been  called  on  to  test  and  decide  upon  the  truth  of  the  accused’s 
statements,  assuming  them  to  have  been  properly  admitted  in 
evidence  against  her.  They  should  have  been  told  that  they 
could  reject  the  statements  because  of  their  inherent  inconsist- 
encies, and  also  that  they  should  carefully  consider  whether  a 
later  statement  should  be  believed  when  it  appeared  that  the 
accused  had  previously  told  the  police  something  entirely  differ- 
ent, and  untrue. 

The  trial  judge  told  the  jury  that  even  though  the  statements 
were  not  voluntary  they  might  act  upon  them  if  they  were  satis- 
fied from  the  other  evidence  that  they  were  true.  This  was 
clearly  wrong,  and  was  inconsistent  with  his  previous  direction 
that  they  might  determine  that  the  statements  were  untrue  be- 
cause they  were  not  made  voluntarily,  and  could  only  confuse 
them. 

The  trial  judge  failed  to  tell  the  jury  that  anything  in  the 
statements  which  was  favourable  to  the  accused’s  position  was 
evidence  in  her  favour:  Rex  v.  Harris,  [1946]  O.R.  407,  86  C.C.C. 
1, 1 C.R.  509,  [1946]  3 D.L.R.  520. 

There  were  many  respects  in  which  the  last  statement,  of 
12th  Apiil,  was  wholly  at  variance  with  the  facts  sworn  to  by 
other  witnesses.  The  trial  judge  did  not  draw  any  of  these 
matters  to  the  attention  of  the  jury,  but  told  them  that  ‘‘slight 
discrepancies”  tended  to  strengthen,  rather  than  to  weaken,  evi- 
dence. This  may  be  true  of  accounts  given  by  different  eye-wit- 
nesses of  an  occurrence,  but  it  is  quite  wrong  to  say  it,  as  the 
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trial  judge  did  here,  in  connection  with  this  last  statement  of 
the  accused  to  the  police.  This  was  the  only  statement  to  which 
the  trial  judge  particularly  directed  the  jury’s  attention. 

The  trial  judge  told  the  jury  that  they  might  believe  all  the 
statements,  or  only  some  of  them,  but  he  failed  to  point  out  that 
they  might  disbelieve  them  all. 

The  trial  judge  drew  a distinction  between  the  position  of 
Crown  counsel  and  that  of  defence  counsel,  in  a way  that  was 
disapproved  by  this  Court  in  Rex  v.  Ferguson,  [1945]  O.W.N.  1, 
83  C.C.C.  23,  [1945]  1 D.L.R.  767.  The  effect  of  such  a direction 
is  to  neutralize  the  effect  of  anything  defence  counsel  may  have 
said  to  the  jury. 

Much  of  the  evidence  was  inadmissible  against  the  accused 
(e.g,y  the  articles  seized  at  MacLean’s  house),  and  was  prejudi- 
cial, and  there  should  therefore  be  a new  trial  on  the  ground  of 
misreception  of  this  evidence,  particularly  because  the  trial  judge 
failed  to  instruct  the  jury  that  they  should  entirely  disregard  it. 
He  expressly  directed  their  attention  to  evidence  that  Dick  had 
told  a witness,  on  the  day  of  his  disappearance,  that  he  was 
going  to  meet  his  wife  that  afternoon.  This  evidence  was  obvi- 
ously inadmissible,  and  it  is  immaterial  that  it  was  brought  out 
in  the  cross-examination  of  the  witnesses. 

The  several  statements  made  by  the  accused  should  not  have 
been  admitted  in  evidence  against  her.  I refer  to  the  English 
“Judges’  Rules”,  printed  in  Archbold,  Criminal  Pleading,  Evi- 
dence & Practice,  31st  ed.  1943,  p.  371,  particularly  no.  7.  These 
rules  have  not  the  force  of  law,  but  they  accurately  state  the 
effect  of  the  cases.  The  cases  lay  down  a general  rule  that  a 
person  in  custody,  even  if  a caution  has  been  given,  may  not 
be  cross-examined  by  a police  officer,  and  that  if  he  is  his  exam- 
ination is  not  admissible  in  evidence  against  him.  [Henderson 
J.A.:  Is  the  mle  limited  to  cross-examination?  Does  it  not  apply 
equally  to  any  examination  in  the  form  of  questions  and  an- 
swers?] Yes,  except  where  questions  are  asked  merely  as  an 
introduction,  or  to  obtain  an  explanation  of  something  said  by 
the  person  in  custody:  Rex  v.  Brown  and  Bruce  (1931),  23  Cr. 
App.  R.  56;  Rex  v.  Dwyer  (1932),  23  Cr.  App.  R.  156;  Ibrahim 
V,  The  King,  [1914]  A.C.  599  at  611.  At  least  the  trial  judge, 
if  he  does  admit  such  a statement,  should  warn  the  jury  as  to 
the  weight  to  be  given  to  it.  The  cases  are  most  usefully  sum- 
marized in  Taylor  on  Evidence,  12th  ed.  1931,  vol.  1,  pp.  556-7; 
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there  is  also  a valuable  article  in  the  Journal  of  Criminal  Law, 
vol.8  (1944),  p.  148. 

The  Canadian  cases,  such  as  Sankey.v.  The  King,  [1927] 
S.C.R.  436,  48  C.C.C.  97,  [1927]  4 D.L.R.  245,  and  Gach  v.  The 
King,  [1943]  S.C.R.  250,  79  C.C.C.  221,  [1943]  2 D.L.R.  417,  are 
none  of  them  cases  of  prolonged  questioning  of  an  accused  person 
by  the  police,  but  come  rather  within  the  rule  laid  down  in  the 
Ibrahim  case,  that  one  or  two  preliminary  questions  will  not 
invalidate  a statement.  In  the  Gach  case  the  majority  state  the 
rule  a little  less  strictly,  but  Taschereau  J.  lays  it  down  quite 
definitely  that  a caution  is  essential  before  any  questioning  by 
the  police,  if  the  answers  are  to  be  admitted  in  evidence. 

If  any  of  the  earlier  statements  are  inadmissible,  because  of 
the  absence  of  a warning,  or  for  any  other  reason,  the  subse- 
quent ones  are  also  inadmissible  unless  it  is  shown  that,  in  addi- 
tion to  the  usual  caution,  the  accused  has  been  told  that  the 
earlier  statements  cannot  be  used  in  evidence:  Reg.  v.  FinTde 
(1865),  15  U.C.C.P.  453  at  458;  Rex  v.  Kong  (1914),  20  B.C.R. 
71,  24  C.C.C.  142. 

The  last  statement  is  in  the  worst  position,  because  no  caution 
at  all  was  given  before  the  questioning  at  the  gaol,  and  the 
accused  was  not  told  she  was  under  no  compulsion  to  accompany 
the  officers  on  the  drive,  and  there  is  some  evidence  that  she  did 
not  think  that  she  was  making  a “statement”  on  that  occasion. 
At  no  time  after  she  was  charged  with  murder  did  she  sign  any 
written  statement. 

To  sum  up,  the  appellant  is  entitled  at  least  to  a new  trial 
because  of  (a)  misdirection  and  non-direction;  (b)  the  wrongful 
admission  of  evidence  other  than  the  statements;  and  (c)  the 
wrongful  admission  of  the  statements. 

Further  than  this,  however,  if  all  of  the  statements  are  held 
to  be  inadmissible,  the  conviction  should  be  quashed  without 
ordering  a new  trial,  because  there  is  no  evidence  on  which  a 
jury,  properly  directed,  could  convict  of  murder.  The  circum- 
stantial evidence  is  consistent  with  her  being  only  an  accessory 
after  the  fact,  and  a jury,  properly  instructed,  would  be  bound  to 
give  her  the  benefit  of  a reasonable  doubt  on  this  point,  and  to 
acquit  on  this  indictment. 

The  position  is  the  same  if  only  the  last  statement  is  held  to 
be  inadmissible.  The  only  thing  in  the  other  statements  which 
could  make  the  appellant  an  accessory  before  the  fact  is  her 
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statement  that  she  lent  money  to  Bohozuk  to  give  to  a “gang’' 
to  murder  Dick.  This  money,  according  to  the  statement,  was 
repaid  by  Bohozuk  before  Dick’s  death.  Further,  the  Crown 
did  not  proceed  on  the  theory  that  the  accused  was  party  to 
murder  by  a “gang”,  but  contended  that  she  was  a party  to 
murder  by  Bohozuk.  The  Crown  is  not  entitled  to  a new  trial 
based  upon  an  entirely  different  theory:  Savard  and  Lizotte  v. 
The  King,  [1946]  S.C.R.  20,  85  C.C.C.  254,  1 C.R.  105,  [1946] 
3 D.L.R.  468. 

C.  L.  Snyder,  K.C.,  for  the  Attorney-General,  respondent: 
The  statements  were  properly  admitted  as  voluntary.  They  are 
within  the  rules  laid  down  in  Prosko  v.  The  King  (1922),  63- 
S.C.R.  226,  37  C.C.C.  199,  66  D.L.R.  340,  followed  by  this  Court 
in  1943  in  Rex  v.  Ogrodowski  and  Kisieliewski  (unreported). 
Gach  V.  The  King,  supra,  does  not  depart  from  the  established 
principle  that  the  strict  rules  as  to  proof  apply  only  to  confes- 
sions properly  so  called,  and  not  to  other  statements.  For  the 
distinction,  see  Tremeear’s  Criminal  Code,  5th  ed.  1943,  p.  757. 
Rex  V.  Scory,  [1945]  1 W.W.R.  15,  83  C.C.C.  306,  [1945]  2 
D.L.R.  248,  was  a case  where  there  had  been  no  caution  at  all. 
Rex  V.  Mandzuk,  62  B.C.R.  16,  85  C.C.C.  158,  [1945]  3 W.W.R. 
280,  [1946]  1 D.L.R.  521,  is  authority  for  the  proposition  that 
an  exculpatory  statement  does  not  come  within  the  rules  as  to 
the  admissibility  of  confessions. 

Rex  V.  Van  Horst  (1914),  20  B.C.R.  81,  24  C.C.C.  157,  is 
authority  for  the  admission  on  one  charge  of  a statement  made 
by  an  accused  when  charged  with  a different  offence.  [Robert- 
son C. J.O. : The  warning  given  to  the  appellant  after  the  charge 
of  vagrancy  was  laid  referred  expressly  to  that  charge  and 
asked  her  if  she  wanted  to  say  anything  “in  answer  to  the 
charge”.  The  police  immediately  started  to  ask  questions  relat- 
ing to  an  entirely  different  charge.]  The  manner  of  taking 
the  accused  into  custody  may  have  been  irregular,  but  it  was 
justified  by  the  unusual  circumstances:  Rex  v.  Cook  (1918), 
34  T.L.R.  515.  Regardless  of  that,  the  facts  surrounding  these 
statements  were  fully  disclosed  to  the  jury,  and  they,  acting  on 
their  best  judgment,  found  the  accused  guilty. 

The  evidence  clearly  shows  that  the  accused,  on  the  last  occa- 
sion, was  anxious  to  see  the  police — they  did  not  seek  her  out. 
Her  actions  and  statements  on  that  occasion  were  entirely  vol- 
untary, and  were  taken  on  her  ovm  initiative.  If  the  statement 
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of  12th  April  is  accepted,  there  can  be  no  doubt  that  the  accused 
was  a party  to  the  offence  under  s.  69.  [Robertson  C.J.O.: 
There  is  nothing  in  that  story  to  indicate  that  she  had  any 
control  over  Bohozuk.]  She  knew  that  Bohozuk  had  a revolver, 
and  they  got  Dick  and  took  him  for  a drive.  [Robertson  C.J.O.: 
There  is  no  evidence  that  she  knew  that  Bohozuk  had  the  revol- 
ver with  him,  or  even  that  she  knew  that  he  had  already  obtained 
it] 

The  charge  is  not  lengthy,  but  it  does  adequately  cover  all 
necessary  matters.  The  trial  judge’s  remarks  about  the  jury 
disbelieving  the  statements  if  they  concluded  that  they  were 
not  voluntary  are  based  upon  Wigmore  on  Evidence,  3rd  ed. 
1940,  vol.  3,  s.  861,  pp.  345  et  seq.  [Robertson  C.J.O.:  Were 
the  jury  properly  instructed  as  to  parties  to  offences?  The  trial 
judge  read  s.  69,  but  should  there  not  have  been  something 
further,  in  view  of  the  evidence  in  this  case?]  That  is  answered 
in  part  by  Rex  v.  Newell,  [1941]  O.W.N.  465,  77  C.C.C.  81  at 
85-6,  [1942]  1 D.L.R.  747.  I submit  he  did  all  that  was  required 
of  him. 

I concede  that  the  circumstantial  evidence,  apart  from  the  ap- 
pellant’s statements,  is  not  sufficient  to  support  a conviction  for 
murder.  Even  if  the  statements  should  have  been  excluded,  how- 
ever, I ask  for  a new  trial.  The  position  has  changed  since  this 
trial,  and  other  knowledge  has  come  to  the  Crown.  [Henderson 
J.A.:  You  should  not  refer  to  anything  not  in  this  record.] 

On  the  evidence  now  before  the  Court,  the  jury  were  fully 
justified  in  believing  the  appellant’s  final  statement,  and  finding 
her  guilty  as  charged,  and  this  Court  should  not  interfere:  Rex 
V.  GrondkowsM  and  Malinowski  (1946),  31  Cr.  App.  R.  116 
at  120. 

T,  J.  Rigney,  K.C.,  for  the  Attorney-General,  respondent:  I 
do  not  agree  that  the  evidence  other  than  the  appellant’s  state- 
ments was  not  sufficient  for  a conviction  for  murder. 

Statements  may  be  admitted  without  proof  of  any  warning  at 
all,  that  being  merely  one  of  the  elements  from  which  their 
voluntary  nature  can  be  determined.  Throughout  this  whole 
series  of  statements,  there  is  an  overwhelming  preponderance  of 
evidence  showing  that  they  were  all  voluntary  in  the  accepted 
sense  of  that  term. 

The  trial  judge  could  not  put  ‘The  theory  of  the  defence” 
to  the  jury,  because  no  defence  had  been  adduced  at  the  trial. 
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[Robertson  C.J.O.:  Where  a material  part  of  the  Crown’s  case 
consists  of  statements  made  by  the  accused,  and  those  sta^tements 
suggest  a possible  defence,  e.g.,  that  the  accused  was  not  an 
actual  participant  in  the  crime,  is  it  not  the  duty  of  the  trial 
judge  to  draw  that  to  the  jury’s  attention?]  It  may  be,  but  a 
failure  to  work  out  such  a defence  and  submit  it  to  the  jury  is 
not  fatal.  Where  the  attitude  of  the  defence  is  merely  that  the 
accused  is  not  guilty,  and  that  the  Crown  has  not  proved  its  case, 
surely  the  trial  judge  is  not  required  to  consider  all  possible 
defences  and  submit  them  to  the  jury.  [Robertson  C.J.O.:  My 
point  is  that  the  Crown  proved  by  the  statement,  if  it  was  ac- 
cepted, that  Dick  was  killed  by  Bohozuk,  not  by  the  appellant. 
The  burden  was  on  the  Crown  to  show  additional  facts  that 
made  her  a party.  How  could  the  jury  be  properly  instructed 
without  drawing  that  important  feature  to  their  attention?] 
The  judge  read  s.  69,  and  explained  it  adequately. 

The  question  of  separate  rather  than  joint  trials  was  decided 
only  after  the  most  careful  consideration.  In  any  case,  it  cannot 
be  successfully  argued  that  this  course  put  the  appellant  at  any 
disadvantage.* 

J,  J,  Robinette,  K.C,,  in  reply:  As  to  the  trial  judge’s  failure 
to  correlate  his  instructions  as  to  the  law  (s.  69)  with  the  evi- 
dence, I refer  to  Rex  v,  Stephen,  Allen  and  Douglas,  [1944]  O.R. 
339  at  352,  81  C.C.C.  283,  [1944]  3 D.L.R.  656. 

Any  incriminatory  statement  or  remark  is  within  the  rules  as 
to  confessions;  it  need  not  be  a “plenary”  confession,  but  may  be 
any  admission  of  a subordinate  fact  going  to  establish  the  ac- 
cused’s guilt.  Rex  V.  Scory,  supra,  and  Rex  v,  Mandzuk,  supra, 
both  support  this  proposition  rather  than  the  reverse. 

Cur.  adv.  vult. 

21st  January  1947.  The  judgment  of  the  Court  was  delivei'ed 

Robertson  C.J.O.: — This  is  an  appeal  from  the  conviction 
of  Evelyn  Dick,  the  appellant,  on  a charge  of  murder,  on  her 
trial  before  Barlow  J.  and  a jury,  at  the  assizes  at  Hamilton 
on  the  16th  October  1946.  The  appellant  was  indicted  along  with 
William  Bohozuk  and  her  father,  Donald  MacLean,  and  charged 
with  the  murder  of  John  Dick,  the  husband  of  the  appellant,  on 
the  6th  March  1946.  On  the  application  of  counsel  for  the 
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Crown,  the  trial  judge  directed  that  the  appellant  should  be  tried 
first  upon  the  indictment,  separately  from  the  other  two  accused. 
The  jury  found  her  guilty  of  murder,  with  a recommendation 
to  mercy. 

Speaking  broadly,  the  appeal  is  taken  on  two  grounds,  (1) 
that  the  learned  trial  judge  made  errors  of  non-direction  and 
misdirection  in  his  charge  to  the  jury,  and  (2)  that  certain  state- 
ments alleged  to  have  been  made  by  the  appellant  to  police 
officers,  while  in  custody,  had  been  wrongly  admitted  in  evidence 
against  her.  In  view  of  the  disposition  to  be  made  of  this  appeal, 
it  is  not  desirable  that  there  should  be  an  exhaustive  discussion 

r 

of  the  evidence  on  the  record,  but  only  such  statement  of  it  as 
may  be  necessary  to  make  intelligible  the  grounds  upon  which 
this  Court  proceeds. 

The  appellant  and  those  charged  with  her  are  aU  residents 
of  the  city  of  Hamilton.  She  was  married  to  John  Dick  on  4th 
October  1945.  She  was  then  twenty-five  years  of  age.  John 
Dick  was  approximately  forty  years  of  age.  He  was  born  in 
Russia,  but  had  lived  in  Canada  since  1924.  At  the  time  of  his 
marriage,  and  for  some  time  prior  thereto,  he  had  been  in  the 
employ  of  the  Hamilton  Street  Railway  as  a motorman.  The 
marriage  was  not  a happy  one.  There  were  frequent  quarrels 
from  the  beginning.  Early  in  the  following  February  (1946) 
there  was  a separation,  and  John  Dick  went  to  board  with  Mrs. 
Kammerer,  with  whom  he  had  boarded  some  years  before. 
The  appellant  continued  to  live  in  the  house  on  Carrick  Avenue, 
which,  it  is  said,  she  had  purchased.  Her  mother,  Mrs.  Mac- 
Lean,  who  had  separated  from  her  husband,  Donald  MacLean, 
some  months  earlier,  lived  with  her.  Donald  MacLean,  who  was 
also  an  employee  of  the  Hamilton  Street  Railway,  had  had  fre- 
quent quarrels  with  Dick,  and  there  is  evidence  that  he  and  Dick 
were  on  bad  terms  in  the  fall  of  1945.  Bohozuk,  the  third  person 
indicted,  was  also  on  bad  terms  with  John  Dick,  who  accused 
him  of  paying  too  much  attention  to  the  appellant. 

Other  than  the  several  differences  and  animosities  that  I have 
indicated,  there  does  not  appear  in  evidence  anything  to  indicate 
any  motive  on  the  part  of  the  appellant  for  desiring  to  bring 
about  the  death  of  John  Dick.  The  trial  courts  of  the  Province 
are  kept  busy  with  divorce  cases  that  commonly  reveal  quite  as 
much  as  the  evidence  in  this  case  discloses,  of  quarrels  and 
jealousies  and  marital  misconduct,  but  divorce,  and  not  murder. 
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is  the  usual  outcome.  It  is  difficult  to  see  anything  in  the  rela- 
tions between  the  appellant  and  John  Dick,  as  disclosed  in  evi- 
dence, to  explain  his  murder  only  five  months  after  their 
marriage. 

On  6th  March  1946  John  Dick  was  to  report  for  duty  as  a 
motorman,  at  4 o’clock  in  the  afternoon.  On  that  morning  he 
- left  his  boarding  place  and  went  to  the  office  of  the  street  railway 
company,  where  he  left  his  motorman’s  cap  and  some  other 
small  equipment.  Later,  he  called  for  these  things  £md  left  in 
their  place  a hat  he  was  wearing.  He  did  not,  however,  report 
for  duty.  He  had  a brief  and  hurried  luncheon  at  a restaurant 
where  he  was  accustomed  to  go,  and  left  there  between  2 and 
2.30  p.m.  No  witness  was  called  who  saw  him  later  alive.  On 
16th  March  some  children  at  play  found  the  torso  of  a man  on 
the  side  of  what  is  called  “the  Mountain”  on  the  outskirts  of 
Hamilton,  and  the  police  were  notified.  This  torso  was,  on  18th 
March,  identified  as  that  of  John  Dick.  An  examination  of  the 
torso  did  not  disclose  the  cause  of  death.  There  were  two  holes 
at  one  side  of  the  chest  which  indicated  that  a bullet  had  passed 
through  the  flesh  on  that  side.  The  wound  was  not,  however, 
of  a serious  character.  Nothing  else  that  could  be  identified  by 
a physical  examination  as  any  part  of  the  remains  of  John  Dick 
has  been  found.  Neither  does  the  evidence  establish,  with  any 
certainty,  where  or  by  what  means  John  Dick  came  to  his  death, 
nor  where  or  by  whom  his  body  was  dismembered,  except  in  so 
far  as  any  of  these  matters  may  appear  in  statements  obtained 
by  the  police  from  the  appellant  while  in  custody. 

It  is  in  evidence  that  about  2 o’clock  on  the  afternoon  of 
6th  March  1946  the  appellant  borrowed  a Packard  motor  car 
from  William  Landeg,  an  acquaintance  of  hers,  who  kept  a 
garage.  Again  putting  aside  anything  that  may  appear  by  the 
statements  obtained  by  the  police  from  the  appellant,  the  next 
occasion  on  which  this  motor  car  was  seen,  as  disclosed  by  the 
evidence,  was  at  5 or  5.30  o’clock  on  the  same  afternoon.  At 
that  time,  according  to  the  evidence  of  several  witnesses,  the 
appellant  was  seen  in  the  motor  car  trying  to  drive  it  into  a 
garage  at  the  rear  of  her  residence.  It  was  a large  car,  and 
she  was  not  able  to  get  it  through  the  door  of  the  garage,  and 
after  several  attempts  she  backed  it  out  to  the  street  and  drove 
away.  The  evidence  is  that  she  was  alone  in  the  car  at  this 
time.  The  motor  car  is  not  spoken  of  again  in  evidence  until 
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it  was  left  by  the  appellant  outside  the  door  of  the  garage 
where  she  had  borrowed  it,  at  about  8 o’clock  in  the  evening. 
When  the  owner  of  the  car,  later  that  evening,  went  to  drive 
the  car  into  his  garage  he  discovered  blood  on  the  front  seat. 
Still  later,  he  found  a sweater  in  the  car,  that  was  identified 
as  the  sweater  of  John  Dick.  A necktie,  knotted  as  it  would 
be  when  worn,  wais  also  found  in  the  car,  and  was  identified  as 
the  necktie  of  John  Dick.  Both  of  these  articles  were  stained 
with  blood.  The  slip-cover  of  the  front  seat  was  missing,  as 
was  also  a rug  that  had  been  spread  on  the  front  seat. 

The  owner  of  the  motor  car  was  not  at  the  garage  when 
the  appellant  returned  it.  She  left  a note  for  him  expressing 
regret  at  being  late,  as  her  little  girl  had  cut  her  face  and  she 
had  to  take  her  to  the  hospital  for  some  stitches,  and  got  blood 
on  the  seat  cover  and  cushion,  which  she.  would  replace  later. 
In  fact  the  statement  about  the  little  girl  cutting  her  face  and 
having  to  go  to  the  hospital  was  quite  untrue.  The  little  girl 
had  not  been  in  the  car. 

On  the  morning  of  7th  March  some  men  going  to  work  on 
the  Mountain  found  on  the  roadway,  at  a point  not  far  from 
the  place  where  the  torso  was  found  later,  a striped  shirt,  which 
was  identified  as  that  worn  by  John  Dick  on  the  6th  March. 
This  shirt  was  completely  buttoned  up  as  it  would  be  when 
worn,  and  both  arms  of  the  shirt  were  cut  off.  The  shirt  was 
stained  with  blood.  It  was  thrown  to  the  side  of  the  road  by 
the  workmen  who  found  it,  but  after  the  finding  of  the  torso, 
the  shirt  was  found  lying  where  the  workmen  had  thrown  it. 

After  the  identification  of  the  torso  a search  warrant  was 
issued,  and  the  residence  of  the  appellant  on  Garrick  Avenue, 
as  well  as  Donald  MacLean’s  residence  on  Roslyn  Avenue  and 
the  room  where  Bohozuk  lived,  were  searched  by  the  police. 
At  the  Garrick  Avenue  residence  there  was  found  in  the  pocket 
of  Mrs.  MacLean’s  fur  coat  a ticket  punch,  identified  as  that 
issued  to  John  Dick.  In  a trunk  in  the  attic,  which  was  opened 
with  a key  found  in  the  bedroom  occupied  jointly  by  the  appel- 
lant and  Mrs.  MacLean,  were  found  a conductor’s  change-holder 
and  street-car  tickets  and  a small  tin  box,  such  as  John  Dick 
used  to  hold  tickets.  A silver  watch  was  found  in  a dresser 
drawer  in  another  bedroom,  and  a watch-chain  was  found  in  a 
purse  in  the  front  bedroom.  A gold  watch  was  also  found  in  the 
back  bedroom.  There  was  evidence  that  John  Dick  had  both  a 
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gold  watch  and  a silver  watch.  A pair  of  ladies’  rubber  boots, 
blood-stained,  were  found,  and  were  identified  as  a pair  worn  at 
times  by  the  appellant,  and  at  times  by  her  mother.  There  is  no 
evidence  that  either  of  them  wore  them  on  the  6th  March.  A 
blanket,  or  rug,  cleaned  and  folded,  was  found  and  was  identi- 
fied as  one  that  had  been  on  the  front  seat  of  the  borrowed 
motor  car.  Buttons  from  a uniform  such  as  was  worn  by  John 
Dick — and  also  such  as  had  been  worn  by  Donald  MacLean — 
were  found  in  a work-basket  said  to  belong  to  the  appellant. 
Ashes,  evidently  from  the  furnace  in  the  Garrick  Avenue  house, 
were  found,  some  in  containers  and  others  spread  on  the  ground 
near  the  garage  door,  and  in  these  ashes,  upon  examination, 
were  found  particles  of  bone  from  a human  head  and  limbs. 
There  is  evidence  that  the  appellant  had  carried  out,  and  spread 
on  the  ground,  the  ashes  at  the  garage  door,  and  that  it  was 
not  usual  for  her  to  carry  out  the  ashes. 

In  the  house  on  Roslyn  Avenue  where  Donald  MacLean 
lived,  there  were  found  a pair  of  black  oxford  shoes,  blood- 
stained, identified  as  the  shoes  of  John  Dick,  also  an  axe,  a 
saw  and  a butcher-knife.  A revolver  and  some  other  firearms, 
and  a quantity  of  ammunition,  were  found  in  Donald  MacLean’s 
house.  The  revolver  was  said,  by  an  expert,  to  be  of  the  same 
calibre  as  the  bullet  that  made  the  wound  in  John  Dick’s  side. 
A spent  bullet,  that  may  have  come  from  the  same  revolver, 
was  found  in  the  basement  of  Donald  MacLean’s  house.  This 
revolver  had  been  recently  fired,  in  the  opinion  of  the  expert. 
There  were  also  found  in  Donald  MacLean’s  house  a haversack 
containing  somewhat  over  $4,000  in  bills,  and  a great  number 
of  street-car  tickets  that  appeared  to  have  been  used.  There 
is  evidence  also  that  Donald  MacLean  had  some  painting  done 
about  the  furnace,  and  elsewhere,  at  the  Garrick  Avenue  house, 
after  6th  March,  and  also  of  Donald  MacLean  having  broken 
into  a trunk  in  the  attic  of  the  Garrick  Avenue  house  after  the 
appellant  had  been  taken  into  custody. 

I have  probably  not  listed  here  all  the  articles  that  were 
found,  and  there  were  bloodstains  seen  at  one  place  and  another 
that  I have  not  referred  to,  but  I have  given  enough  to  indicate 
the  character  of  the  evidence  discovered  on  searching  the  prem- 
ises of  the  appellant  and  of  her  father,  and,  as  I have  already 
stated,  I do  not  deem  it  proper  to  do  more  than  indicate  in  a 
somewhat  general  way  the  character  of  the  evidence  put  in,  in 
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addition  to  the  statements  obtained  by  the  police  from  the 
appellant. 

It  may  be  well  to  note,  however,  that  some  evidence  seems 
to  have  got  into  the  record  that  was  not  brought  home  to  the 
appellant  in  any  way,  as,  for  example,  the  evidence  of  what  was 
found  in  Donald  MacLean’s  house,  and  the  evidence  that  Donald 
MacLean  broke  into  a trunk  at  the  Garrick  Avenue  residence 
after  the  appellant  was  in  custody.  Donald  MacLean  was  not 
taken  into  custody  for  some  weeks  after  appellant’s  arrest. 

In  addition  to  what  may  be  classed  generally  as  circumstantial 
evidence,  there  is  evidence  that  a few  days  after  6th  March, 
and  before  the  discovery  of  the  torso,  the  appellant,  in  answer 
to  a question  from  her  mother,  had  said:  “John  Dick  is  dead, 
and  you  keep  your  mouth  shut.”  There  is  further  evidence 
that  on  12th  March  the  appellant  called  at  the  central  police 
station  in  Hamilton  and  inquired  whether  John  Dick  had  been 
arrested.  When  asked  what  the  charge  would  be,  she  said: 
“Running  away  with  money  and  tickets  belonging  to  the  com- 
pany— the  Hamilton  Street  Railway.” 

It  is  not  difficult  to  reach  the  conclusion,  free  from  all  reason- 
able doubt,  that  John  Dick  was  murdered  by  some  person  or 
persons,  on  the  6th  March  1946,  and  that  his  body  was  then 
mutilated  and  disposed  of  in  a most  inhuman  way.  This  much 
would  seem  to  be  clearly  established  by  the  evidence  without 
resorting  to  the  statements  of  the  appellant,  the  admissibility 
of  which  in  evidence  is  disputed.  It  is  also  a fair  conclusion, 
upon  the  same  evidence,  that  the  appellant  knows  a good  deal 
about  these  matters.  The  vital  question  is  what,  if  any,  part 
she  had  in  the  crime  itself. 

Counsel  for  the  appellant  contended  for  the  acquittal  of  the 
appellant,  arguing  that  there  was  no  case  made  out  against  her 
on  the  admissible  evidence.  Mr.  Snyder,  who  led  for  the  Crown 
on  the  argument  of  this  appeal,  stated  definitely  that,  in  his 
opinion,  if  the  statements  of  the  appellant — the  admissibility 
of  which  was  disputed — ^were  wholly  excluded,  there  was  not 
sufficient  evidence  on  the  record  to  convict  the  appellant  of  the 
charge  of  murder.  Mr.  Rigney,  who  had  been  senior  counsel  at 
the  trial  and  was  associated  with  Mr.  Snyder  on  the  hearing 
of  the  appeal,  said  just  as  definitely  that  he  did  not  subscribe 
to  Mr.  Snyder’s  view.  I do  not  think  this  Court,  in  a criminal 
case,  is  entitled  to  take  refuge  behind  the  opinion  expressed 


118 


Ontario  Reports. 


[1947] 


by  any  counsel  as  to  the  effect  of  the  evidence,  but  must  act 
upon  its  own  opinion.  After  having  given  the  question  much 
consideration  I am  of  the  opinion  that  the  case  is  not  one  that 
the  trial  judge  should  have  withdrawn  from  the  jury,  even  if 
he  had  rejected  all  the  statements  of  the  appellant  that  are 
objected  to.  What  remains  for  consideration  is,  therefore,  whe- 
ther the  appellant  had  a fair  and  proper  trial,  and,  in  particular, 
whether  her  statements  to  the  police  while  in  custody  were 
properly  admitted  in  evidence,  and  whether  there  was  misdirec- 
tion or  non-direction  of  the  jury  in  the  charge  of  the  learned 
trial  judge. 

Dealing  first  with  the  question  of  the  admissibility  of  appel- 
lant’s statements:  She  was  taken  into  custody  by  the  police 

about  noon  of  19th  March  1946,  and  was  taken  to  police  head- 
quarters. She  has  been  in  custody  ever  since.  Between  19th 
March  and  12th  April  the  police  obtained  from  her,  in  all,  seven 
statements,  all  of  which  were  admitted  in  evidence.  The  state- 
ments were  not  all  in  writing  signed  by  the  appellant.  Some 
of  them  were  taken  after  a caution  had  been  given;  others  were 
taken  without  a caution.  I think  it  may  be  said  with  accuracy 
that  while  in  none  of  the  statements  does  the  appellant  expressly 
admit  participation  by  her  in  the  actual  killing  of  John  Dick, 
in  all  of  them  there  are  admissions  tending,  in  some  degree,  to 
involve  her  in  the  crime.  Counsel  for  the  Crown,  on  the  argu- 
ment of  the  appeal,  took  the  position  that  all  the  statements 
except  that  taken  on  12th  April  were  false,  while  that  of  12th 
April  was  to  be  relied  upon.  It  may  be  said  at  once  that,  in  some 
material  particulars,  the  statement  of  12th  April  was  also  untrue, 
if  the  evidence  of  certain  important  witnesses  for  the  Crown  is 
to  be.  relied  upon.  In  fact,  at  the  very  climax  of  appellant’s 
statement  on  this  occasion  Inspector  Wood,  one  of  the  two  officers 
to  whom  the  statement  was  made,  interjected  the  remark,  “Oh, 
that  don’t  add  up”,  meaning  that  it  could  not  be  true.  The  trial 
judge,  in  his  charge  to  the  jury,  cited  admissions  to  be  found  in 
some  of  the  earlier  statements  of  the  appellant  as  evidence 
against  her  that  the  jury  should  consider.  In  my  opinion  all 
the  statements  of  the  appellant  to  the  police  are  to  be  regarded, 
in  considering  their  admissibility,  as  subject  to  the  rules  of  evi- 
dence applicable  to  confessions. 

The  first  statement  was  made  in  answer  to  questions  put  to 
the  appellant  by  Inspector  Wood  on  the  arrival  of  the  appellant 
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at  the  police  station  in  his  custody.  The  questions  and  answers 
were  noted  then  and  there  by  Inspector  Wood.  No  caution 
whatever  was  given  to  the  appellant.  No  charge  was  then  laid 
against  her,  but  none  the  less  she  was  then  in  custody,  as  Inspec- 
tor Wood  himself  admits.  Questions  were  asked  and  answered, 
particularly  with  reference  to  the  borrowing  of  Landeg’s  car  on 
the  6th  March  and  appellant’s  use  of  it  on  that  day,  and  the 
blood  that  was  on  the  seat  when  it  was  returned. 

A second  statement  was  taken  on  the  same  day,  at  the  police 
station,  the  appellant  being  still  in  custody,  although  no  charge 
had  been  laid  against  her.  A shorthand  reporter  was  present 
on  this  occasion,  and  his  notes  of  what  occurred  were  tran- 
scribed and  put  in  evidence.  Inspector  Wood  says  that  before 
beginning  his  questions  he  cautioned  the  appellant  in  the  follow- 
ing terms:  “Now  Mrs.  Dick,  I must  tell  you  that  you  are 

being  detained  in  connection  with  the  death  of  your  husband. 
You  are  not  obliged  to  make  any  statement  unless  you  wish  to 
do  so,  but  whatever  you  do  say  will  be  taken  down  in  writing 
and  may  be  used  as  evidence.  Do  you  understand  that?” — to 
which  the  answer  was  “Yes”.  An  examination  then  followed, 
which  lasted  for  about  two  hours.  This  statement  contains  a 
great  deal  with  respect  to  the  appellant’s  movements,  particu- 
larly on  the  6th  March,  and  also  as  to  the  disposing  of  the 
torso  by  a man  who  was  “a  member  of  a gang  from  Windsor”, 
and  who  telephoned  her  for  some  assistance. 

The  third  statement  was  also  taken  on  19th  March  and  before 
a charge  had  been  laid.  The  appellant  was  driven  in  a police 
car  over  the  route  referred  to  in  the  second  statement,  and 
further  questions  were  asked  and  answers  given,  while  in  the 
police  car.  No  caution  was  given  her.  Before  going  out  in  the 
police  car  the  appellant  asked  Inspector  Wood  what  time  she 
would  be  going  home  and  he  said:  “You  won’t  be  going  home; 

you  will  be  held  in  custody.”  He  did  not  tell  her  why.  On  the 
return  from  the  trip  a charge  of  vagrancy  was  laid  against  the 
appellant,  and  she  was  placed  in  jail. 

Sgt.  Preston  had  some  former  acquaintance  with  the  appel- 
lant’s family,  and  she  seems  to  have  regarded  him  as,  in  some 
measure,  her  friend.  On  the  afternoon  of  20th  March  the  appel- 
lant said  to  Sgt.  Preston  that  there  were  certain  things  that  she 
wished  to  put  in  the  statement  she  had  made  the  day  before, 
and  asked  him  to  see  Inspector  Wood.  As  the  result  of  this  a 
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shorthand  reporter  was  obtained,  and  the  appellant  was  brought 
into  the  detectives'  office,  where  she  was  further  examined. 
The  questioning  by  Inspector  Wood  began  as  follows: 

“Q.  Now  Mrs.  Dick,  I understand  you  have  been  talking  to 
Detective-Sergeant  Preston  and  some  further  information  you 
want  to  give  us  in  connection  with  the  death  of  John  Dick.  Now 
go  ahead  and  tell  us  so  we  can  get  it  down  here.” 

No  caution  of  any  kind  was  given,  and  the  examination  was 
a lengthy  one,  and  the  subject  matters  of  the  examination  were 
not,  by  any  means,  all  introduced  by  the  appellant.  This  was 
the  first  statement  made  after  the  charge  of  vagrancy  was  laid. 

The  next  statement  was  taken  on  22nd  March.  The  appellant 
was  taken  from  the  jail  to  the  central  police  station  for  further 
questioning.  Before  she  was  questioned  a caution  was  given 
her  in  these  terms,  “You  are  charged  with  vagrancy.  Do  you 
wish  to  say  anything  in  answer  to  the  charge?  You  are  not 
obliged  to  say  anything  unless  you  wish  to  do  so,  but  whatever 
you  say  will  be  taken  down  in  writing  and  may  be  given  in 
evidence.”  An  examination  proceeded,  but  before  the  statement 
was  completed  Mr.  Tuchtie,  a solicitor  retained  for  the  appel- 
lant, arrived  and  prevented  the  continuance  of  the  examination. 
This  statement  was  taken  down  in  long-hand  by  Det.-Sgt. 
Preston. 

On  26th  March  Inspector  Wood  informed  the  appellant  that 
a charge  of  murder  was  laid  against  her,  and  a caution  in  the 
usual  form  was  given.  Inspector  Wood  said  to  her:  “Now,  you 
have  given  us  three  statements,  do  you  remember  the  contents 
of  them?” — to  which  she  answered:  “Yes”.  She  further  said 

that  she  wished  to  change  the  first  two,  but  that  the  last  state- 
ment taken  was  true,  as  far  as  it  went.  Presumably,  the  state- 
ments referred  to  as  the  first  two  were  the  statements  that 
had  been  taken  down  by  a shorthand  reporter.  The  appellant 
declined  to  continue  the  statement  that  had  been  interrupted 
by  Mr.  Tuchtie,  saying  that  she  was  told  “to  keep  her  mouth 
shut”. 

The  last  statement — and  no  doubt,  the  most  important  of 
them  all — was  made  on  the  afternoon  of  12th  April.  The  appel- 
lant had  sent  a message  to  Sgt.  Preston  that  she  wanted  to  see 
him.  Preston  went  to  the  jail  in  the  morning  of  12th  April 
and  asked  her  what  was  on  her  mind.  She  said:  “When  are 

you  going  to  bring  the  old  man  in?” — to  which  he  replied: 
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‘‘Who  do  you  mean?”  She  said:  “My  father”.  Questions  were 
then  asked  by  Sgt.  Preston  and  a conversation  followed,  par- 
ticularly with  regard  to  the  connection  of  Bohozuk  and  Donald 
MacLean  with  the  murder  and  with  matters  that  led  to  it.  In 
the  course  of  this  conversation  the  appellant  said  that  Bohozuk 
had  shot  John  Dick  while  the  three  of  them  were  riding  in  the 
borrowed  motor  car  on  a side-road,  on  the  afternoon  of  6th 
March.  No  caution  was  given  her  on  this  occasion. 

In  the  afternoon  of  12th  April  Preston  returned  to  the  jail 
in  company  with  Inspector  Wood,  and  asked  the  appellant  if 
she  would  take  them  out  to  where  she  thought  they  might  find 
certain  bottles  that  appellant  had  said  were  thrown  out  of  the 
car,  and  that  might  have  Bohozuk’s  finger-prints  on  them.  The 
appellant  was  willing  to  go,  and  the  detectives  thereupon  took 
her  over  the  route  that  she  said  had  been  travelled  on  the  after- 
noon of  the  6th  March,  when  Bohozuk  shot  John  Dick.  There 
was  much  conversation  about  the  murder  during  the  drive, 
notes  of  which  were  made  by  one  of  the  officers.  No  caution 
of  any  kind  was  given  to  the  appellant  on  this  occasion,  although 
at  the  conclusion  of  the  trip  she  was  warned  that  she  need  not 
make  a statement,  and  was  told  that  if  she  wanted  to  do  so  she 
could  put  it  in  writing. 

No  further  statement  by  her  was  put  in  evidence,  and,  so 
far  as  appears,  no  further  statement  was  made  by  her. 

I do  not  think  it  is  necessary  to  discuss  the  admissibility  of 
these  several  statements  individually.  The  last  of  the  state- 
ments, that  made  on  12th  April  in  the  course  of  the  drive  taken 
by  the  detectives  with  the  appellant  in  a motor  car,  is  the  one 
mainly  relied  upon  by  the  Crown  as  containing  an  account  of 
what  really  occurred,  the  earlier  statements  being  regarded  as 
mainly  fiction.  The  learned  trial  judge  did  not  make  that  dis- 
tinction, however,  in  his  charge,  nor  confine  his  references  to 
that  statement  alone,  in  commenting  upon  the  evidence  tending 
to  establish  appellant's  guilt. 

There  are  certain  matters  that  particularly  affect  the  admis- 
sibility in  evidence  of  the  last  statement — that  of  12th  April. 
The  taking  of  a statement  on  22nd  March  had  been  interrupted 
by  the  intervention  of  the  appellant's  solicitor,  Mr.  Tuchtie,  who 
advised  her  that  she  was  not  to  give  any  statement  unless  he 
was  present,  or,  as  the  appellant  herself  puts  it,  “that  she  was 
to  keep  her  mouth  shut”.  On  26th  March,  when  the  police 
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endeavoured  to  obtain  another  statement  from  her,  she  told 
them  very  plainly  that  she  intended  to  follow  her  solicitor’s 
advice.  In  the  light  of  this  I am  of  the  opinion  that  Sgt.  Preston 
would,  at  least,  have  acted  with  more  propriety  if,  when,  on  the 
morning  of  12th  April,  the  appellant  asked  her  question  about 
her  father,  he  had  refrained  from  himself  asking  her  any  ques- 
tions, at  least  until  he  had  cautioned  her.  But  whatever  may 
be  the  proper  view  to  take  of  the  morning  interview  on  12th 
April,  I am  strongly  of  the  opinion  that  what  was  said  in  the 
course  of  the  drive  to  which  the  police  invited  the  appellant  on 
the  afternoon  of  that  day  was  inadmissible  in  evidence.  No 
caution  whatever  was  given.  The  invitation  to  a drive,  follow- 
ing upon  the  opening  given  by  the  morning’s  conversation,  has 
the  appearance  of  a shrewd  device  on  the  part  of  the  police  to 
get  the  appellant  to  make  unguarded  statements,  contrary  to 
the  advice  of  her  solicitor  which  she  had  told  them  plainly  it 
was  her  intention  to  follow,  and  it  may  reasonably  be  concluded 
that  she  was  induced  to  talk  without  any  apprehension  on  her 
part  that  what  she  said  might  be  used  in  evidence.  That  nothing 
had  happened  to  remove  the  pressure  that  naturally  arose  from 
her  arrest  and  custody,  and  to  incline  her  to  tell  the  truth,  is 
evidenced  by  a number  of  untrue  statements  made  by  her,  and 
by  Inspector  Wood’s  interjection  at  the  time,  that  her  story 
of  the  murder  did  not  “add  up”:  Markadonis  v.  The  King, 
[1935]  S.C.R.  657,  64  C.C.C.  41,  [1935]  3 D.L.R.  424. 

This  was  not  the  first  occasion  upon  which  Sgt.  Preston, 
knowing  as  he  did  that  the  appellant,  from  his  acquaintance 
with  her  parents,  regarded  him  as  somewhat  in  the  nature  of  a 
friend,  had  taken  an  unfair  advantage  of  her.  On  an  earlier 
occasion  Mr.  Evans,  a solicitor  of  Hamilton,  whose  partner,  Mr. 
Walsh,  had,  at  that  time,  been  retained  for  the  appellant,  had, 
on  the  afternoon  of  20th  March,  at  the  request  of  Mr.  Walsh, 
gone  to  see  the  appellant,  the  appellant  having,  on  the  previous 
day,  expressed  her  desire  to  see  her  solicitor.  When  he  arrived 
at  the  police  station  Mr.  Evans  was  denied  the  right  to  see  her, 
by  Sgt.  Preston,  who  said  that  she  was  speaking  to  her  mother 
on  the  telephone.  This  statement  was  deliberately  false.  The 
fact  was  that  at  that  moment  the  appellant,  who  had  been 
asked  by  the  police  to  sign  the  statement  made  the  day  before 
and  since  transcribed  by  the  reporter,  was  engaged  in  reading 
the  statement  over,  and  Sgt.  Preston — as  he  himself  admits — 
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intentionally  prevented  Mr.  Evans  from  seeing  the  appellant 
until  he  had  succeeded  in  getting  her  signature  to  the  statement, 
apprehending  that  Mr.  Evans  would  probably  advise  her  not 
to  sign  it, 

A real  burden  rests  upon  the  Crown  when  it  proposes  to 
introduce  in  evidence  a statement  of  the  accused  made  while  in 
custody,  to  a police  officer,  and  that  is  in  the  nature  of  a con- 
fession, to  establish  first  that  the  statement  is  a voluntary 
statement  in  the  sense  in  which  that  term  is  used  in  the  rule. 
While  it  is  not  essential  in  all  circumstances  that  the  statement, 
to  make  it  admissible,  shall  have  been  preceded  by  a caution 
in  the  usual  form,  neither  is  the  giving  of  such  a caution,  or, 
indeed,  any  mere  formality,  in  all  cases  adequate  to  satisfy  the 
burden.  In  Sankey  v.  The  King,  [1927]  S.C.R.  436  at  441,  48 

C. C.C.  97,  [1927]  4 D.L.R.  245,  Anglin  C.J.,  in  delivering  the 
judgment  of  the  Court,  said : 

“It  should  always  be  borne  in  mind  that  while,  on  the  one 
hand,  questioning  of  the  accused  by  the  police,  if  properly  con- 
ducted and  after  warning  duly  given,  will  not  yer  se  render  his 
statement  inadmissible,  on  the  other  hand,  the  burden  of  estab- 
lishing to  the  satisfaction  of  the  court  that  anything  in  the 
nature  of  a confession  or  statement  procured  from  the  accused 
while  under  arrest  was  voluntary  always  rests  with  the  Crown. 
The  King  v.  Bellos,  [1927]  S.C.R.  258  [48  C.C.C.  126,  [1927]  3 

D. L.R.  186];  Prosko  v.  The  King  (1922),  63  S.C.R.  226  [37 
C.C.C.  199,  66  D.L.R.  340].  That  burden  can  rarely,  if  ever, 
be  discharged  merely  by  proof  that  the  giving  of  the  statement 
was  preceded  by  the  customary  warning  and  an  expression  of 
opinion  on  oath  by  the  police  officer,  who  obtained  it,  that  it 
was  made  freely  and  voluntarily.” 

This  dictum  was  quoted  by  Duff  C.J.  in  Thiffault  v.  The 
King,  [1933]  S.C.R.  509  at  515,  60  C.C.C.  97,  [1933]  3 D.L.R. 
591. 

As  already  stated,  some  of  the  statements  of  the  appellant 
to  the  police  were  made  without  any  caution  whatever  being 
given;  others  were  made  after  a caution  had  been  given  in  the 
usual  form,  but  beginning  with  the  statement  that  the  appellant 
was  charged  with  vagrancy.  No  statement  was  made  by  her 
after  the  charge  of  murder  was  laid  which  was  preceded  by 
a caution.  If  the  caution  is  to  amount  to  anything  more  than 
the  idle  recitation  of  a form  of  words,  without  regard  to  their 
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true  import,  then  it  seems  to  me  that  it  cannot  fairly  be  re- 
garded as  a caution  such  as  is  proper  to  be  given  to  establish 
the  voluntary  character  of  a statement  of  the  accused  on  her 
trial  for  murder,  when  she  is  asked  whether  she  has  anything 
to  say  in  answer  to  a charge  of  vagrancy.  It  is  in  relation  to 
that  charge,  and  to  that  charge  only,  that  the  person  questioned 
is  cautioned  that  whatever  he  may  say  may  be  used  in  evidence. 
Whatever  uses  may  otherwise  be  made  of  a statement  made 
after  such  a caution  and  no  other,  it  cannot,  in  my  opinion,  be 
admitted  as  a voluntary  statement  on  the  trial  of  the  accused 
person  for  an  entirely  different  offence,  merely  on.  proof  of  a 
caution  such  as  was  given  here.  It  seems  to  me  to  be  an  abuse 
of  the  process  of  the  criminal  law  to  use  the  purely  formal 
charge  of  a trifling  offence,  upon  which  there  is  no  real  intention 
to  proceed,  as  a cover  for  putting  the  person  charged  under 
arrest,  and  obtaining  from  that  person  incriminating  state- 
ments, not  in  relation  to  the  charge  laid  and  made  the  subject 
of  a caution,  but  in  relation  to  a more  serious  and  altogether 
different  offence:  Rex  v.  Seahrooke,  [1932]  O.R.  575  at  579, 
58  C.C.C.  323,  [1932]  4 D.L.R.  116.  It  is  trifling  with  the  long- 
established  maxim  nemo  tenetur  seipsum  accusare,  and  has 
more  than  the  mere  appearance — but,  in  the  intended  result, 
it  has  at  times  the  effect — of  a trial  by  the  police  in  camera 
before  even  the  charge  has  been  laid.  In  my  opinion  such  of 
the  statements  admitted  in  evidence  here  as  were  taken  without 
the  giving  of  a preliminary  caution  (including  therein  the  state- 
ment of  12th  April),  and  any  statements  taken  by  the  police 
before  the  laying  of  the  charge  of  murder,  were  improperly 
admitted  in  evidence  as  voluntary  statements. 

In  dealing  with  the  objection  that  there  was  non-direction 
and  misdirection  in  the  charge  of  the  learned  trial  judge  to  the 
jury  it  is  unnecessary  to  set  out  certain  important  parts  of  the 
charge  that  were  based  on  the  statements  of  the  appellant  which, 
in  my  opinion,  were  hot  properly  admitted  in  evidence.  If  I am 
right  in  my  opinion  as  to  the  inadmissibility  of  these  statements, 
then  the  charge,  in  so  far  as  it  had  relation  thereto,  is  open  to 
objection  as  a matter  of  course — objection  of  so  serious  a char- 
acter as  to  require  a new  trial.  Even  assuming,  however,  that 
the  statements  admitted  in  evidence  were  all  properly  admitted, 
I am,  with  great  respect,  still  of  the  opinion  that  there  was 
material  error  in  the  learned  trial  judge’s  charge.  As  I have 
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said  already,  there  is  not,  in  any  of  the  statements  of  the 
appellant,  an  admission  that  she  murdered  John  Dick,  in  the 
sense  that,  by  any  act  of  her  own,  she  caused  him  any  physical 
injury.  That  is  not  to  say,  however,  that  she  may  not  have 
made  such  admissions  as,  with  other  evidence  on  the  record, 
would  have  warranted  a jury  in  inferring  such  a relationship 
on  her  part  to  the  active  commission  of  the  offence  as  would 
make  her  a party  to  and  guilty  of  it. 

After  defining  murder  to  the  jury  the  learned  trial  judge 
read  to  the  jury  s.  69  of  The  Criminal  Code,  R.S.C.  1927,  c.  36. 
He  then  proceeded  as  follows : 

‘'So  I say  to  you,  gentlemen,  that  every  person  who  is  pres- 
ent at  and  aids  and  abets  another  person  in  the  commission  of 
a criminal  offence  is  a principal  as  well  as  the  person  who 
actually  does  the  criminal  act  itself. 

“So  let  me  say  this  to  you,  gentlemen,  in  order  to  assist  you : 
If  you  conclude  that  the  accused  Evelyn  Dick  killed  her  husband 
intentionally,  then  she  is  guilty  of  murder.  And  further,  gentle- 
men, if  you  conclude  beyond  a reasonable  doubt  that  she  did 
not  actually  shoot  John  Dick  but  that  someone  else  shot  him — 
that  Bohozuk  shot  him — ^but  conclude  that  she  aided  or  abetted 
Bohozuk  in  the  murder,  then  she  is  a principal  and  she  is  just 
as  guilty  as  the  person  who  fired  the  shot;  she  is  equally  guilty. 

“Aiders  and  abetters,  gentlemen,  in  legal  language,  are  per- 
sons who  either  actually  or  constructively  are  present  at  the 
commission  of  the  offence  aiding  and  abetting  or  counselling  or 
procuring  the  same  to  be  done.  That  is  the  law,  gentlemen, 
and  the  question  you  must  put  to  yourselves  is,  did  Evelyn  Dick 
aid  in  the  killing  of  John  Dick,  or  did  she  counsel  or  procure 
it  to  be  done?  If  you  find  that  she  did,  your  course  is  clear, 
gentlemen;  if  you  are  satisfied  beyond  a reasonable  doubt  your 
course  is  clear. 

“Remember,  gentlemen,  Evelyn  Dick  is  not  being  tried  here 
for  what  she  did  after  the  killing.  That  evidence  is  merely 
helpful  to  you  in  aiding  you  from  the  circumstances  surrounding 
it  to  come  to  a conclusion  as  to  her  guilt  or  innocence  of  the 
actual  killing.  So  I say  to  you  again,  a person  who  before  the 
offence  is  committed  or  at  the  time  of  its  commission  does  some- 
thing for  the  purpose  of  aiding  any  person  to  commit  a criminal 
act,  is  a principal  and  is  equally  guilty  with  the  pei'son  who 
committed  the  crime.” 
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In  view  of  the  evidence  in  this  case,  it  was  most  important, 
in  my  opinion,  not  only  to  make  these  somewhat  general  obser- 
vations to  the  jury,  but  further  to  define  clearly  to  the  jury  what 
“abetting”  and  “counselling”  and  “procuring”  mean,  as  these 
terms  are  used  in  s.  69,  and  to  instruct  the  jury  how  s.  69 
might  be  applied  in  this  case,  according  to  the  facts  as  the  jury 
might  find  them  to  be  on  the  evidence  in  this  case.  For  example, 
in  her  statement  of  12th  April  the  appellant  says  that  she  met 
both  John  Dick  and  Bohozuk  down-town  on  6th  March,  and 
that  both  of  them  got  in  the  borrowed  motorcar  with  her,  but 
there  is  no  statement  by  her  that  this  was  by  any  prearrange- 
ment. There  is  no  admission  by  her,  nor  any  other  evidence, 
of  anything  said  between  her  and  Bohozuk  on  that  occasion 
with  relation  to  murdering  John  Dick,  or  to  any  other  design 
upon  him.  There  is  no  admission  by  her  that,  as  she  drove 
through  the  country  with  Dick  and  Bohozuk  as  passengers,  she 
knew  that  Bohozuk  intended  to  shoot  John  Dick,  or  that  she 
even  knew  he  had  any  weapon  with  him.  She  says  that  as 
they  rode  along  Dick  and  Bohozuk  began  to  quarrel,  and  as 
they  proceeded  the  quarrel  became  more  bitter.  The  two  of 
them  were  drinking  and  Dick  drank  a good  deal — a fact  sup- 
ported by  the  evidence  of  Dr.  Deadman,  who  performed  the 
post-mortem  examination.  She  says  that  in  the  quarrel  Boho- 
zuk, who  was  in  the  back  seat  of  the  car,  shot  Dick  from  behind, 
Dick  being  beside  her  in  the  front  seat.  Now,  while  it  may  be 
that  a jury  might  infer  from  the  evidence  a good  deal  that 
is  not  expressly  admitted,  it  is  not  at  all  certain  that  this  jury 
did  infer  that  the  appellant  knew  more  than  she  admits  knowing 
of  Bohozuk’s  then  present  purpose.  This  jury  should  have  been 
instructed  that  if  they  found  that  the  appellant,  was  no  more 
than  passively  acquiescent  at  the  time  of  the  shooting,  and  that 
she  had  no  reason  to  expect  there  would  be  any  shooting  until 
it  actually  occurred,  then  s.  69  did  not  apply:  Rex  v.  Dumont 
(1921),  49  O.L.R.  222  at  230,  37  C.C.C.  166,  64  D.L.R.  128. 

Later  in  the  charge  appears  the  following: 

“Then,  to  show  whether  or  not  she  was  connected  with  this, 
what  about  the  two  hundred  dollars  that  she  gave  to  Bohozuk? 
You  recollect  the  evidence  in  connection  with  that.  She  says 
that  she  lent  the  money  to  Bohozuk;  she  says  he  returned  it. 
You  are  the  sole  judges,  gentlemen,  of  what  you  believe  and 
what  you  do  not  believe.  As  was  said,  I think,  by  one  of  the 
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counsel,  there  is  probably  a thread  of  truth  running  through 
this,  and  you  will  have  to  try  to  pick  that  thread  out  and  follow 
it  through,  from  the  circumstantial  evidence  and  from  the  evi- 
dence which  appears  from  her  statements.  You  remember  how 
she  talked  to  Bohozuk  about  getting  rid  of  Dick.” 

Now,  the  evidence  with  respect  to  the  $200  transaction  is 
only  to  be  found  in  appellant’s  statement,  and  according  to  that 
statement  the  $200  was  given,  not  in  connection  with  any  in- 
tended killing  of  John  Dick  by  Bohozuk,  but  for  the  purpose  of 
being  paid  by  him  to  certain  other  persons  who  were  to  kill 
Dick.  That  plan,  according  to  the  statement,  was  abandoned, 
and  the  money  was  returned  by  Bohozuk  to  the  appellant.  How- 
ever shocking  an  arrangement  such  as  appellant’s  statement 
sets  forth  would  be,  it  is  almost  incredible  that  the  jury  believed 
the  statement,  and  the  learned  trial  judge  himself,  earlier  in  his 
charge,  had  spoken  of  it  in  terms  of  incredulity.  In  any  event, 
what  it  sets  forth  is  not  connected  in  any  way  in  the  evidence 
with  the  occurrence  of  6th  March.  I venture  the  opinion  that 
in  view  of  the  fact  that  the  Crown  had  put  in  the  several  con- 
flicting statements  of  the  appellant  as  evidence  of  her  guilt,  and 
of  the  further  fact  that  the  evidence,  apart  from  the  appellant’s 
statements,  was  of  a character  that  caused  the  sharp  difference 
of  opinion,  as  to  its  value,  displayed  on  the  argument  between 
the  two  counsel  for  the  Crown,  this  case  was  one  that  parti- 
cularly called  for  more  definite  instruction  than  was  given  the 
jury  by  the  learned  trial  judge  as  to  the  application  of  s.  69 
to  the  facts  of  this  case. 

The  principles  that,  in  my  opinion,  are  applicable  in  this 
appeal  are  among  the  fundamental  principles  of  the  administra- 
tion of  justice  in  criminal  cases.  Whatever  may  be  the  charac- 
ter of  the  appellant  and  the  iniquity  of  her  conduct,  the  pre- 
sumption of  innocence  of  the  crime  with  which  she  is  charged, 
until  she  is  proved  guilty  by  due  process  of  law  and  after  a fair 
trial,  is  applicable  in  her  case  as  in  any  other.  To  deny  her 
the  same  fair  trial  that  every  prisoner  is  entitled  to  is  to  make 
the  right  to  a fair  trial  dependent  upon  the  preconceived  notions 
of  the  Court  in  the  particular  case.  Nothing  could  be  more 
foreign  to  the  proper  administration  of  justice,  nor  more  de- 
structive of  the  liberty  of  the  subject,  than  to  permit  any  such 
conception  of  its  duty  to  determine  the  action  of  the  Court  in 
the  cases  that  come  before  it.  Whether  the  appellant  is  inno- 
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cent  or  guilty  of  the  crime  with  which  she  is  charged  is  a matter 
to  be  determined  by  a jury.  The  duty  of  this  Court  is  to  see 
that  there  was  a fair  trial. 

Upon  the  grounds  hereinbefore  set  forth  the  appeal  should 
be  £illowed,  and  the  conviction  should  be  set  aside  and  there 
should  be  a new  trial. 

New  trial  ordered. 

Solicitor  for  the  accused^  appellant:  John  J.  Sullivan,  Hamil- 
ton. 

Solicitor  for  the  Attorney -General,  respondent:  C.  L.  Snyder, 
Toronto. 
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[COURT  OF  APPEAL.] 

Re  Cosby. 

Wills — Interpretation — Direction  to  Set  up  Trust  Funds — Special  Instruc- 
tions to  Trustees — Exercise  of  Power  of  Appointment — The  Devolu- 
tion of  Estates  Act,  R.S.O.  1937,  c.  163,  s.  2(2). 

A testatrix,  who  had  a general  power  of  appointment  over  a share  in 
the  estate  of  her  father,  exercised  that  power,  in  clause  9 of  her  will, 
by  directing  her  trustees  to  hold  the  share  “in  trust  for  my  children 
in  the  following  shares  and  amounts;  for  each  of  my  daughters  . . . 
an  amount  of  capital  sufficient  to  produce  a net  income  of  . . . [a  stated 
amount] ; the  balance  of  my  said  share  to  be  held  by  trustees  for  my 
three  sons”.  By  clause  10  she  directed  her  trustees  to  hold  “the 
amounts  or  proportions  of  capital  appointed  and  bequeathed  to  my 
said  children  and  pay  over  the  income  of  their  respective  portions” 
until  21  years  after  her  death,  whereupon  “the  capital  amounts  of 
such  shares  together  with  any  accumulations  of  interest”  should  be 
paid  over;  there  w^as  a further  provision  in  this  clause  that  if  any  of 
the  children  died  before  the  end  of  the  21-year  period  “the  share  or 
shares  of  the  child  or  children  so  dying  shall  be  dealt  with  and  paid 
over  as  the  child  or  children  so  dying  may  by  deed  or  will  appoint”. 
By  clause  11  she  directed  that  the  amount  of  capital  to  which  the 
daughters  were  entitled  should  be  “arrived  at  by  ascertaining  the 
rate  of  interest  (net)  earned  by  my  entire  estate  in  the  estate  year 
next  preceding  the  distribution  of  such  capital  and  my  said  daughters 
shall  receive  an  amount  of  capital  sufficient  at  such  rate  to  produce 
. . . [the  incomes  already  provided  for],  the  balance  of  the  capital  to 
be  divided  equally  between  my  said  sons”. 

Held:  (1)  The  income  of  any  child  of  the  testatrix  dying  before  the  end 
of  the  21-year  period  should  be  paid  over  during  the  remainder  of  that 
period  as  the  child  should  have  appointed. 

(2)  There  could  be  no  actual  setting  up  of  trust  funds,  or  allocation  of 
securities,  until  the  end  of  the  21-year  period.  During  that  period  the 
trustees  should  hold  the  whole  share  as  one  trust  for  the  benefit  of 
the  daughters  and  sons  in  the  proportions  set  out,  and  regardless  of 
interest  fluctuations  the  daughters  in  each  year  should  receive  the 
amounts  designated  and  the  balance,  if  any,  of  the  income,  should  be 
divided  between  the  sons.  Prendergast  v.  Lushington  (1846),  5 Hare 
171;  In  re  Hollins;  Hollins  v.  Hollins,  [1918]  1 Ch.  503,  distinguished; 
DeLisle  v.  Hodges  (1874),  L.R.  17  Eq.  440,  referred  to. 

(3)  If  the  income  from  the  entire  share  in  the  father’s  estate  was  in- 
sufficient in  any  year  to  pay  the  stated  amounts  to  the  daughters, 
those  amounts  became  a first  charge  on  the  entire  income,  and  abated 
accordingly. 

(4)  By  the  operation  of  s.  2(2)  of  The  Devolution  of  Estates  Act,  the 
share  of  the  father’s  estate,  upon  the  exercise  of  the  power  of  appoint- 
ment, vested  in  the  testatrix’s  trustees  as  an  asset  of  her  estate.  A 
general  direction  in  her  will  as  to  the  trustees’  discretion  in  making 
investments  was  therefore  applicable  to  this  share  as  well  as  to  other 
parts  of  the  testatrix’s  estate.  Underhill  on  Trusts  and  Trustees,  9th 
ed.,  p.  462,  referred  to. 

An  appeal  by  the  administratrix  of  the  estate  of  Crauford 
Cosby,  deceased,  from  the  judgment  of  Wilson  J.,  [1946]  O.W.N. 
695,  on  a motion  by  the  trustees  of  the  estate  of  Clara  Agnes 
Cosby  for  the  advice  and  direction  of  the  Court. 

6th  December  1946.  The  appeal  was  heard  by  Robertson 
C. J.O.  and  Roach  and  Aylesworth  JJ.A. 
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H.  L.  Cartwright,  for  the  appellant:  The  testatrix  intended, 
by  clause  9 of  the  will,  to  apportion  the  whole  income  from  her 
share  of  her  father’s  estate  among  her  six  children  in  definite 
proportions  which  could  be  ascertained,  at  the  date  of  her  death, 
by  a mathematical  computation.  The  words  '‘residue”  and  "re- 
mainder” have  been  held  to  mean  a definite  amount:  In  re 
Cruddas;  Cruddas  v.  Smith,  [1900]  1 Ch.  730;  Harley  v.  Moon 
(1861),  1 Dr.  & Sm.  623,  62  E.R.  516;  Baker  v.  Farmer  (1868), 
L.R.  3 Ch.  537  at  540;  Lakin  v,  Lakin  (1865),  34  Beav.  443,  55 
E.R.  707. 

It  should  not  be  held  that  the  sons  must  suffer  first  from  any 
diminution  in  income  resulting  from  lower  interest  rates.  All 
incomes,  both  those  of  the  daughters  and  those  of  the  sons, 
should  abate  equally. 

In  the  alternative,  the  trust  funds  should  have  been  set  up  at 
the  date  of  death,  each  fund  containing  sufficient  capital  to  pro- 
duce in  that  year  the  specified  income,  and  if  in  any  year  the 
income  proved  insufficient,  recourse  should  have  been  had  to  the 
capital  of  the  trust  fund:  Harbin  v.  Masterman,  [1896]  1 
Ch.  351. 

This  view  of  the  testatrix’s  intention  is  strengthened  by  her 
subsequent  direction  to  make  a fresh  division  of  the  capital  at 
the  end  of  21  years  from  her  death,  so  that  each  of  the  daughters 
and  sons  would  receive  their  specified  share. 

The  trustees  now  propose  to  revalue  the  estate  at  a much 
lower  figure  than  that  declared  for  probate  purposes,  and  this 
revaluation  would  result  in  transferring  the  whole  fund  to  the 
daughters.  This  plan  would  throw  all  the  losses  on  the  sons, 
and  any  profits  subsequently  realized  would  go  to  the  daughters. 
This  is  plainly  inequitable,  and  results  from  the  fact  that  the 
trustees  have  mingled  the  trust  funds.  They  should  now  be 
directed  to  set  aside  whatever  proportion  of  the  mixed  fund 
would  have  provided  a surplus  over  the  daughters’  annuities  in 
1932  (the  date  of  death),  and  to  pay  the  income  from  that 
surplus  to  the  sons  or  their  representatives. 

L.  W,  Goetz,  K.C.,  for  F.  L.  Cosby,  a son  of  the  testatrix  (in 
the  same  interest),  submitted  his  client’s  rights  to  the  Court. 

J,  R.  Cartwright,  K.C.,  for  Edna  Morgan,  a daughter,  re- 
spondent: The  testatrix’s  intention,  as  shown  by  the  whole 

will,  is  to  give  stated  annuities  to  the  daughters,  and  any  re- 
mainder to  the  sons.  The  trustees  have  carried  out  this  inten- 
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tion  and  all  beneficiaries  acquiesced  for  some  13  years.  This 
acquiescence  is  binding  on  the  beneficiaries  and  the  representa- 
tives of  deceased  children : Underhill’s  Law  of  Trusts  and  Trus- 
tees, 9th  ed.  1939,  p.  528. 

If  this  Court  is  of  opinion  that  the  order  in  appeal  should  be 
varied,  we  submit  that  it  should  provide  that  the  daughters 
should  receive,  out  of  the  income  of  the  whole  share,  the  amounts 
specified  for  them  in  the  will,  and  the  balance  of  the  income,  if 
any,  should  be  divided  among  the  sons.  The  sons  have  actually 
received  more  than  they  would  have  if  the  trust  funds  had  been 
set  up  at  the  time  of  death:  In  re  Hollins;  Hollins  v.  Hollins , 

[1918]  1 Ch.  503.  Carmichael  v.  Gee  et  al.  (1880),  5 App.  Cas. 
588,  holds  only  that  recourse  may  be  had  to  the  capital  if  the 
income  is  exhausted. 

The  testatrix  clearly  contemplated  a variation  among  the 
beneficiaries  in  the  yearly  income  received,  that  of  the  daughters 
alone  remaining  fixed. 

It  is  only  at  the  date  of  distribution  that  the  fund  is  to  be 
treated  as  a whole. 

In  the  cases  cited  by  the  appellant,  such  as  In  re  Cruddas; 
Cruddas  v.  Smithy  supra,  and  Harley  v.  Moon,  supra,  there  was 
a definite  stated  sum  of  money  involved,  not,  as  here,  securities 
with  fluctuating  interest  rates.  In  the  Masterman  case  the 
Court  was  simply  considering  the  question  of  security  for  the 
annuities. 

R.  T.  Payton,  for  the  executors  of  the  estate  of  Edith  Penryn 
Cosby  and  for  Riete  M.  Cosby,  respondents:  There  has  been  no 
breach  of  trust  by  the  trustees  in  failing  to  invest  the  fund  here 
in  question  in  securities  authorized  by  law.  The  fund  is  not 
part  of  the  testatrix’s  estate,  but  part  of  the  estate  of  her  de- 
ceased father,  and  his  will  gives  a power  to  invest  in  other 
securities. 

O.  8.  HoUinrake,  K.C.,  for  the  trustees,  submitted  his  clients’ 
rights  to  the  Court. 

H.  L.  Cartwright,  in  reply:  As  to  the  argument  that  we  are 
bound  by  our  acquiescence,  it  should  be  borne  in  mind  that  the 
trustees  are  now  asking  the  advice  of  the  Court,  and  we  cannot 
be  held  to  have  acquiesced  for  the  future,  where  the  proposed 
course  will  result  in  a division  of  income  different  from  the 
division  which  has  heretofore  been  made. 


Cur.  adv.  vult. 
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24th  January  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Roach  J.A.: — Clara  Agnes  Cosby  died  at  the  city  of  To- 
ronto on  or  about  the  28th  December  1932.  She  left  a will  dated 
the  17th  May  1921,  which  was  confirmed  by  a codicil  dated  the 
10th  July  1923.  The  directions  contained  in  the  codicil  do  not 
affect  the  issues  on  this  appeal.  The  provisions  in  the  will 
which  have  given  rise  to  those  issues  and  other  provisions  there- 
in, to  which  it  will  be  necessary  to  make  later  reference,  are  as 
follows: 

“9.  Under  the  power  of  appointment  given  to  me  by  my 
father’s  Will  and  also  in  virtue  and  in  exercise  of  my  own  rights 
and  powers  otherwise  possessed  and  held  by  me,  I devise^ 
appoint^  direct  and  declare  that  my  share  and  interest  in  the 
estate  of  my  father  shall  be  held  by  my  trustees  and  executors 
hereinbefore  named  in  trust  for  my  children  in  the  following 
shares  and  amounts;  for  each  of  my  daughters,  Edith  and  Riete 
an  amount  of  capital  sufficient  to  produce  a net  income  of  Three 
Thousand  dollars  per  annum;  for  my  daughter  Edna  an  amount 
of  capital  sufficient  to  produce  a net  income  of  Two  thousand 
five  hundred  dollars  per  annum;  the  balance  of  my  said  share 
to  be  held  by  my  trustees  for  my  three  sons,  Norman,  Lome 
and  Crauford  in  equal  shares. 

“10.  I DIRECT  that  my  trustees  shall  retain  the  said  amounts 
or  proportions  of  capital  appointed  and  bequeathed  to  my  said 
children  and  pay  over  the  income  of  their  respective  portions 
to  my  said  children  either  quarterly  or  half-yearly  as  my  trustees 
may  decide  until  a period  of  twenty-one  years  from  my  decease 
shall  have  been  reached  when  the  capital  amounts  of  such  shares 
together  with  any  accumulations  of  interest  shall  be  paid  over  to 
my  said  children  respectively  provided  that  in  case  any  of  my 
said  children  shall  die  before  such  period  shall  be  reached  the 
share  or  shares  of  the  child  or  children  so  dying  shall  be  dealt 
with  and  paid  over  as  the  child  or  children  so  dying  may  by 
deed  or  will  appoint,  it  being  my  intention  that  my  said  children 
shall  have  a general  power  of  appointment  over  their  respective 
shares. 

“11.  I DIRECT  that  the  amount  of  capital  to  which  my 
daughters  Edith,  Riete  and  Edna  shall  be  entitled  shall  be 
arrived  at  by  ascertaining  the  rate  of  interest  (net)  earned  by 
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my  entire  estate  in  the  estate  year  next  preceding  the  distribu- 
tion of  such  capital  and  my  said  daughters  shall  receive  an 
amount  of  capital  sufficient  at  such  rate  to  produce  the  sum  of 
Three  thousand  dollars  ($3,000.00)  in  the  case  of  my  daughters 
Edith  and  Riete  and  the  sum  of  Two  thousand  five  hundred  dol- 
lars ($2500.00)  in  the  case  of  my  daughter  Edna,  the  balance 
of  the  capital  to  be  divided  equally  between  my  said  sons.  The 
division  or  allotment  of  the  shares  of  my  estate  among  my  said 
children  when  the  time  shall  arrive  for  distribution  of  capital 
shall  be  made  by  my  trustees  who  shall  divide  or  allot  the  shares 
fairly  and  equitably  as  they  in  their  judgment  shall  deem  just 
and  right  to  all  concerned  and  the  division  of  such  shares  as 
made  by  my  said  trustees  shall  be  binding  upon  my  said  children 
and  their  representatives. 

'‘12.  The  share  of  anyone  under  age  who  may  have  become 
entitled  or  interested  under  this  my  Will  or  so  much  of  the  said 
income  as  the  trustees  deem  proper  shall  be  expended  in  his  or 
her  maintenance  and  education  during  minority  and  such  share 
together  with  any  balance  of  income  thereon  in  the  hands  of 
my  trustees  shall  be  paid  over  by  my  trustees  when  the  time 
arrives  for  the  payment  over  of  capital.’^ 

Without  quoting  para.  13  in  full,  it  will  suffice  to  say  that  it 
is  a “spendthrift”  clause,  which  provides  that  in  the  event  of  any 
of  the  children  becoming  bankrupt  or  assigning  or  charging  or 
encumbering  the  income  to  which  he  or  she  would  otherwise  be 
entitled,  the  payment  of  income  to  such  child  or  children  shall,  for 
the  time  being,  cease,  and  so  long  as  that  condition  continues,  the 
said  income  instead  of  being  paid  to  the  said  child  or  children, 
shall,  in  the  uncontrolled  discretion  of  the  trustees,  either  be  ex- 
pended by  thern  as  they  deem  advisable  in  the  maintenance  of 
such  child,  or  retained  and  added  to  the  capital  of  the  “trust 
fund”,  or  used  partly  in  one  such  manner  and  partly  in  the  other. 

“14.  I AUTHORIZE  AND  EMPOWER  the  trustees  of  this  my  Will 
to  invest  monies  of  my  estate  in  any  investments  which  the  said 
Trustees  shall  deem  reasonably  secure  and  likely  to  return  a fair 
annual  income,  not  being  limited  to  investments  expressly  author- 
ized by  law  and  with  power  to  retain  investments  made  by  me  in 
my  lifetime  so  long  as  they  see  fit  or  dispose  of  the  same  or  any 
part  thereof  and  invest  the  proceeds  in  other  securities.” 

The  deceased,  under  the  will  of  her  late  father,  James  Gooder- 
ham  Worts,  deceased,  had  a power  of  appointment  over  a share 
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in  his  estate.  As  of  the  date  of  her  death  the  share  over  which 
she  had  such  power  of  appointment  was  invested  in  various 
securities,  consisting  of  mortgages  of  real  property,  provincial 
and  municipal  debentures,  and  certain  stocks  and  bonds.  Those 
securities  bore  and/or  paid  varying  interest  or  dividend  rates. 
The  face  value  thereof  was  approximately  $221,000. 

The  trustees  of  Clara  Agnes  Cosby  did  not  set  up  separate 
trust  funds  for  her  children,  but  simply  retained  the  said  share 
in  the  estate  of  her  father  in  the  form  in  which  it  was  delivered 
to  them,  and  paid  the  annual  incomes  stipulated  in  her  will  to 
her  daughters  out  of  the  income  received  from  the  said  share, 
and  in  any  years  during  which  there  was  a surplus  of  income 
after  payment  of  the  stipulated  sums  to  the  daughters,  the 
trustees  paid  the  balance  of  such  income  to  the  sons  or  their 
representatives  in  the  case  of  those  who  died.  Norman  Cosby 
died  on  27th  February  1939;  Crauford  Cosby  died  on  19th  March 
1944,  and  Edith  Cosby,  whose  married  name  became  Edith 
Penryn,  died  on  19th  March  1945. 

It  is  said  that  the  value  of  the  interest  of  Clara  Agnes  Cosby 
in  the  estate  of  her  father  is  presently  approximately  $246,000. 

It  would  appear  that  the  distribution  of  income  by  the 
trustees  in  the  manner  aforesaid  was  acquiesced  in  by  each  of 
the  children  or  the  representatives  of  any  of  them  who  had  died 
until  subsequent  to  the  death  of  Crauford  Cosby.  Differences 
then  arose  as  to  the  proper  construction  of  the  will  and  the 
Toronto  General  Trusts  Corporation,  as  surviving  trustees  of 
the  estate,  moved  the  Court  for  its  advice  and  directions.  The 
following  questions  were  submitted  on  that  motion: 

“a.  What  disposition  is  to  be  made  of  the  income  of  any  child 
dying  before  the  period  of  twenty-one  years  from  the  death  of 
the  testatrix? 

“b.  In  the  event  that  the  income  is  not  sufficient  to  pay  the 
bequests  in  paragraph  9,  do  the  specific  bequests  to  the  three 
daughters  become  a first  charge  on  the  income  and  abate  pro- 
portionately? 

“c.  Should  the  daughters,  Edith  and  Riete,  each  be  paid 
$3,000.00  a year  and  the  daughter,  Edna,  $2,500.00  a year  and 
the  balance  of  the  income  be  divided  amongst  the  three  sons,  or 
in  the  first  year  after  the  death  of  the  testatrix,  Clara  Agnes 
Cosby,  should  the  capital  be  divided  into  shares  necessary  to 
produce  incomes  provided  for  the  daughters  respectively  and 
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thereafter  they  should  get  the  income  from  the  capital  so  set 
aside  whether  it  happened  to  be  more  or  less  than  the  amounts 
specified?” 

That  motion  came  on  for  argument  before  the  Honourable 
Mr.  Justice  Wilson,  who  gave  written  reasons,  and  a formal 
order  was  subsequently  issued  by  which  it  was  declared  that 
upon  the  true  construction  of  the  said  will,  and  in  the  events 
which  have  happened: 

''(a)  The  income  of  any  child  of  the  said  Clara  Agnes  Cosby 
dying  before  the  expiration  of  the  period  of  twenty-one  years 
from  the  death  of  the  said  Clara  Agnes  Cosby  should  be  dealt 
with  and  paid  over  during  the  balance  of  the  said  twenty-one 
year  period  in  such  manner  as  such  child  shall  have  appointed 
by  deed  or  will; 

''(b)  1.  The  trustee  should  now  set  up  three  trust  funds  out 
of  the  assets  comprising  the  share  of  the  Estate  of  the  late 
James  Gooderham  Worts  over  which  the  late  Clara  Agnes 
Cosby  exercised  a power  of  appointment  by  her  Will  and  which 
were  held  on  the  day  of  the  death  of  the  said  testatrix  being 
the  28th  day  of  December,  1932  in  amounts  which  if  the  said 
assets  at  their  value  on  the  last  mentioned  day  had  been  invested 
in  the  longest  term  of  Dominion  of  Canada  bonds  which  were 
then  in  existence  would  have  yielded  at  that  time — 

"(i)  For  the  daughter  Edith  a net  income  of  $3,000.00  per 
annum 

"(ii)  For  the  daughter  Riete  a net  income  of  $3,000.00  per 
annum 

"(iii)  For  the  daughter  Edna  a net  income  of  $2,500.00  per 
annum 

and  where  the  assets  of  the  said  share  have  since  the  28th  day 
of  December,  1932  been  reinvested  or  converted  the  securities 
now  representing  such  assets  should  be  set  up  in  the  trusts  in 
lieu  of  the  original  assets. 

"(b)  2.  The  Trustee  should  hold  the  said  trust  funds  and 
pay  the  income  arising  therefrom  to  the  said  daughters  or  their 
personal  representatives  until  the  expiration  of  twenty-one  years 
from  the  date  of  death  of  the  testatrix. 

"(b)  3.  In  the  event  that  there  were  insufficient  assets  on 
the  28th  day  of  December,  1932  in  the  said  share  of  the  estate 
of  the  late  James  Gooderham  Worts  to  provide  the  amount  of 
capital  required  for  the  said  trusts  then  each  of  the  said  trusts 
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shall  abate  rateably  and  in  the  event  that  there  were  more  than 
sufficient  assets  in  the  said  share  to  provide  the  amount  of 
capital  required  for  the  said  trusts  then  the  Trustee  should  hold 
the  surplus  assets  and  should  divide  the  income  therefrom  equally 
amongst  the  three  sons  of  the  testatrix,  Norman,  Lome,  and 
Crauford  or  their  personal  representatives  until  the  expiration 
of  twenty-one  years  from  the  date  of  the  death  of  the  testatrix. 

“(c)  Upon  the  expiration  of  twenty-one  years  after  the  date 
of  the  death  of  the  Testatrix  the  capital  of  the  said  share  in  the 
Estate  of  the  late  James  Gooderham  Worts  over  which  the  said 
Clara  Agnes  Cosby  exercised  a power  of  appointment  by  her 
will  should  be  reallocated  and  divided  in  accordance  with  the 
provisions  of  paragraph  11  of  the  said  Will  of  Clara  Agnes  Cosby 
deceased  ...” 

From  that  order  the  appellant  now  appeals  to  this  Court, 
and  in  her  notice  of  appeal  she  sets  forth  the  following  reasons : 

“1.  The  learned  trial  judge  erred  in  holding  that  the  trustee 
was  required  to  set  up  trust  funds  based  on  trustee  securities  in 
view  of  the  provisions  of  section  14  of  the  will  of  the  deceased. 

“2.  The  learned  trial  judge  erred  in  failing  to  direct  an  issue 
to  ascertain  the  securities  actually  held  by  the  trustee,  the  in- 
terest received  on  such  securities  and  the  interest  payable  on 
securities  generally  within  the  first  year  after  the  death  of  the 
testatrix. 

“3.  The  learned  trial  judge  having  found  that  four  trust 
funds  should  have  been  set  up  erred  in  failing  to  hold  that  the 
intention  of  the  testatrix  was  that  such  trust  funds  should  be 
based  on  the  income  received  by  the  testatrix  from  the  whole 
estate. 

“4.  The  learned  trial  judge  erred  in  failing  to  hold  that  the 
trustee  having  elected  to  retain  the  securities  which  it  did  retain 
on  the  death  of  the  testatrix  had  exercised  the  discretion  vested 
in  it  under  the  will  of  the  deceased  to  treat  such  assets  as  part 
of  the  trust  funds. 

“5.  Having  held  that  the  trustee  should  have  set  up  four  trust 
funds  after  the  death  of  the  deceased,  the  learned  trial  judge 
erred  in  failing  to  hold  that  the  value  of  such  trust  funds  should 
have  been  ascertained  with  reference  to  the  valuation  placed 
upon  the  securities  at  the  time  of  the  death  of  the  deceased.” 

Due  to  the  decline  in  interest  rates,  the  income  derived  from 
the  securities  in  the  said  share,  over  which  the  testatrix  held  the 
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power  of  appointment,  is  now  insufficient  to  pay  the  specified 
sums  of  $3,000  (2)  and  $2,500  to  the  daughters  or  their  repre- 
sentatives, and  of  course,  that  being  so,  there  is  no  income 
available  for  distribution  to  the  sons  or  their  representatives. 

That  which  to  my  mind  is  plain  is  that  the  three  daughters 
are  to  be  benefited  in  priority  to  the  sons.  The  dominant  in- 
tention of  the  testatrix  was  to  benefit  them,  and  when  that  had 
been  accomplished,  and  only  then,  to  benefit  the  sons.  It  was 
urged  by  counsel  for  the  appellant  that  the  language  of  para.  9 
was  more  apt  for  the  purpose  of  dividing  the  share  into  four 
specified  portions  than  for  its  division  into  three  specified  por- 
tions and  a residue,  or  that  in  any  event,  looking  at  the  will  as  a 
whole,  it  should  be  declared  that  it  was  the  intention  of  the 
testatrix  to  divide  the  said  share  into  four  specified  portions. 
He  pointed  to  the  words  ^'shares  and  amounts”  in  para.  9,  and 
in  para.  10  to  the  direction  to  “retain  the  said  amounts  or  pro- 
portions of  capital”  and  to  “pay  over  the  income  of  their  respec- 
tive portions”,  and  argued  that  these  words  supported  the  con- 
struction for  which  he  contended.  Of  course,  if  that  construction 
prevailed  in  the  event  which  has  happened,  all  the  shares  would 
abate  proportionately.  However,  it  was  not  present  to  the  mind 
of  the  testatrix  what  amount  of  capital  would  be  necessary  to 
provide  the  specific  income  which  she  in  terms  stated  should  go 
to  each  of  her  daughters.  That  would  depend  upon  the  earning 
power  of  the  securities  in  the  said  share.  She  makes  it  apparent 
in  para.  11  that  she  anticipated  that  the  interest  rates  on  those 
securities  or  any  securities  substituted  therefor  would  not  be 
constant.  As  the  interest  rate  might  vary,  so  would  the  income. 

To  my  mind  it  is  perfectly  plain  that  the  words  in  para.  9, 
namely,  “the  balance  of  my  said  share”,  can  only  mean  the 
residue  of  that  share  remaining  after  the  deduction  therefrom 
of  the  amount  of  capital  which  she  intended  to  go  to  her 
daughters,  whatever  the  aggregate  amount  of  the  daughters’ 
shares  might  subsequently  be  determined  to  be,  having  regard  to 
the  direction  contained  in  para.  11  both  as  to  the  time  for  and 
the  method  to  be  adopted  in  computing  the  same.  The  effect  of 
the  use  of  such  expressions  as  “shares”  and  “proportions”  should 
not  be  magnified  to  defeat  the  intention  of  the  testatrix  as  clearly 
manifested  by  the  whole  will:  see  DeLisle  v.  Hodges  (1874), 
L.R.  17  Eq.  440. 
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The  testatrix  has  not  left  unstated  or  in  doubt  the  method 
which  she  intended  should  be  adopted  in  ascertaining  the  amount 
of  the  respective  shares  of  each  of  the  daughters.  This  case  is 
quite  distinguishable  from  Prendergast  v.  Lushington  (1846), 
5 Hare  171,  67  E.R.  873,  and  In  re  Hollins;  Hollins  v.  Hollins, 
[1918]  1 Ch.  503,  the  principles  in  which  the  learned  trial  judge 
thought  were  both  applicable,  in  that  the  testatrix  here  has  spe- 
cifically defined  the  method  for  ascertaining  the  capital  value  of 
the  bequests  in  favour  of  the  daughters,  and  that  the  time  as  of 
which  such  value  is  to  be  determined  is  not  at  the  date  of  the 
testatrix’s  decease  but  at  the  period  of  distribution  of  capital  21 
years  later,  and  that  here  there  is  no  discretion  which  the 
trustees  have  been  given  and  which  they  have  failed  to  exercise, 
thereby  making  the  aid  of  the  Court  necessary  for  the  purpose 
of  carrying  out  the  disposition  of  the  estate  intended  by  the 
testatrix. 

In  para.  11  the  testatrix  directs  that  the  shares  of  the 
daughters  are  to  be  “arrived  at  by  ascertaining  the  rate  of 
interest  (net)  earned  by  my  entire  estate  in  the  estate  year 
next  preceding  the  distribution  of  such  capital”.  That  will  be 
in  the  twenty-first  year  following  her  death.  That  being  so, 
there  can  be  no  earlier  segregation  of  those  shares,  or  any  ear- 
marking of  securities  for  the  benefit  of  any  of  the  daughters,  for 
the  simple  reason  that  the  aggregate  of  those  shares  is  not 
determinable  until  the  lapse  of  21  years. 

Then  what  is  the  meaning  and  effect  of  para.  9?  Since  the 
respective  amounts  of  the  daughters’  shares  and  the  share,  if 
any,  of  the  sons  will  not  be  ascertainable  until  the  end  of  the 
21-year  period,  separate  trust  funds,  into  which  particular 
securities,  or  any  securities,  might  be  placed  could  not  be  set 
up  at  the  beginning  of  that  period,  and  in  the  light  of  para.  11, 
para.  9 should  not  be  construed  as  a direction  to  do  so.  Full 
effect  will  be  given  to  para.  9 by  the  trustees  holding  the  whole 
of  the  share  as  one  trust  for  the  benefit  of  the  daughters  and 
sons  in  the  proportions  set  out  in  para.  11.  Indeed,  the  language 
used  so  directs,  namely,  “that  my  share  and  interest  . . . shall 
be  held  by  my  trustees  ...  in  trust  for  my  children  in  the  follow- 
ing shares  and  amounts.” 

When  in  para.  10  the  testatrix  directed  that  her  trustees 
“pay  over  the  income  of  their  respective  portions  to  my  said 
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children”,  she  cannot  have  meant  thereby  the  income  earned  by 
specific  portions  then  earmarked  and  set  aside  for  the  daughters 
individually  and  for  the  sons  as  a group.  In  determining  what 
she  did  mean  we  must  look  at  the  substance  of  the  whole  will 
rather  than  its  form,  and  even  if  certain  phrases  are  not  apt  to 
express  what  otherwise  can  be  said  to  be  the  overall  manifest 
intention  of  the  testatrix,  the  latter  must  still  prevail.  Looking 
at  the  whole  will  and  adopting  the  age-old  rule  of  placing  one- 
self in  the  armchair  of  the  testatrix,  it  is  my  opinion  that  what 
the  testatrix  intended  was  this,  namely,  that  in  each  of  the  years 
of  the  21-year  period  the  whole  fund  should  be  held  by  the 
trustees  for  the  children  and  the  formula  which  she  prescribed 
for  the  ascertainment  of  their  respective  portions  of  capital  at 
the  end  of  that  period  should  be  applied  in  ascertaining  in  each 
of  those  years  the  portions  of  the  whole  income  which  they  would 
receive.  That  is  to  say,  that  in  each  of  those  years,  regardless  of 
fluctuations  in  interest  or  dividend  rates  earned  by  that  whole 
fund,  the  income  in  any  estate  year  should  be  distributable  on 
the  basis  that  in  that  particular  year  the  daughter  Riete  would 
be  entitled  to  $3,000,  the  appointees  of  the  deceased  daughter, 
Edith,  to  a like  amount,  and  the  daughter  Edna  to  $2,500,  and 
the  sons  or  their  appointees,  in  the  case  of  any  who  have  died, 
to  the  balance  in  equal  shares.  In  the  event  of  the  income  from 
the  whole  fund  in  any  such  estate  year  being  insufficient  to  pay 
to  those  daughters  or  appointees  of  the  deceased  daughter  the 
specific  amounts  of  $3,000  and  $2,500,  the  amount  available  by 
way  of  income  should  be  distributed  to  them  in  like  proportions. 

The  foregoing  construction  does  not  in  any  way  prevent  the 
application  of  the  directions  contained  in  para.  13  if  and  when 
the  possible  events  therein  contemplated  happen. 

By  virtue  of  s.  2(2)  of  The  Devolution  of  Estates  Act,  R.S.O. 
1937,  c.  163,  the  property  over  which  the  testatrix  had  the  power 
of  appointment,  which  she  exercised  by  her  will,  vests  in  her 
trustees  as  though  that  property  had  actually  been  vested  in 
her  at  the  time  of  her  death.  Having  thus  exercised  the  power, 
on  her  death  it  becomes  an  asset  of  her  estate  vested  in  her 
trustees  and  to  be  dealt  with  by  them  as  such  in  due  course  of 
administration:  see  also  Underhill  on  Trusts  and  Trustees,  9th 
ed.  1939,  p.  462.  Therefore,  in  administering  this  trust,  the 
trustees  are  not  limited  to  investment  in  securities  expressly 
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authorized  by* law  for  trust  funds,  but  have  the  latitude  given  by 
para.  14  of  the  will. 

I would,  therefore,  vary  the  order  of  the  learned  trial  judge 
and  as  varied  it  should  provide  the  answers  to  the  questions  sub- 
mitted as  follows: 

Question  “a’':  The  income  of  any  child  of  the  said  Clara 
Agnes  Cosby  dying  before  the  expiration  of  the  period  of  21 
years  from  the  death  of  the  said  Clara  Agnes  Cosby  should  be 
dealt  with  and  paid  over  during  the  balance  of  the  said  21-year 
perfod  in  such  manner  as  such  child  shall  have  appointed  by 
deed  or  will.  (In  this  respect  the  order  of  the  learned  trial 
judge  is  not  altered.) 

Question  ‘V:  should  be  answered '^yes”. 

Question  ‘"c”:  The  income  earned  in  each  year  by  the  whole 
share  over  which  the  testatrix  had  power  of  appointment  is 
distributable  on  the  basis  that  the  daughter  Riete  and  the  ap- 
pointees of  the  daughter  Edith  are  each  entitled  to  $3,000  of 
such  income  and  the  daughter  Edna  is  entitled  to  $2,500  of  such 
income,  and  the  sons,  or  in  the  case  of  those  who  have  died 
their  appointees,  are  entitled  to  the  balance  in  equal  shares. 

The  costs  of  all  parties  on  the  motion  in  the  Court  below 
and  on  this  appeal  may  be  payable  out  of  the  estate  after  taxa- 
tion; those  of  the  trustees  on  a solicitor  and  client  basis. 

Appeal  allowed  in  part. 

Solicitors  for  Nellie  Coshy,  appellant:  Cartwnght  d Cart- 
wright, Kingston. 

Solicitors  for  Riete  M.  Coshy,  respondent:  Cassels,  Brock  d 
Kelley,  Toronto. 

Solicitors  for  Edna  Morgan,  respondent:  Coatsworth  d Rich- 
ardson, Toronto. 

Solicitors  for  Frederick  Lome  Coshy:  Diinhar,  Goetz  d 
Dunhar,  Guelph. 

Solicitors  for  the  tr'ustees:  Galt,  HoUinrake  d Bartrem,  Tor- 
onto. 
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[COURT  OF  APPEAL.] 

Coventry  v.  Coventry  and  Hagarty. 

Divorce  — Condonation  — Revival  of  Adultery  after  Condonation  — 
Subsequent  Desertion  — Sufficiency  of  Evidence  — The  Divorce  Act 
{Ontario),  1930  (Dom.),  c.  14. 

Semble,  any  desertion,  whatever  its  duration,  constitutes  a “matrimonial 
offence”,  as  being  an  interference  with  the  continuity  of  conjugal 
intercourse,  and  will  be  sufficient  to  revive  previously  condoned 
adultery.  Beard  v.  Beard,  [1946]  P.  8,  applied  (per  Hope  J.A.,  Hender- 
son J.A.  concurring). 

Divorce  — Necessity  for  Proving  Adultery  with  Person  Named  — In- 
sufficiency of  Proof  of  Adultery  with  Unknown  Person  where  Such 
Adultery  not  Alleged. 

Where  a plaintiff  names  a co-defendant,  and  alleges  adultery  only  with 
the  named  co-defendant,  he  cannot  succeed  if  he  fails  to  establish 
adultery  with  that  person.  Proof  that  the  defendant  has  been  guilty 
of  adultery  with  some  other  (unknown)  person  will  not  be  sufficient 
in  such  circumstances,  if  the  plaintiff  has  not  applied  for,  and  received, 
leave  to  proceed  with  the  action  on  the  basis  that  the  adultery  oc- 
curred with  an  unnamed  or  unknown  person.  M.  v.  M.  (1930),  40 
O.W.N.  589,  applied  {per  curiam). 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Barlow  J., 
dismissing  an  action  by  a husband  for  a divorce.  The  facts  are 
stated  in  the  reasons  for  judgment. 

20th  January  1947.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Hogg  JJ.A. 

H.  L.  Cartvoright,  for  the  plaintiff,  appellant:  The  evidence 
was  sufficient  to  support  a finding  of  adultery  against  the  female 
defendant,  and  the  trial  judge  should  have  found  that  adultery 
was  established.  We  admit  that  this  adultery  was  condoned,  but 
submit  that  the  subsequent  desertion  by  the  wife  is  sufficient  to 
revive  this  adultery,  and  to  entitle  us  to  a dissolution  of  the  mar- 
riage: Higgins  v.  Higgins  and  Bannister,  [1943]  P.  58,  [1943]  2 
All  E.R.  86;  Beard  v.  Beard,  [1946]  P.  8,  [1945]  2 All  E.R.  306. 
The  fact  that  desertion  alone  is  now  a ground  for  divorce  in 
England  does  not  make  these  authorities  inapplicable,  because 
the  desertion  in  the  Beard  case  was  for  less  than  the  statutory 
period,  and  could  not  have  been  sufficient,  without  more,  to 
entitle  the  plaintiff  to  a divorce. 

'We  refer  also  to  Pardy  v.  Pardy,  [1939]  P.  288;  Bmith  v. 
Smith,  [1940]  P.  49,  179,  [1939]  4 All  E.R.  533;  Rayden  on 
Divorce,  4th  ed.  1942,  p.  102,  and  cases  there  cited;  Wanbon  v. 
Wanbon,  [1946]  2 All  E.R.  366. 
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5th  February  1947.  Henderson  J.A.:— I have  had  the  priv- 
ilege of  reading  the  opinions  of  my  brothers  Hope  and  Hogg  in 
this  case,  with  which  I agree. 

Hope  J.A.: — ^This  is*  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  Honourable  Mr.  Justice  Barlow,  dated  the  7th 
November  1946,  dismissing  the  plaintiff's  action  for  the  dissolu- 
tion of  his  marriage  with  the  female  defendant  on  the  alleged 
ground  of  her  adultery  with  her  co-defendant.  The  trial  was 
held  at  Kingston  without  a jury,  at  which  neither  of  the  defend- 
ants appeared. 

The  plaintiff  and  his  wife  were  married  at  Kingston,  Ontario 
on  the  25th  February  1929  and  lived  as  husband  and  wife  until 
the  plaintiff,  who  had  enlisted  in  His  Majesty’s  forces,  was  des- 
patched overseas  on  the  22nd  July  1940.  On  compassionate 
grounds,  because  of  the  domestic  conditions  which  developed 
during  his  absence,  he  returned  home  to  Canada  in  August  1943 
and  resumed  cohabitation  with  his  wife  until  February  1945, 
when  he  was  again  sent  overseas.  He  was  finally  repatriated  in 
August  1945,  when  he  again  resumed  cohabitation  with  his  wife 
and  continued  to  do  so  until  they  separated  about  the  end  of 
1945. 

Prior  to  his  enlistment,  three  children  were  born  of  the  mar- 
riage, on  3rd  May  1930,  3rd  August  1935  and  1st  June  1938 
respectively.  During  the  first  period  of  the  plaintiff’s  overseas 
service,  two  children  were  born  to  the  female  defendant.  First 
a son  bom  in  May  1941,  as  stated  in  the  pleadings,  and  second, 
a daughter  born  on  the  4th  December  1942.  This  son  was  born 
ten  months  and  twelve  days  after  possibility  of  access.  Although 
the  period  of  gestation  was  beyond  the  normal,  there  was  no 
attempt  made  at  the  trial  to  substantiate  the  allegation  in  the 
pleadings  that  such  child  was  born  as  a result  of  the  alleged 
adulterous  intercourse  of  the  defendants.  Quite  the  contrary, 
the  plaintiff  testified  that  his  wife  accounted  for  this  first  child 
after  his  departure  overseas  by  a letter  which  she  wrote  to  him 
and  in  which  she  said  “she  got  into  trouble:  a fellow  attacked 
her  and  she  had  the  baby”. 

As  to  the  second  child  born  to  the  plaintiff’s  wife  during  his 
period  overseas,  a certified  copy  of  the  birth  certificate  filed 
names  the  plaintiff  as  the  father  of  such  child.  Unquestionably, 
this  statement  must  be  assumed  to  be  false.  Palpably,  on  the 
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evidence,  this  child  must  have  resulted  from  some  adulterous 
intefcotifse  indulged  in  by  the  female  defendant.  Equally,  and 
with  the  greatest  respect  to  the  trial  judge,  it  is  clear  from  a 
perusal  of  the  evidence,  that  the  judge  was  in  error  in  finding 
that  this  last  named  child,  a daughter,  resulted  from  the  alleged 
criminal  attack  on  the  wife  by  some  man. 

On  the  evidence,  there  should  not  be  the  slightest  doubt 
that  the  female  defendant  was  guilty  of  such  adulterous  inter- 
course with  some  man  as  to  entitle  her  husband  to  a dissolution 
of  the  marriage.  There  is,  however,  no  evidence  which  would 
prove  adultery  with  the  male  defendant.  In  his  reasons  for 
judgment,  the  learned  trial  judge  stated:  “ . . . there  is  no  evi- 
dence that  the  defendant  Hagarty  is  connected  with  this  case, 
except  that  his  nanje  appears  as  a defendant  in  the  action.” 

However,  the  question  of  condonation  is  also  of  prime  im- 
portance. The  plaintiff  admittedly  condoned  the  marital  offences 
and  resumed  cohabitation  with  his  wife  during  his  leave  from 
overseas  and  again  on  his  repatriation  in  August  1945.  There 
is  no  evidence  as  to  any  condition  having  been  attached  to  the 
condonation.  While  admitting  such  condonation,  the  plaintiff  has 
claimed  that  despite  the  same,  his  wife  has  now  deserted  him, 
thus  reviving  the  condoned  adultery. 

The  evidence  as  to  the  desertion  must  therefore  be  scrutinized. 
It  is  given  by  the  plaintiff  only,  who  was  indeed,  the  only  witness 
called  in  the  action,  but  it  is  supported  to  a degree  by  a letter 
dated  the  22nd  February  1946,  written  by  the  defendant  wife 
to  the  plaintiff  and  filed  as  an  exhibit.  The  following  are  extracts 
from  the  evidence  of  the  plaintiff  and  from  the  letter: 

“Q.  Was  there  any  arrangement  between  you  and  your  wife 
with  regard  to  this  divorce?  A.  No;  she  wanted  a separation; 
she  was  talking  a divorce,  so  I said  I would  give  it  to  her. 

**Q.  You  say  she  was  talking  about  a divorce,  and  you  said 
you  would  give  it  to  her?  A.  Yes. 

^‘Q.  When  did  she  talk  about  a divorce?  A.  Christmas,  1945. 

‘‘Q.  At  the  time  of  or  just  before  writing  this  letter?  A.  Just 
before  the  letter. 

What  did  she  say  at  that  time?  A.  She  said  she  couldn’t 
get  along,  and  she  wanted  a separation;  and  I said  I would  not 
give  her  a separation,  I would  give  her  a divorce.  She  said, 
‘O.K.,  go  through  with  it.’ 

‘‘Q.  And  subsequently  she  wrote  this  letter  ex.  7?  A.  Yes. 


144 


Ontario  Reports. 


[1947J 


“Q.  Was  this  letter  written  as  a result  of  any  arrangement, 
or  had  you  been  writing  to  her?  A.  That  is  the  last  letter  I 
wrote  to  her;  I just  write  to  the  children.” 

And  from  the  letter  filed: 

“Well  Harry  it  seems  you  are  trying  to  ignore  the  things 
were  said  in  our  other  letters  and  you  still  seem  to  think  I’ll 
overlook  it  all  as  always  before  and  go  down  to  live  with  you 
the  life  as  before. 

“But  get  this  straight,  I’m  never  going  down  to  live  with 
you  again.  I told  you  before  we  can’t  get  along  and  never  will. 
If  you  want  to  buy  a home  on  borrowed  money  go  ahead  for 
yourself,  but  I’ll  never  live  in  it.  You  will  be  much  better  off 
alone  or  with  some  one  else  as  I have  been  a failure  and  nothing 
can  ever  make  it  better  now,  so  its  for  your  own  good,  you  have 
lots  of  friends  down  there  and  you  don’t  care  very  much  anyway. 
Your  actions  at  home  have  proved  that,  as  for  me,  love  is  out  of 
the  question.  I guess  it  was  a mistake  from  the  first.  So  I’m 
telling  you  now,  don’t  waste  your  time  or  money  to  come  up  to 
see  me,  for  I’m  through.  The  children  are  happier  alone  with 
me  and  if  you  want  me  to  take  good  care  of  them,  you  can  settle 
a allowance  for  them  through  the  bank  here  for  their  keep.  I’m 
not  asking  for  anything  for  Denny  and  Sandra.  This  is  the  best 
I can  do  ...  ” 

In  this  Province  the  only  ground  upon  which  a dissolution 
of  marriage  can  be  granted  is  that  of  adultery.  Desertion  is  not 
in  itself  a sufficient  ground  for  the  dissolution.  The  question 
therefore  arose  as  to  whether  or  not  desertion  was  a matrimonial 
offence  which  could  revive  condoned  adultery.  The  law  of  England 
as  to  the  dissolution  of ‘marriage,  as  that  law  existed  on  15th 
July  1870,  was,  subject  to  certain  provisions  in  the  Act,  intro- 
duced in  the  Province  of  Ontario  by  The  Divorce  Act  (Ontario), 
1930  (Dom,),  c.  14.  The  English  law  on  this  point  was  recently 
very  exhaustively  reviewed  by  the  Court  of  Appeal  in  England 
in  Beard  v.  Beard,  [1946]  P.  8,  [1945]  2 All  E.R.  306.  Scott  L.J., 
in  a most  extensive  review  of  the  cases  both  in  the  civil  courts 
and  in  the  ecclesiastical  courts,  over  a period  from  1730  to  1944, 
held  that  too  much  stress  had  been  laid  upon  the  purely  judicial 
phrase  “matrimonial  offence”,  and  too  little  upon  the  decisions 
of  the  older  ecclesiastical  courts  upon  which  the  statutory  juris- 
diction in  divorce  had  been  superimposed,  and  that  it  was  clear 
from  those  decisions  that  any  desertion,  long  or  short,  constituted 
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a matrimonial  offence  as  being  an  interference  with  the  con- 
tinuity of  conjugal  intercourse.  It  was  further  held  that : 

‘‘The  trend  of  judicial  decision  from  1730  onwards  till  the 
present  year  has  been  to  uphold  the  rule  that  the  bar  of  con- 
donation continues  only  so  long  as  the  matrimonial  conduct  of 
the  repentant  spouse  continues  to  be  such  as  the  divorce  court 
can  accept  as  consistent  with  matrimonial  duty”. 

The  fundamental  question  of  whether  condonation  is  con- 
ditional is,  therefore,  answered  in  the  affirmative. 

If  the  plaintiff’s  evidence  is  to  be  accepted,  which  the  trial 
judge  doubts,  it  might  well  be  found  that  there  had  been  such 
desertion  as  would  cancel  the  earlier  condonation  of  the  adultery. 
In  her  letter  the  defendant  wife  wrote:  “I  am  never  going  down 
to  live  with  you  again  . . . Don’t  waste  time  or  money  to  come 
up  to  see  me  for  I’m  through.”  I am  therefore  of  the  opinion  that 
had  I been  trying  the  case  on  the  facts  as  herein  set  out,  I would 
have  found  that  the  condoned  adultery  had  been  revived  by 
desertion. 

However,  a further  obstacle  to  the  plaintiff’s  success  arose  in 
this  case,  namely,  the  finding  of  the  learned  trial  judge,  with 
which  I fully  concur,  vi^.^  that  adultery  with  the  female  defend- 
ant was  in  no  wise  brought  home  to  the  male  defendant.  In 
M.  V,  M.  (1931),  40  O.W.N.  589,  the  Court  of  Appeal  in  this 
Province  reversed  the  judgment  of  the  trial  judge  and  dismissed 
the  plaintiff’s  action.  In  this  last-named  case,  an  action  for 
divorce  was  brought  by  the  husband  against  his  wife  and  a co- 
defendant R.  The  Court  found  that  misconduct  with  R.  was  not 
established,  but  that  the  wife  had  been  guilty  of  uncondoned 
misconduct  with  one  D.  who  was  not  a party  to  the  action.  The 
trial  judge  granted  a decree  nisi.  On  appeal  it  was  held  that  as 
the  misconduct  with  R.  was  not  proved,  and  the  misconduct  with 

D.  was  not  in  issue,  the  plaintiff  was  not  entitled  to  the  divorce. 
On  the  appeal,  the  judgment  nisi  was  set  aside  and  the  action  for 
dissolution  was  dismissed.  In  the  case  at  bar,  there  is  undoubt- 
edly no  evidence  to  connect  the  named  co-defendant  with  the 
case,  and  no  application  was  made  to  the  Court  to  proceed  with 
the  action  as  if  the  adultery  occurred  with  an  unnamed  or  un- 
known person.  I would  therefore  dismiss  this  appeal.  No 
order  as  to  costs. 
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Hogg  J.A.: — I have  had  the  privilege  and  the  advantage  of 
reading  the  reasons  for  judgment  in  this  appeal  of  my  brother 
Hope,  and  I agree  with  him  in  the  result  at  which  he  has  arrived. 
I think  it  very  doubtful  whether  adultery  was  established,  but 
in  any  event,  there  is  no  question  but  that  if  adultery  had  been 
committed  by  the  defendant  spouse,  it  was  condoned  by  the 
conduct  of  the  plaintiff.  However,  a further  circumstance  which 
is  fatal  to  the  plaintiff’s  success,  even  if  adultery  were  proved 
against  the  defendant  wife  and  had  not  been  condoned,  is  the 
fact  that  there  is  no  evidence  whatever  connecting  the  co-defend- 
ant Hagarty  with  such  misconduct:  see  M.  v,  M,  (1931),  40 
O.W.N.  589. 

The  trial  judgment  should  be  affirmed  and  the  appeal  dis- 
missed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs  appellant:  Cartwright  & Cart- 
wright, Kingston. 
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[COURT  OF  APPEAL.] 

Rex  V*  Arnold, 

Criminal  Law — Rape — Charge  to  Jury — Consent  Obtained  by  Induce- 
ment. 

It  is  misdirection  to  tell  a jury  that  consent,  to  constitute  a defence  to 
a charge  of  rape,  “must  be  obtained  without  threats,  inducements  or 
anything  of  the  kind,  and  must  be  freely  and  voluntarily  given  by  the 
woman”.  While  a consent  extorted  by  threats  or  fear,  by  personation, 
or  by  misrepresentation  as  to  the  nature  and  quality  of  the  act, 
amounts  to  no  consent,  a consent  may  be  brought  about  by  an  induce- 
ment {e.g.,  an  offer  of  payment  if  the  complainant  will  agree  to  have 
sexual  intercourse),  and  still  constitute  a good  defence,  even  if  the 
inducement  is  no  more  than  an  empty  and  idle  promise  made  solely 
for  the  purpose  of  obtaining  the  consent. 

Criminal  Law — Charge  to  Jury  as  to  Reasonable  Doubt. 

It  is  misdirection  for  a trial  judge  merely  to  tell  the  jury  that  the  onus 
is  on  the  Crown  to  establish  the  accused’s  guilt  beyond  a reasonable 
doubt,  and  to  define  a reasonable  doubt,  without  going  on  to  instruct 
the  jury  as  to  their  duty  if  they  entertain  a doubt  as  so  defined.  They 
must  be  plainly  told  that  if  they  have  such  a doubt  they  should  acquit 
the  accused.  Rex  v.  Labine,  [1937]  3 W.W.R.  241;  Rex  v.  Costello, 
[1932]  O.R.  213,  applied. 

Evidence — Corroboration — Functions  of  Judge  and  Jury — Jury  wrongly 
Told  that  Certain  Evidence  Corroborative. 

The  question  whether  there  is  any  evidence  which  the  jury  can  treat  as 
corroborative,  and  what  that  evidence  is,  is  a question  of  law  for  the 
judge,  but  whether  or  not  corroborative  inferences  are  in  fact  to  be 
drawn  from  that  evidence  is  a matter  for  the  jury,  and  it  is  therefore 
misdirection,  necessitating  a new  trial,  for  the  trial  judge  to  state 
definitely  to  the  jury  that  particular  evidence  is  corroborative  of  the 
complainant’s  story,  and  that  there  is  “ample  corroboration”.  Hubin  v. 
The  King,  [1927]  S.C.R.  442,  applied. 

Where  the  trial  judge,  in  charging  the  jury,  refers  to  evidence  as  cor- 
roborative of  the  complainant’s  story,  and  that  evidence  is  in  fact  not 
capable  of  furnishing  any  corroboration,  there  must  be  a new  trial. 
Rex  V.  Beauchesne,  [1933]  1 W.W.R.  216,  applied.  Evidence  cannot  be 
corroborative  of  the  complainant’s  story  if  she  has  given  no  material 
evidence  on  that  point.  McIntyre  v.  The  King,  [1945]  S.C.R.  134, 
applied. 

An  appeal  by  an  accused  from  his  conviction,  before  Mc- 
Farland J.  and  a jury,  of  attempted  rape,  and  from  the  sentence 
imposed. 

16th  January  1947.  The  appeal  was  heard  by  Laidlaw, 
Roach  and  Aylesworth  JJ.A. 

J.  Friedman^  for  the  accused,  appellant:  The  trial  judge  en- 
tirely failed  to  present  the  theory  of  the  defence  to  the  jury.  The 
defence  was  twofold,  viz.,  that  the  complainant  had  consented, 
and  that  there  had  been  no  attack  or  assault,  and  this  should 
have  been  made  clear  to  the  jury:  Rex  v.  West  (1925),  57  O.L.R. 
446,  44  C.C.C.  109;  Rex  v.  Dinnick  (1914),  3 Cr.  App.  R.  77  at  79. 
There  was  no  review  of  the  evidence  as  such.  In  discussing  cor- 
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roboration,  the  trial  judge  did  refer  to  some  parts  of  the  evi- 
dence for  the  Crown,  but  there  was  no  discussion  whatever  of  the 
evidence  for  the  defence:  Rex  v.  Harms,  [1936]  2 W.W.R.  114, 
66  C.C.C.  134,  [1936]  3 D.L.R.  497. 

The  charge  as  to  reasonable  doubt  was  defective.  The  terms 
used  by  the  trial  judge,  such  as  his  reference  to  a “captious 
doubt”,  “conjured  up”,  and  “distressing  duty”  were  confusing, 
and  possibly  misleading.  Further  than  this,  however,  the  trial 
judge  failed  entirely  to  tell  the  jury  that  their  duty  was  to  acquit 
the  accused  if  they  entertained  such  a doubt:  Rex  v.  Labine, 
[1937]  3 W.W.R.  241,  69  C.C.C.  151,  [1937]  4 D.L.R.  284;  Rex 
V.  Costello,  [1932]  O.R.  213  at  223,  58  C.C.C.  3,  [1932]  2 D.L.R. 
410;  Rex  v.  Harms,  supra. 

The  trial  judge  wrongly  told  the  jury  that  evidence,  to  which 
he  referred  particularly,  was  corroborative  of  the  complainant’s 
story.  The  evidence  which  he  pointed  out  was  not  in  fact  capable 
of  affording  corroboration,  and  this  is  fatal  to  the  conviction: 
Rex  V.  Beauchesne,  [1933]  1 W.W.R.  216,  60  C.C.C.  25,  [1933] 
4 D.L.R.  138.  Further,  he  usurped  the  jury’s  function  by  stating 
definitely  that  this  evidence  was  corroborative,  if  they  believed 
it,  instead  of  telling  them,  as  he  should  have  done,  that  it  might 
be  considered  as  corroborative,  and  that  it  was  for  them  to  say 
whether  or  not  it  should  be  so  considered:  Hubin  v.  The  King, 
[1927]  S.C.R.  442,  48  C.C.C.  172,  [1927]  4 D.L.R.  760. 

The  evidence  of  the  witness  Crozier,  as  to  a complaint  rnade 
by  the  complainant,  was  admitted,  and  the  trial  judge  did  not 
direct  the  jury  as  to  the  effect  of  that  evidence,  and  the  limited 
extent  to  which  they  might  consider  it:  Rex  v.  Hill,  61  O.L.R. 
645,  49  C.C.C.  161,  [1928]  2 D.L.R.  736. 

The  trial  judge  wholly  failed  to  direct  the  jury  as  to  alternative 
verdicts  which  they  might  return,  such  as  a verdict  of  guilty  of 
indecent  assault  or  guilty  of  common  assault:  Rex  v.  Wong  On 
and  Wong  Cow  (1904),  10  B.C.R.  555,  8 C.C.C.  423;  Rex  v. 
Scherf  (1908),  13  B.C.R.  407,  8 W.L.R.  219,  13  C.C.C.  382;  Rex 
V.  Laurin  (1920),  31  Que.  K.B.  386,  36  C.C.C.  28;  Rex  v.  Barrett 
(1908),  1 Sask.  L.R.  373,  8 W.L.R.  877,  14  C.C.C.  464  at  470; 
Rex  V.  Muma  (1910),  22  O.L.R.  225,  17  C.C.C.  285. 

C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent:  The 
trial  judge  is  not  required  in  all  cases  to  review  the  evidence  for 
the  jury.  He  may  even  dispense  entirely  with  a summing-up: 
Rex  V.  Newman  (1913),  9 Cr.  App.  R.  134. 
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The  trial  judge  did  not  usurp  the  functions  of  the  jury  in 
respect  of  corroboration.  He  pointed  out  certain  evidence,  but 
his  remark  that  it  furnished  corroboration  was  qualified  by  his 
final  caution  in  this  connection:  “That  is,  of  course,  if  you  believe 
it.”  Even  if  some  of  the  evidence  pointed  out  by  him  is  not 
capable  of  being  considered  corroborative,  there  is  ample  cor- 
roboration of  the  complainant’s  denial  of  consent  in  the  fact 
that  she  immediately  complained. 

The  charge  as  to  reasonable  doubt  was  adequate.  The  state- 
ment that  the  Crown  must  prove  its  case  beyond  a reasonable 
doubt  implies  that  the  accused  is  entitled  to  the  benefit  of  any 
such  doubt.  None  of  the  expressions  used  in  this  connection  can 
be  considered  objectionable. 

J.  Friedman^  in  reply. 

Cur.  adv.  vult. 

11th  February  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Laidlaw  J.A.: — The  appellant  was  convicted  on  a charge  of 
attempted  rape,  and  was  sentenced  to  a term  of  four  years’ 
imprisonment  in  the  Kingston  Penitentiary  by  McFarland  J.  on 
the  18th  October  1946.  He  appeals  from  his  conviction  and  from 
the  sentence  imposed  on  him. 

Certain  facts  were  not  in  dispute  as  between  the  accused  and 
the  complainant.  He  had  been  proceeding  northerly  on  Bay 
Street  late  in  the  afternoon  on  the  29th  July  1946.  The  com- 
plainant, who  had  just  finished  work,  was  waiting  for  a street 
car.  The  accused  pulled  to  the  curb,  and  after  some  discussion, 
which  is  relatively  unimportant,  the  complainant  got  in  the 
truck,  and  they  proceeded  northerly  in  the  stream  of  traffic, 
which  was  rather  heavy  at  the  time.  When  near  to  Ramsden 
Park,  which  is  in  the  centre  of  a thickly  populated  district,  the 
accused  entered  the  park  and  stopped  his  truck,  and  there  a 
discussion  took  place  between  him  and  the  complainant,  in  which 
— and  there  is  no  dispute  as  to  this — he  offered  her  employment 
in  connection  with  his  cartage  business,  having  learned  from  her 
that  she  was  about  to  give  up  her  position  where  she  was  then 
employed.  He  stated  to  her  that,  in  addition  to  her  regular 
wages,  she  would  receive  additional  substantial  financial  remu- 
neration provided  that,  from  time  to  time,  she  would  consent  to 
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sexual  intercourse  with  him.  According  to  the  complainant  she 
was  revolted  at  any  such  suggestion,  but  according  to  the  accused 
she  acquiesced.  Her  subsequent  conduct  was  certainly  arguable 
before  the  jury.  Together  in  the  truck  they  left  Ramsden  Park, 
travelled  by  a circuitous  course  easterly  and  southerly  through 
a densely  populated  section  of  the  city  to  a secluded  area  on  the 
water-front,  and  it  is  there  that  she  alleges  the  offence  took 
place.  His  evidence  was  to  the  effect  that  everything  that  took 
place  there  was  with  her  consent  and  according  to  the  arrange- 
ments previously  made  in  Ramsden  Park.  On  cross-examination 
of  the  accused  it  was  made  to  appear  that  his  cartage  business 
was  such  that  he  had  no  need  for  any  additional  clerical  or 
stenographic  help — that,  in  fact,  his  business  was  not  at  all 
extensive. 

The  theory  of  the  defence  was  that  the  complainant  had 
consented  to  all  that  was  done  by  the  accused.  The  complainant 
had  sworn  that  she  at  no  time  consented  to  what  was  proposed 
or  done  by  the  accused.  In  his  charge  the  learned  trial  judge 
said:  ‘T  am  not  going  to  dissect  the  evidence  at  all,  because  that 
has  been  done  very  clearly.”  (He  was  there  referring  to  the 
addresses  to  the  jury.)  ‘T  think  all  you  have  to  do  is  to  remember 
what  has  been  said  by  these  two  people,  and  view  their  evidence 
in  the  light  of  common  knowledge,  as  I said  before,  as  to  what 
is  likely  to  have  taken  place.”  Earlier  in  his  charge  the  learned 
trial  judge  pointed  out  that  the  accused  was  charged  with  at- 
tempted rape,  and  he  then  proceeded  to  define  the  crime  of  rape, 
and  did  so  in  these  words:  “Now,  there  are  certain  elements  in 
the  crime  of  rape  which  I am  going  to  point  out,  and  to  start 
with,  there  are  three  essential  elements  in  rape,  the  first  is 
carnal  knowledge — having  carnal  knowledge  of  a woman.  The 
second  is  having  carnal  knowledge  without  consent.  And  that 
is  the  gist  of  the  whole  crime  of  rape.  And  the  consent,  if  it  be 
a consent,  given  by  the  woman,  must  be  obtained  without  threats, 
inducements  or  anything  of  the  kind,  and  must  be  freely  and 
voluntarily  given  by  the  woman.  Fornication  is  not  a crime 
according  to  our  Code,  but  fornication  with  a woman  without 
her  consent  is  a very,  very  serious  crime.” 

That  direction,  in  so  far  as  it  amounted  to  an  instruction 
to  the  jury  as  to  consent  brought  about  by  “inducements”,  was 
misdirection.  Consent  which  has  been  extorted  by  threats  or 
fear  of  bodily  harm,  or  obtained  by  personating  the  woman’s 
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husband,  or  by  false  and  fraudulent  representations  as  to  the 
nature  and  quality  of  the  act,  amounts  to  no  consent  at  all.  But 
consent  may  be  the  result  of  inducements  such  as  the  accused, 
in  evidence,  stated  had  been  held  out  by  him  to  the  complainant, 
and  if  the  jury  accepted  his  evidence  with  respect  to  those 
inducements,  then  he  could  not  be  guilty  of  the  crime  of  rape. 

In  view  of  the  learned  trial  judge’s  instruction  to  the  jury  on 
the  subjeqt  of  consent,  as  he  put  it,  “obtained  by  inducements”, 
it  may  well  be  that  the  jury  reached  the  conclusion  that  his  offer 
of  employment,  with  the  additional  remuneration  of  which  he 
spoke,  was  an  empty  and  idle  promise  made  for  the  purpose  of 
obtaining  her  consent,  and  that,  having  obtained  it  in  that  man- 
ner, according  to  the  learned  trial  judge’s  charge,  he  thereby 
was  guilty  of  the  offence  charged. 

An  accused  is  entitled  to  have  a trial  judge  give  the  theory 
of  the  defence  to  the  jury,  and  it  is  difficult  to  conceive  of  a 
case  where,  in  doing  so,  he  can  refrain  from  making  at  least 
some  reference  to  the  evidence.  Here,  I am  thoroughly  satisfied 
that  there  was  misdirection  to  the  jury  on  the  subject  of  consent, 
and  apart  from  that  misdirection  I think  it  was  incumbent  upon 
the  learned  trial  judge  to  do  more  than  simply  say  to  the  jury 
that  it  was  for  them  to  decide  whom  they  believed,  without 
making  any  reference  to  the  evidence  at  all. 

Counsel  for  the  appellant  argues  that  there  was  misdirection 
to  the  jury  in  respect  of  the  matter  of  corroboration.  The  learned 
judge  said: 

“In  this  case,  in  my  opinion,  there  is  corroboration  in  material 
particulars.  There  is  the  evidence  of  the  police  officer  Matthews 
as  to  the  state  of  the  ground  when  he  was  taken  there  by  the 
complainant,  which  is  corroboration  of  her  statement  as  to  what 
took  place.  There  is  corroboration  of  the_truck  driver  as  to  her 
condition  after  she  left  the  place.  And  in  other  particulars  there 
is  corroboration  of  her  statements.  There  is  the  matter,  for 
instance,  as  to  the  state  of  her  clothing,  and  the  evidence  of  the 
doctor  who  examined  her.  So  that  I give  it  to  you  as  my  opinion 
that  in  this  case  there  has  been  ample  corroboration  to  satisfy 
the  rule  which  I have  laid  down.  That  is,  of  course,  if  you  believe 
it.” 

The  complaint  is  that  the  learned  judge  treated  as  corrob- 
orative evidence  that  which  was  not  properly  so  in  fact;  also, 
that  he  improperly  made  findings  of  fact  that  there  was  cor- 
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roboration  of  the  complainant’s  evidence.  In  my  opinion,  effect 
must  be  given  to  both  of  these  objections  to  the  charge.  With 
great  respect  for  the  opinion  of  the  learned  trial  judge,  it  is  my 
view  that  he  was  in  error  in  stating  that  “the  evidence  of  the 
police  officer  Matthews  as  to  the  state  of  the  ground  when  he  was 
taken  there  by  the  complainant  ...  is  corroboration  of  her  state- 
ment as  to  what  took  place”.  Police  officer  Matthews  described 
“feet  marks  ...  in  the  neighbourhood  of  the  road,  maybe  20  or 
25  feet  around”  and  “about  3 feet  from  that  showed  signs  that  the 
grass  had  been  beaten  down”.  But  there  was  no  material  evi- 
dence given  by  the  complainant  in  respect  of  which  such  descrip- 
tion of  the  state  of  the  ground  could  possibly  be  corroborative: 
McIntyre  v.  The  King,  [1945]  S.C.R.  134,  83  C.C.C.  97,  [1945] 
1 D.L.R.  631.  Indeed,  it  appears  to  me  that  material  parts  of  the 
complainant’s  evidence  are  inconsistent  with  that  part  of  officer 
Matthews’  evidence.  She  does  not  speak  of  moving  about  at  the 
scene  of  the  affair  before  an  attack  was  made  upon  her,  but  on 
the  contrary  her  evidence  was  that  the  alleged  attack  occurred 
immediately  after  she  alighted  from  the  motor  truck  and  at  that 
place.  She  would  not  admit,  in  answer  to  a question  put  by  the 
accused  on  cross-examination,  that  they  “moved  around  about 
15  feet  away  from  the  truck,  or  roughly  10  or  15  feet”,  but  stated 
definitely  “we  were  standing  right  by  the  truck  door,  up  until 
you  got  me  on  the  ground”.  According  to  her  evidence  she  was 
held  at  that  place  until  the  accused  abandoned  his  attack  upon 
her.  She  said,  too,  that  the  ground  on  which  she  was  lying  “con- 
sisted of  some  hard  cinders,  such  as  refuse  from  coal”,  and  there 
is  no  suggestion  in  her  evidence  that  grass  had  been  beaten  down 
in  the  course  of  the  affair. 

Thus  it  is  quite  plain  that  evidence  which  could  not  be,  and 
in  fact  was  not,  corroborative  of  any  material  part  of  the  plain- 
tiff’s evidence  was  mistakenly  treated  as  such  by  the  learned 
trial  judge.  That  error  is  sufficient  ground  upon  which  to  set 
aside  the  conviction:  Rex  v.  Beauchesne,  [1933]  1 W.W.R.  216, 
60  C.C.C.  25,  [1933]  4 D.L.R.  138. 

Likewise,  but  without  detailed  discussion,  I am  of  opinion  that 
the  learned  judge  was  in  error  in  stating  that  “the  state  of  her 
clothing”  was  corroborative  evidence.  She  described,  amongst 
other  things,  the  top  part  of  her  dress  and  how  it  was  soiled  with 
grease  from  his  hands.  But  that  condition  of  her  clothing  can- 
not properly  be  treated  as  corroborative  evidence.  It  does  not 
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show  or  tend  to  show  that  the  complainant’s  story  is  true,  or 
give  any  degree  of  certainty  to  her  evidence  that  she  was 
assaulted  or  that  she  objected  to  the  conduct  of  the  accused  or 
refused  to  consent  to  his  improper  proposals.  It  is  equally  con- 
sistent with  evidence  given  by  him,  and,  under  the  circumstances, 
is  not  corroborative  in  character. 

It  is  my  view  that  it  was  misdirection  to  state  to  the  jury 
that  certain  evidence  was  in  fact  corroborative  of  the  complain- 
ant’s story.  The  question  whether  there  is  any  evidence  which 
may  be  described  as  corroborative  on  which  a jury  could  find 
corroboration  is  a question  of  law,  but  whether  corroborative  in- 
ferences should  be  drawn  is  a question  for  the  jury:  Huhin  v. 
The  King,  [1927]  S.C.R.  442,  48  C.C.C.  172,  [1927]  4 D.L.R. 
760.  The  learned  judge  repeatedly  directed  the  attention  of  the 
jury  to  matters  which  he  said  were  corroborative  of  statements 
made  by  the  complainant,  and  thus  he  decided  questions  of  fact 
which  the  jury  had  an  exclusive  right  to  decide.  Counsel  for  the 
Crown  emphasizes  that  the  learned  judge  expressly  added,  at 
the  end  of  the  findings  as  made  by  him,  an  express  qualification 
as  contained  in  the  sentence:  “That  is,  of  course,  if  you  believe 
it.”  I cannot  think  that  those  few  words,  following  the  definite 
and  plainly  expressed  findings  of  fact  by  the  learned  judge,  over- 
come the  prejudicial  impression  which  undoubtedly  would  be 
made  on  the  minds  of  the  jurymen  by  the  positive  conclusions 
he  had  reached  and  announced  to  them.  They  do  not  make  it 
sufficiently  plain  that  the  jury  had  the  right,  in  their  absolute 
discretion,  to  reject  those  positive  findings  of  fact  and  substitute 
their  own  in  place  thereof.  It  is  not  improbable  that  the  short 
sentence,  and  the  effect  of  it,  may  have  been  wholly  or  partly 
missed  by  the  jury  for  some  reason  or  other,  and  it  would  not 
be  reasonable  or  proper  to  hold  that  a substantial  error  in  the 
charge  is  answered  and  cured  by  those  brief  words  of  instruc- 
tion. 

Counsel  for  the  appellant  supports  the  appeal  on  another 
ground.  He  refers  to  the  following  part  of  the  charge: 

‘T  should  tell  you  that  the  onus  is  on  the  Crown  to  prove  the 
guilt  of  the  accused  beyond  a reasonable  doubt.  And  I should 
explain  also  that  a reasonable  doubt  is  a doubt  which  is  raised 
in  the  minds  of  reasonable  men  on  the  evidence  which  they  have 
heard,  and  not  a captious  doubt  which  is  conjured  up  in  the  mind 
of  a juror  to  excuse  him  to  his  conscience  from  performing  what 
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he  thinks  is  a distressing  duty.  It  must  be  a reasonable  doubt, 
founded  reasonably  on  the  evidence.” 

Counsel  complains  first  of  the  use  of  the  word  “captious” 
and  says  that  the  average  juryman  would  not  likely  know  the 
meaning  of  that  word.  That  objection  is  not  a serious  one.  But 
it  is  argued  also  that  there  was  non-direction  by  reason  of  the 
omission  of  the  learned  judge  to  instruct  the  jury  as  to  their 
duty  if  they  entertained  a reasonable  doubt  as  described  by  him. 
It  is  said  that  he  ought  to  have  directed  the  jury  that  in  such  an 
event  they  must  find  the  accused  not  guilty.  I accept  that  argu- 
ment, and  in  my  opinion  the  appeal  succeeds  also  on  this  ground. 
The  matter  of  non-direction,  referred  to,  is  one  of  substance  and 
sufficient  reason  to  make  the  trial  unsatisfactory  in  law:  Rex  v. 
LaUne,  [1937]  3 W.W.R.  241,  69  C.C.C.  151  at  155,  [1937]  4 
D.L.R.  284;  Rex  v.  Costello,  [1932]  O.R.  213  at  223,  58  C.C.C. 
3,  [1932]  2 D.L.R.  410.  I am  not  satisfied  that  a jury  properly 
instructed  would  without  doubt  have  found  a verdict  of  guilty 
and  that  there  was  no  substantial  wrong  or  miscarriage  of  jus- 
tice occasioned  by  the  matters  of  misdirection  and  non-direction 
in  the  charge  to  the  jury.  Therefore,  in  my  opinion,  the  appeal 
should  be  allowed,  the  conviction  should  be  set  aside,  and  a new 
trial  ordered. 

New  trial  ordered. 

Solicitor  for  the  accused,  appellant:  J.  Friedman,  Toronto. 

Solicitor  for  the  Attorney -General,  respondent:  C.  L.  Snyder, 
Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V*  Lenton* 


Criminal  Law — Parties  to  Offences — Unlawful  Confinement  and  Use  of 
Violence  in  Labour  Dispute — Telegraphic  Instructions — Sufficiency 
of  Evidence — Acquittal  on  Charge  of  Conspiracy — The  Criminal 
Code,  R.S.C.  1927,  c.  36,  ss.  69,  297(b),  501,  1016(2). 

L was  an  officer  of  a seamen’s  union,  members  of  which  were  on  strike 
against  a shipping  company.  A meeting  was  held,  at  which  L presided, 
and  several  members  of  the  union,  including  H,  volunteered  to  go  to 
another  place  for  purposes  connected  with  the  strike.  On  arrival,  H 
and  others  forcibly  seized  N,  an  employee  of  the  company,  and  con- 
fined him.  H sent  a telegram  containing  the  words:  “we  hold  com- 
pany man  . . . advise  immediately  what  to  do”.  A telegram  was 
despatched  in  reply,  purporting  to  come  from  L,  and  beginning  with 
the  words:  “Hold  official”.  N was  confined  until  some  time  later  in 
the  day.  H and  L were  jointly  charged  with:  (1)  conspiracy  to  seize 
and  confine  N;  (2)  another  count  of  conspiracy;  (3)  unlawfully  seizing 
and  confining  N,  contrary  to  s.  297(b)  of  The  Criminal  Code;  and  (4) 
using  violence  to  N’s  person,  and  threatening  him  with  violence,  with 
a view  to  compel  him  to  abstain  from  doing  what  he  had  a legal 
right  to  do,  contrary  to  s.  501.  L gave  evidence  in  his  own  defence, 
admitting  that  he  had  sent  a telegram  “like”  the  one  produced,  but 
saying  that  his  opening  words  had  been:  “Hold  official  responsible”. 
He  further  stated  that  he  proposed  to  consult  the  police,  and  wanted 
his  men  “to  see  that  [N]  was  there”  when  wanted.  Both  accused  were 
acquitted  on  counts  1 and  2,  and  convicted  on  counts  3 and  4.  Only 
L appealed. 

Held,  the  appeal  must  be  dismissed,  subject  to  a variation  in  the  con- 
viction. 

(1)  There  was  no  inconsistency  in  acquitting  L on  the  conspiracy  charges 
and  convicting  him  on  the  others.  It  was  true  that  he  could  be  guilty 
only  as  a party  under  s.  69,  but  it  was  open  to  the  jury  to  find  that 
though  no  common  agreement  had  been  arrived  at  to  commit  the 
indictable  offences  charged,  yet  L,  independently  of  any  conspiracy, 
counselled  or  procured  the  confining  of  N.  Even  on  L’s  own  evidence 
as  to  the  contents  of  the  telegram,  it  was  open  to  the  jury  to  believe 
that  he  had  counselled  or  procured  the  continued  confinement  of  N. 

(2)  Under  s.  297(b)  it  was  an  offence  to  seize  or  confine  any  person. 
Although  L was  not  shown  to  have  had  any  knowledge  of  events 
until  after  N had  been  seized,  the  unlawful  confinement  was  in  itself 
an  offence,  though  not  that  of  which  L had  been  convicted.  The  jury 
must  have  been  satisfied  of  facts  which  proved  L guilty  of  this  offence, 
and  the  Court  should  therefore,  under  s.  1016(2),  substitute  for  the 
conviction  made  a conviction  for  unlawfully  confining  L. 

(3)  It  was  unnecessary  to  decide  whether  or  not  the  telegram  had  been 
properly  admitted  in  evidence  against  L,  without  proof  (in  the 
Crown’s  case)  of  his  authorship.  Even  if  it  had  been  improperly 
admitted,  and  even  if  L had  been  entitled,  at  the  close  of  the  case  for 
the  Crown,  to  an  acquittal  (and  there  was  admittedly  no  evidence, 
apart  from  the  telegrams  and  L’s  own  evidence,  to  support  a con- 
viction), L had  himself  given  evidence  in  his  defence,  and  the  Court 
on  appeal  was  entitled  to  take  that  evidence  into  consideration.  Rex 
V.  Wakelyn  (1913),  5 Alta.  L.R.  464;  Girvin  v.  The  King  (1911),  45 
S.C.R.  167;  Rex  v.  Power,  [1919]  1 K.B.  572,  applied.  L had  not  been 
“forced”  into  the  witness-box,  and  the  case  was  therefore  distinguish- 
able from  Rex  v.  Dean,  [1942]  O.R.  3;  Reg.  v.  O'Keefe  (1893),  14 
N.S.W.L.R.  345;  and  Allen  v.  The  King  (1911),  44  S.C.R.  331. 

(4)  There  was  ample  evidence  of  continued  violence  to  N,  within  the 
meaning  of  s.  501,  after  his  initial  apprehension.  The  word  “violence”, 
as  used  in  the  section,  was  not  to  be  limited  in  its  application  to  in- 
stances of  actual  physical  contact  with  the  person  of  another,  but 
must  be  taken  to  include  such  events  as  happened  here. 
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An  appeal  by  an  accused  from  his  conviction  on  charges 
under  ss.  297(h)  and  501  of  The  Criminal  Code,  R.S.C,  1927, 
c.  36.  The  facts  are  fully  stated  in  the  reasons  for  judgment. 

23rd  January  1947.  The  appeal  was  heard  by  Laidlaw^ 
Roach  and  Aylesworth  JJ.A. 

G.  A.  Martin,  K.C.,  for  the  accused,  appellant:  Lenton,  not 
having  participated  personally  in  the  taking  of  Neilson,  can  be 
guilty  only  if  there  was  concerted  action  between  him  and  Hicks 
and  the  others,  but  the  jury  have  negatived  this  by  finding  him 
not  guilty  of  conspiracy.  The  verdicts  are  inconsistent,  and  can- 
not stand:  Koufis  v.  The  King,  [1941]  S.C.R.  481,  76  C.C.C.  161, 
[1941]  3 D.L.R.  657;  Rex  v.  Cook  (1909),  19  O.L.R.  174,  15 
C.C.C.  40;  Rex  v.  Mondt,  [1933]  O.W.N.  101,  60  C.C.C.  273, 
[1934]  1 D.L.R.  382;  Rex  v.  Hayes  and  Pallante,  [1942]  O.R. 
52,  77  C.C.C.  195,  [1942]  2 D.L.R.  85. 

The  offence  was  complete  as  soon  as  Hicks  laid  hands  on 
Neilson.  The  offence  having  been  committed  before  Lenton  was 
advised  of  it,  his  subsequent  actions  cannot  make  him  a party 
to  it. 

The  trial  judge  erred  in  admitting  the  telegrams  in  evidence, 
since  there  was  no  proof  of  Lenton’s  authorship:  Wigmore  on 
Evidence,  3rd  ed.  1940,  vol.  7,  p.  614,  s.  2154;  Reg.  v.  O’Keefe 
Q893),14  N.S.W.L.R.  345. 

Mens  rea  is  an  essential  ingredient  of  the  offences  here 
charged,  and  no  mens  rea  has  been  established  on  the  part  of 
Hicks,  much  less  on  that  of  Lenton.  The  evidence  shows  that 
Hicks  believed  that  some  20  men  were  being  held,  against  their 
will,  on  the  steamer,  and  that  Neilson  was  one  of  those  respon- 
sible for  that  illegal  holding.  He  further  believed  that  he,  Hicks, 
had  a right  to  seize  Neilson  and  hold  him  for  the  purpose  of 
handing  him  over  to  the  police. 

C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent:  There 
was  ample  evidence  of  a conspiracy  by  Hicks  and  the  other 
pickets  to  seize  someone  from  the  steamer  Kenora.  Admittedly 
Lenton  was  not  in  Jackfish,  and  was  not  a party  to  the  scheme 
in  the  preliminary  stages,  but  he  was  informed  by  telegram,  and 
in  reply  directed  Hicks  to  hold  Neilson.  By  the  act  of  sending 
this  telegram  he  joined  the  conspiracy  after  it  had  been  partly 
carried  out,  and  became  liable,  equally  with  the  original  mem- 
bers, even  for  acts  committed  before  he  became  associated  with 
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the  conspiracy:  Tremeear’s  Criminal  Code,  5th  ed.  1944,  p.  640, 
and  cases  there  cited. 

Even  if  Lenton  cannot  be  properly  convicted  of  seizing  and 
confining,  as  charged,  the  offence  of  confining  is  a separate  one 
under  s.  297(h),  and  is  included  in  the  charge  as  laid  within  the 
meaning  of  s.  951.  This  Court  therefore  has  power,  under  s. 
1016(2),  to  substitute  a conviction  for  that  offence  in  place  of 
the  verdict  rendered.  I refer  also  to  s.  854. 

The  telegrams  were  properly  -admitted  in  evidence  as  part 
of  the  Crown’s  case.  There  was  sufficient  prima  facie  evidence 
of  Lenton’s  authorship  to  require  an  explanation  from  him.  In 
any  case,  they  were  clearly  admissible  on  the  conspiracy  counts : 
Rex  V.  Johnson  (1902),  14  Man.  R.  27,  6 C.C.C.  232.  When 
Lenton  went  into  the  witness-box  to  answer  the  case  made 
against  him  on  the  conspiracy  counts,  he  left  himself  open  to 
cross-examination  on  the  whole  of  the  indictment,  including  the 
counts  on  which  he  was  convicted.  In  his  evidence  he  admitted 
sending  a telegram  similar  to  the  one  produced,  except  that  he 
said  that  the  opening  words  differed  slightly.  Reg.  v.  O’Keefe^ 
supra,  is  distinguishable,  in  that  there  the  evidence  was  not 
admissible  at  all.  The  accused’s  evidence  constitutes  part  of  the 
record  before  this  Court,  and  this  Court  is  entitled  to  consider  it 
with  the  evidence  for  the  prosecution:  Rex  v.  Power,  [1919]  1 
K.B.  572. 

It  is  no  defence  to  .say  that  Hicks  honestly  believed  he  had  a 
right  to  arrest  Neilson.  The  offence  of  which  he  believed  Neilson 
to  be  guilty  is  not  one  of  those  enumerated  in  s.  646,  for  which 
any  person  may  arrest  without  warrant.  His  mistake,  therefore, 
was  one  of  law,  and  that  cannot  constitute  a defence. 

G.  A.  Martin,  K.C.,  in  reply:  Rex  v.  Power,  supra,  is  not 
applicable  to  this  case,  because  here  the  accused  had  been  preju- 
diced, at  the  close  of  the  Crown’s  case  by  the  introduction  of  the 
improper  evidence.  This  prejudice  to  the  accused  cannot  be  cured 
by  his  subsequent  evidence : Reg.  v.  O’Keefe,  supra;  Rex  v.  Dean, 
[1942]  O.R.  3,  77  C.C.C.  13,  [1942]  1 D.L.R.  702. 

To  make  a telegram  admissible  in  evidence  against  an  accused, 
not  only  must  the  original  message  be  produced,  but  it  must  also 
be  established  that  the  accused  handed  it  in,  or  authorized  its 
transmission:  Reg.  v.  Regan  (1887),  16  Cox  C.C.  203  at  204. 


Cur.  adv.  vult. 
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14th  February  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Aylesworth  J.A.: — ^This  is  an  appeal  from  appellant’s  con- 
viction on  his  trial  before  His  Honour  Judge  T.  M.  Mulligan  and 
a jury  at  the  General  Sessions  of  the  Peace  at  Port  Arthur  on 
the  20th  November  1946,  on  a charge  that,  together  with  others, 
at  Jackfish  in  the  district  of  Thunder  Bay,  on  the  2nd  June 
1946,  he  did  unlawfully  seize  and  confine  one  Frank  Neilson  at 
Jackfish  aforesaid  contrary  to  s.  297(b)  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  and  on  a further  charge  that  on  the  said  day 
at  the  said  place  he  did  wrongfully  and  without  lawful  authority 
with  a view  to  compel  Frank  Neilson  to  abstain  from  doing  what 
he  had  a lawful  right  to  do,  namely,  to  escort  men  for  employ- 
ment on  board  the  steamship  Kenora,  use  violence  to  the  person 
of  the  said  Frank  Neilson  and  threaten  him  with  violence  con- 
trary to  s.  501  of  The  Criminal  Code.  Appellant  was  sentenced 
to  three  months’  imprisonment  in  the  common  gaol  on  the  first 
of  these  charges,  and  to  a fine  of  $100  or  three  months  (con- 
current) on  the  second  charge. 

Appellant  was  tried  jointly  with  one  Hicks  on  each  of  four 
charges,  namely,  the  two  above  mentioned  and  two  charges  of 
conspiracy,  (1)  to  commit  the  indictable  offence  of  unlawfully 
and  forcibly  seizing  or  confining  Neilson;  and  (2)  to  commit  the 
like  offence  with  respect  to  an  officer  of  the  steamship  Kenora. 
Both  accused  were  acquitted  on  both  conspiracy  counts.  Hicks, 
as  well  as  appellant,  was  convicted  on  each  of  the  other  two 
counts  and  received  the  same  sentences.  Hicks  has  not  appealed. 

The  evidence  discloses  that  as  a result  of  a telegram  received 
at  Fort  William,  which  is  over  100  miles  distant  from  Jackfish, 
on  the  evening  of  the  1st  June  1946,  a meeting  of  some  of  the 
members  of  the  Canadian  Seamen’s  Union  was  held,  at  which 
meeting  appellant  was  present.  Appellant  is  national  treasurer 
of  that  union  and  appeared  to  be  in  charge  of  the  meeting.  The 
members  of  that  union  were  then  on  strike  against  Canada 
Steamship  Lines,  the  owner  of  the  steamer  Kenora.  As  a result 
of  the  meeting,  several  of  the  participants  therein,  among  them 
Hicks,  volunteered  to  go  to  Jackfish,  and  money  was  raised  at 
the  meeting,  including  a contribution  from  appellant,  to  defray 
the  expenses  of  the  trip.  It  is  said  that  the  purpose  of  the  trip 
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was  to  persuade  non-union  employees  working  on  the  steamer 
to  become  members  of  the  union. 

At  about  5 a.m.  of  the  following  day,  Neilson,  who  was 
employed  by  the  steamship  company  to  escort  men  for  employ- 
ment on  board  its  ships,  was  induced  by  Hicks  and  his  com- 
panions to  disembark  from  the  Kenora  at  the  dock  at  Jackfish, 
and  while  on  the  dock  was  forcibly  seized  by  Hicks,  and  under 
the  direction  of  Hicks  was  detained  at  or  near  the  Jackfish 
railway  station  in  the  custody  of  Hicks  and  his  companions  until 
approximately  2 p.m.  of  that  day,  at  which  time  provincial  police 
officers  arrived  upon  the  scene.  Neilson  was  not  allowed  to 
communicate  with  anyone,  and  on  at  least  two  occasions,  when 
trains  were  due  to  arrive  at  Jackfish  station,  he  was  taken  from 
the  station  by  his  guards  and  held  incommunicado  in  the  hills 
at  some  distance  away. 

Commencing  at  approximately  6 a.m.  on  the  2nd  June,  a 
series  of  telegrams  passed  back  and  forth  between  Hicks  at 
Jackfish  and  Lenton  at  Fort  William.  Of  these  telegrams,  men- 
tion need  only  be  made  of  two,  the  first  of  all  such  telegrams 
being  sent  by  Hicks  at  6.10  a.m.,  addressed  to  Mr.  William 
Schmaltz,  Seamen’s  Union,  Fort  William,  Ont.  and  reading: 

“Arrived  Jackfish  met  nine  scabs  aboard  train  they  return 
with  J.  Osipindo  union  men  steamer  Kenora  has  26  scabs  aboard 
they  hollered  from  boat  they  were  locked  aboard  two  days  we 
hold  company  man  F.  Neilson  Steamer  Kenora  gone  out  to 
anchor  advise  immediately  what  to  do  urgent  two  steamers  in 
bay  boys  are  under  pressure  to  sail  contact  police” 

Schmaltz  was  the  business  agent  of  the  union  and  was  not 
available  either  at  the  meeting  in  Fort  William  of  the  previous 
evening  or  during  the  relevant  hours  of  the  day  upon  which  the 
telegrams  were  despatched.  Lenton’s  reply  telegram  to  Hicks, 
apparently  despatched  at  6.55  a.m.,  reads  as  follows: 

“J.  A.  Hicks,  Jackfish,  Ont. 

“Hold  official  stop  have  two  pickets  inform  citizens  of  our 
case  stop  request  them  wire  Minister  of  Justice  to  take  action 
stop  hold  the  fort  we  are  taking  case  to  R.C.M.P.  and  will  swear 
out  warrant  stop  excellent  work” 

These  and  the  other  telegrams  of  the  series  were  filed  by  the 
Crown  as  exhibits  as  part  of  its  case  on  a ruling  in  favour  of 
their  admissibility  made  by  the  learned  District  Court  Judge 
over  the  protests  of  counsel  for  the  appellant. 
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At  the  close  of  the  .Crown’s  case,  counsel  for  the  appellant 
moved  for  acquittal  on  the  ground  that  there  was  no  evidence 
for  the  jury  upon  which  appellant  could  be  found  guilty.  The 
motion  was  refused  and  the  defence  was  proceeded  with,  appel- 
lant himself  being  called  as  a witness.  Appellant  admitted  his 
authorship  of  the  telegrams  purporting  to  have  been  sent  by 
him  from  Fort  William  to  Hicks  at  Jackfish,  and  specifically 
admitted  despatching  a telegram  “like”  the  telegram  of  6.55 
a.m.  above  quoted,  except  that  he  insisted  that  in  the  telegram 
he  had  then  sent  the  opening  phrase  thereof  was  not  “hold 
official”  but  “hold  official  responsible”,  and  that  the  phrase  “and 
will  swear  out  warrant”  actually  was  “I  will  swear  out  war- 
rant”. However,  he  admitted  that  the  words  “official  respon- 
sible”, said  by  him  to  have  been  in  the  telegram  as  he  despatched 
it,  referred  to  Neilson.  The  following  also  appears  in  his  evidence 
upon  cross-examination  respecting  this  telegram  and  the  deten- 
tion of  Neilson: — 

“A.  I say  in  that  wire  that  we  are  going  to  take  the  case  up 
with  the  Royal  Canadian  Mounted  Police.  I knew  there  was  no 
police  there,  no  provincial  police  there.  I had  been  advised  by 
Inspector  Hake  and  the  only  thing,  so  far  as  I am  concerned, 
was  that  our  men  would  see  that  he  was  there. 

“Q.  See  that  he  was  there  when  you  wanted  him?  A.  Yes, 
that  is  it  exactly.” 

Apart  from  the  telegrams  between  Hicks  and  the  appellant 
and  appellant’s  own  evidence,  it  is  not  arguable,  I think,  that 
there  was  any  evidence  upon  which  a jury  could  convict  the 
appellant  on  the  charges  with  respect  to  which  he  was  convicted. 

Counsel  for  appellant  takes  four  points  in  support  of  the 
appeal,  which  may  be  stated  as  follows : 

1.  The  jury  acquitted  appellant  on  the  conspiracy  charges. 
Appellant,  if  guilty  of  the  remaining  charges,  could  only  be  so 
under  s.  69  of  the  Code  by  reason  of  having  aided,  abetted  or 
counselled  or  procured  the  offences.  Conduct  of  the  appellant 
bringing  him  within  s.  69  would  ipso  facto  amount  to  con- 
spiracy. Therefore,  acquittal  on  the  conspiracy  charges  and 
conviction  on  the  other  charges  are  inconsistent  verdicts  and 
the  convictions  cannot  stand.  Reference  was  made  to  the  line 
of  authorities  of  which  Rex  v.  Cook  (1909),  19  O.L.R.  174,  15 
C.C.C.  40  and  Rex  v.  Hayes  and  Pallante,  [1942]  O.R.  52,  77 
C.C.C.  195,  [1942]  2 D.L.R.  85,  are  examples. 
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2.  The  indictment  charges  in  one  of  the  counts  upon  which 
appellant  was  convicted  that  appellant  did  unlawfully  seize  and 
confine  Neilson.  Since  the  seizure  of  Neilson  occurred  before 
appellant  became  aware  of  any  of  the  events  transpiring  at 
Jackfish,  appellant  was  not  guilty  of  the  seizure  of  Neilson. 
At  most  he  was  guilty  of  confining  Neilson,  which  was  not  the 
offence  charged,  and,  the  offence  as  charged  not  having  been 
proved,  the  conviction  cannot  stand. 

3.  The  telegrams  were  improperly  admitted  by  the  learned 
District  Court  Judge  as  against  appellant  without  proof  that 
appellant  was  in  fact  the  sender  of  those  telegrams  purporting 
to  have  been  signed  by  him.  Appellant  was  thereby  prejudiced, 
was  forced  into  the  witness-box  by  reason  of  the  admission  of 
this  improper  evidence,  and  did  not  receive  a fair  trial:  Reg.  v. 
O’Keefe  (1893),  14  N.S.W.L.R.  345;  Rex  v.  Dean,  [1942]  O.R. 
3,  77  C.C.C.  13,  [1942]  1 D.L.R.  702. 

4.  The  fourth  count  against  the  appellant  alleges  that  he 
used  violence  to  the  person  of  Neilson  and  threatened  him  with 
violence.  The  evidence  discloses  no  act  or  threat  of  violence 
subsequent  to  appellant’s  having  become  aware  of  what  was 
transpiring  or  had  transpired  at  Jackfish. 

I have  come  to  the  conclusion  that  appellant  fails  upon  all 
of  these  points. 

As  to  the  first  point,  it  was  quite  open  to  the  jury  to  find 
that  although  appellant  and  his  alleged  co-conspirators  arrived 
at  no  common  agreement  to  commit  the  indictable  offences  as 
charged,  yet  appellant,  within  the  meaning  of  s.  69  of  the  Code, 
and  independently  of  any  conspiracy,  counselled  or  procured  the 
confining  of  Neilson.  Upon  the  evidence  there  is  no  inconsistency 
in  these  findings.  Even  accepting  appellant’s  own  evidence  as  to 
the  contents  of  the  telegram  of  6.55  a.m.,  it  was  quite  open  to 
the  jury  to  believe  that  appellant  was  counselling  or  procuring 
Hicks  to  detain  Neilson  in  the  complete  absence  of  any  con- 
spiracy between  them  to  bring  about  such  detention. 

As  to  the  second  point,  s.  297(b)  of  the  Code  is  worded  in 
the  alternative;  that  is,  it  is  an  offence  thereunder  unlawfully 
forcibly  to  seize  or  confine  or  imprison  any  other  person.  To 
do  any  one  of  these  things  constitutes  an  indictable  offence  under 
the  section  and,  therefore,  unlawfully  to  confine  Neilson  was  an 
offence  although  an  offence  other  than  that  of  which  appellant 
was  convicted.  The  offence  of  unlawfully  confining  was  included 
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in  the  offence  of  unlawfully  seizing  and  confining  Neilson  as 
charged  in  the  indictment.  This  Court  has  the  power,  in  proper 
circumstances,  to  substitute  for  the  verdict  found  a verdict  of 
guilty  of  another  offence:  The  Criminal  Code,  ss.  852(3),  853(3), 
854,  855(2),  951(1),  1016(2);  Rex  v.  Adduono  et  ah,  [1940] 
O.R.  184,  73  C.C.C.  152,  [1940]  1 D.L.R.  597;  Rex  v.  Edmon- 
stone  (1907),  15  O.L.R.  325,  13  C.C.C.  125.  I am  of  the  opinion 
that  the  jury  must  have  been  satisfied  of  facts  which  proved 
appellant  guilty  of  the  offence  of  unlawfully  confining  Neilson. 

As  to  the  third  point,  this  Court  is  entitled  to  take  into  con- 
sideration the  evidence  adverse  to  the  appellant  given  by  him- 
self as  a witness  for  the  defence,  even  although  a submission  was 
made  at  the  close  of  the  case  for  the  prosecution  that  there  was 
no  evidence  that  appellant  committed  the  offences  charged  and 
that  submission  was  overruled,  and  even  although  the  Court 
might  be  of  the  opinion  that  at  the  close  of  the  case  for  the 
prosecution  there  was  no  evidence  upon  which  a jury  could 
convict:  Rex  v.  Wakelyn  (1913),  5 Alta.  L.R.  464,  21  C.C.C. 
Ill,  4 W.W.R.  170,  23  W.L.R.  807;  Girvin  v.  The  King  (1911), 
45  S.C.R.  167,  20  W.L.R.  130;  Rex  v.  Power,  [1919]  1 K.B.  572. 
I think  the  case  at  bar  is  clearly  distinguishable  from  such  cases 
as  Rex  v.  Dean,  supra  and  Allen  v.  The  King  (1911),  44  S.C.R. 
331,  18  C.C.C.  1,  and  from  the  Australian  case  of  Reg.  v.  O’Keefe, 
supra,  referred  to  by  counsel  for  appellant.  If  the  telegrams  sent 
by  the  appellant  were  improperly  admitted  by  the  learned  Dis- 
trict Court  Judge  as  part  of  the  Crown’s  case  against  the  appel- 
lant, then  at  the  close  of  the  Crown’s  case  there  was  in  law  no 
evidence  qua  these  telegrams  against  the  appellant,  and  if  appel- 
lant had  been  convicted  in  such  circumstances,  the  conviction 
could  not  stand.  Nor  upon  denial  by  the  appellant  that  he  had 
sent  the  telegrams  in  question  could  the  conviction  have  stood 
unless  his  authorship  was  properly  proved  despite  such  denial. 
Appellant,  however,  did  not  deny,  but,  on  the  contrary,  admitted 
his  authorship  of  the  telegrams,  and  this  evidence  may  be 
used  against  him  in  support  of  the  conviction.  No  substantial 
wrong  or  miscarriage  of  justice  has  occurred;  appellant  was  not 
“forced”  into  the  witness-box,  and  his  trial  was  a fair  one. 

Upon  the  fourth  point  there  is  ample  evidence  of  continued 
violence  against  Neilson  on  the  part  of  Hicks.  Violence,  it  is 
true,  had  already  occurred  before  the  sending  of  the  first  tel- 
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egram  to  Lent  on.  In  addition,  after  receipt  by  Lenton  of  this 
telegram  and  receipt  by  Hicks  of  Lenton’ s reply  thereto,  certain 
privileges  promised  to  Neilson  were  withdrawn  and  he  was 
informed  that  the  guard  upon  him  would  be  doubled  and  it  was 
doubled.  I think  the  occurrences  after  the  first  exchange  of 
telegrams,  viewed  as  a whole,  constituted  quite  sufficient  evidence 
of  continued  violence  to  Neilson.  In  my  opinion,  to  detain  him  in 
the  circumstances  in  which  he  was  detained  constituted,  as 
against  Neilson,  “forcibly  interfering  with  personal  freedom”, 
“undue  restraint  applied  to  some  natural  process,  habit,  etc.  so 
as  to  prevent  its  free  development  or  exercise”,  “force  or  strength 
of  physical  action”:  Murray’s  New  English  Dictionary,  Shorter 
Oxford  English  Dictionary,  Webster’s  New  International  Dic- 
tionary. “Violence”,  as  used  in  s.  501  of  the  Code,  is  not  to  be 
limited  in  its  application  to  instances  of  actual  physical  contact 
with  the  person;  the  word  must  be  taken  to  include  occurrences 
falling  within  the  definitions  here  quoted. 

Lenton,  upon  the  evidence  and  by  virtue  of  s.  69  of  the  Code, 
is  guilty  of  the  violence  so  committed. 

In  the  result,  and  acting  under  the  provisions  of  s.  1016(2) 
of  The  Criminal  Code,  I would  substitute  for  the  verdict  found 
against  appellant  of  unlawfully  and  forcibly  seizing  and  confining 
Neilson,  contrary  to  s.  297(h)  of  the  Code,  a verdict  of  guilty 
under  that  section  of  unlawfully  confining  Neilson,  and  in  sub- 
stitution for  the  sentence  imposed  by  the  learned  District  Court 
Judge  I would  impose,  upon  the  conviction  of  unlawfully  confin- 
ing Neilson,  a sentence  of  three  months  in  the  common  gaol.  The 
appeal  against  conviction  of  an  offence  under  s.  501  of  the  Code 
will  be  dismissed.  The  sentence  of  imprisonment  upon  that 
charge,  in  default  of  payment  of  the  fine  imposed,  will  be  con- 
current with  the  sentence  imposed  on  the  conviction  of  unlaw- 
fully confining  Neilson.  The  time  spent  in  custody  consequent 
upon  the  appeal  may  be  allowed  as  time  served  upon  the  sen- 
tence. 

Conviction  varied. 

Solicitor  for  the  accused,  appellant:  Irving  Himel,  Toronto. 

Solicitor  for  the  Attorney -General,  respondent:  C.  L.  Snyder, 
Toronto. 
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[COURT  OF  APPEAL.] 

Marengeur  et  aL  v»  Browse. 

Landlord  and  Tenant — Overholding  Tenant  Proceedings — Jurisdiction 
of  Judge — Defective  Service  on  Tenant — Tenant  Present,  hut  Re- 
fusing to  Take  Part  in  Proceedings — Inability  of  Judge  Giving 
Appointment  to  Act — The  Landlord  and  Tenant  Act,  R.S.O.  1937, 
c.  219,  s.  75 — The  County  Judges  Act,  R.S.O.  1937,  c.  102,  s.  Sa,  as 
enacted  by  1943,  c.,  28,  s.  9 

Judges — County  Court  Judge  Acting  as  Persona  Designata — Right  of 
Other  Judge  to  Continue  Proceedings  — The  County  Courts  Act, 
R.S.O.  1937,  c.  103,  s.  3 — The  County  Judges  Act,  R.S.O.  1937,  c.  102, 
s.  8a,  as  enacted  by  1943,  c.  28,  s.  9. 

There  is  nothing  in  s.  8a  of  The  County  Judges  Act,  as  enacted  in  1943, 
which  prevents  its  application  to  a judge  who  is  acting  as  persona 
designata,  or  limits  it  to  cases  where  the  judge  is  acting  judicially,  or 
as  a Court.  Accordingly,  where  a judge,  having  given  an  appointment 
under  Part  III  of  The  Landlord  and  Tenant  Act,  is  unable  to  be 
present  at  the  time  and  place  appointed,  another  judge  has  power  to 
hear  and  dispose  of  the  application. 

Where  an  appointment  under  s.  75  of  The  Landlord  and  Tenant  Act  is 
served  upon  a tenant,  but  the  landlord  fails  to  serve  the  notice  in 
writing  required  by  s.  75(3),  the  defect  is  a mere  irregularity,  which 
can  be  waived  by  the  tenant.  In  re  Dewar  and  Dumas  (1904),  8 
O.L.R.  141,  applied.  If  the  tenant  does  in  fact  appear  at  the  time 
and  place  appointed,  and  remains  throughout  the  hearing,  with  his 
solicitor,  he  will  be  deemed  to  have  waived  the  irregularity,  notwith- 
standing his  refusal  to  take  part  in  the  proceedings,  and  a contention 
that  he  has  not  appeared  in  any  legal  sense. 

An  appeal  by  a tenant  from  an  order  of  Shea  Co.  Ct.  J.,  of 
the  County  Court  of  the  County  of  York,  ordering  the  issue  of 
a writ  of  possession  of  rented  premises. 

7th  January  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Fisher  and  Hogg  JJ.A. 

L.  Isaacs,  for  the  tenant,  appellant:  The  proceedings  were 

invalid  from  the  commencement,  because  the  appointment  was 
given  by  Judge  Macdonell  and  the  application  was  heard  by 
Judge  Shea  who  had  no  jurisdiction.  Section  8a  of  The  County 
Judges  Act,  R.S.O.  1937,  c.  102,  as  enacted  by  1943,  c.  28,  s.  9, 
does  not  apply  to  a judge  acting  as  persona  designata. 

Where  the  tenant  does  not  appear  on  the  return  of  the 
appointment,  the  landlord  must  show  a strict  compliance  with 
the  requirements  of  The  Landlord  and  Tenant  Act,  R.S.O.  1937, 
c.  219,  before  the  judge  has  any  jurisdiction  to  proceed:  In  re 
Dewar  and  Dumas  (1904),  8 O.L.R.  141. 

In  Humans  v.  Doyon,  [1945]  O.W.N.  275,  [1945]  2 D.L.R. 
312,  there  was  no  objection  to  the  service  on  the  tenant,  where- 
as here  we  took  the  position  that  we  were  not  appearing,  and 
the  formal  order  contains  a recital  to  this  effect.  “Appearance” 
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has  been  defined  as  “the  process  by  which  a person  against 
whom  a suit  has  been  commenced  submits  himself  to  the  juris- 
diction of  the  Court”:  McDonald  v.  Cocos  Island  Treasures 

Limited,  46  B.C.R.  360,  [1933]  1 W.W.R.  189. 

Since  we  were  not  served  with  a formal  notice  of  the  hearing, 
there  was  not  a strict  compliance  with  the  statute,  although  the 
appointment  and  affidavit  were  served. 

The  notice  to  vacate  was  defective,  in  that  it  was  given  by 
only  one  of  two  co-owners. 

J,  F.  McMahon,  for  the  landlords,  respondents:  The  judge 

has  power,  under  s.  78  of  the  Act,  to  relieve  against  irregulari- 
ities,  and  there  was  no  possible  prejudice  in  this  case.  There 
is  no  necessity,  under  s.  77,  for  both  parties  to  be  present  at 
the  hearing.  Here  the  tenant,  with  his  counsel,  was  actually 
present  in  the  room  when  the  application  was  heard,  although 
he  took  the  position  that  he  had  not  “appeared”. 

The  1943  amendment  to  The  County  Judges  Act  does 
apply,  and  the  recital  in  the  order  clearly  shows  that  Judge  Mac- 
donell  was  unable  to  act  within  the  meaning  of  the  section. 

Cur.  adv.  vult. 

21st  February  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Hogg  J.A.: — This  is  an  appeal  from  an  order  of  His  Honour 
Judge  Shea,  one  of  the  judges  of  the  County  Court  of  the 
County  of  York,  made  after  hearing  an  application  by  the  re- 
spondents under  the  provisions  of  Part  III  of  The  Landlord  and 
Tenant  Act,  R.S.O.  1937,  c.  219,  and  directing  that  the  respond- 
ents be  placed  in  possession  of  the  premises  in  question  in  this 
appeal. 

The  landlords,  Phillip  Marengeur  and  Dorothy  Marengeur, 
are  the  owners  of  no.  3 Heale  Street,  Scarborough  Bluffs,  in  the 
county  of  York,  and  leased  part  of  these  premises  to  the  tenant 
William  Browse  as  a monthly  tenant  under  a verbal  lease.  The 
material  before  the  Court  does  not  show  when  such  lease  com- 
menced, but  there  is  an  affidavit  by  one  of  the  joint  landlords 
stating  that  the  tenancy  began  on  the  5th  day  of  each  month 
and  terminated  on  the  4th  day  of  the  following  month. 

On  the  22nd  August  1946  the  respondents  applied  to  the 
Court  of  Rental  Appeals  for  an  order  that  the  lease  of  the  part 
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of  3 Heale  Street  in  question  be  exempted  from  the  provisions  of 
section  2 of  Order  No.  428  and  Part  II  of  Order  No.  294  of  the 
Wartime  Prices  and  Trade  Board.  Such  exemption  was  allowed 
by  His  Honour  Judge  Jackson  of  the  Court  of  Rental  Appeals, 
by  order  dated  the  22nd  August  1946. 

On  the  31st  August  1946  the  following  letter  was  sent  to, 
and  received  by  the  appellant: 

“Scarborough  Bluffs, 
Aug.  31/46. 

“Mr.  Wm.  Browse, 

“Dear  Sir, 

“In  accordance  with  the  decision  of  the  Court  of  Rental 
Appeals,  I hereby  give  you  your  one  month’s  notice  to  terminate 
on  Oct.  4/46. 

“Yours  respectfully, 

“Phillip  T.  Marengeur.” 

The  tenant  did  not  leave  the  premises  and  an  appointment 
was  obtained  from  His  Honour  Judge  Macdonell  of  the  County 
Court  of  the  County  of  York,  under  the  aforesaid  provisions  of 
The  Landlord  and  Tenant  Act,  appointing  Friday,  the  25th  day 
of  October  1946,  at  the  hour  of  10.30  o’clock  in  the  forenoon  at 
the  chambers  of  the  said  judge  at  the  City  Hall,  Toronto,  to 
determine  the  question  whether  the  appellant  had  a right  to 
continue  in  possession  against  the  right  of  the  respondents  and 
had  wrongfully  refused  to  go  out  of  possession.  This  notice  or 
appointment  is  dated  the  17th  October  1946. 

Apparently  the  said  appointment  was  served  upon  the  appel- 
lant, but  he  was  not  served  with  the  notice  in  writing  provided 
by  s.  75(3)  of  the  statute.  On  the  25th  October  1946,  the  appli- 
cation for  a writ  of  possession  was  not  heard  by  Judge  Mac- 
donell but  was  disposed  of  by  Judge  Shea,  another  of  the  judges 
of  the  County  Court  of  the  County  of  York.  In  the  formal  order 
it  is  recited  that  the  appointment  granted  by  Judge  Macdonell 
of  the  17th  October  1946  was  read  on  the  hearing  of  the  appli- 
cation, and  the  order  also  contains  the  following  words: 

“ ...  it  appearing  that  His  Honour  Judge  Macdonell  was  un- 
able to  hear  the  application  for  the  reason  that  he  was  absent 
from  his  Chambers  at  the  City  Hall,  Toronto,  and  was  in  attend- 
ance at  a meeting  of  the  War  Labour  Board  held  at  the  Pro- 
vincial Parliament  Buildings  of  Ontario.  . . .” 
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A further  recital  is  as  follows: 

“ . . . and  no  one  appearing  for  the  said  William  Browse,  al- 
though duly  notified  as  appears  by  the  evidence  under  oath  of 
the  said  Phillip  Marengeur  (The  said  William  Browse  and  his 
solicitor  Louis  Isaacs  being  present  physically,  but  denying 
attendance  officially).  . . 

The  grounds  for  the  appeal  now  before  this  Court,  as  enu- 
merated by  counsel  for  the  appellant,  are,  that  the  appellant  was 
not  served  with  the  notice  in  writing  of  the  time  and  place 
appointed  for  hearing  the  application  for  possession  as  provided 
by  the  said  s.  75  of  the  statute;  that  the  appellant  not  having 
appeared.  Judge  Shea  had  no  jurisdiction  to  make  the  order; 
and  furthermore,  that  the  said  judge  had  no  jurisdiction  to  hear 
the  application  made  by  the  respondents  for  the  reason  that  the 
appointment  had  been  given  by  Judge  Macdonell. 

A notice  to  quit  need  not  be  in  any  particular  form,  but  it  is 
possible  that  some  criticism  might  be  directed  to  the  letter  of 
31st  August  which  purports  to-be  the  notice  to  quit  given  by  the 
respondents  to  the  appellant.  However,  there  is  no  evidence 
that  the  appellant  was  misled  because  of  this  notice,  nor  has  he 
taken  any  objection  to  it. 

The  niajority  of  the  Court  in  Re  J,  B.  Jackson  Ltd.  and 
GettaSj  58  O.L.R.  564,  [1926]  2 D.L.R.  721,  concurred  in  the 
opinion  of  Middleton  J.A.  that  a judge  exercising  the  jurisdic- 
tion conferred  upon  him  by  Part  III  of  The  Landlord  and  Tenant 
Act  is  acting  as  a persona  designata. 

With  reference  to  the  ground  of  appeal  that  His  Honour 
Judge  Shea  had  no  jurisdiction  to  hear  the  application  because 
the  appointment  had  been  given  by  His  Honour  Judge  Mac- 
donell, it  is  argued  that  the  amendment  made  by  1943,  c.  28,  s. 
9,  to  The  County  Judges  Act,  R.S.O.  1937,  c.  102,  is  not  appli- 
cable to  a County  Court  Judge  when  he  is  acting  as  persona 
designata.  The  amendment  reads  as  follows: 

“8a.  Where  a judge  who  has  appointed  a time  and  place  for 
the  hearing  of  any  application,  proceeding  or  matter  becomes 
ill  or  dies,  or  for  any  other  reason  is  unable  to  attend  at  the  time 
and  place  so  appointed,  the  application,  proceeding  or  matter 
may  be  heard  by  another  judge  of  the  same  county  or  district 
court  or  by  any  judge  who  may  for  the  time  being  be  acting  as 
a judge  of  such  court.” 


168 


Ontario  Reports. 


[1947] 


The  County  Courts  Act,  R.S.O.  1937,  c.  103,  s.  3,  provides 
that  in  the  case  of  illness  or  absence  of  a judge  of  a County 
Court,  the  Court  may  be  presided  over  by  a judge  from  some 
other  county. 

It  is  true  that  this  section  does  not  deal  with  the  case  of  one 
of  the  judges  of  a County  Court  taking  the  place  of  another 
judge  in  the  same  county,  but  it  is  significant  that  this  section 
is  found  in  The  County  Courts  Act,  in  which  the  jurisdiction  and 
powers  of  the  County  Courts  are  found,  and  is  not  one  of  the 
provisions  of  The  County  Judges  Act,  as  is  the  amendment  now 
under  consideration. 

The  amending  section,  8a,  to  the  latter  statute  is  concerned 
with  a judge  in  respect  of  an  appointment  for  the  hearing  of  any 
application.  The  section,  I think,  does  not  contemplate  solely 
a matter  which  must  necessarily  be  adjudicated  upon,  or  is  re- 
quired to  be  heard  or  transacted,  in  court,  or  include  only  a judge 
who  is  performing  judicial  or  other  functions  representing  the 
action  of  a Court,  nor  do  I find  anything  in  the  section  which 
prohibits  it  from  including  within  its  ambit  a judge  who  is 
acting  under  an  entirely  independent  jurisdiction  given  to  him 
by  a statute. 

For  the  above  reasons,  I am  of  the  opinion  that  the  amend- 
ment which  is  under  discussion  is  applicable  and  governs  a 
judge  of  a County  Court  acting  as  persona  designata,  and  that 
therefore,  as  the  terms  or  provisions  of  the  amending  section 
were  complied  with,  because  of  the  fact  that  Judge  Macdonell 
was  unable,  for  the  reasons  appearing  in  the  order,  to  attend  at 
the  time  and  place  he  appointed  for  the  hearing  of  the  applica- 
tion, such  application  was  properly  heard  by  His  Honour  Judge 
Shea. 

With  respect  to  the  objection  to  the  proceedings  on  the 
ground  that  the  appellant  did  not  appear,  it  is  evident  from  the 
recital  in  the  order  that  he  had  been  served  with  a notice  of  the 
hearing  of  the  application  and  was  actually  present  at  such 
hearing  with  his  solicitor.  The  mere  fact  that  he  did  not  see 
fit  to  present  to  the  Court  his  objection  that  he  considered  Judge 
Shea  had  no  jurisdiction  was  not  a matter  which  would  render 
these  proceedings  void,  as  is  argued  by  counsel  for  the  appel- 
lant. 

The  objection  taken  by  the  appellant  to  the  proceedings  on 
the  ground  that  the  notice  in  writing  referred  to  in  subs.  3 of 
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s.  75  of  The  Landlord  and  Tenant  Act  had  not  been  served 
upon  the  appellant  is  also  based  on  the  contention  that  he  did 
not  appear  in  any  legal  sense  upon  the  hearing  of  the  applica- 
tion. In  In  re  Dewar  and  Dumas  (1904),  8 O.L.R.  141,  in  which 
an  application  under  The  Overholding  Tenants  Act,  R.S.O. 
1897,  c.  171,  was  under  consideration  and  in  which  a copy  of  the 
affidavit  required  to  be  served  by  s.  4 of  the  Act  was  not  so 
served,  it  was  held  that  the  failure  to  serve  a copy  of  the  affida- 
vit in  question  was  an  irregularity,  which  could  be  and  had  been 
waived.  Anglin  J.  in  the  course  of  his  judgment  said,  at  p.  142 : 

“In  the  absence  of  the  tenant  upon  the  return  of  the  appoint- 
ment a strict  compliance  with  the  requirements  of  sec.  4 as  to 
notice,  etc.,  is  essential  as  a condition  precedent  to  the  exercise 
of  the  power  given  by  sec.  5.  But  if  the  tenant  appears  at  such 
time  and  place  the  Judge  shall,  in  a summary  manner,  hear  the 
parties,  etc.  The  contrast  between  this  provision  for  the  case 
where  the  tenant  attends  and  that  made  for  the  case  of  his  non- 
appearance  indicates  that  it  is  only  in  the  latter  event  that  a 
strict  compliance  with  the  provisions  of  sec.  4 is  a prerequisite 
of  jurisdiction.” 

In  the  case  now  under  consideration,  the  appellant  was  not 
absent,  but  was  actually  present  at  the  hearing  with  his  solici- 
tor. I am  of  the  opinion  that  because  the  appellant  was  present 
at  the  hearing  and  raised  no  objection  to  the  fact  that  he  had  not 
been  served  with  the  notice  in  question,  such  fact  is  evidence 
that  he  waived  any  right  which  he  may  have  had  based  on  the 
circumstance  that  he  had  not  received  the  notice.  I do  not 
think  that  the  recital  in  the  order  that  no  one  appeared  for  the 
appellant  has  any  binding  effect  in  view  of  the  fact  that  the 
appellant  was  present  with  his  solicitor  and  of  the  order  stat- 
ing that  the  appellant  and  his  solicitor  were  so  present.  I would 
dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  landlords,  respondents:  Coffey  & McDer- 
mott, Toronto, 

Solicitor  for  the  tenant,  appellant:  Louis  Isaacs,  Toronto. 
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[URQUHART  J.] 

Rex  V.  Marathon  Paper  Mills  of  Canada  Limited* 

Criminal  Law — Appeals  from  Nummary  Convictions — Conditions  Preced- 
ent to  Right  of  Appeal— Service  and  Filing  of  Notice  of  Appeal — 
Deposit  or  Recognizance — Marked  Cheque — The  Criminal  Code, 
R.S.C.  1927,  c.  36,  s.  750(&),  (c),  as  amended  hy  1939,  c.  30,  s.  18 
and  1934,  c.  47,  s.  13. 

Where  a prosecution  in  a magistrate’s  court  is  conducted,  not  by  the 
Crown  Attorney,  but  by  counsel  specially  appointed  for  that  particular 
case,  service  of  the  notice  of  appeal  must  be  made  on  the  informant 
as  respondent,  and  service  on  the  counsel,  even  if  he  formally  accepts 
service  on  behalf  of  the  Crown,  is  not  a sufficient  compliance  with 
s.  750(b)  of  The  Criminal  Code.  Rex  v.  Klig,  (1929),  65  O.L.R.  8, 
distinguished. 

A deposit,  with  the  convicting  magistrate,  of  a certified  cheque  in  an 
amount  sufficient  to  cover  the  amount  ordered  to  be  paid  by  the 
magistrate,  with  costs  of  the  appeal,  is  not  a sufficient  compliance 
with  s.  750(c),  which  requires  either  a recognizance  or  the  deposit  of 
a sum  of  money.  Fink  v.  Fink,  [1944]  O.W.N.  172,  applied;  Bezancon 
V.  Grand  Trunk  Pacific  Development  Company  (1917),  10  Alta.  L.R. 
288,  not  agreed  with. 

Semhle,  it  is  not  necessary,  under  s.  750(b),  that  the  notice  of  appeal 
should  be  filed  in  the  office  of  the  Court  appealed  to  before  it  is  served 
upon  the  justice  and  the  respondent.  Either  order  may  be  adopted, 
provided  both  acts  are  performed  within  the  time  prescribed.  Re  Rex 
V.  Speirs  (1924),  55  O.L.R.  290  at  293,  considered. 

A MOTION  for  a mandamus.  The  facts  are  fully  stated  in  the 

reasons  for  judgment. 

7th  February  1947.  The  motion  was  heard  by  Urquhart  J. 
in  chambers  at  Toronto. 

J.  R.  Cartwright,  K.C.,  and  G.  D.  Watson,  K.C.,  for  the 
applicant. 

W.  H.  Osborne,  K.C.,  for  the  Crown,  respondent. 

24th  February  1947.  Urquhart  J.: — Motion  by  the  accused 
for  a mandamus  directing  the  hearing  by  the  District  Court  of 
the  District  of  Thunder  Bay  of  the  appeal  of  the  above  named 
company  against  a conviction  and  order  bearing  date  the  23rd 
November  1946,  and  made  by  Walter  Russell  Esq.,  a police  mag- 
istrate in  and  for  the  district  of  Thunder  Bay,  for  a breach  of 
the  provisions  of  The  Reinstatement  in  Civil  Employment  Act, 
1946  (Dom.),  c.  63,  and  ordering  the  payment  of  a fine  of  $400, 
together  with  the  costs  of  the  court,  and  a further  payment  to 
one  Alfred  L.  Johnston  of  $12,157.67,  which  appeal  His  Honour 
Judge  Mulligan,  of  the  District  Court  of  the  District  of  Thunder 
Bay,  has  ruled  that  he  has  no  jurisdiction  to  hear. 

The  conviction  in  question  having  taken  place  on  the  23rd 
November  1946,  the  3rd  December  would  be  the  last  day  for 
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appealing.  On  the  2nd  December  1946,  notice  of  appeal  was 
filed  in  the  office  of  the  Clerk  of  the  District  Court  at  Port 
Arthur,  and  on  the  same  day  a copy  of  the  notice  of  appeal  was 
served  upon  the  convicting  magistrate  and  upon  Mr.  McComber, 
a solicitor  in  Port  Arthur,  who  had  acted  for  the  Crown  upon 
the  prosecution.  In  acknowledging  service,  Mr.  McComber  en- 
dorsed on  the  back  of  the  notice  of  appeal:  “Dec.  2nd/46,  Service 
of  a copy  hereof  is  hereby  acknowledged  as  of  this  date  on  behalf 
of  the  Crown”,  and  he  signed  his  name  underneath  this  endorse- 
ment. 

The  information  in  this  case  was  laid  by  one  Herbert  Hopper 
who  describes  himself  in  the  information  as  “District  Reinstate- 
ment Officer  under  the  Reinstatement  in  Civil  Employment  Act, 
1946”.  It  is  admitted  that  he  is  an  employee  of  the  Dominion 
Government,  and  that  he  has  a permanent  office  in  the  city  of 
Port  Arthur.  Mr.  Hopper  was  not  served  with  the  notice  of 
appeal. 

The  appeal  came  before  the  learned  District  Court  Judge  in 
December,  well  within  thirty  days  of  the  conviction,  and  on  the 
appeal  Mr.  McComber,  acting,  I have  no  doubt,  on  instructions 
from  Ottawa,  appeared  for  the  Crown.  At  the  instigation  of  the 
learned  judge  the  appeal  was  adjourned  until  the  10th  January 
1947.  On  that  date  the  appeal  again  came  on  before  the  same 
judge,  and  the  same  counsel  appeared  for  the  Crown.  Counsel 
for  the  Crown  took  no  objection  to  the  form  of  the  proceedings, 
but  the  learned  judge  took  the  position  that  he  had  no  juris- 
diction. The  grounds  for  his  objection  were  threefold,  namely: 

(1)  That  the  notice  of  appeal  should  have  been  served  upon 
Mr.  Hopper,  the  person  who  laid  the  information. 

(2)  That  the  deposit  required  by  ss.  749  and  750  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36,  was  not  correct  because  it 
was  not  in  legal  tender.  The  company  had  deposited  with  the 
magistrate  a cheque  certified  before  deposit  for  the  amount  of 
the  fine  and  costs,  the  $12,157.67  penalty  imposed,  and  also  the 
sum  of  $50  fixed  by  the  magistrate  as  security  for  costs.  This 
was  done  on  2nd  December,  and  the  magistrate  on  the  next  day 
put  the  cheque  in  his  own  bank  and  was  credited  with  the 
amount.  The  cheque  was  drawn  on  a Fort  William  bank  and 
was  actually  not  honoured  there  until  4th  December. 

(3)  That  the  notice  of  appeal  was  not  filed  before  it  was 
served. 
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With  the  merits  of  the  case  I have  no  concern.  The  size  of 
the  penalty,  which  appears  to  be  a very  harsh  one,  might  be 
considered  an  inducement  to  make  some  special  allowance  for 
the  appellant  if  it  has  not  precisely  complied  with  the  sections 
granting  the  right  to  appeal,  but  counsel  for  the  applicant  agreed 
with  me  on  the  argument  that  as  far  as  the  amount  is  concerned, 
I should  have  to  treat  the  matter  on  the  same  basis  as  if  some- 
body had  been  fined  a small  amount  for  some  minor  offence 
within  the  summary  conviction  sections  of  the  Code.  I am  not 
overlooking  the  fact  that  the  great  sum  of  money  ordered  to  be 
paid,  however,  would  be  inconvenient  and  perhaps  dangerous  to 
handle  in  specie,  and  the  magistrate  would  probably  have  been 
embarrassed  if  he  had  received  so  big  a sum  in  cash  and  had  the 
responsibility  of  dealing  with  it  as  such. 

That  this  Court  has  power  to  grant  mandamus  is  well  known 
and  was  conceded  on  the  argument:  Re  Rex  v.  Speirs  (1924), 
55  O.L.R.  290;  Rex  v.  Klig  (1929),  65  O.L.R.  8,  52  C.C.C.  385. 

I have  read  over  with  care  the  very  excellent  reasons  for 
judgment  of  the  learned  District  Court  Judge,  and  have  gone 
over  the  cases  analyzed  by  him  and  those  cited  by  counsel  for 
both  sides. 

I find  myself  unable  to  add  much  to  what  the  learned  judge 
has  said  in  his  reasons.  *I  will  confine  myself  to  one  or  two 
observations.  The  case  of  Rex  v.  Klig,  supra,  was  greatly 
stressed  by  counsel  for  the  accused,  and  while  in  that  case 
Middleton  J.A.,  sitting  in  chambers,  said,  at  p.  10,  that  “formal 
obstacles  should  not  be  placed  in  the  way  of  anyone  who  has  the 
right  of  appeal  and  that  no  right  of  appeal  should  be  killed  or 
hampered  by  technical  objection”,  he  was  referring  to  a minor 
thing  like  the  naming  of  an  incorrect  date  of  the  sitting  of  the 
appellate  Court  and  not  to  a condition  precedent  required  by 
the  statute. 

In  that  case  service  was  made  upon  the  magistrate  and  the 
Crown  Attorney.  The  case  was  one  of  the  criminal  cases  ordi- 
narily handled  by  the  Crown  Attorney  as  part  of  his  daily  duties. 
In  this  regard  service  on  the  respondent  might  be  presumed, 
because  the  police  are,  so  to  speak,  “in  the  pocket  of”  the  mag- 
istrate and  the  Crown  Attorney,  and  the  information  was  laid 
by  the  police.  The  position  of  Crown  counsel  appointed  case  by 

*The  reasons  of  Mulligan  Dist.  Ct.  J.  will  be  found  at  the  end  of  this 

report. 
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case,  as  Mr.  McComber  was,  is  different.  He  was  only  retained 
by  the  Attorney  General  for  Canada  to  prosecute  the  case  before 
the  magistrate.  His  employment  would  cease  when  he  had 
brought  that  case  to  a conclusion.  Another  might  be  appointed 
to  resist  the  appeal  because  these  appointments  depend  on  a 
number  of  considerations  and  there  is  not  continuity  in  them. 
While  the  Crown  is  in  a sense  the  respondent,  and  cannot  be 
served  personally,  the  real  respondent  is  the  officer  who  laid  the 
charge,  and,  in  my  opinion,  in  this  case  he  was  the  one  who 
ought  to  have  been  served.  In  my  own  practice  I saw  a great 
deal  of  this  procedure,  and  never  knew  of  a case  where  the  party 
who  laid  the  information  was  not  served.  That  is  what  the 
section  means  in  my  opinion.  In  this  case  the  respondent  was 
well  known  and  easy  to  locate,  having  an  office  right  in  the  city 
of  Port  Arthur  where  the  trial  was  conducted.  The  fact  that  the 
Crown  as  represented  by  counsel  for  the  Attorney  General  now 
opposes  the  motion  is  also  significant. 

I think  that  the  first  point  was  well  taken  by  the  learned 
District  Court  Judge. 

In  regard  to  the  second  point,  the  deposit  of  the  accepted 
cheque  with  the  magistrate,  I am  of  opinion  that  the  point 
raised  by  the  learned  District  Court  Judge  was  well  taken  also. 

In  the  case  of  Fink  v.  Fink,  [1944]  O.W.N.  172,  81  C.C.C. 
196,  [1944]  2 D.L.R.  794,  an  unmarked  cheque  of  the  appellant’s 
solicitor  was  given  to  the  magistrate,  but  it  was  not  cashed  but 
merely  sent  with  the  other  papers  to  the  Clerk  of  the  County 
Court.  It  was  pointed  out  that  this  was  accepted  practice  in 
the  county  and,  as  the  learned  Chief  Justice  of  Ontario  said: 

“No  doubt  the  cheque  was  good,  and  the  practice  that  was 
followed  has  perhaps  not  resulted  in  loss  to  anyone.  I think  it 
is  impossible,  however,  to  regard  what  was  done  as  a compliance 
with  the  requirements  of  the  statute,  and,  in  my  opinion,  the 
County  Court  judge  was  quite  right  in  refusing  to  regard  this 
cheque  as  an  amount  deposited  to  cover  the  sum  adjudged  to 
be  paid,  together  with  costs.  It  is  not  the  function  of  the  mag- 
istrate to  say  that  an  unmarked  cheque  is  just  as  good  as  the 
money.  The  statute  provides  for  a recognizance  or,  at  the  option 
of  the  appellant,  the  deposit  of  a sum  of  money.  There  is  no 
further  option  allowed  at  the  discretion  of  the  magistrate.” 

To  my  mind  these  words  apply  equally  to  the  case  of  an 
accepted  cheque. 
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If  a man  gives  his  cheque  to  another,  even  though  it  is  certi- 
fied by  the  bank  before  delivery,  it  differs  little  from  an  uncerti- 
fied cheque.  As  was  pointed  out  by  Plaxton  J.  in  Re  Toronto 
Beaches  Election;  Ferguson  v.  Murphy,  [1943]  O.R.  787  at  792, 
[1944]  1 D.L.R.  204:  “ ‘The  only  effect  of  the  certifying  is  to 

give  the  cheque  additional  currency  by  shewing  on  the  face  that 
it  is  drawn  in  good  faith  on  funds  sufficient  to  meet  its  payment, 
and  by  adding  to  the  credit  of  the  drawer  that  of  the  bank  on 
which  it  is  drawn’ : Gaden  v.  The  Newfoundland  Savings  Bank, 

[1899]  A.C.  281  at  285,  286.” 

It  is  my  opinion,  based  upon  the  last-mentioned  case,  that  a 
certified  cheque  of  the  sort  deposited  here  could  be  counter- 
manded by  the  drawer  before  payment  or  acceptance  on  behalf  of 
the  drawee,  and  thus  bring  confusion  to  the  proceedings.  It  is 
true  that  the  bank  would  be  obligated  to  hold  the  funds  until  the 
matter  was  decided,  but  that  would  make  little  difference.  I 
agree  with  Mr.  Osborne’s  argument  that  if  the  Courts  do  not 
insist  on  the  conditions  precedent,  but  allow  substitutes,  confu- 
sion may  result.  That  is  the  object  of  such  conditions,  to  prevent 
such. 

The  fact  that  the  magistrate  may  have  actually  received 
credit  for  the  cheque  in  his  own  bank  within  appeal  time  makes 
no  difference.  The  section  is  specific  that  the  appellant  must 
deposit  “an  amount  sufficient  to  cover  the  sum  so  adjudged  to  be 
paid”. 

It  is  true  that  in  Bezancon  v.  Grand  Trunk  Pacific  Develop- 
ment Company,  10  Alta.  L.R.  288,  27  C.C.C.  388,  [1917]  1 W.W.R. 
436,  31  D.L.R.  682,  the  Court  of  Appeal  for  Alberta  came  to  what 
looks  like  a contrary  opinion  and,  at  p.  291,  Beck  J.  said  (of  an 
unmarked  cheque  accepted  by  the  magistrate) : 

“It  seems  to  me  that  it  ought  to  be  assumed  that  the  Police 
Court  Clerk  accepted  the  cheque  of  the  appellant  as  the  equiva- 
lent of  money  with  the  assent  of  the  Justice — he  certainly  signi- 
fied his  assent  afterwards — and  that  it  should  therefore  be  taken 
to  have  been  equivalent  to  the  personal  act  of  the  justice.  The 
justice  could  not  dispense  with  the  deposit;  he  could  not  accept 
anything  that  customarily  does  not  pass  as  money,  such  as  a 
diamond  ring;  but  it  has  been  held,  no  doubt  rightly,  that  the 
tender  of  a cheque  is  a good  tender  unless  objected  to  on  the 
ground  that  it  is  not  legal  tender.  Jones  v.  Arthur,  8 D.P.C.  442. 
I think,  therefore,  it  appearing  that  the  cheque  when  presented 
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was  paid,  that  it  was  a deposit  fulfilling  the  requirements  of  the 
statute.  I think,  therefore,  the  refusal  to  enter  the  appeal  on  any 
of  the  grounds  above  mentioned  was  not  justified.  ...” 

In  that  case  there  was  this  difference.  The  police  court  clerk 
had  endorsed  on  the  original  notice  of  appeal:  “Received  the 

sum  of  $221.20  herein  which  was  duly  paid  to  me  on  behalf  of 
P.  H.  Belcher,  J.P.,  on  12th  Oct.,  1916  at  3.50  p.m.”  The  cheque 
was  later  endorsed  by  the  justice  and  sent,  still  unmarked,  to  the 
Clerk  of  the  District  Court,  who  cashed  it.  No  such  endorsement 
appears  on  the  notice  of  appeal  herein. 

Robertson  C.J.O.,  giving  the  judgment  of  our  Court  of  Appeal 
in  Fink  v.  Fink,  supra,  declined  to  follow  the  above  case,  saying: 
“With  respect,  I am  unable  to  regard  the  reasons  given  in  the 
judgment  in  that  case  as  sufficient  warrant  for  the  acceptance  of 
a cheque  in  place  of  money.” 

While  I am  bound  to  follow  the  Fink  case,  I do  so  with  no 
reservations  because  the  last-quoted  sentence  fully  expresses  my 
opinion  on  the  second  question. 

In  the  Speirs  case,  supra,  as  Orde  J.,  at  p.  293,  pointed  out, 
where  the  magistrate  was  not  served  but  service  was  made  on  his 
clerk,  the  fact  that  he  “remitted  the  papers  in  time  for  the  hear- 
ing [does  not]  overcome  the  defect.” 

I think  the  learned  judge  was  correct  also  on  the  second 
ground. 

The  third  ground  does  not  appear  clearly  in  the  reasons  of 
the  learned  District  Judge.  It  arises  out  of  the  words  of  Orde  J. 
in  the  Speirs  case,  supra,  at  p.  293,  where  he  says:  “ . . . I think 
it  is  clear  that  the  Act  contemplates  (though  this  may  not  be 
strictly  necessary)  the  filing  of  the  notice  of  appeal  before  its 
service  upon  the  respondent  and  the  magistrate.” 

This  point  was  not  pressed  by  counsel  for  the  Crown  before 
me.  The  section  (750(b)  ) of  The  Criminal  Code,  dealing  with 
notice  of  appeal  provides  that  the  applicant  shall  give  notice  of 
his  intention  to  appeal  by  filing  his  notice  in  the  office  of  the  clerk 
of  the  court  appealed  to  and  that  the  notice  shall  be  served  upon 
the  respondent  and  the  justice.  Outside  of  the  fact  that  one  move 
appears  before  the  other  in  the  section,  I would  not  have  thought 
that  if  the  justice  and  respondent  were  duly  served  and  then  the 
notice  was  filed — ^both  within  the  prescribed  time — there  would 
be  any  violation  of  the  section.  With  respect,  I would  not  regard 
the  filing  first  and  service  later  as  being  a condition  precedent. 
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It  might  be  a defect  curable  under  the  words  of  Middleton  J. A. 
above  cited. 

I do  not  think  it  can  be  taken  that  the  section  forbids  either 
course.  The  logical  one  would  be  to  serve  and,  when  proof  of 
service  is  complete,  to  file  the  notice  of  appeal. 

The  learned  District  Court  Judge  simply  regards  this  as  an 
additional  ground  if  such  prior  filing  is  necessary.  I do  not  regard 
it  as  a good  ground  in  support  of  the  judgment  of  the  court  below. 

Much  as  I regret  the  result,  I must  come  to  the  conclusion 
that  the  learned  judge  was  right  in  declining  jurisdiction.  I think 
that  Mr.  McComber  had  no  authority  to  bind  the  Crown  by  his 
admission  of  service  and  that  the  learned  District  Court  Judge 
had  power  to  raise  the  point  taken  even  if  no  objection  was  made : 
see  Rex  v.  The  Doliver  Mountain  Mining  and  Milling  Co.  (1906) , 
10  C.C.C.  405.  The  matter  is  a very  close  one,  but  I cannot  see 
my  way  clear  to  grant  the  order  of  mandamus  in  view  of  my 
opinion,  based  on  the  authorities  and  on  an  extensive  practice  in 
matters  of  this  sort. 

The  application  will  be  dismissed,  with  costs  if  demanded. 

Application  dismissed. 

The  reasons  of  the  District  Court  Judge,  referred  to  by 
Urquhart  J.  in  the  above  reasons,  were  as  follows : 

16th  January  1947.  Mulligan  Dist.  Ct.  J.  [after  stating 
the  nature  of  the  appeal] : — ^The  right  of  appeal  under  s.  749  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  is  a statutory  right  only, 
and  there  is  no  general  or  common  law  right  of  appeal.  It  has 
been  said  to  be  an  exceptional  provision  enacted  by  statute,  and, 
if  it  is  to  be  availed  of,  the  conditions  imposed  by  the  statute 
must  be  strictly  complied  with.  They  and  all  of  them  are  con- 
ditions precedent:  per  Hall  J.  in  Rex  v.  Joseph  et  al.  (1900),  11 
Que.  K.B.  211,  6 C.C.C.  144.  Consequently,  when  the  appeal 
came  on  before  me  on  the  10th  January  1947,  I was  careful  to 
enquire  if  the  necessary  steps  under  the  statute  had  been  taken 
to  perfect  the  appeal,  in  order  to  determine  whether  or  not  the 
Court  had  jurisdiction  to  try  the  appeal.  [His  Honour  here  set 
out  the  facts  as  to  service  of  the  notice  of  appeal,  and  deposit 
of  the  certified  cheque,  and  proceeded:] 

I held  that  the  conditions  precedent  had  not  been  complied 
with,  and  that  for  that  reason  the  Court  did  not  have  jurisdiction 
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to  try  the  appeal,  and  stated  that  I would  give  reasons  in  writing 
for  so  holding. 

The  right  of  appeal  is  wholly  statutory  and  the  Courts  have 
insisted,  in  general,  upon  a strict  compliance  with  all  the  provi- 
sions as  to  preliminary  steps  to  be  taken,  as  a condition  precedent 
to  the  right  to  have  an  appeal  heard.  It  has  been  repeatedly  held 
that  non-compliance  with  the  statutory  provisions  as  to  giving 
notice  of  appeal,  entering  into  a recognizance,  etc.,  deprives  the 
Court  of  jurisdiction  to  hear  the  appeal,  and  that  since  want  of 
jurisdiction  cannot  be  waived  the  Court  must  give  effect  to  it, 
even  if  no  objection  is  taken  by  the  respondent:  Tremeear’s  Crim- 
inal Code,  5th  ed.  1944,  p.  926;  Rex  v.  The  Deliver  Mountain  Min- 
ing and  Milling  Co.  (1906) , 10  C.C.C.  405;  Re  McNeill  and  Saskat- 
chewan Hotel  Co.  (1911) , 17  W.L.R.  7;  Kent  v.  Olds  et  al.  (1860) , 
7 U.C.L.J.  21. 

Section  750(b)  specifically  requires  personal  service  upon  the 
respondent  and  the  justice  who  tried  the  case,  or,  in  the  alterna- 
tive, upon  such  person  or  persons  as  a judge  of  the  Court  appealed 
to  shall  direct.  Personal  service  in  this  cse  was  not  made  upon 
the  respondent  Hopper,  and  no  application  for  substitutional 
service  was  asked.  The  language  of  the  statute  is  simple,  clear 
and  plain,  and  it  seems  to  me  that  if  Parliament  had  intended 
that  even  the  respondent’s  solicitor  could  be  served  in  lieu  of  the 
respondent  it  would  have  said  so.  The  fact  that  the  subsection 
provides  a means  of  obtaining  an  order  for  substitutional  service 
and  an  extension  of  time  should  not  be  lost  sight  of.  The  appel- 
lant relied  upon  Rex  v.  Klig  (1929),  65  O.L.R.  8,  52  C.C.C.  385. 
The  facts  are  distinguishable  because  the  Crown  Attorney  may 
be  said  to  be  a whole- time  officer  of  the  Crown,  whereas  in  this 
case  the  same  cannot  be  said  for  Mr.  McComber. 

Appeals  are  constantly  being  taken  from  magistrates  to 
the  County  and  District  Courts  under  s.  749  of  The  Criminal 
Code,  and  seldom,  if  ever,  is  a Crown  Attorney  served,  whereas 
the  respondent  is  properly  served. 

An  inferior  Court  should  not  have  the  responsibility  of  saying 
that  the  statute  need  not  be  specifically  complied  with.  That 
responsibility  should  rest  on  a higher  Court,  or  the  statute  should 
be  amended  to  enable  service  upon  the  respondent,  his  solicitor 
or  otherwise,  in  the  wisdom  of  Parliament. 

It  has  been  stated  that:  “It  is  quite  clear  that  the  provisions 
of  this  section  (750)  are  not  merely  directory  or  relative  to  pro- 
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cedure.  They  confer  the  right  to  appeal  itself  and  the  terms 
there  laid  down  are  to  be  treated  as  conditions  precedent,  to  be 
strictly  followed  and  complied  with  if  the  right  of  appeal  is  to 
arise  in  any  given  case.”  Rex  v.  Tarte,  [1943]  1 W.W.R.  552,  79 
C.C.C.  202. 

Again:  “The  provisions  of  s.  750  of  the  Criminal  Code  relating 
to  service  of  notice  of  appeal  must  be  strictly  complied  with,  and 
the  notice  must  be  served  upon  the  respondent  personally  unless 
a Judge  of  the  Court  appealed  to  otherwise  directs  pursuant  to  the 
said  section;  in  the  absence  of  such  direction  service  of  notice  of 
appeal  upon  the  respondent’s  solicitor  only  is  a nullity,  and 
accordingly,  the  appeal  is  not  lodged  in  due  form  and  must  be 
dismissed.”  Rex  v.  Vandal,  [1944]  R.L.  124,  81  C.C.C.  341 
(headnote,  C.C.C.) 

Under  the  English  Summary  Jurisdiction  Act,  1879  (42  & 43 
Viet.  c.  49,  s.  31),  which  I should  judge  is  very  similar  to  our 
Code  in  that  respect,  it  has  been  said  that  it  is  insufficient  to  serve 
notice  on  the  solicitor  who  represented  “the  other  party”  at  the 
hearing  if  there  is  no  reason  to  assume  that  the  authority  of  the 
solicitor  is  continued:  21  Halsbury,  2nd  ed.  1936,  p.  707,  note  if). 
Rex  V.  The  Justices  of  Oxfordshire,  [1893]  2 Q.B.  149,  is  given  in 
support  of  this  statement.  This  case  is  digested  as  follows  in  42 
English  and  Empire  Digest,  p.  52,  para.  424:  “Notice  of  appeal 
against  an  application  [affiliation?]  order  was  served  upon  the 
solr.  who  had  appeared  for  the  mother  on  the  hearing  of  the 
application  for  the  order  at  petty  sessions,  & such  service  was 
accepted  by  him  on  her  behalf: — Held:  his  retainer  as  solr.  hav- 
ing come  to  an  end  upon  the  making  of  the  order,  he  had  no 
authority  to  accept  service  of  the  notice  of  appeal  & there  was 
no  valid  service  of  such  notice.” 

In  Paprika  Limited  v.  Bohrd  of  Trade,  [1944]  K.B.  327,  [1944] 
1 All  E.R.  372,  it  is  again  stated  that  there  must  be  strict  compli- 
ance with  the  English  Summary  Jurisdiction  Act.  If  it  is  suffici- 
ent to  serve  the  respondent’s  solicitor  or  a solicitor  for  the 
Minister  of  the  Crown  in  lieu  of  the  respondent,  then  one  might 
argue  that  there  need  be  no  strict  compliance  with  the  statute 
and  consequently  it  is  sufficient  to  serve  someone  in  lieu  of  the 
magistrate,  as  for  example,  the  clerk.  However,  in  Re  Rex  v. 
Speirs  (1924),  55  O.L.R.  290,  it  was  held  that  personal  service  on 
the  convicting  magistrate  was  required.  Orde  J.  in  that  case 
further  stated:  “ . . . I think  it  is  clear  that  the  Act  contemplates 
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(though  this  may  not  be  strictly  necessary)  the  filing  of  the 
notice  of  appeal  before  its  service  upon  the  respondent  and  the 
magistrate.”  If  such  filing  is  necessary  there  is  no  evidence  that 
it  was  so  filed  in  the  case  before  me. 

Section  750(c)  lays  down  the  procedure  to  be  followed  con- 
cerning payment  of  the  fine,  the  costs  and  the  sum  adjudged  to 
be  paid  and  the  entering  into  the  recognizance,  and  the  law  is 
imperative.  The  latter  part  of  the  subsection  is  applicable  to 
this  case. 

The  appellant  being  a company,  imprisonment  in  default  of 
payment  was  not  directed,  and  the  appellant  was  required  either 
to  enter  into  a recognizance  in  Form  51  or  to  deposit  with  the 
magistrate  an  amount  sufficient  to  cover  the  sum  adjudged  to  be 
paid  together  with  such  further  amount  as  the  magistrate 
deemed  sufficient  to  cover  the  costs  of  the  appeal.  There  was 
filed  with  the  papers  a certificate  of  the  magistrate  dated  10th 
December  1946,  that  the  appellant  had  deposited  with  him,  on 
2nd  December  1946,  the  sum  of  $50  to  cover  the  costs  of  appeal 
and  that  he  deemed  such  sum  sufficient  for  that  purpose.  In 
addition,  as  above  stated,  on  2nd  December  1946,  he  endorsed 
on  the  appellant’s  copy  of  the  notice  of  appeal  his  acknowledg- 
ment that  he  had  received  the  appellant’s  cheque  for  $12,615.17 
and  at  the  opening  of  the  trial  before  me  on  10th  January  1947, 
there  was  filed  ex.  2,  above  referred  to.  The  question  is,  was  the 
magistrate  entitled  under  s.  750(c)  to  accept  the  appellant’s 
certified  cheque  for  $12,615.17  as  a deposit  of  money  within  the 
meaning  of  the  subsection?  The  subsection  gives  the  magistrate 
no  authority  to  receive  a cheque,  whether  certified  or  not.  Al- 
though the  acceptance  of  a certified  cheque,  under  the  circum- 
stances, is  a great  convenience  to  the  magistrate  of  the  court,  it 
seems  to  me  that  it  is  not  a compliance  with  the  statute,  and  if 
the  magistrate  is  to  have  such  authority  it  should  be  provided 
by  an  amendment  to  the  statute  or  by  way  of  a judgment  of  the 
Supreme  Court  of  this  Province. 

A cheque  is  not  money  and  is  not  legal  tender.  It  is  well 
known  that  where  a cheque  is  certified  at  the  instance  of  the 
holder  the  drawer  is  discharged  even  though  the  certifying  bank 
suspends  payment:  Boyd  et  al.  v.  Nasmith  (1888),  17  O.R.  40; 
Re  Commercial  Bank  of  Manitoba  (1894),  10  Man.  R.  171; 
Banque  Jacques  Cartier  v.  La  Corporation  de  Limoilou  et  al. 
(1899),  17  Que.  S.C.  211. 
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A recent  and  interesting  case  in  our  own  courts  concerning 
an  accepted  cheque  is  Re  Toronto  Beaches  Election;  Ferguson 
V.  Murphy,  [1943]  O.R.  787,  [1944]  1 D.L.R.  204.  In  that  case 
Plaxton  J.  says,  at  p.  792:  “A  cheque,  like  a bill,  does  not 
opei'ate  as  an  assignment  of  funds  in  the  hands  of  the  drawee 
available  for  the  payment  thereof  (s.  127  of  the  Bills  of  Ex- 
change Act) .”  Again  on  the  same  page:  “What  is  the  effdct  of  a 
cheque  being  certified  or  marked  ‘accepted’  by  the  bank  on 
which  it  is  drawn?  It  does  not  have  the  effect  of  making  it 
current  as  cash:  ‘A  cheque  certified  before  delivery  is  subject, 

as  regards  its  subsequent  negotiation,  to  all  the  rules  applicable 
to  uncertified  cheques.  The  only  effect  of  the  certifying  is  to 
give  the  cheque  additional  currency  by  shewing  on  the  face  that 
it  is  drawn  in  good  faith  on  funds  sufficient  to  meet  its  payment, 
and  by  adding  to  the  credit  of  the  drawer  that  of  the  bank  on 
which  it  is  drawn’ : Gaden  v.  The  Newfoundland  Savings  Bank, 

[1899]  A.C.  281  at  285,  286.  Imperial  Bank  of  Canada  v.  Bank 
of  Hamilton,  [1903]  A.C.  49  at  54,  C.R.  [13]  A.C.  41.” 

Our  Court  of  Appeal  in  Fink  v.  Fink,  [1944]  O.W.N.  172,  81 
C.C.C.  196,  [1944]  2 D.L.R.  794,  held  that  the  provisions  of  s. 
750(c)  of  The  Criminal  Code  with  respect  to  the  furnishing  of 
security  are  conditions  precedent  to  an  effective  appeal  from  an 
order  made  under  The  Deserted  Wives’  and  Children’s  Main- 
tenance Act,  R.S.O.  1937,  c.  211.  That  case  dealt  with  the  de- 
posit of  an  unmarked  cheque  of  the  appellant’s  solicitor. 
Robertson  C.J.O.  held,  on  p.  790,  that  a compliance  with  s.  750 
(c)  was  a condition  precedent.  He  states  at  p.  174:  “It  is  not 

the  function  of  the  magistrate  to  say  that  an  unmarked  cheque 
is  just  as  good  as  the  money.”  He  does  not  say  that  it  is  the 
function  of  the  magistrate  to  accept  a certified  cheque.  He  does, 
however,  state:  “The  statute  provides  for  a recognizance  or, 

at  the  option  of  the  appellant,  the  deposit  of  a sum  of  money. 
There  is  no  further  option  allowed  at  the  discretion  of  the 
magistrate.”  It  would  appear  obvious  from  this  that  there  is 
no  discretion  upon  the  magistrate  to  accept  a certified  cheque 
in  lieu  of  a deposit  of  a sum  of  money  sufficient  to  cover  the 
sum  adjudged  to  be  paid. 

There  is  no  evidence  that  the  magistrate  had  the  necessary 
sum  of  money  within  the  ten  days  as  required  under  s.  750(c) 
of  The  Criminal  Code. 
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Consequently,  for  the  above  reasons,  I came  to  the  conclu- 
sion that  The  Criminal  Code  had  not  been  complied  with  and 
that  the  Court  had  no  jurisdiction  to  hear  the  appeal. 

Solicitor  for  the  appellant,  applicant:  James  F,  W.  Ross, 
Port  Arthur, 


[COURT  OF  APPEAL.] 

Wasmund  and  Wasmund  v*  Smith* 

Negligence — Dangerous  Premises — Limits  of  Liability  to  Invitee — No 

Liability  where  Invitee  Aware  of  Dangerous  Condition  of  Premises. 

An  invitor’s  duty  to  an  invitee  is  limited  to  guarding  him  against 
dangers  which  are  not  visible  and  of  which  the  invitee  does  not  know, 
and  it  is  an  essential  condition  of  liability  that  the  invitee  shall  not 
have  had  knowledge  of  the  danger  through  which  he  has  suffered. 
If  it  is  established  that  a plaintiff,  suing  as  an  invitee,  knew  of  and 
appreciated  the  danger,  there  can  be  no  liability  on  the  part  of  the 
invitor,  and  the  question  of  contributory  negligence  does  not  arise. 
Reid  V.  Town  of  Mimico  (1927),  59  O.L.R.  579;  Newton  v.  City  of 
Brantford  (1910),  10  O.W.R.  555,  applied;  Letang  v.  Ottawa  Electric 
Railway  Company,  [1926]  A.C.  725;  Nickell  v.  City  of  Windsor  (1927), 
59  O.L.R.  618  at  625,  considered. 

An  appeal  by  the  plaintiffs,  and  a cross-appeal  by  the  defend- 
ant, from  the  judgment  of  Treleaven  J.,  entered  upon  the  find- 
ings of  a jury. 

6th  February  1947.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Aylesworth  JJ.A. 

Malcolm  Robb,  for  the  plaintiffs,  appellants:  There  was  no 

evidence  to  support  the  finding  of  contributory  negligence.  No 
witnesses  were  called  by  the  defendant  to  establish  contributory 
negligence,  and  the  trial  judge  should  have  instructed  the  jury 
that  there  was  no  evidence  of  negligence  on  the  part  of  the 
female  plaintiff.  The  burden  of  proof  in  this  respect  was  on 
the  defendant. 

The  jury  must  have  acted  on  a wholly  wrong  principle  in 
assessing  damages.  The  injuries  sustained  by  the  female  plain- 
tiff deserve  some  compensation,  and  it  should  have  been  pointed 
out  to  the  jury  that  because  of  her  great  size  the  consequences 
of  her  injury  were  more  severe  than  might  be  usual:  Salmond 
on  Torts,  10th  ed.  1945,  p.  138. 

I.  Levinter,  K.C.,  for  the  defendant,  respondent  and  cross- 
appellant: The  question  of  contributory  negligence  is  one  of 

fact  for  the  jury,  and  was  properly  left  to  them. 
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We  submit,  however,  that  the  case  is  not  one  in  which  con- 
tributory negligence  enters  as  a factor.  The  action  is  based 
upon  the  relationship  of  invitor  and  invitee,  and  there  must  be 
shown  an  unsual  danger  to  the  invitee.  The  only  principle  on 
which  an  invitee  can  succeed  is  that  laid  down  in  Indermaur  v. 
Dames  (1866) , L.R.  1 C.P.  274,  affirmed  (1867) , L.R.  2 C.P.  311, 
and  she  has  no  cause  of  action  unless  she  satisfied  the  Court 
that  she  used  reasonable  care  for  her  own  safety:  Westenf elder 
V.  Hobhs  Manufacturing  Co.  Ltd.  (1925),  57  O.L.R.  31  at  35. 
There  can  be  no  liability  to  an  invitee  who  has  knowledge  and 
appreciation  of  the  danger,  and  such  a person  has  no  cause  of 
action:  Reid  v.  Town  of  Mimico,  59  O.L.R.  579  at  586,  [1927]  1 
D.L.R.  235.  This  is  so  even  if  there  is  negligence  on  the  part  of 
the  invitor:  Kester  v.  The  City  of  Hamilton  [1937]  O.R.  420, 

[1937]  2 D.L.R.  330.  We  refer  also  to  Pfister  v.  The  Toronto 
Transportation  Commission,  [1946]  O.R.  328,  335,  59  C.R.T.C. 
289,  [1946]  3 D.L.R.  71. 

The  assessment  of  damages  is  for  the  jury.  Here  the  jury 
clearly  did  not  believe  the  female  plaintiff. 

Malcolm  Roibb,  in  reply:  The  doctrine  volenti  non  fit  injuria 
must  be  pleaded  if  it  is  to  be  relied  on,  and  it  must  be  established 
that  the  plaintiff  had  not  only  knowledge  but  a complete  ap- 
preciation of  the  risk.  She  must  fully,  and  with  full  knowledge, 
impliedly  or  tacitly  accept  the  risk:  Letang  v.  Ottawa  Electric 
Railway  Company,  [1926]  A.C.  725,  [1926]  3 D.L.R.  457,  [1926] 
1 W.W.R.  88,  32  C.R.C.  150,  41  Que.  K.B.  312;  Osborne  v.  The 
London  and  North  Western  Railway  Company  (1888),  21  Q.B.D. 
220.  Here  the  plaintiff  may  have  had  knowledge,  but  there  was 
no  suggestion  of  a voluntary  assumption  of  risk. 

Cur.  adv.  vult. 

27th  February  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Henderson  J.A.: — An  appeal  by  the  plaintiffs  from  the 
judgment  of  Treleaven  J.,  dated  4th  October  1946,  following  the 
verdict  of  a jury,  and  a cross-appeal  by  the  defendant  asking 
that  the  action  be  dismissed. 

On  the  23rd  December  1944  the  plaintiff  Edna  Mable  Was- 
mund  was  a patron  of  the  Arlington  Hotel  in  Maynooth,  of  which 
the  defendant  Harry  Smith  was  half-owner  and  had  management 
and  supervision. 
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The  plaintiff  Edna  Mable  Wasmund  fell  on  the  ice  which  had 
been  permitted  to  accumulate  in  a porch  for  the  ingress  and 
egress  of  patrons,  which  porch  was  at  the  time  the  only  means 
of  ingress  and  egress,  the  main  front  entrance  being  blocked  by 
an  accumulation  of  snow  and  ice.  The  floor  of  the  porch  was  of 
concrete,  upon  which  had  been  erected  the  porch  for  the  purpose 
of  ingress  and  egress  in  the  winter  time. 

The  plaintiff’s  fall  occurred  when  she  was  leaving  the  hotel, 
which  she  had  entered  by  the  same  means  an  hour  or  two  before. 

The  plaintiff’s  notice  of  appeal  asks  that  the  judgment  be 
varied  (a)  so  as  to  award  the  plaintiff  $4,500  damages  or  such 
amount  as  to  the  Court  of  Appeal  may  seem  just;  (b)  by  setting 
aside  the  finding  and  judgment  of  contributory  negligence;  and 
(c)  in  the  alternative  for  a new  trial. 

The  questions  submitted  to  the  jury,  and  their  answers,  are 
as  follows: 

'‘1.  Was  the  defendant  guilty  of  any  negligence  which  caused 
or  contributed  to  the  accident?  A.  Yes. 

“2.  If  your  answer  to  question  1 is  Yes  in  what  did  such 
negligence  consist?  A.  Slippery  condition  of  entrance  to  the 
hotel  and  faulty  lights. 

“3.  Was  the  female  plaintiff  guilty  of  any  negligence  which 
caused  or  contributed  to  the  accident?  A.  Yes. 

“4.  If  your  answer  to  question  3 is  Yes  in  what  did  such 
negligence  consist?  A.  Not  using  precaution  leaving  the  hotel 
knowing  the  condition  of  porch  entrance. 

“5.  What  damage  if  any  did  the  plaintiffs  suffer?  A.  $250  for 
doctors’  bills  and  other  expenses  to  William  J.  Wasmund  and 
$200  to  Mrs.  Wasmund. 

“6.  If  you  find  both  the  female  plaintiff  and  the  defendant 
guilty  of  negligence  what  percentage  do  you  find  against  each? 
A.  40  per  cent,  to  Mrs.  Wasmund,  plaintiff;  60  per  cent,  to 
Harry  Smith,  defendant.” 

The  evidence  of  the  plaintiff  is  in  part  as  follows: 

“Q.  Now  can  you  tell  us  how  you  made  your  way  in,  what 
you  did  there?  A.  Well  I hung  on  to  the  . . . put  my  hand  along 
the  porch  to  get  in. 

“Q.  Your  hand  along  the  porch?  A.  Yes,  along  the  side, 
along  the  wall,  and  opened  the  other  door  and  went  in. 

“Q.  Can  you  tell  us  why  you  put  your  hand  along  the  side? 
A.  Well,  I seen  there  was  ice  there. 
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“Q.  You  ‘seen  that  there  was  ice’?  A.  Yes,  and  it  was 
slippery. 

“Q.  Can  you  tell  us  what  kind  of  ice  it  was?  We  recognize 
different  kinds  of  ice,  there  is  some  pebbly  and  some  otherwise; 
can  you  tell  us  what  kind  it  was?  A.  Well  it  seemed  to  be 
smooth  ice. 

“Q.  Smooth  ice?  A.  Yes. 

“Q.  And  when  you  went  into  the  door  of  the  porch  you  found 
that  the  floor  which  surrounded  the  porch  was  in  a dangerous 
condition  by  reason  of  snow  and  ice  on  it,  and  slippery?  A.  Yes. 

“Q.  And  in  fact  it  was  so  slippery  and  so  dangerous  that  I 
think  you  said  you  put  your  hands  on  each  side  of  the  wall  of  the 
porch  to  steady  yourself  while  entering  the  hotel?  A.  Yes,  I 
did. 

“Q.  In  other  words  you  appreciated  there  was  a very  danger- 
ous condition  under  foot  in  that  porch?  A.  Yes. 

“Q.  And  the  way  you  left  the  hotel  was  through  this  addi- 
tion where  you  appreciated  was  a dangerous  place  to  step  on — 
is  that  correct?  A.  Yes.” 

A reading  of  the  record  of  this  trial  leads  one  to  the  opinion 
that  it  was  not  appreciated  that  the  case  is  one  of  invitor  and 
invitee,  which  it  plainly  is. 

It  is  plain  from  the  evidence  of  the  plaintiff  Edna  Mable 
Wasmund  that  she  knew  of  and  appreciated  the  danger. 

The  duty  of  an  invitor  to  an  invitee  is  to  acquaint  the  invitee 
with  any  dangerous  condition  which  exists  on  the  premises  of 
the  invitor.  I refer  to  Reid  v.  Town  of  Mimico,  59  O.L.R.  579, 
[1927]  1 D.L.R.  235,  and  to  the  judgment  of  Hasten  J.A.,  at  p. 
586,  where  he  is  reported  to  have  said : 

“It  is,  I think,  clear  that  the  case  does  not  come  within  the 
principle  of  Indermaur  v.  Dames  and  the  cases  which  followed 
it  down  to  Earl  v.  Lubbock,  [1905]  1 K.B.  253,  because  one  of 
the  essential  facts  necessary  to  bring  a case  within  that  principle 
is  that  the  injured  person  must  not  have  had  knowledge  or  notice 
of  the  existence  of  the  danger  through  which  he  has  suffered.” 

I also  refer  to  Newton  v.  City  of  Brantford  (1910),  16  O.W.R. 
555,  1 O.W.N.  965.  In  the  judgment  of  the  late  Mr.  Justice 
Garrow,  at  p.  556,  he  is  reported  to  have  said: 

“The  measure  of  duty  imposed  by  law  in  such  a case  has, 
I think,  been  clearly  defined  in  more  than  one  case.  A leading 
case  appears  still  to  be  Indermaur  v.  Dames,  L.R.  1 C.P.  274,  and 
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L.R.  2 C.P.  311,  in  which  the  position  of  such  an  one  as  the  plain- 
tiff is  defined  to  be  that  of  a person  invited  upon  the  premises  by 
the  owner  for  the  transaction  of  business  in  which  both  are  in- 
terested. And  the  duty  owing  in  such  a case  is  there  said  to  be 
to  take  reasonable  means  to  guard  the  invitee  from  dangers 
which  are  not  visible  and  of  which  he  does  not  know.  Willes, 
J.,  who  delivered  the  judgment  of  the  Divisional  Court,  said,  in 
the  course  of  the  argument,  ‘the  proposition  is  that  this  was  a 
danger  which  was  known  to  the  defendant  but  of  which  the 
plaintiff,  to  the  knowledge  of  the  defendant,  was  ignorant.’  And 
at  page  289,  he  repeats  the  same  idea,  that  is,  of  knowledge  by 
the  defendant  and  of  ignorance  by  the  plaintiff  of  the  dangerous 
place  in  question.  And  in  the  judgment  of  Kelly,  C.B.  at  page 
313  of  the  judgment  in  the  Exchequer  Chamber  affirming  the 
judgment  of  the  Divisional  Court,  that  learned  Judge  says,  ‘but 
if  a person  occupying  such  premises  enters  into  a contract  in  the 
fulfilment  of  which  workmen  must  come  on  the  premises  who 
probably  do  not  know  what  is  usual  in  such  places  (a  sugar  re- 
finery) and  are  unacquainted  with  the  danger  they  are  likely  to 
incur,  is  he  not  bound  either  to  put  up  some  fence  or  safeguard 
about  the  hole,  or  if  he  does  not,  to  give  such  workmen  a reason- 
able notice  that  they  must  take  care  and  avoid  the  danger?  I 
think  the  law  does  impose  such  an  obligation  on  him.’ 

“But  the  plaintiff  here  knew  all  about  the  opening.  In  the 
course  of  his  examination  he  was  asked  these  questions: 

“His  Lordship:  ‘Q.  Had  you  known  about  this  hole  from 

the  time  you  went  to  work  nine  days  before  the  accident?  A. 
Yes,  sir. 

“ ‘Q.  Knew  what  it  was  used  for?  A.  Yes,  sir. 

“ ‘Q.  Knew  its  danger  when  you  were  upstairs?  A.  Yes,  sir, 
but  really  could  not  realize  that  I was  to  be  called  on  to  be  so 
close.’ 

“No  one  told  him  how  or  where  to  place  the  step-ladder. 
That  was  entirely  his  own  doing,  just  as  stepping  into  the  open- 
ing was  his  own  mistake. 

“I  therefore  agree  with  Latchford,  J.,  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant,  and  that  the 
appeal  should  be  allowed  and  the  action  dismissed,  both  with 
costs  if  demanded.” 

Reference  was  made  upon  the  argument  to  Letang  v.  Ottawa 
Electric  Railway  Company,  [1926]  A.C.  725,  [1926]  3 D.L.R. 
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457,  [1926]  3 W.W.R.  88,  32  C.R.C.  150,  41  Que.  K.B.  312,  from 
which  it  would  appear  that  persons  or  corporations  who  are 
bound  or  empowered  to  make  accommodation  to  the  public 
generally  are  under  an  obligation  somewhat  more  onerous  than 
that  imposed  upon  an  ordinary  invitor.  Upon  this  point  I refer 
to  Nickell  v.  City  of  Windsor,  59  O.L.R.  618,  [1927]  1 D.L.R. 
379,  and  particularly  to  the  remarks  of  Middleton  J.A.,  who 
delivered  the  judgment  of  the  Court,  and  who  says  at  p.  625: 

“In  England  an  attempt  has  been  made  of  recent  years  to 
impose  upon  persons  or  corporations  who  are  bound  or  em- 
powered to  make  accommodation  to  the  public  generally  an 
obligation  somewhat  more  onerous  than  that  imposed  upon  an 
ordinary  invitor.  These  cases  are  collected  in  the  annotation  to 
the  Leading  Cases  at  p.  875;  but  in  Norman  v.  Great  Western 
Railway  Co.,  [1915]  1 K.B.  584,  the  Court  of  Appeal  refused  to 
sanction  this  innovation  and  determined  that  the  liability  of  such 
public  bodies  is  not  higher  than  that  of  the  occupier  of  private 
premises  to  persons  resorting  to  such  premises  in  the  ordinary 
course  of  business,  as  laid  down  by  Willes,  J.,  although  in  the 
course  of  the  judgment  the  liability  is  stated  in  somewhat  wider 
and  more  onerous  terms  than  in  the  Leading  Cases.  In  a subse- 
quent case  of  Brackley  v.  Midland  Railway  Co.  (1916),  85  L.J. 
K.B.  1596,  the  Court  of  Appeal  stated  that  the  Norman  case 
was  not  intended  to  widen  the  liability  beyond  the  liability  of  the 
individual.” 

In  my  opinion  it  follows  that  where  the  plaintiff  has  knowl- 
edge of  the  dangerous  condition,  there  is  no  further  duty  upon 
the  invitor  to  the  invitee,  and  the  question  of  contributory 
negligence  does  not  arise. 

In  view  of  my  conclusion,  it  is  unnecessary  to  discuss  that 
branch  of  the  appeal  which  deals  with  the  inadequacy  of  the 
damages  found  by  the  jury. 

In  my  opinion,  therefore,  the  appeal  must  be  dismissed  with 
costs  and  the  cross-appeal  must  be  allowed  with  costs,  and  the 
action  dismissed  with  costs,  if  demanded. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff,  appellant:  Ponton  & Pringle, 
Belleville. 

Solicitor  for  the  defendant,  respondent  and  cross-appellant: 
G.  N.  Gordon,  Peterborough. 
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[LeBEL  J.] 

[COURT  OF  APPEAL.] 

Re  Wood. 

Administration  of  Estates — Payment  of  Annuities  and  Income  from 

Residue — Special  Agreement — Prepayment  of  Succession  Duties  on 

Interests  in  Remainder — Withdrawals  from  Capital  to  Supplement 

Income — Taxation — The  Income  War  Tax  Act,  R.S.C.  1927,  c.  97,  s. 

3(1)  (fif),  as  amended  hy  1945,  c.  23,  s.  1(2). 

A testator,  after  providing  that  all  gifts,  legacies  and  annuities  under 
his  will  should  be  free  of  succession  duty,  gave  the  residue  of  his 
estate  to  his  trustees  on  trust,  inter  alia,  to  pay  stated  annuities  to 
his  widow  and  daughter,  and  to  divide  the  balance  of  the  income 
equally  between  G.F.  and  J.F.,  two  of  the  trustees,  who  were  also 
entitled  to  the  capital  equally  if  they  survived  the  widow.  The 
income  from  the  estate  was  at  all  times  more  than  sufficient  to  pay 
the  two  annuities.  By  an  agreement  among  the  persons  interested 
in  the  estate  it  was  provided  that  the  trustees  should  prepay  succes- 
sion duties  on  the  interests  in  remainder,  and  that,  to  compensate  for 
the  consequent  reduction  in  income,  they  should  transfer  annually  a 
sum  of  approximately  $14,000  from  the  capital,  and  should  “treat  the 
same  as  part  of  the  said  income  to  be  distributed  in  accordance  with 
the  terms  of  the  said  Will”. 

Held,  (Henderson  J.A.  dissenting),  this  annual  sum  of  $14,000,  which, 
under  a 1945  amendment  to  The  Income  War  Tax  Act,  was  exempt 
from  taxation,  should  not  be  allocated  exclusively  to  G.F.  and  J.F.  as 
part  of  the  balance  of  the  income  going  to  them,  but  should  be  al- 
located proportionately  among  all  the  recipients  of  income,  includ- 
ing the  two  annuitants.  The  latter  were  accordingly  entitled  to 
whatever  benefits  might  be  conferred  by  the  Act  upon  a recipient  of 
payments  out  of  capital.  Gilhooly  v.  The  Minister  of  National 
Revenue,  [1945]  Ex.  C.R.  141  at  156,  applied. 

An  appeal  by  the  widow  of  Robert  Wood,  deceased,  from  the 

order  of  LeBel  J.,  infra,  on  a motion  for  the  opinion,  advice  and 

direction  of  the  Court. 

16th  September  1946.  The  motion  was  heard  by  LeBel  J. 
in  Weekly  Court  at  Toronto. 

C.  M.  A,  Strathy,  for  the  trustees,  applicants. 

J.  R.  Cartwright,  K.C.,  for  Gordon  Ferrie  and  John  Ferrie 
personally. 

G,  M.  Huy  eke,  K.C.,  and  A.  W.  Langmuir,  for  the  widow  and 
daughter  of  the  testator. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infants. 

9th  October  1946.  LeBel  J.: — Gordon  Ferrie,  John  Ferrie 
and  George  Dennison  Kirkpatrick,  the  present  trustees  of  the 
estate  of  Robert  Wood,  deceased,  have  applied  under  s.  59(1)  of 
The  Trustee  Act,  R.S.O.  1937,  c.  165,  for  the  opinion,  advice  and 
direction  of  the  Court  in  respect  of  certain  questions  arising  in 
the  course  of  the  administration  of  the  estate  of  the  deceased. 

The  late  Robert  Wood  died  on  or  about  the  5th  March  1940, 
leaving  a very  substantial  estate.  By  his  will  he  provided  that 
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all  gifts,  legacies  and  annuities  mentioned  therein  should  be  free 
from  succession  duties  and  he  further  provided  that  the  residue 
of  his  estate  should  go  to  his  trustees  in  trust,  inter  oMa : 

(1)  To  pay  out  of  the  income  of  the  estate  (but  only  in  the 
event  of  her  husband  predeceasing  her,  which  event  has  hap- 
pened) to  Caroline  Adelaide  Kirkpatrick  during  her  lifetime  the 
sum  of  $10,000  annually. 

(2)  To  pay  out  of  the  income  of  the  estate  to  the  Honour- 
able Marion  Evelyn  Wood,  Widow  of  the  Testator  during  her 
lifetime  the  sum  of  $75,000  annually. 

(3)  To  pay  the  balance  of  the  income  of  the  estate  during 
the  lifetime  of  the  said  widow  of  the  testator,  in  each  year  as  to 
one-half  to  the  said  Gordon  Ferrie  and  as  to  the  other  half  to  the 
said  John  Ferrie,  and  in  the  event  of  the  death  of  either  or  both 
of  them  to  pay  the  balance  of  the  said  income  to  certain  other 
persons  as  in  the  will  provided. 

Under  the  laws  of  this  Province,  trustees  may  pay  succes- 
sion duties  in  respect  of  the  whole  estate  or  may,  in  the  alterna- 
tive, postpone  payment  of  such  duties  as  are  payable  in  respect 
of  the  interests  in  remainder  until  such  interests  fall  into  pos- 
session. The  annuitants  objected  to  prepayment  of  the  duties  in 
respect  of  the  interests  in  remainder,  amounting  to  some  $405,- 
000,  because  they  naturally  felt  that  such  a substantial  prepay- 
ment out  of  capital  would  seriously  diminish  the  income  and 
jeopardize  full  payment  of  the  annuities.  But  the  annuitants 
waived  the  objection  in  consideration  of  the  trustees  agreeing  to 
transfer  annually  approximately  $14,000  from  the  capital  to  the 
income  account  for  distribution  as  income.  This  agreement  was 
reduced  to  writing  bearing  date  the  14th  November  1940,  and 
was  approved  by  order  of  this  Court  on  the  13th  December  1940. 
By  the  order  the  Official  Guardian  was  directed  to  approve  on 
behalf  of  all  infants  then  in  esse  as  well  as  on  behalf  of  any 
persons  then  unborn  who  might  thereafter  become  entitled  to 
any  share  or  interest  in  the  estate. 

Subsequent  to  the  execution  and  approval  of  the  agreement 
as  aforesaid,  certain  amendments  were  made  to  The  Income  War 
Act,  R.S.C.  1927,  c.  97,  only  one  of  which  it  is  necessary  to 
mention.  By  s.  1(2)  of  the  statutes  of  1945,  c.  23,  amending  s. 
3(1)  ig)  of  the  Act,  income  for  taxation  purposes  excepts: 
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“ . . . a payment  or  portion  thereof  which  can  be  established 
by  the  recipient  not  to  have  been  paid  out  of  the  income  of  the 
estate  or  trust.” 

I was  informed  during  the  argument  that  the  tax  officials 
are  prepared  to  recognize  that  the  annual  withdrawal  is  one 
from  capital  and  therefore  exempt  from  taxation.  The  follow- 
ing questions  have  been  propounded: 

“(1)  Should  the  said  capital  sum  so  payable  in  each  year  be 
allocated  by  the  Trustees  pari  passu  and  proportionately  among 
the  -various  persons  entitled  to  receive  the  said  income,  or 
“(2)  Should  the  Trustees  first  use  the  net  income  in  pay- 
ment of  the  annuities  and  pay  the  capital  sum,  or  so  much  there- 
of as  may  not  be  required  to  supplement  the  net  income  for 
payment  of  the  annuities  in  its  entirety,  to  the  persons  entitled 
to  receive  the  balance  of  the  income? 

‘'(3)  In  the  event  of  the  2nd  question  being  answered  in  the 
affirmative,  should  the  portion  of  the  capital  sum  required  for 
payment  of  the  annuities  be  divided  pari  passu  and  proportion- 
ately between  the  two  annuitants? 

“(4)  In  the  event  of  the  three  previous  questions  being 
answered  in  the  negative,  how  should  the  said  capital  sum  be 
dealt  with  by  the  Trustees?” 

It  was  admitted  upon  the  argument  that  the  annual  net  in- 
come from  the  deceased’s  estate  has  always  been  more  than 
sufficient  to  pay  the  annuities  to  the  deceased’s  widow  and  Mrs. 
Kirkpatrick,  and  that  as  a result  the  annual  withdrawals  from 
capital  have  been  received  by  Gordon  and  John  Ferrie.  Mr. 
Huycke  argued,  notwithstanding,  that  the  annual  withdrawals 
lost  their  character  as  capital  and  became  income  by  reason  of 
the  agreement  between  the  parties.  He  urged,  therefore,  that 
the  annual  sums,  transferred  from  the  capital  account  to  the 
income  account,  should  be  allocated  by  the  trustees  pari  passu 
and  proportionately  among  the  deceased’s  widow,  Mrs.  Kirk- 
patrick and  Gordon  Ferrie  and  his  brother.  He  contended  that 
the  first  question  should  be  answered  in  the  affirmative  and  the 
second  question  in  the  negative. 

I find  myself  unable  to  accede  to  Mr.  Huycke’s  argument, 
for  nothing  in  the  agreement  supports  it.  The  converse  is  rather 
the  case.  While  the  parties  have  agreed  that  the  annual  with- 
drawals from  capital  are  to  be  added  to  the  net  income,  they 
have  expressly  stated  that  the  withdrawals  are  to  be  treated  “as 
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part  of  the  said  income  to  be  distributed  in  accordance  with  the 
terms  of  the  said  Will”.  That  is  to  say,  they  are  to  be  considered 
income  for  the  purpose  of  distribution. 

In  my  opinion  they  still  remain  capital  for  the  purpose  of 
taxation,  as  they  must  if  they  are  to  be  exempt,  and  it  is  the 
recipient  of  capital  who  is  entitled  under  the  1945  amendment 
of  the  Act  to  claim  the  exemption. 

It  will  be  noticed  that  the  deceased’s  widow  and  Mrs.  Kirk- 
patrick have  lost  nothing  to  which  they  are  entitled  under  the 
will  by  reason  of  the  agreement.  Each  is  now  receiving  from 
the  income  the  whole  annuity  bequeathed  to  her  by  the  de- 
ceased. If  the  tax  exemption  continues,  and  if  the  income  should 
fall  below  the  total  amount  required  to  pay  their  annuities  in 
any  year,  the  withdrawal  of  capital  in  that  year  will  have  to  be 
used  in  accordance  with  the  terms  of  the  will  in  whole  or  in  part 
for  their  benefit.  In  such  case  they  will  become  the  recipients 
of  capital  and  will  be  entitled  to  claim  exemption  in  accordance 
with  the  amounts  of  capital  they  receive. 

The  answer  to  the  first  question,  propounded  is  therefore 
“no”;  the  answer  to  the  second  question  is  “yes”,  and  the  answer 
to  the  third  question  is  “yes”.  The  fourth  question  requires  no 
answer. 

The  costs  of  the  application  shall  be  payable  out  of  the  estate 
after  taxation,  those  of  the  trustees  upon  a solicitor  and  client 
basis. 

Order  accordingly. 

10th  February  1947.  The  appeal  was  heard  by  Henderson, 
Hope  and  Aylesworth  JJ.A. 

G.  M.  Huycke^  K.C.  {A.  W.  Langmuir,  with  him),  for  the 
widow,  appellant:  The  payment  of  succession  duties  in  advance 
upon  the  interests  in  remainder  took  away  a substantial  fund 
from  the  capital  of  the  estate,  and  this  jeopardized  the  annuity 
payments.  The  income  being  reduced  by  about  $14,000  annu- 
ally, the  agreement  of  1940  was  made.  The  question  is  who  re- 
ceives the  sum  withdrawn  annually  from  capital  and  distributed 
as  income.  Our  contention  is  that  it  should  be  rateably  appor- 
tioned among  all  persons  receiving  payments  out  of  income,  so 
that  the  benefit  of  the  amendment  to  s.  3(1)  {g)  of  The  Income 
War  Tax  Act,  R.S.C.  1927,  c.  97,  by  1945,  c.  23,  s.  1(2)  may  be 
shared  by  all.  The  effect  of  these  withdrawals  is  that  the  in- 
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come  for  distribution  is  augmented,  and  the  annuity  payments 
include  a proportionate  share  of  tax-free  capital.  The  payments 
are  made  from  a composite  fund,  which  includes  the  $14,000 
capital  contribution. 

If  the  estate  held  some  tax-free  bonds,  the  benefit  should  be 
rateably  apportioned  among  those  en tilled  to  income  payments. 
The  “balance”  of  the  income  going  to  the  respondents  means 
what  is  left,  and  here  it  is  the  balance  of  a composite  fund,  which 
is  completed  each  year  for  the  benefit  of  all  income  recipients. 
The  agreement  does  not  provide  that  the  annual  capital  with- 
drawal is  to  be  the  last  or  the  first  part  of  the  fund,  but  it  is 
clearly  contemplated  that  it  should  be  treated  as  part  of  the 
income.  It  is  true  that  the  capital  is  being  diminished,  but 
nevertheless  the  effect  of  these  withdrawals  is  a decided  increase 
in  the  income  of  the  very  persons  who  are  to  receive  the  capital. 

We  rely  on  Gilhooly  v.  The  Minister  of  National  Revenue^ 
[1945]  Ex.  C.R.  141  at  156,  [1945]  4 D.L.R.  235,  [1945]  C.T.C. 
203;  Armstrong  v.  Commissioner  for  Inland  Revenue  (1938),  10 
S.A.T.C.  1 at  8,  Gordon,  Digest  of  Income  Tax  Cases,  1937-9,  8 
at  10. 

The  trustees  have  no  discretion  to  favour  one  beneficiary 
over  another,  but  must  treat  all  alike:  33  Halsbury,  2nd  ed. 
1939,  p.  225,  para.  406. 

J.  R.  Cartwright^  K.C.,  for  Gordon  Ferrie,  John  Ferrie  and 
Joyce  Young,  respondents:  The  important  matters  to  be  borne 
in  mind  are  that  the  annuitants  clearly  receive  their  payments 
out  of  income,  whereas  the  Ferries,  in  addition  to  receiving  the 
balance  of  the  income,  also  have  a contingent  interest  in  the 
capital.  The  controlling  factor  when,  funds  have  been  trans- 
ferred from  capital  to  be  distributed  in  the  same  way  as  income 
is  to  inquire  what  persons  own  the  capital.  These  two  annui- 
tants never  in  any  circumstances  get  the  capital  as  such:  The 

Trustees  of  the  Will  of  Brodie  (deceased)  v.  The  Commissioners 
of  Inland  Revenue  (1933) , 17  Tax  Cas.  432  at  439. 

The  executors  had  a right  to  prepay  succession  duties,  even 
without  this  agreement. 

In  the  Gilhooly  case  supra,  the  dividends  were  income,  but 
were  being  treated  as  capital  of  the  estate.  There  is  no  direct 
authority  applicable  to  this  case,  but  the  order  of  the  Court  be- 
low should  be  affirmed  if  this  Court  is  in  any  doubt. 
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P.  D.  Wilson^  K.C.,  Official  Guardian,  for  an  infant,  adopted 
the  argument  advanced  for  the  respondents. 

C.  M.  A.  Strathy^  for  the  trustees,  submitted  his  clients’ 
rights  to  the  Court. 

G.  M.  Huycke,  K.C.,  in  reply. 

Cur.  adv.  vult. 

27th  February  1947.  Henderson  J.A.  {dissenting) : — An 
appeal  from  the  judgment  of  the  Honourable  Mr.  Justice  LeBel, 
dated  the  9th  October  1946. 

The  matter  to  be  determined  rests  upon  an  agreement  of  the 
14th  November  1940,  the  material  parts  of  which  are  as  follows: 

“1.  The  parties  of  the  First  Part  [the  trustees]  shall  forth- 
with, or  as  soon  as  conveniently  may  be,  settle  with  the  Ontario 
Succession  Duty  Department  the  amount  of  succession  duties 
payable  in  respect  of  the  death  of  the  said  Robert  Wood  and 
when  the  same  are  finally  settled  and  determined  shall  pay  the 
said  succession  duties  in  full  (including  duties  on  the  remainder 
interests),  the  payment  of  the  succession  duties  on  annuities  to 
be  made  at  the  discretion  of  the  parties  of  the  First  Part  either 
in  one  lump  sum  or  in  instalments  over  a period  of  four  years  as 
provided  in  The  Ontario  Succession  Duty  Act. 

“2.  From  the  date  of  payment  of  the  said  succession  duties 
on  the  remainder  interests  the  parties  of  the  First  Part  shall 
annually  charge  the  capital  assets  of  the  said  Estate  with  an 
amount  equal  to  interest  at  the  rate  of  3%  % per  annum  on  the 
amount  of  the  succession  duties  so  paid  in  respect  of  the  re- 
mainder interests  and  shall  annually  add  to  the  net  income  of 
the  Estate  the  said  amount  so  charged  and  shall  treat  the  same 
as  part  of  the  said  income  to  be  distributed  in  accordance  with 
’ the  terms  of  the  said  Will.” 

Certain  amendments  were  made  to  The  Income  War  Tax 
Act,  R.S.C.  1927,  c.  97,  the  material  one  being  enacted  by  s.  1 
(2)  of  the  statutes  of  1945,  c.  23,  amending  s.  3(1)  (g)  of  the 
Act,  which  reads: 

“ . . . a payment  or  portion  thereof  which  can  be  established 
by  the  recipient  not  to  have  been  paid  out  of  the  income  of  the 
estate  or  trust.” 

The  reasons  of  the  learned  judge  contain  the  following  state- 
ment: ‘T  was  informed  during  the  argument  that  the  tax 

officials  are  prepared  to  recognize  that  the  annual  withdrawal 
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is  one  from  capital  and  therefore  exempt  from  taxation.”  Upon 
the  argument  before  us  this  situation  continued  to  exist. 

I am  unable  to  understand  how  the  appellant  can  argue  that 
the  annual  withdrawal  is  income  and  not  capital,  and  still  claim 
the  benefit  of  the  ruling  of  the  tax  officials. 

The  facts  of  the  case  and  the  conclusions  of  the  learned  trial  . 
judge  are  reported  as  above,  and  I am  fully  in  accord  with  the 
reasons  of  the  Honourable  Mr.  Justice  LeBel,  and  have  nothing 
to  add  to  them. 

I am  therefore  of  opinion  that  the  appeal  fails  and  must  be 
dismissed  with  costs. 

Hope  J.A.: — ^The  widow  of  the  testator  is  appealing  against 
the  judgment  of  the  Honourable  Mr.  Justice  LeBel  dated  the 
9th  October  1946,  following  an  application  to  the  Court  by  the 
trustees  of  the  estate  of  the  testator  for  the  opinion,  advice  and 
direction  of  the  Court  in  respect  of  certain  questions  arising 
in  the  course  of  the  administration  of  the  estate. 

The  pertinent  facts  are  set  out  adequately  in  the  judgment 
appealed  from.  Without  question  the  trustees  were  entitled 
both  by  statute  and  by  the  terms  of  the  will  to  prepay  such  suc- 
cession duties  as  are  payable  in  respect  of  interests  in  remainder. 

Despite  such  authority,  and  in  the  face  of  objection  to  such 
prepayment  made  not  only  by  the  appellant  herein,  the  widow, 
but  the  other  annuitants,  including  two  of  the  trustees,  who  are 
recipients  of  the  residue  of  the  income,  the  trustees  entered  into 
the  agreement  cited,  agreeing  to  contribute  from  capital  annu- 
ally the  approximate  sum  of  $14,000  to  the  income  account  for 
distribution  as  income.  This  sum  was  fixed  as  representing,  at  a 
rate  of  3%  per  cent,  interest,  the  income  which  would  be  lost 
to  the  estate  by  the  depletion  of  capital  caused  by  the  prepay- 
ment of  duty  on  the  interests  in  remainder. 

If  such  payment  of  duty  had  been  made  in  the  face  of  the 
annuitants’  objection  and  without  the  agreement,  there  could 
have  been  no  serious  objection. 

The  agreement,  however,  provides  that  the  annual  capital 
contribution  shall  be  added  to  the  net  income  of  the  estate  and 
shall  be  treated  “as  part  of  the  said  income  to  be  distributed  in 
accordance  with  the  terms  of  the  Will”.  The  order  of  the 
Honourable  Mr.  Justice  Greene  approving  of  the  agreement  re- 
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cites  the  agreement  as  providing  “for  distributing  such  sum  as 
part  of  the  income  of  the  said  estate”. 

The  distribution  of  the  income  in  accordance  with  the  terms 
of  the  will  clearly  includes  the  payment  of  the  sum  of  $10,000 
yearly  to  Mrs.  Kirkpatrick,  the  sum  of  $75,000  yearly  to  the 
widow,  and  the  residue  of  the  income  equally  to  John  and  George 
Ferrie,  two  of  the  trustees,  or  in  the  alternative  to  the  respective 
daughter  of  each  of  the  said  trustees.  The  agreement  conclu- 
sively contemplates  the  creation  of  a pooled  or  common  annual 
income  fund,  inclusive  of  the  sum  of  approximately  $14,000  so 
paid  from  capital. 

With  all  respect,  I am  unable  to  follow  my  brother  Hender- 
son when  in  his  reasons  he  says  that  the  appellant  argues  that 
the  annual  withdrawal  from  capital  is  income  and  not  capital. 

In  my  opinion,  that  is  scarcely  what  the  appellant  contends. 
The  position  taken  by  the  appellant  is  that  the  capital  contribu- 
tion is  not  income,  but  is  capital  which  is,  by  virtue  of  the  agree- 
ment, to  be  treated  as  part  of  the  income  to  be  distributed  in 
accordance  with  the  terms  of  the  will.  Once  having  become  a 
part  of  the  income  for  distribution,  I am  at  a loss  to  appreciate 
how  this  capital  contribution  can  be  segregated  from  the  general 
income  fund  and  be  allocated  for  distribution  purposes  to  the 
residue  of  income  passing  to  the  two  trustees  as  cestuis  que  trust. 
The  fact  that  the  ultimate  destination  of  the  capital,  as  capital, 
might  be  in  these  same  two  beneficiaries,  cannot  justify  a de- 
parture from  the  clear  and  unequivocal  terms  of  the  agreement. 
Being  so  treated  as  part  of  the  income,  the  appellant  maintains 
that  she  is  entitled  to  a pari  passu  distribution  of  the  pooled  in- 
come fund,  while  at  the  same  time  arguing  that,  as  capital, 
which  in  fact  it  is,  she  is  entitled  to  whatever  benefits  may  be 
conferred  on  her  by  the  1945  amendment  to  The  Income  War 
Tax  Act.  This  view  would  appear  to  be  supported  by  the  decision 
of  the  Exchequer  Court  of  Canada  in  Gilhooly  v.  The  Minister  of 
National  Revenue,  [1945]  Ex.  C.R.  141  at  156,  [1945]  4 D.L.R. 
235,  [1945]  C.T.C.  203,  where  it  is  stated:  “This  Appellant  has 
the  right  to  receive  from  the  trustees  her  proportion  of  the  • 
income  from  the  mining  shares  set  apart  to  produce  income  for 
her  and  the  other  life  tenants.” 

For  the  purpose  of  this  appeal,  this  Court  need  not  consider 
the  application  of  the  provision  of  The  Income  War  Tax  Act  in 
question.  Its  application  may  be  assumed.  But  the  Court  is 
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concerned  with  the  rights  of  the  appellant,  as  well  as  those  of 
the  other  beneficiaries  entitled  thereto  by  the  will,  to  share  in 
the  income  of  the  estate  or  any  part  of  the  income  fund  which 
by  reason  of  the  agreement  is  “to  be  treated  as  income”. 

It  is  well  established  law  that  a trustee  must  be  impartial  in 
the  execution  of  his  trust,  and  not  exercise  his  powers  so  as  to 
confer  an  advantage  on  one  beneficiary  at  the  expense  of  an- 
other. This  accepted  principle  of  conduct  on  the  part  of  a trus- 
tee would  be  violated,  in  my  opinion,  by  segregation  of  the 
$14,000  paid  out  of  capital  into  the  income  fund  annually  so  that 
it,  in  effect,  passed  only  to  the  residuary  beneficiaries.  In 
Halsbury’s  Laws  of  England,  2nd  ed.  vol.  33  (1939),  p.  225, 
para.  406,  it  is  stated : 

“Except  where  the  instrument  creating  the  trust  expressly 
gives  him  a discretion  as  to  adopting  a course  which  will  benefit 
one  beneficiary  at  the  expense  of  the  others,  it  is  the  duty  of  a 
trustee  to  hold  an  even  hand  between  the  parties  interested 
under  the  trust,  and  to  look  to  the  interests  of  all  and  not  to 
those  of  any  particular  beneficiary  or  class  of  beneficiaries.  He 
must  not  be  a partisan  of  one  of  several  cestuis  que  trust/’ 

The  appeal  should  be  allowed  and  the  answers  to  the  ques- 
tions propounded  should  be  as  follows:  question  1:  “yes”; 

question  2:  “no”,  and  no  answer  is  required  to  the  other  ques- 
tions. 

Costs  here  and  below  out  of  the  estate,  those  of  the  trustees 
as  between  solicitor  and  client. 

Aylesworth  J.A.  agrees  with  Hope  J.A. 

Appeal  allowed,  Henderson  J.A.  dissenting. 

Solicitors  for  the  trustees:  Strathy,  Cowan  & Setterington, 
Toronto. 

Solicitors  for  the  widow,  appellant:  Osier,  Hoskin  & Har- 
court,  Toronto. 

Solicitors  for  Gordon  Ferrie  and  John  Ferrie  personally,  re- 
spondents: Smith,  Rae,  Greer  d Cartwright,  Toronto. 

Solicitors  for  the  daughter:  Osier,  Hoskin  d Harcourt, 
Toronto. 
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[GALE  J.] 

McKenzie  v.  Cramer. 

Hickey  et  aL  v.  McKenzie. 

Britney  et  al.  v.  McKenzie. 

Actions — Consolidation — When  Actions  not  to  he  Consolidated — Differ- 
ent Parties — Other  Circumstances — The  Judicature  Act,  R.S.O. 

1937,  c.  100,  s.  15ih). 

Actions  between  different  parties  should  not  be  consolidated,  even 
when  they  all  arise  out  of  the  same  circumstances.  Crawford  v. 
Macklaim  and  Homewood,  [1945]  O.W.N.  77,  disapproved;  Gold- 
berg et  al.  V.  Gardner  et  al.,  [1944]  O.W.N.  292;  Ottawa  Separate 
School  Trustees  v.  Quebec  Bank  (1917),  39  O.L.R.  118,  considered. 

A MOTION  by  the  plaintiff  in  the  first  action  by  v^ay  of  appeal 
from  an  order  of  the  Master,  consolidating  the  actions. 

4th  February  1947.  The  motion  was  heard  by  Gale  J.  in 
chambers  at  Toronto. 

J.  D.  Pickup,  for  McKenzie,  applicant. 

A.  M,  Ferriss,  for  all  other  parties,  respondents. 

27th  February  1947.  Gale  J.: — ^This  is  an  appeal  by  the 
plaintiff  in  the  first  action,  hereinafter  referred  to  as  “McKen- 
zie”, from  an  order  of  the  Master  consolidating  these  three 
actions. 

All  actions  arise  out  of  a collision  between  a car  owned  and 
driven  by  McKenzie  and  a car  owned  and  operated  by  Cramer 
in  which  the  Hickeys  and  the  Britneys,  the  plaintiffs  in  the 
other  two  actions,  were  passengers.  The  accident  occured  near 
Morrisburg,  Ontario,  on  the  14th  December  1945. 

McKenzie  issued  his  writ  in  action  no.  1 against  Cramer  on 
the  19th  July  1946,  and  in  the  action  he  claims  $10,000  damages. 
He  alleges  that  he  sustained  rather  severe  personal  injuries  and 
that  his  car  was  demolished.  Cramer  filed  a defence  and 
counterclaim  in  this  action,  claiming  $400  damages  to  his  car. 
The  pleadings  were  closed  on  or  about  the  14th  October  1946, 
and  it  would  appear  that  the  action  might  have  proceeded  to 
trial  at  the  recent  jury  sittings  at  Cornwall  had  it  not  been  for 
the  motion  before  the  Master. 

Actions  nos.  2 and  3 were  commenced  by  writs  issued  on 
19th  September  last.  In  each  action  the  plaintiffs  claim  dam- 
ages of  $10,000  for  personal  injuries.  While  McKenzie  appeared 
promptly  in  each  action,  the  statements  of  claim  were  not  de- 
livered until  16th  January  1947. 
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McKenzie  sues  and  defends  by  the  same  solicitors  and  Cramer 
and  the  Hickeys  and  Britneys  similarly  defend  and  sue  respec- 
tively through  the  same  solicitor.  In  each  action  a jury  notice 
has  been  served  and  Cornwall  is  proposed  as  the  place  of  trial. 

On  the  day  following  delivery  of  the  statements  of  claim  in 
actions  nos.  2 and  3,  McKenzie  applied  ‘‘to  consolidate  the  above 
actions  or  in  the  alternative  . . . that  the  actions  be  tried  to- 
gether, and  for  such  further  or  other  order  as  may  be  necessary 
under  the  circumstances”. 

The  learned  Master,  following  his  decision  in  Crawford  v, 
Macklaim  and  Homewood;  Macklaim  v,  Crawford^  [1945]  O.W.N. 
77,  consolidated  the  actions  by  staying  actions  nos.  1 and  3 and  by 
adding  Cramer  and  the  plaintiffs  in  action  no.  3 as  plaintiffs  in 
action  no.  2,  with  leave  to  McKenzie,  as  defendant  in  the  “consoli- 
dated” action,  to  counterclaim  against  Cramer  in  that  action. 

With  great  respect  to  the  Master,  I cannot  bring  myself  to 
the  conclusion  that  consolidation  is  appropriate  to  the  circum- 
stances outlined  above.  It  seems  to  me  that  an  order  should 
have  been  made  directing  merely  that  the  actions  be  tried  to- 
gether, and  accordingly  that  the  appeal  should  succeed,  unless 
the  solicitors  for  McKenzie  have  put  that  success  beyond  his 
reach  because  of  the  form  of  their  notice  of  motion  and  subse- 
quent notice  of  appeal.  That  aspect  of  the  matter  will  be  dealt 
with  later. 

As  stated  by  Kellock  J.A.  (as  he  then  was)  in  Goldberg  et 
ol.  V.  Gardner  et  ah;  Smuckler  et  al.  v.  Gardner  et  cd.,  [1944] 
O.W.N.  292,  [1944]  2 D.L.R.  733,  clause  (h)  of  s.  15  of  The  Judi- 
cature Act,  R.S.0. 1937,  c.  100,  “directs  that  in  the  exercise  of  the 
jurisdiction  vested  in  it  by  the  Act,  the  Court  shall  so  deal  with 
matters  brought  before  it  that,  as  far  as  possible,  all  matters  in 
controversy  between  the  parties  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concerning 
any  of  such  matters  avoided.”  That  is  certainly  the  funda- 
mental rule  governing  the  question  whether  proceedings  should 
be  consolidated,  and,  if  possible,  I am  desirous  of  giving  effect 
to  it.  But  it  is  to  be  noted  that  in  that  case  the  learned  justice, 
in  commenting  upon  the  judgment  in  Ottawa  Separate  School 
Trustees  v.  Quebec  Bank  (1917),  39  O.L.R.  118,  35  D.L.R.  134, 
followed  the  above  passage  by  observing  that  “this  does  not 
mean  that  there  may  be  an  indiscriminate  joinder  of  parties,  and 
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of  causes  of  action,  but  it  indicates  the  spirit  in  which  such  a 
matter  as  that  now  in  question  is  to  be  approached.” 

Applying  those  principles  it  will  be  seen  that  actions  nos.  2 
and  3 could  be  consolidated,  although  it  might  be  mentioned  that 
until  the  Goldberg  decision,  supra,  even  that  achievement  was 
doubtful.  It  is  also  quite  clear  that  in  cross-actions  between  the 
same  parties  arising  out  of  the  same  matter,  the  Court  may  stay 
one  action  and  direct  the  plaintiff  in  that  action  to  assert  his 
claim  by  way  of  defence,  counterclaim  or  set-off  in  the  other 
action.  What  I have  to  determine  is  whether  the  principle 
should  be  enlarged  so  as  to  permit  the  consolidation  of  cross- 
actions between  different  parties.  As  already  indicated,  I do 
not  think  that  there  should  be  any  such  extension.  It  seems 
quite  unnatural  and  unnecessary  that  actions  such  as  these 
should  be  taken  apart  and  reassembled  simply  because  they  arise 
out  of  the  same  set  of  circumstances,  and  I am  quite  convinced 
that  serious  mischief  and  harm  might  come  from  activity  of  that 
sort  on  the  part  of  the  Court.  It  could  well  be  said  that  the  order 
in  appeal  affords  an  illustration  of  how  unfair  the  result  can  be 
to  one  of  the  parties.  Here,  McKenzie,  who  pursued  his  rather 
substantial  claim  with  diligence  but  not  distasteful  haste,  sud- 
denly finds  himself  a defendant  in  an  action  in  which  five  per- 
sons are  plaintiffs,  one  of  whom,  Cramer,  has  only  a small  claim 
which  was  not  brought  forward  except  by  way  of  counterclaim, 
and  the  others  being  persons  who  did  not  seek  to  enforce  their 
claims  until  some  two  months  after  McKenzie  commenced  his 
action.  It  is  entirely  wrong  that  he  should  be  required  to  fore- 
go the  well-known  advantages  enjoyed  by  a plaintiff  in  actions 
of  this  kind,  and  yet  that  must  be  the  result,  since,  admittedly, 
McKenzie  cannot  assume  the  role  of  plaintiff  in  the  consolidated 
action  in  view  of  the  fact  that  he  has  no  claim  against  any  of  the 
plaintiffs  in  actions  nos.  2 and  3. 

I have  read  a number  of  cases,  and  have  found  no  instance 
where  the  Courts  have  sanctioned  consolidation  in  cross-actions 
between  different  parties  except  the  decision  in  Crawford  v. 
MacTdaim  and  Homewood,  supra,  on  which  the  Master  placed 
reliance  in  granting  the  order  under  appeal.  While  the  report 
of  that  case  does  not  demonstrate  the  fact  clearly,  I am  told  by 
counsel,  and  am  accepting  it  as  so,  that  there  consolidation  was 
granted  in  cross-actions  between  different  parties.  However, 
that  is  also  a decision  of  the  learned  Master  and  I can  only  sug- 
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gest  that  had  the  matter  come  before  me  on  that  occasion  I 
would  have  declined  to  consolidate.  In  J.  Hollinger  d Co,, 
Limited  v.  The  Toronto-Peterhorough  Transport  Company, 
Limited  et  al,;  The  Toronto-Peterborough  Transport  Company, 
Limited  v.  J,  Hollinger  d Co.,  Limited  et  al.,  [1945]  O.W.N.  289, 
the  learned  Master  would  have  ordered  consolidation  of  cross- 
actions between  different  parties  had  he  been  able  to  do  so  in 
such  manner  that  the  conduct  of  the  consolidated  action  could 
have  been  dealt  with  properly.  He  refused  the  order  in  that 
case  because  he  came  to  the  conclusion  that  it  would  be  unfair 
to  give  one  particular  party  conduct  of  the  consolidated  action. 
On  the  same  reasoning,  the  order  under  appeal  should  not  have 
been  made.  On  the  other  hand,  I do  not  wish  to  be  taken  as 
saying  that  actions  should  be  consolidated  whenever  the  conduct 
of  the  consolidated  actions  can  be  determined  with  ease. 

It  was  argued  that  to  deny  consolidation  in  these  cases  would 
be  to  offend  the  underlying  principle  contained  in  The  Judica- 
ture Act  and  explained  in  the  Ottawa  Separate  School  and 
Goldberg  cases,  supra,  but  I do  not  follow  that  contention.  An 
order  for  consolidation  here,  as  distinguished  from  an  order 
that  the  actions  be  tried  together,  would  appear  to  have  the 
effect  of  multiplying  the  interlocutory  steps  to  be  taken,  for  in- 
stead of  there  being  delivered  similar  statements  of  defence  and 
perhaps  replies  in  actions  nos.  2 and  3,  if  the  present  order  of 
the  Master  stands  there  will  have  to  be  a new  statement  of  claim 
in  the  consolidated  action,  followed  by  a statement  of  defence 
and  counterclaim,  a reply,  a defence  to  counterclaim,  and  per- 
haps a reply  to  defence  to  counterclaim.  The  Crawford  case, 
supra,  affords  another  example  of  how  an  order  of  consolidation 
in  the  circumstances  which  there  existed  might  have  the  un- 
desirable effect  of  increasing  proceedings,  for  in  dealing  with 
those  actions  the  learned  Master  suggested  that  there  would  be 
separate  issues  as  to  damages. 

I am  of  the  opinion,  therefore,  that  there  should  not  be  con- 
solidation of  these  three  actions  unless  the  wording  of  the  notice 
of  motion  and  notice  of  appeal  leaves  me  no  choice  but  to  dismiss 
the  appeal.  I have  given  that  phase  of  the  matter  careful  con- 
sideration and  have  come  to  the  conclusion  that  in  this  instance 
the  Court  should  exercise  its  inherent  power  as  expressed  in 
Rule  183,  to  escape,  if  possible,  the  consequences  of  unsatisfac- 
tory proceedings. 
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In  drafting  the  original  notice  of  motion  the  solicitors  for 
McKenzie  unwisely  and  improperly  asked  for  consolidation.  That 
strict  consolidation  was  not  being  sought  became  perfectly  evi- 
dent when  the  motion  was  argued  and  again  when  the  appeal 
from  the  Master’s  order  was  taken  by  the  same  solicitors.  And 
it  is  also  to  be  borne  in  mind  that  in  each  instance  they  asked 
alternatively  that  the  actions  be  tried  together.  I think  that 
the  alternative  order  should  have  been  granted,  but  that  the 
other  parties  should  have  been  protected  in  the  matter  of  costs. 
It  would  not  be  right  unduly  to  penalize  McKenzie,  who  was  the 
one  to  take  steps  to  prevent  a multiplicity  of  proceedings,  by 
refusing  him  the  relief  to  which  normally  he  would  be  entitled. 

The  appeal  will  therefore  be  allowed  and  the  order  of  the 
Master  varied  by  having  it  provide  that  these  actions  are  to  be 
placed  on  the  list  for  trial  together  in  the  order  in  which  the 
writs  were  issued,  and  that  the  actions  be  tried  together,  subject 
always  to  the  discretion  of  the  learned  judge  presiding  at  the 
trial  or  trials.  In  view  of  the  circumstances,  the  parties  other 
than  McKenzie  are  entitled  to  the  costs  of  the  motion  before  the 
Master  in  any  event,  and  to  the  costs  of  this  appeal  in  the  cause. 

Order  accordingly. 

Solicitors  for  McKenzie,  appellant:  Dannis  & Fennell,  Corn- 
wall, 

Solicitor  for  the  other  parties,  respondents:  C,  J,  McDmgall, 
Cornwall, 
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[COURT  OF  APPEAL.] 

Rex  V*  Lunan* 

International  Law — Diplomatic  Immunity — Extent  and  Limits  of  Priv- 
ilege— How  Asserted — Documents  Taken  from  Embassy  and  Pro- 
duced by  Resident  of  Canada  on  Trial  of  Canadian  for  Offence 
against  Canadian  Criminal  Law 

On  the  trial  of  a resident  of  Canada  for  conspiracy  to  commit  an  in- 
dictable offence,  evidence  was  given  by  one  G,  also  a resident  of 
Canada,  and  a former  employee  of  a foreign  embassy.  G gave 
evidence  respecting  certain  documents  which  he  had  improperly 
taken  from  the  embassy  when  leaving,  and  identified  some  of  those 
documents.  It  was  objected,  on  behalf  of  the  accused,  that  the 
documents  were  the  property  of  the  embassy,  and  were  privileged 
from  production  under  the  doctrine  of  diplomatic  immunity.  No 
objection  was  made  by  or  on  behalf  of  the  ambassador  or  the  foreign 
government  concerned. 

Held,  the  documents  were  properly  admitted  in  evidence.  The  doctrine 
of  diplomatic  immunity  was  well  established  in  international  law, 
but  there  was  ample  authority  in  the  decided  cases  for  saying  that 
the  privilege  was  that  of  the  ambassador  himself.  Fisher  v.  Begrez 
(1833),  2 Cr.  & M.  240;  Rex  v.  A.B.,  [1941]  1 K.B.  .454,  referred  to. 
No  process  of  the  Court  had  been  required  against  the  ambassador 
or  anyone  to  whom  the  immunity  might  be  extended,  and  the  pro- 
ceeding in  no  way  affected  his  person  or  property,  or  that  of  anyone 
on  his  staff.  The  accused  had  no  status  to  raise  the  objection.  Haile 
Selassie  v.  Cable  and  Wireless  Limited,  [1938]  Ch.  839;  In  re  Rus- 
sian Bank  for  Foreign  Trade,  [1933]  Ch.  745  at  749,  referred  to. 
Quaere,  whether,  even  if  the  accused  had  been  found  to  have  the 
necessary  status,  the  privilege  would  have  applied,  or  the  ambassa- 
dor himself  would  have  been  entitled  to  immunity,  where  the  acts 
with  which  the  prosecution  was  concerned  were  contrary  to  the 
safety  and  welfare  of  Canada.  Hall’s  International  Law,  8th  ed. 
1924,  pp.  223-4,  referred  to. 

Evidence — Admissibility  of  Evidence  Given  on  Oath  in  Former  Pro- 
ceedings — Incriminating  Answers  — Royal  Commission  — The 
Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  ss.  2,  5— The  Inquiries  Act, 
R.S,C.  1927,  c.  99. 

There  is  nothing  in  s.  2 of  The  Canada  Evidence  Act  to  restrict  the 
application  of  the  Act  to  judicial  proceedings  in  the  strict  sense, 
and  the  Act  applies  to  a Royal  Commission  appointed  under  The 
Inquiries  Act  to  investigate  the  communication  of  information  to 
the  agents  of  a foreign  power  by  public  officials  and  other  persons 
in  positions  of  trust.  Evidence  given  before  such  a Commission  is 
therefore  subject  to  s.  5 of  the  Act,  and  is  admissible  in  evidence  in 
subsequent  proceedings  against  the  person  giving  it,  if  he  has  not 
objected  to  answer,  subject  to  the  rules  laid  down  in  Rex  v.  Mazerall, 
[1946]  O.R.  762. 

An  appeal  by  an  accused  from  his  conviction  for  conspiracy 
to  commit  a breach  of  s.  3(1)  (c)  of  The  Official  Secrets  Act, 
1939  (Dorn.),  c.  49. 

6th  February  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

G.  A,  Martin^  K.C,,  for  the  accused,  appellant:  1.  There  was 
no  jurisdiction  in  the  trial  judge  for  want  of  proof  of  any  proper 
election.  The  accused  was  committed  for  trial,  and  an  indict- 
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merit  was  found  against  him  by  the  grand  jury  in  the  Supreme 
Court.  After  this,  he  is  alleged  to  have  appeared  and  elected  for  a 
speedy  trial,  but  there  is  no  formal  record  of  such  election. 
Counsel,  on  the  accused's  arraignment,  took  formal  objection  to 
the  jurisdiction,  and  no  new  election  was  then  taken.  The  Court 
is  one  of  limited  jurisdiction,  and  the  record  must  contain  every- 
thing necessary  to  show  jurisdiction.  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  s.  833,  and  Form  61,  contemplate  a formal 
record  showing  the  fact  of  election.  [Laidlaw  J.A.:  If  the 

accused  did  in  fact  elect  before  the  County  Court  Judge,  do  you 
say  that  there  was  no  jurisdiction  because  there  is  no  record  of 
such  election?]  Yes,  and  we  submit  further  that  the  affidavit 
submitted  by  the  respondent  (even  if  it  is  received  by  this  Court) 
does  not  establish  a valid  election,  because  it  does  not  show 
compliance  with  ss.  825(2)  and  827:  Rex  v.  Yong  Jong,  50 
B.C.R.  433,  66  C.C.C.  62,  [1936]  2 W.W.R.  147,  [1936]  3 
D.L.R.  60. 

2.  Gouzenko’s  evidence,  and  the  documents  which  he  identi- 
fied, were  inadmissible  because  of  the  recognized  principle  of 
diplomatic  immunity.  They  were  taken  by  Gouzenko  from  the 
embassy,  and  were  the  property  of  the  Russian  Government. 
Gouzenko,  as  a member  of  the  embassy  staff,  was  privileged 
against  giving  evidence  in  a Canadian  court,  and  that  privilege 
could  be  waived  only  by  his  sovereign  or  by  the  ambassador,  not 
by  Gouzenko  himself.  Similarly,  the  documents  were  protected, 
and  could  not  be  produced  without  the  express  consent  of  the 
sovereign  or  ambassador. 

Diplomatic  immunity  extends  not  only  to  the  person,  but 
also  to  the  papers,  of  the  ambassador  and  his  staff:  Moore, 

International  Law  Digest,  1906,  vol.  4,  pp.  642,  646,  648;  Oppen- 
heim.  International  Law,  4th  ed,  1928,  vol.  1,  p.  626;  Taylor, 
International  Public  Law,  1901,  p.  338.  [Robertson  C.J.O.: 
The  question  that  naturally  arises  is  whether  this  appellant  is 
entitled  to  any  advantage  from  this  immunity.]  If  my  argu- 
ment is  correct,  the  evidence  should  never  have  been  admitted 
at  all,  and  we  are  surely  entitled  to  avail  ourselves  of  that. 
[Laidlaw  J.A.:  If  a person  has  lost  his  diplomatic  charac- 

ter, is  he  not  entitled  to  give  evidence  as  to  something  affecting 
a citizen  of  this  country?]  Not  where  his  knowledge,  and  the 
documents  which  he  produces,  came  into  his  possession  while 
the  privilege  existed.  [Robertson  C.J.O.:  Is  not  the  privilege 
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one  which  must  be  asserted?]  No,  it  exists  unless  there  is  an 
express  waiver:  In  re  Republic  of  Bolivia  Exploration  Syndicate, 
Limited,  [1914]  1 Ch.  139;  Rex  v,  A.B.,  [1941]  1 K.B.  454. 

[Robertson  C.J.O.:  Do  you  argue  that  international  law 

overrides  the  ordinary  law  of  the  land?]  No,  but  there  is  a 
presumption  that  the  common  law  is  not  in  conflict  with  inter- 
national law. 

Other  authorities  are:  The  Amazone,  [1940]  P.  40;  In  re 

Suarez;  Suarez  v.  Suarez,  [1918]  1 Ch.  176.  The  judgment  of 
the  Quebec  Court  of  King’s  Bench,  Appeal  Side,  in  Rex  v.  Rose 
(not  yet  reported)  is  not  binding  on  this  Court,  and  should  not 
be  followed,  because  it  is  wrongly  decided.  Engelke  v,  Musmann, 
[1928]  A.C.  433,  does  not  support  the  reasoning  which  is  there 
based  upon  it.  The  status  of  the  documents  here  is  determined 
by  the  facts  that  Zabotin  was  a duly  accredited  representative 
of  a foreign  State,  and  that  they  came  from  his  safe  in  the 
embassy.  The  legal  results  of  that  status  are  for  the  Court  to 
determine. 

[Roach  J.A.:  One  would  have  thought  that  an  immunity 

granted  by  the  Crown  to  a foreign  State  could  not  be  invoked  by 
a subject  of  the  Crown  to  the  prejudice  of  the  Crown.]  It  is  a 
matter  of  public  policy  that  such  evidence  should  not  be 
admitted  in  the  courts. 

The  general  principle  that  illegality  in  obtaining  evidence 
does  not  affect  its  admissibility  does  not  make  these  documents 
admissible  if  they  are  protected  by  diplomatic  immunity. 

3.  The  trial  judge  refused  to  hold  a voir  dire  as  to  the  ad- 
missibility of  the  evidence  given  by  the  accused  before  the  Royal 
Commission,  considering  himself  bound  by  Rex  v,  Mazerall,  [1946] 
O.R.  762,  86  C.C.C.  321,  2 C.R.  261,  [1946]  4 D.L.R.  791.  The 
Mazerall  case  did  not  decide  that  question,  and  nothing  in  that 
decision  precludes  the  accused  from  giving  evidence  on  the  issue 
of  admissibility,  and  as  to  whether  or  not  the  conditions  of  ad- 
missibility were  present.  [Robertson  C.J.O.:  There  is  noth- 

ing to  prevent  his  objecting,  without  a voir  dire,  and  giving 
evidence  he  wishes  on  the  issue.]  But  the  evidence  on  that 
point  should  be  given  before  the  depositions  are  admitted  in 
evidence.  [Robertson  C.J.O.  : But  as  Lord  Sumner  pointed 

out  in  Ibrahim  v.  The  King,  [1914]  A.C.  599,  the  rule  requiring  a 
voir  dire  in  the  case  of  a confession  is  an  exceptional  one,  devised 
for  particular  circumstances.] 


204 


Ontario  Reports. 


[1947] 


The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  does  not  apply 
to  the  evidence  and  proceedings  before  the  Royal  Commission, 
because  s.  2 of  that  Act  presupposes  a tribunal  which  is  apply- 
ing the  ordinary  rules  of  evidence,  which  these  Commissioners 
clearly  were  not  doing.  That  being  so,  the  accused  was  not  a 
“witness”  within  the  meaning  of  s.  5,  and  could  not  have  pro- 
tection under  that  section. 

J.  R,  Cartwright,  K.C.  (Lee  A,  Kelley,  K.C.,  with  him),  for 
the  Crown,  respondent:  1.  The  indictment  was  the  first  time  a 
charge  of  conspiracy  was  laid  against  the  accused,  the  commit- 
tal for  trial  having  been  made  on  charges  of  substantive  offences 
under  The  Official  Secrets  Act.  It  was  on  the  indictment  so 
found  that  the  accused  was  taken  before  the  County  Court 
Judge,  and  elected  a speedy  trial.  The  previous  finding  of  the 
indictment  clearly  did  not  deprive  him  of  his  right  to  elect:  Re 
Rex  V,  Doly  et  al,  55  O.L.R.  156,  41  C.C.C.  354,  [1924]  1 D.L.R. 
819;  Giroux  v.  The  King  (1917),  56  S.C.R.  63,  29  C.C.C.  258, 
39  D.L.R.  190;  Rex  v.  Bryden  (1921),  54  N.S.R.  411,  24  C.C.C. 
198,  61  D.L.R.  477. 

As  to  what  took  place,  we  ask  leave  to  file  an  affidavit  setting 
out  the  proceedings  before  the  County  Court  Judge  which  are 
not  embodied  in  the  record.  If  authority  is  needed  for  the  re- 
ception of  this  affidavit  in  the  exercise  of  the  Court’s  powers 
under  s.  1021,  we  refer  to  Rex  v.  Duff,  23  Sask.  L.R.  151,  50 
C.C.C.  246,  [1928]  3 W.W.R.  550,  [1929]  1 D.L.R.  152.  The 
affidavit  need  not  set  out  the  exact  words  used  by  the  judge: 
Rex  V.  Tresegne  (1928),  58  O.L.R.  634,  45  C.C.C.  270.  This 
affidavit  clearly  shows  that  an  election  was  in  fact  made  on  13th 
May,  and  that  the  appellant  did  not  wish  to  be  tried  by  a jury. 
Following  the  election,  there  were  several  adjournments,  and 
a date  was  finally  fixed  to  suit  the  convenience  of  defence  coun- 
sel, and  it  was  not  until  after  an  application  for  an  adjournment 
had  been  refused  that  any  objection  to  jurisdiction  on  this 
ground  was  made. 

It  is  the  fact,  not  the  record,  of  election,  which  is  decisive: 
Rex  V.  Duff,  supra,  at  p.  248  (C.C.C.)  Given  consent  in  fact, 
the  formal  record  is  at  most  a procedural  matter,  which  does  not 
go  to  jurisdiction.  There  is  no  case  that  says  that  the  failure  to 
make  a record  at  the  time  deprives  the  judge  of  jurisdiction. 
Rex  V.  Yong  Jong,  supra,  was  a proceeding  by  way  of  habeas 
corpus,  where  only  the  formal  record  could  be  looked  at. 
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Even  if  this  objection  is  well  taken,  the  appeal  should  be  dis* 
missed  under  s.  1014(2)  of  the  Code,  since  there  has  obviously 
been  no  miscarriage  of  justice  in  this  respect. 

2.  Neither  this  appellant  nor  his  counsel  has  any  status  to 
raise  the  question  of  diplomatic  immunity.  The  appellant  was 
charged  with  a grave  crime  against  the  State,  and  counsel  for 
the  Attorneys  General  of  both  Canada  and  Ontario  called  this 
witness  and  produced  the  documents.  The  only  persons  who 
might  have  been  entitled  to  take  this  point  were  either  some 
person  instructed  by  the  ambassador,  or,  conceivably,  Gouzenko 
himself.  We  rely  in  the  EngeTke  case,  supra,  and  on  the  reasons 
of*  Barclay  J.  in  Rex  v.  Rose,  supra;  also  on  the  rule  that  the 
admissibility  of  evidence  is  not  affected  by  illegality  in  obtain- 
ing it:  Wigmore  on  Evidence,  3rd  ed.  1940,  vol.  8,  p.  5,  s.  2183. 

3.  This  Court  expressly  said  in  Rex  v,  Mazerall,  supra,  that 
no  voir  dire  was  necessary  before  the  admission  of  evidence  of 
this  type.  Trials  cannot  be  constantly  interrupted  to  take 
evidence  on  subsidiary  points.  All  the  facts  which  the  accused 
might  have  established  on  a voir  dire  would  have  gone  to  weight 
rather  than  admissibility. 

The  Canada  Evidence  Act  obviously  applies  to  this  inquiry: 
s.  2 of  the  Act;  Rex  v.  Mazerall,  supra.  Even  if  s.  5 were  not 
applicable,  the  common  law  rule  would  have  made  the  evidence 
admissible,  because  of  the  appellant’s  failure  to  object  to  answer 
the  questions. 

G.  A.  Martin,  K.C.,  in  reply:  Compliance  with  s.  827  goes  to 
jurisdiction,  regardless  of  the  wishes  of  the  accused. 

Cur.  adv.  vult. 

28th  February  1947.  The  judgment  of  the  Court  was  de- 
livered by 

Robertson  C.J.O. : — ^This  is  an  appeal  from  the  conviction 
of  the  appellant  on  his  trial  before  Judge  McDougall,  sitting  in 
the  County  Court  Judges’  Criminal  Court  of  the  County  of 
Carleton,  on  the  18th  November  1946.  The  charge  upon  which 
the  appellant  was  tried  and  convicted  was  that  “he,  the  said 
David  Gordon  Lunan,  during  the  year  1945  at  the  City  of  Ottawa 
in  the  County  of  Carleton,  and  elsewhere  in  the  Province  of 
Ontario  and  in  the  Province  of  Quebec  did  unlawfully  conspire 
together  and  with  Colonel  Nicolai  Zabotin,  Lieutenant  Colonel 
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Vasili  M.  Rogov,  Israel  Halperin,  Edward  Wilfrid  Mazerall,  and 
Philip  Dumford  Pemberton  Smith,  one  with  another  or  others  of 
them,  and  with  other  persons  unknown,  to  commit  an  indictable 
offence,  to  wit,  a breach  of  section  3,  subsection  1 (c)  of  the  Official 
Secrets  Act,  being  chapter  49  of  the  Statutes  of  Canada,  1939, 
3 George  VI,  that  is  to  say,  for  purposes  prejudicial  to  the  safety 
or  interests  of  the  State  to  obtain,  collect,  record,  publish  or 
communicate  to  another  person  or  persons  documents  or  in- 
formation which  were  calculated  to  be  or  might  be  or  were 
intended  to  be  directly  or  indirectly  useful  to  a foreign  power, 
to  wit,  the  Union  of  Soviet  Socialist  Republics,  contrary  to  sec- 
tion 573  of  The  Criminal  Code,  in  such  case  made  and  provided”. 

Counsel  for  the  appellant  contended  that  there  had  been  no 
proper  election  by  the  appellant  to  be  tried  before  a judge  under 
Part  XVIII  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  and  that, 
therefore,  he  was  not  properly  tried  in  the  County  Court  Judges’ 
Criminal  Court.  In  connection  with  this  objection  we  permitted 
counsel  for  the  Crown  to  file  an  affidavit  of  Mr.  Howard,  one  of 
the  counsel  retained  for  the  prosecution  of  this  case  in  its  earlier 
stages.  The  filing  of  this  affidavit  was  not  objected  to  by  coun- 
sel for  the  appellant.  In  his  affidavit  Mr.  Howard  sets  forth  in 
detail  the  proceedings  in  relation  to  the  preferring  of  an  indict- 
ment before  the  grand  jury  for  the  charge  upon  which  the 
- appellant  was  later  tried  in  the  County  Court  Judges’  Criminal 
Court,  and  the  later  proceedings  when  the  appellant  requested 
that  he  be  taken  before  the  County  Court  Judge  for  the  purpose 
of  electing  a trial  under  Part  XVIII  of  The  Criminal  Code.  The 
appellant  was  accordingly  taken  before  the  County  Court  Judge, 
as  he  had  requested,  and  thereupon  he  elected  trial  by  him.  The 
appellant  himself  confirmed  this  election  on  a later  occasion 
when  it  became  necessary  to  fix  a later  date  for  his  trial.  Such 
cases  as  Giroux  v.  The  King  (1917) , 56  S.C.R.  63,  29  C.C.C.  258, 
39  D.L.R.  190,  and  Re  Rex  v.  Daly  et  at.,  55  O.L.R.  156,  41  C.C.C. 
354,  [1924]  1 D.L.R.  819,  are  relevant. 

It  was  said  by  counsel  for  the  appellant  that  no  entry  was 
made  of  the  consent  of  the  appellant  to  be  so  tried  at  the  time 
the  consent  was  given,  as  provided  in  s.  825(2)  of  The  Criminal 
Code.  We  have  no  means  of  knowing  whether  or  not  such  an 
entry  was  made.  The  statute  does  not  say  whose  duty  it  is  to 
make  the  entry,  but,  in  any  event,  I cannot  conceive  that  the 
failure  of  some  officer  to  make  such  an  entry  at  the  proper  time 
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can  have  the  effect  of  either  depriving  the  accused  of  the  right 
to  be  tried  in  the  manner  he  elects,  or  making  a trial  in  that 
manner  a futile  proceeding,  whether  there  is  a conviction  or 
an  acquittal. 

It  was  further  objected  that  the  evidence  of  the  witness  Gou- 
zenko was  inadmissible  on  the  ground  that  he  was  not  competent 
to  produce  or  to  give  evidence  in  respect  of  certain  documents 
which  he  had  removed  from  the  Russian  Embassy,  and,  further, 
that  his  evidence  was  irrelevant.  Gouzenko  is  a native  of  Russia. 
He  came  to  Canada  in  June  1943  as  an  employee  of  the  Russian 
Embassy  at  Ottawa.  He  left  the  Embassy  in  September  1945, 
taking  with  him  a number  of  documents  from  the  files  there, 
and  it  may  be  said  that  he  took  them  without  authority.  Before 
appellant  was  put  on  trial,  Gouzenko  had  been  called  as  a 
witness  for  the  prosecution  on  the  trials  of  other  persons  charged 
with  offences  similar  to  that  upon  which  the  appellant  was  tried, 
and  he  had  given  evidence  and  had  produced,  or  identified  cer- 
tain documents  taken  by  him  from  the  Embassy  upon  which  the 
Crown  relied  in  proving  the  existence  of  a conspiracy  such  as 
the  appellant  was  charged  with.  These  documents  had  been  filed 
as  exhibits  on  the  earlier  trials,  and  had  thereby  gone  out  of  the 
possession  of  Gouzenko  and  come  into  the  custody  of  the  Courts 
in  which  the  trials  were  held.  Objection  was  taken  on  behalf  of 
the  appellant  to  the  admission  of  these  documents  in  evidence  on 
his  trial,  and  to  Gouzenko  giving  evidence  in  relation  thereto,  on 
the  ground  that  the  documents  were  the  property  of  the  Em- 
bassy and  were  improperly  removed  from  the  Embassy  by  Gou- 
zenko, and  were  privileged.  The  appellant  sought  to  have  this 
class  of  evidence  excluded  on  the  ground  that  under  the  rules 
of  international  law  in  relation  to  diplomatic  immunity  a privi- 
lege arose  that  prevented  their  production  or  use  in  evidence. 
No  objection  to  their  production  and  use  in  evidence  at  this  trial 
was  taken  on  behalf  of  the  Russian  Ambassador,  or  by  or  on 
behalf  of  anyone  else  other  than  the  appellant. 

The  principles  of  international  law  in  relation  to  diplomatic 
immunity  are  stated  and  discussed  in  numerous  reported  cases, 
and  in  many  well-known  text-books  of  recognized  authority.  For 
convenience  I quote  from  the  second  edition  of  Halsbury’s  Laws 
of  England,  vol.  6 (1932) , p.  506,  as  follows: 
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*‘The  immunities  accorded  to  public  ministers  by  the  usages 
of  nations,  which  have  come  to  be  known  as  international  law, 
are  expressly  recognized  in  the  law  of  England. 

“In  accordance  with  the  principle  Omnis  coactio  abesse  a 
legato  debet,  a public  minister  does  not  owe  even  a temporary 
allegiance  to  the  Sovereign  to  whom  he  is  accredited,  and  has  at 
least  as  great  an  immunity  from  suits  as  the  Sovereign  whom  he 
represents.  He  is  not  supposed  even  to  live  within  the  territory 
of  the  State  in  which  he  exercises  his  functions,  and  is  for  all 
juridical  purposes  supposed  to  be  still  in  his  own  country.  He 
is  exempt  from  the  criminal  jurisdiction  of  the  State  in  which 
he  resides,  and  is  not  subject  to  interference  or  arrest  except, 
possibly,  in  the  one  instance  of  his  engaging  in  acts  contrary  to 
its  safety  and  welfare.  In  such  case  it  seems  that  he  may  be 
arrested  and  detained  until  he  can  be  conveyed  out  of  the 
country,  and  his  house  may  be  searched  and  his  papers  seized. 

“But  diplomatic  privilege  does  not  impart  immunity  from 
legal  liability,  but  only  exemption  from  local  jurisdiction. 

“All  writs  and  processes  whereby  the  person  of  a public 
minister,  authorised  and  received  as  such,  may  be  arrested  or 
imprisoned,  or  his  goods  distrained,  seized,  or  attached,  are  null 
and  void.” 

And  at  p.  510:  “The  immunities  of  a diplomatic  agent  are 

extended  to  his  family  living  with  him,  because  of  their  relation- 
ship to  him;  to  secretaries  and  attaches,  whether  civil  or  mili- 
tary, forming  part  of  the  mission,  but  not  personally  accredited, 
because  of  their  necessity  to  him  in  his  official  relations;  and  to 
domestics  and  other  persons  in  his  service  not  possessing  a diplo- 
matic character,  because  of  their  necessity  to  his  dignity  or 
comfort.  The  privilege  is  that  of  the  minister  himself,  and  only 
attaches  to  them  so  far  as  it  is  necessary  for  his  convenience.” 

There  is  ample  authority  to  be  found  in  the  reported  cases 
for  the  statement  that  the  privilege  is  that  of  the  Minister  him- 
self. An  early  case  is  that  of  Fisher  v.  Begrez  (1833) , 2 Cr.  & 
M.  240,  149  E.R.  750.  A recent  case  is  Rex  v,  A.B.,  [1941]  1 
K.B.  454.  No  case  was  cited  to  us,  nor  have  I been  able  to  find 
any,  as  authority  for  allowing  one  in  the  position  of  the  appel- 
lant here  to  set  up  a claim  of  diplomatic  immunity  as  a ground 
for  the  exclusion  of  evidence  upon  his  trial  on  a criminal  charge. 
The  privilege  is  not  his,  nor  is  there  any  authority  for  extending 
the  diplomatic  immunity  to  him.  For  all  that  appears,  the 
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Russian  Ambassador,  or  his  Government,  may  have  no  concern 
with  the  prosecution  of  the  appellant  and  the  evidence  by  which 
it  is  sought  to  establish  his  guilt.  This  proceeding  is  not  one 
that  affects  either  the  person  or  the  property  of  the  Ambassa- 
dor, or  anyone  to  whom,  by  the  established  principles  of  inter- 
national law,  the  diplomatic  privilege  may  be  extended.  No 
process  of  the  Court  was  required  to  be  issued  against  the 
Ambassador,  or  against  anyone  in  his  service  or  in  any  way 
attached  to  the  Embassy.  This  proceeding  is  simply  the  trial 
of  a resident  of  Canada  for  a criminal  offence  alleged  to  have 
been  committed  within  Canada.  Reference  may  be  made  to 
Haile  Selassie  v.  Cable  and  Wireless , Limited,  [1938]  Ch.  839, 
where  it  was  held  that  as  the  rights  of  the  plaintiff  (the  de  jure 
sovereign  of  a foreign  country)  could  be  adjudicated  upon  with- 
out directly  or  indirectly  impleading  the  de  facto  sovereign  of 
that  country,  the  Court  had  jurisdiction  to  hear  and  determine 
the  action  notwithstanding  that  the  Ambassador  of  the  de  facto 
sovereign  of  that  country  had  given  notice  to  the  company  that 
his  Government  claimed  to  be  entitled  to  the  sum  of  money 
claimed  by  the  plaintiff.  See  also  In  re  Russian  Bank  for  Foreign 
Trade,  [1933]  Ch.  745  at  769. 

In  my  opinion  the  appellant  has  no  status  to  maintain  any 
objection  based  upon  the  rules  of  international  law  relating  to 
diplomatic  immunity.  If  another  opinion  as  to  the  appellant’s 
status  to  maintain  that  objection  could  be  entertained,  it  would 
be  necessary  to  consider  whether  even  a foreign  Ambassador 
is  entitled  to  the  privilege  of  diplomatic  immunity  in  circum- 
stances where  the  acts  with  which  the  prosecution  is  concerned 
are  contrary  to  the  safety  and  welfare  of  Canada:  see  Hall’s 
International  Law,  8th  ed.  1924,  pp.  223-4. 

This  same  question  of  diplomatic  immunity  has  been  recent- 
ly considered  by  the  Court  of  King’s  Bench  of  the  Province  of 
Quebec  on  the  appeal  of  one  Fred  Rose  against  his  conviction 
upon  a similar  charge.  I cannot  find  that  the  judgments  in  that 
case  have,  as  yet,  been  reported,  but  I have  had  the  privilege  of 
reading  a copy  of  the  reasons  for  judgment  of  some  of  the 
judges  of  the  Court  of  King’s  Bench.  In  my  opinion  we  should 
follow  the  opinion  of  that  Court. 

As  to  the  objection  that  Gouzenko’s  evidence  is  irrelevant, 
I am  of  the  opinion  that  it  also  fails,  if  the  evidence  of  the 
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appellant  given  before  a Royal  Commission,  which  I shall  next 
deal  with,  was  properly  admitted. 

Gouzenko  gave  evidence  of  a widely  extended  plan,  of  which 
certain  members  of  the  Russian  Embassy  had  the  general  direc- 
tion, whereby  information  and  documents  were  secretly  obtained 
by  them  through  members  of  the  Civil  Service  of  Canada.  I 
think  there  is  no  room  for  doubt,  upon  the  evidence,  that  the 
purposes  of  this  plan  and  the  character  of  the  information  and 
documents  obtained  under  it,  come  well  within  the  description 
contained  in  the  charge  of  conspiracy  upon  which  appellant  was 
tried.  The  appellant’s  own  statements  made  to  the  Royal  Com- 
mission clearly  show  that  he  was  a party  to  the  plan  and  actively 
engaged  with  others  in  carrying  it  out.  Once  it  had  been  estab- 
lished that  the  appellant  was  a party  to  this  plan  or  conspiracy, 
the  special  rules  of  evidence  applicable  where  a conspiracy  is 
charged,  are  wide  enough  to  admit  the  evidence  given  by  Gou- 
zenko as  evidence  relevant  to  the  charge  upon  which  the  appel- 
lant was  tried. 

I,  therefore,  deal  next  with  the  objection  taken  by  the  appel- 
lant that  his  statements  or  depositions  made  before  the  Royal 
Commission  were  improperly  admitted  in  evidence  against  him 
upon  this  trial. 

Counsel  submitted  that  s.  5 of  The  Canada  Evidence  Act, 
R.S.C.  1927,  c.  59,  does  not  apply  to  the  taking  of  evidence 
before  a Royal  Commission  appointed  by  Order  in  Council  under 
The  Inquiries  Act,  R.S.C.  1927,  c.  99,  with  authority  “to  inquire 
into  and  report  upon  which  public  officials  and  other  persons  in 
positions  of  trust  or  otherwise  have  communicated,  directly  or 
indirectly,  secret  and  confidential  information,  the  disclosure  of 
which  might  be  inimical  to  the  safety  and  interests  of  Canada, 
to  the  agents  of  a Foreign  Power  and  the  facts  relating  to  and 
circumstances  surrounding  such  communication”. 

Section  2 of  The  Canada  Evidence  Act  reads  as  follows: 

“This  Part  shall  apply  to  all  criminal  proceedings,  and  to  all 
civil  proceedings  and  other  matters  whatsoever  respecting  which 
the  Parliament  of  Canada  has  jurisdiction  in  this  behalf.” 

In  my  opinion  the  language  of  this  section  is  broad  enough 
to  include  an  inquiry  under  The  Inquiries  Act  as  a matter  re- 
specting which  the  Parliament  of  Canada  has  jurisdiction.  I see 
nothing  in  the  section  to  confine  the  application  of  the  Act 
strictly  to  judicial  proceedings,  and  s.  5 of  The  Canada  Evidence 
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Act  applies  to  the  evidence  given  by  the  appellant  before  the 
Royal  Commission. 

It  probably  makes  very  little  difference,  however,  for  the 
present  purpose,  whether  s.  5 of  The  Canada  Evidence  Act,  which 
relates  to  incriminating  answers,  is  applied,  or  the  rules  of  evi- 
dence prevailing  without  that  statute  are  applied.  If  the  statute 
applies  then,  although  appellant  as  a witness  before  the  Royal 
Commission,  might  have  objected  to  answer  upon  the  ground 
that  his  answer  would  tend  to  criminate  him,  or  tend  to  estab- 
lish his  liability  to  a civil  proceeding  at  the  instance  of  the  Crown 
or  of  any  person,  still  he  must  have  answered  the  question.  The 
only  protection  given  by  the  statute  is  that  if  such  an  objection 
is  taken,  although  the  witness  is  not  excused  from  answering, 
the  answer  is  not  to  be  used  or  receivable  in  evidence  against  him 
in  any  criminal  trial  or  other  criminal  proceeding  against  him 
thereafter  taking  place,  other  than  a prosecution  for  perjury  in 
the  giving  of  such  evidence.  If,  on  the  other  hand.  The  Canada 
Evidence  Act  does  not  apply,  then  appellant,  on  objecting  to 
answer  and  his  objection  being  maintained,  would  not  be  com- 
■pelled  to  answer.  But  in  both  cases  the  witness  must  make  his 
objection  to  answering:  Phipson  on  Evidence,  8th  ed.  1942,  p. 

198.  The  appellant  did  not  object  to  answer  any  question  put  to 
him  in  the  course  of  his  examination  before  the  Commission. 
Having  made  no  objection  to  answering,  he  can  have  no  pro- 
tection against  the  use  of  his  evidence  upon  this  trial,  whether 
the  statute  applies  or  does  not  apply. 

Further  objection  was  taken  that  the  learned  trial  judge 
improperly  refused  to  direct  an  issue  on  the  voir  dire  before  ad- 
mitting this  evidence  of  the  appellant.  I can  see  no  ground  in 
law  for  this  objection.  The  reason  for  directing  an  issue  of  that 
character,  where  there  is  a question  of  the  admissibility  of  evi- 
dence and  the  case  is  tried  with  a jury,  is  that  it  is  undesirable 
that  the  jury  should  learn  of  statements  attributed  to  the  ac- 
cused before  the  judge — whose  sole  duty  it  is — has  determined 
them  to  be  admissible  in  evidence.  Here  there  was  no  jury,  and 
there  was  very  little  evidence  to  be  heard  to  determine  the  ques- 
tion of  admissibility. 

In  the  judgment  of  this  Court  in  the  recent  case  of  Rex  v. 
Mazerall,  [1946]  O.R.  762,  86  C.C.C.  321,  2 C.R.  261,  [1946] 
4 D.L.R.  791,  we  pointed  out  that,  by  long-established  rules  of 
evidence  which  this  Court  is  not  at  liberty  to  disregard,  a clear 
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distinction  in  practice  is  made,  in  regard  to  their  admissibility, 
between  statements  of  an  accused  person  made  in  the  course  of 
his  examination  on  oath  before  one  duly  authorized  to  take  such 
examination,  and  statements  not  made  under  oath  in  the  nature 
of  confessions,  or  that  tend  to  incriminate,  made  by  an  accused 
person  after  a charge  has  been  laid  against  him  to  or  in  the  pres- 
ence of  a person  in  authority  in  whose  custody  he  is.  In  the 
case  of  the  latter  it  is  necessary  before  the  statement  can  be 
admitted  in  evidence,  if  its  admission  is  objected  to,  that  the 
prosecution  shall  first  establish  that  the  statement  was  volun- 
tary in  the  sense  that  it  was  not  induced  by  threat  or  fear  or  by 
any  promise  or  inducement.  There  is  no  such  preliminary  re- 
quirement in  the  case  of  a statement  made  on  oath,  first  above 
referred  to.  This  does  not  mean  that  the  accused  person  cannot 
adduce  in  evidence  anything  otherwise  properly  admissible  that 
may  show  facts  or  circumstances  that  might  tend  to  lessen  the 
weight  of  the  statement  made  by  him  on  oath,  or  to  explain  it, 
but  such  evidence  does  not  go  to  the  question  of  admissibility. 
No  evidence  of  that  kind  was  tendered  in  this  case  for  the 
appellant. 

There  existed,  therefore,  no  ground  upon  which  the  sworn 
statements  of  the  appellant  put  in  evidence  against  him  by  the 
Crown  could  have  been  refused  admission.  There  was  also 
nothing  in  evidence  that  in  any  way  lessened  the  weight  of  these 
admissions  against  the  appellant.  There  was,  on  the  whole  case, 
ample  evidence,  properly  admitted,  to  support  the  finding  of 
the  learned  County  Court  Judge  that  the  appellant  was  guilty  of 
the  offence  of  which  he  was  convicted. 

The  appeal  is,  for  these  reasons,  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  acciised,  appellant:  G.  A.  Martin,  Toronto. 
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[COURT  OF  APPEAL.] 

Miller  v*  Miller* 

Divorce  and  Matrimonial  Causes — Annulment  of  Marriage — Impotence 

— What  Constitutes  Consummation — Necessity  for  emissio  seminis 

— Sincerity  of  Plaintiff — Delay — Conflicting  Evidence. 

Inability  on  the  part  of  a husband  to  emit  semen  constitutes  impotence, 
even  if  he  is  capable  both  of  an  erection  and  of  penetration,  and,  if 
it  is  a permanent  condition,  affords  ground  for  annulling  the  mar- 
riage, since  attempted  sexual  intercourse  without  emissio  seminis  is 
not  consummation  of  the  marriage,  even  if  there  has  been  penetra- 
tion. D e V.  A g {falsely  calling  herself  D e)  (1845),  1 

Rob.  Eccl.  279  at  298;  Cowen  v.  Cowenj  [19461  P.  36,  applied;  H.  v.  H. 
(1927),  22  Alta.  L.R.  565,  considered. 

Mere  delay  in  the  institution  of  an  action  for  the  annulment  of  mar- 
riage is  not  an  answer  to  the  action,  and  a marriage  may  be  annulled 
notwithstanding  a protracted  delay,  if  the  explanation  given  there- 
for is  reasonable.  J.  v.  J.,  [19401  O.R.  284,  referred  to.  Delay  may 
be  a factor  in  determining  whether  or  not  the  plaintiff  in  such  an 
action  is  sincere,  but  the  requirement  that  the  plaintiff  shall  estab- 
lish sincerity  means  only  that  the  Court  must  be  satisfied  that  the 
impotence  of  the  other  spouse  is  the  real  reason  for  bringing  the 
action.  G.  v.  M.  (1885),  10  App.  Cas.  171,  applied. 

While  great  care  should  be  taken,  in  an  action  for  annulment,  to  see 
that  the  plaintiff’s  averments  are  supported  by  clear  and  convincing 
proof,  relief  need  not  be  refused  merely  because  the  evidence  is  con- 
flicting. C.  {otherwise  H.)  v.  C.,  [1921]  P.  399,  applied. 

A persistent  refusal  by  a spouse,  unable  to  consummate  the  marriage, 
to  submit  to  medical  examination  in  itself  raises  a strong  presump- 
tion of  impotence.  Neff  v.  Neff,  [19421  O.W.N.  264;  Bethell  v.  Bethell, 
[19321  O.R.  300;  Szrejher  v.  Ssrejlier^  [19361  O.R.  250,  applied. 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Urquhart 
J.,  dismissing  her  action  for  the  annulment  of  her  marriage  to 
the  defendant. 

5th  February  1947.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Aylesworth  JJ.A. 

W.  J.  Smithy  for  the  plaintiff,  appellant : The  evidence  clearly 
establishes  that  the  defendant  had  some  physical  defect  which 
prevented  him  from  emitting  semen,  i.e.,  from  completing  the  act 
of  sexual  intercourse.  This  fact  was  admitted  by  him  on  discov- 
ery, and  his  admission  was  read  as  part  of  the  plaintiff’s  case  at 
the  trial.  He  said  himself  that  he  had  consulted  three  doctors, 
and  that  they  had  told  him  that  nothing  could  be  done  to  remedy 
the  situation.  Dr.  Richardson’s  evidence  was  that  such  a con- 
dition was  well  known  to  medical  science,  and  was  incurable. 

The  trial  judge  erred  as  to  the  burden  of  proof  on  a plaintiff 
in  such  an  action  as  this.  He  followed  Lehoeuf  v.  Leboeuf,  23 
Alta.  L.R.  328,  [1928]  1 W.W.R.  423,  [1928]  2 D.L.R.  23,  where 
there  was  an  allegation  of  adultery,  and  a direct  conflict  of 
evidence  on  that  point.  In  the  present  action  the  ordinary  rule 
applies,  and  the  plaintiff  is  only  required  to  establish  her  case  by 
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a preponderance  of  evidence:  C.  {otherwise  H,)  v.  C.,  [1921] 

P.  399. 

H.  {Hale)  v,  H.  {Hale),  22  Alta.  L.R.  565,  [1927]  2 W.W.R. 
366,  [1927]  3 D.L.R.  481,  is  not  an  authority  for  the  proposition 
that  the  defendant’s  condition  does  not  amount  to  impotence. 
The  facts  in  that  case  were  wholly  different,  and  it  is  a decision 
on  those  particular  facts.  Even  if  it  were  an  authority  on  the 
question,  it  is  not  binding  on  this  Court,  and  should  not  be 
followed. 

The  marriage  here  was  not  consummated  within  the  meaning 

of  the  decisions  in  D e v.  A g {falsely  calling  herself 

D e)  (1845),  1 Rob.  Eccl.  279  at  298,  163  E.R.  1039;  Snow- 

man {otherwise  Bensinger)  v.  Snowman,  [1934]  P.  186.  In 
Cowen  V,  Cowen,  [1946]  P.  36,  [1945]  2 All  E.R.  197  at  199,  a 
hypothetical  example  is  given,  which  exactly  corresponds  with 
the  facts  of  this  case,  and  the  Court  of  Appeal  says  that  it  has 
no  doubt  that  in  such  a case  the  marriage  would  have  been 
annulled  by  the  ecclesiastical  courts;  see  also  Burton  v.  Burton, 
[1945]  3 W.W.R.  765,  [1946]  1 D.L.R.  315. 

The  trial  judge  was  wrong  in  finding  that  there  was  a lack 
of  sincerity  on  the  plaintiff’s  part.  It  is  true  that  there  had 
been  a delay  of  several  years  in  bringing  the  action,  but  during 
nearly  the  whole  of  that  time  the  plaintiff  had  been  urging  the 
defendant  to  see  a doctor  and  have  himself  ''fixed  up”.  Delay  in 

itself  is  not  sufficient  to  defeat  the  action:  B n v,  M e 

{falsely  calling  herself  B n)  (1852) , 2 Rob.  Eccl.  580, 163  E.R. 

1420;  J.  {Johnston)  v,  J,  {Johnston),  [1940]  O.R.  284,  [1940] 
3 D.L.R.  236,  affirmed  [1940]  4 D.L.R.  807;  L.  {otherwise  B)  v, 
B,,  [1895]  P.  274;  Sparrow  {falsely  called  Harrison)  v.  Harrison 
(1841),  3 Curt.  16,  163  E.R.  638.  The  evidence  in  this  case  does 
not  justify  a finding  of  absence  of  sincerity  on  the  plaintiff’s  part. 

Cur.  adv.  vult. 

3rd  March  1947.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — ^An  appeal  by  the  plaintiff  from  the  judg- 
ment of  Urquhart  J.,  pronounced  on  the  25th  November  1946, 
dismissing  plaintiff’s  action  for  the  annulment  of  her  marriage 
to  the  defendant,  her  husband,  on  the  ground  of  the  alleged  im- 
potence of  the  husband. 

The  action  was  undefended.  The  evidence  for  the  plaintiff 
comprised  her  own  testimony,  excerpts  from  the  examination  for 
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discovery  of  the  defendant,  and  the  evidence  of  a Dr.  Gilbert 
Richardson. 

The  parties  were  married  at  Toronto  on  the  16th  March  1927, 
at  which  time  plaintiff  was  nineteen  years  of  age  and  the  hus- 
band '‘of  the  full  age  of  twenty-one  years”.  Both  parties  at  the 
time  of  their  marriage,  and  at  all  relevant  times  subsequent  there- 
to, were  domiciled  in  Ontario.  They  lived  together  in  various  parts 
of  the  Province  until  the  month  of  May  1943,  at  which  time  the 
husband  allegedly  informed  the  plaintiff;  "I  am  renting  the 
house  and  I am  going  to  North  Bay  and  I am  putting  the  furni- 
ture in  storage  and  you  can  do  what  you  like.”  Just  where  in  the 
Province  the  parties  were  then  residing  is  not  clear — presum- 
ably either  in  Toronto  or  in  Bowmanville. 

The  plaintiff  says  no  home  was  provided  for  her  in  North  Bay 
by  her  husband,  although  at  his  invitation  she  followed  him  there 
with  the  intention  of  trying  to  live  with  him,  but  this  effort  failed 
by  reason  of  no  suitable  quarters  being  provided.  Since  May 
1943  the  husband  has  made  no  contribution  toward  plaintiff’s 
support,  and  they  have  not  lived  together.  Prior  thereto,  it  was 
necessary  frequently  for  the  plaintiff  to  earn  what  she  could,  as 
the  earnings  of  the  husband  were  insufficient  for  maintenance  of 
the  home.  The  plaintiff  says:  "Conditions  were  so  poor  it  just 

took  me  all  my  time  keeping  things  going.” 

The  following  is  a summary  of  the  plaintiff’s  evidence  as  to 
her  husband’s  alleged  impotence: 

From  the  inception  of  their  marriage  her  husband  evinced  no 
desire  for  or  interest  in  sexual  intercourse.  At  first  she  attrib- 
uted this  to  reticence  on  his  part,  and  she  says  she  encouraged 
him  as  best  she  could.  The  husband  was  capable  of  an  erection 
and  of  penetration  but,  owing  to  malformation  of  his  reproduc- 
tive organs,  was  not  capable  of  an  emission.  When  plaintiff  be- 
came aware  of  this,  she  repeatedly  requested  her  husband  to  go 
to  a doctor,  which  he  repeatedly  refused  to  do.  Attempts  at 
sexual  intercourse  became  of  less  frequency  and  became  as  in- 
frequent as  once  in  six  months.  These  attempts  were  always 
originated  by  plaintiff,  never  by  the  husband.  Some  four  years 
after  the  marriage  ceremony.  Dr.  Richardson  attended  the  plain- 
tiff for  tonsilitis  and  while  at  the  home,  and  as  a result  of  a con- 
versation with  her,  he  offered  to  examine  the  husband,  but  the 
husband  was  evasive  and  unwilling  to  be  examined.  In  January 
1946,  plaintiff  wrote  to  her  husband:  "If  you  have  any  real  love 
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left  for  me,  I would  plead  with  you  once  again  to  see  a doctor 
and  get* fixed  up.”  No  reply  was  received  to  this  letter,  although 
its  receipt  was  admitted  by  the  husband.  Plaintiff  also  says  she 
spoke  to  her  husband  concerning  this  action  and  he  said  “he 
didn’t  intend  to  do  anything  about  his  condition  and  it  would 
just  have  to  go  on”.  On  the  8th  April  1946,  after  institution  of  this 
action,  the  husband  wrote  to  the  plaintiff,  in  part:  “ . . . before 
I would  think  of  getting  'fixed  up’  I think  I have  a clear  right  to 
concrete  evidence,  namely,  a proof  ...  of  your  heart  being 
‘fixed  up’.” 

The  husband  was  examined  for  discovery,  and  those  of  the 
question  and  answers  on  the  examination  which  were  made  a 
part  of  plaintiff’s  case  are  of  sufficient  importance  to  be  quoted 
in  full: 

“14.  Q.  I am  showing  you  the  statement  of  claim  in  this 
action.  Have  you  read  over  that  statement  of  claim?  A.  Yes, 
I believe  I have,  that  is  right. 

“15.  Q.  Now,  do  the  facts  recited  therein  appear  to  be  cor- 
rect? A.  Yes. 

“16.  Q.  Paragraph  5 of  the  statement  of  claim  states  as 
follows,  ‘The  said  defendant  was  at  the  time  of  the  said  ceremony 
of  marriage  and  has  ever  since  been  incapable  of  consummating 
the  same.’  That  is  correct,  is  it?  A.  Yes. 

“17.  Q.  Now,  is  it  true  that  after  your  marriage  your  wife 
expressed  her  desire  to  have  children?  A.  Yes,  it  is. 

“18.  Q.  And  you  understand  what  it  means  to  be  incapable 
of  consummating  the  marriage?  A.  Yes,  that  is  in  part. 

“19.  Q.  I take  it  that . . .?  A.  I understand  the  meaning  of 
that  to  be  the  transmission  of  semen. 

“20.  Q.  You  were  incapable  of  emitting?  A.  Yes,  exactly. 

“21.  Q.  You  were  capable,  therefore,  of  an  erection  and 
carrying  on  part  of  the  act  of  intercourse?  A.  Yes. 

“22.  Q.  But  you  were  incapable  of  emitting?  A.  Yes,  that 
is  right. 

“23.  Q.  Did  your  wife  at  any  time  request  that  you  see  a 
doctor  concerning  your  condition?  A.  Yes. 

“24.  Q.  And  for  personal  reasons  what  was  your  reaction  to 
that?  A.  Well,  three  times  I was  examined  by  a doctor,  once  in 
St.  Catharines,  once  at  Toronto,  and  once  at  Lansing. 
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“25.  Q.  It  didn’t  cure  the  condition?  A.  No.  The  first  two 
doctors  said  as  far  as  they  could  see  they  could  do  nothing  about 
it. 

“26.  Q.  Who  were  these  doctors?  A.  I have  forgotten  the 
doctor’s  name  in  St.  Catharines,  it  was  Dr.  Richardson  in  East 
Toronto,  Kingston  Road  and  Victoria  Park  Avenue. 

“27.  Q.  He  said  he  could  do  nothing  about  it?  A.  Yes. 

“28.  Q.  Now,  were  there  many  attempts  to  complete  this 
act  of  sexual  intercourse?  A.  Oh,  yes. 

“29.  Q.  Never  successful?  A.  No.  I would  say  for  the 
first  three  years  of  our  life  we — as  a matter  of  fact  we  were  very 
careful  to  use  all  the  known  rules  to  avoid  having  a family,  then 
for  several  years,  perhaps  seven  or  eight  years,  we  endeavoured 
in  a half-hearted  way  and  later  we  were  anxious  to  have  children 
and,  of  course,  we  couldn’t. 

“30.  Q.  During  all  that  time  you  weren’t  able  to  complete  the 
act?  A.  Yes. 

“31.  Q.  During  the  whole  of  your  married  life?  A.  Yes. 

“32.  Q.  Now,  I show  you  what  purports  to  be  a letter 
directed  to  you.  Would  you  just  glance  over  it.  Did  you  receive 
the  original  of  that  letter?  A.  Yes. 

“33.  Q.  Did  you  make  any  answer  in  writing  to  the  letter? 
A.  No.” 

“Exhibit  4:  Letter  referred  to. 

“34.  Q.  I notice  in  this  letter  which  is  Exhibit  4 your  wife 
asks  you  to  see  a doctor  and  get  fixed  up.  Did  you  follow  her 
request?  A.  No. 

“35.  Q.  And  I take  it  then  your  condition  is  the  same  at  the 
present  time  as  it  always  has  been?  A.  Yes,  that  is  right. 

“36.  Q.  Has  there  been  any  collusion  or  agreement  for  you 
to  submit  in  this  way  to  an  action?  A.  No.” 

Dr.  Richardson  gave  evidence  purporting  to  show  that  the 
condition  of  the  husband  was  one  well  known  to  medical  science, 
that  the  condition  precluded  the  emission  of  semen  and  was  per- 
manent. ‘The  doctor,  however,  had  overheard  part  only  of  the 
plaintiff’s  own  evidence  in  the  witness-box,  and  had  only  this 
unsatisfactory  basis  upon  which  to  form  his  conclusions  as  to 
the  husband’s  condition,  as  he  had  no  record  or  recollection  of 
ever  examining  the  husband. 

In  effect,  plaintiff’s  explanation  for  her  delay  in  bringing  this 
action  was  her  ignorance  of  the  real  nature  of  her  husband’s 
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trouble,  the  poverty  of  the  parties  and  her  hope  that  when  times 
improved  the  husband  would  consent  to  see  a doctor  and  get 
“fixed  up”,  and  that  the  action  was  instituted  only  after  she  had 
finally  abandoned  all  hope  of  his  doing  so. 

The  learned  trial  judge  concluded  that  the  case  at  bar  was 
governed  by  the  case  of  H,  {Hale)  v,  H,  {Hale),  [1927]  2 W.W.R. 
12,  [1927]  2 D.L.R.  1137,  affirmed  by  the  Appellate  Division  of 
the  Supreme  Court  of  Alberta  in  22  Alta.  L.R.  565,  [1927]  2 
W.W.R.  366,  [1927]  3 D.L.R.  481.  He  was  further  of  the  view 
“that  as  in  actions  for  divorce,  in  nullity  actions  ‘owing  to  the 
nature  of  such  cases  and  the  consequences  usually  resulting’ 
the  rule  as  to  preponderance  of  evidence  in  civil  cases  should 
be  ‘stronger  and  more  preponderating’  ”,  and  finally,  the  learned 
trial  judge  states: 

“ ...  if  the  above  case  does  not  represent  correctly  the  law 
there  is  another  thing  that  militates  against  the  plaintiff,  viz., 
the  parties  have  lived  together  for  sixteen  years,  during  which 
the  plaintiff  enjoyed  the  name,  the  support,  except  in  periods 
of  depression  when  she  helped  out,  and  the  protection  of  the 
defendant,  and  the  action  was  brought  only  after  she  had  been 
deserted  by  the  defendant,  if,  in  fact,  she  was  deserted.  While 
numerous  cases  show  that  mere  delay  is  not  a ground  for  refus- 
ing an  action  for  nullity,  I am  not  impressed  by  the  sincerity  of 
the  plaintiff  in  this  matter.  There  is  not  only  the  delay  and  the 
acquiescence  for  a long  period  of  time,  but  also  there  is  the 
evidence  of  the  defendant  given  under  oath  on  his  examination 
for  discovery  (made  a part  of  the  plaintiff’s  case)  that  for  the 
first  three  years  of  their  married  life  the  parties  were  very 
careful  to  use  all  the  known  rules  to  avoid  having  a family,  and 
after  that  they  endeavoured  to  have  children,  but  without  suc- 
cess. 

“The  plaintiff  did  not  see  fit  to  deny  or  give  any  explanation 
of  the  above  evidence.” 

The  learned  trial  judge  accordingly  concluded  that  in  this  case 
a declaration  of  nullity  should  not  be  made. 

In  H.  {Hale)  v.  H.  {Hale),  supra,  Walsh  J.  dismissed  the 
plaintiff  wife’s  action  for  nullity  brought  on  the  ground  of  her 
husband’s  alleged  impotence.  The  Appellate  Division  of  the 
Supreme  Court  of  Alberta,  Beck  J.A.  dissenting,  dismissed  an 
appeal  from  Walsh  J.  In  order  properly  to  apply  the  judgment 
of  the  Appellate  Division  it  is  of  importance  to  examine  the 
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precise  language  employed  in  the  majority  judgment  of  the 
Court,  delivered  by  Harvey  C.J.A.  At  p.  567  (Alta.  L.R.),  he 
says: 

*‘A  doctor  was  called  for  the  defendant  who  stated  that  he 
had  made  a physical  examination  of  the  defendant  and  could 
find  no  ground  whatever  to  question  his  potency. 

“The  learned  trial  Judge  dismissed  the  action  on  two  grounds: 
first,  that  the  evidence  given  only  went  to  establish  sterility  and 
not  impotency,  the  former  alone  not  being  a ground  for  a decree 
of  nullity;  and  secondly,  that  the  plaintiff  had  married  the 
defendant  with  full  knowledge  of  his  limited  capacity  and  could 
not  now  be  allowed  to  complain. 

“This  second  ground  might  have  a bearing  in  another  aspect. 

“In  W.  V.  R.  (1876),  1 P.D.  405,  at  p.  408,  Lord  Phillimore 
said:  ‘The  law,  therefore,  has  always  required  sincerity  in  the 

complainer,  that  is,  a real  sense  of  the  grievance  complained  of 
unmixed  with  any  other  subsidiary  motive.’ 

“There  is  other  evidence  in  this  case  to  which  reference 
could  be  made,  which  seems  to  cast  some  doubt  upon  her  sworn 
statement  that  her  disappointment  consists  in  her  inability  to 
have  more  children.  However,  without  forming  a decided  opin- 
ion on  this  ground  in  either  aspect  or  on  the  first  ground  as  to 
whether  the  evidence  is  evidence  of  sterility  only  or  of  some- 
thing more,  I am  clearly  of  opinion  that  if  it  is  evidence  of  more 
it  is  not  sufficient  evidence  to  establish  proof  of  a permanent 
incapacity  which  would  amount  to  impotence  and  I would, 
therefore,  dismiss  the  appeal.” 

From  the  foregoing  it  seems  abundantly  clear  to  me  that 
what  was  decided  in  the  Hale  case  was  nothing  more  than  that, 
on  the  facts  peculiar  to  that  case,  the  failure  of  the  husband  to 
have  an  emissio  seminis  was  not  sufficient  evidence  to  establish 
proof  of  a permanent  incapacity  amounting  to  impotence.  I see 
nothing  in  the  majority  judgment,  referred  to,  which  in  any  way 
supports  as  a general  proposition  that  impotentia  seminalis,  per- 
manent in  character,  is  not  in  law  impotency  affording  ground 
for  annulment  of  marriage. 

In  D e V.  A g (falsely  calling  herself  D e) , 1 Rob. 

Eccl.  279  at  298,  163  E.R.  1039,  Dr.  Lushington  lays  down  the 
principle  followed  since  his  time  in  the  ecclesiastical  courts: 
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“Sexual  intercourse,  in  the  proper  meaning  of  the  term,  is 
ordinary  and  complete  intercourse;  it  does  not  mean  partial  and 
imperfect  intercourse.” 

This  principle,  and  in  fact  Dr.  Lushington’s  precise  statement 
as  above  quoted,  has  been  referred  to  with  approval  in  the 
English  courts,  a recent  example  of  which  is  to  be  found  in 
Cowen  V,  Cowen,  [1946]  P.  36,  [1945]  2 All  E.R.  197.  In  that 
case  Du  Parcq  L.J.,  delivering  the  judgment  of  the  Court,  makes 
the  following  statement,  at  p.  39 : 

“The  Matrimonial  Causes  Act,  1937,  contains  no  definition 
of  the  word  ‘consummate’,  and  Parliament,  no  doubt,  intended 
it  to  be  understood  in  the  sense  in  which  it  had  hitherto  been 
employed  by  judges  dealing  with  matrimonial  causes  in  this 
country.  Before  the  passing  of  the  Act  of  1937  the  question 
whether  a marriage  had  been  consummated  usually  arose  in 
connection  with  the  particular  question  whether  one  of  the  par- 
ties was  lacking  in  capacity  to  consummate  the  marriage.  Thus, 
it  is  no  doubt  true  to  say  that  normally  the  question  was  whether 
penetration  by  the  male  organ  could  be,  and  had  been,  effected. 
Before  1937,  the  question  whether  the  emission  of  semen  into 
the  body  of  the  female  was  necessary  in  order  to  constitute  such 
complete  penetration  as  would  amount  to  a consummation  of  the 
marriage  could  only  arise  if,  through  some  malformation  of  the 
husband’s  organs  of  generation,  such  emission  was  rendered 
impossible.  In  such  a case  we  have  no  doubt  that  an  ecclesias- 
tical court  would  have  held  that  a husband  suffering  from  such 
malformation  was  impotent,  and  that  the  marriage  to  which  he 
was  a party  was  voidable  at  the  wife’s  instance.  This,  we  think, 
necessarily  foUows  from  the  generally  recognized  truth  that  one 
of  the  chief  ends  of  marriage  is  the  procreation  of  children. 
This  truth  is  insisted  upon  by  all  writers  of  authority  as  funda- 
mental to  the  rule  that  inability  to  consummate  a marriage 
renders  it  voidable:  See  Oughton’s  Ordo  Judiciorum,  Title  193, 
s.  17;  Shelf ord’s  Treatise  of  the  Law  of  Marriage  and  Divorce, 
p.  201.  It  is  true  that  sterility  in  man  or  woman  has  never  been 
a ground  for  avoiding  a marriage.  Apart  from  the  fact  that  in 
many  cases  it  would  even  now  be  impossible  to  prove  that  a 
spouse  is  incurably  sterile  and  that  in  earlier  days  such  proof 
would  almost  always  have  been  impossible,  there  are  obvious  rea- 
sons of  a religious  and  social  character  why  sterility  should  not  of 
itself  be  a sufficient  reason  for  a decree  of  nullity.  But  in  order 
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that  intercourse  should  be  complete,  it  is  well  established  that 
there  must  be  what  Dr.  Lushington  referred  to  as  ‘vera  copula\ 
‘Sexual  intercourse’,  he  said,  ‘in  the  proper  meaning  of  the  term, 
is  ordinary  and  complete  intercourse;  it  does  not  mean  partial 
and  imperfect  intercourse’  [see  D e v,  A g,  supra]. 

On  the  question  of  the  sincerity  of  the  complainant  in  an 
action  for  annulment  of  marriage,  the  law  is  well  settled  that 
the  sincerity  to  be  shown  is  that  the  Court  must  be  satisfied 
that  impotency  is  the  real  reason  for  bringing  the  action: 

G,  V,  M,  (1885),  10  App.  Cas.  171.  In  the  case  at  bar  no  col- 
lateral motive  is  apparent.  The  condition  of  the  husband  is  the 
real,  indeed  the  only,  motive  upon  which,  according  to  the 
evidence,  the  action  was  contemplated. 

As  the  learned  trial  judge  points  out,  it  is  also  well-settled 
law  that  mere  delay  in  the  institution  of  an  action  for  annulment 
of  marriage  is  no  answer  to  the  action,  and  the  Courts  in  many 
instances  of  protracted  delay  have  granted  the  decree.  A con- 
venient collection  of  the  authorities  upon  this  point  is  to  be 
found  in  J,  (Johnston)  v,  J.  (Johnston),  [1940]  O.R.  284,  [1940] 
3 D.L.R.  236  affirmed  [1940]  4 D.L.R.  807.  Here  the  delay  is 
adequately  explained  by  the  plaintiff,  and  while  delay  may  be 
looked  at  as  one  of  the  elements  in  testing  the  sincerity  of  a 
complainant,  it  affords  no  ground,  in  the  circumstances  of  this 
case,  for  attributing  insincerity  to  this  plaintiff. 

While  great  care  should  be  taken  to  see  that  the  averment, 
upon  which  is  founded  an  action  for  annulment,  is  supported  by 
clear  and  convincing  proof,  yet  each  case  must  fall  to  be  decided 
upon  its  own  merits  and  the  decree  need  not  be  refused  even 
where  there  is  conflicting  evidence.  In  the  case  of  C.  (otherwise 

H, )  V.  C.,  [1921]  P.  399,  Lord  Birkenhead  L.C.  granted  a decree 
for  nullity  of  marriage  on  the  ground  of  the  impotency  of  the 
husband  where  the  evidence  of  the  parties  to  the  suit  was  con- 
flicting, and  his  quotation  from  the  judgment  in  U,  (falsely  called 
J.)  V,  J.  (1867),  L.R.  1 P.  & D.  460,  and  his  comments  upon  that 
quotation  may,  I think,  be  aptly  applied.  At  pp.  402-3,  he  says: 

“I  have  considered  the  judgment  in  that  case,  but  do  not 
think  it  supports  the  proposition  that  where  the  medical  evi- 
dence is  consistent  with  either  story,  the  Court  will  not  act  upon 
the  testimony  of  the  petitioner  if  it  be  contradicted  by  the  re- 
spondent. It  is  obvious  when  that  case  is  examined  that  the 
Judge  Ordinary  did  not  accept  the  petitioner’s  evidence,  and  that 
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if  he  had  accepted  it  he  would  have  granted  relief.  He  said 
(L.R.  1 P.  & D.  461) : ‘To  pronounce  a marriage  invalid  on 

the  unsupported  oath  of  the  party  who  seeks  to  be  relieved  from 
its  obligations  is  a serious  matter  . . . only  to  be  done  when  the 
last  trace  of  reasonable  doubt  as  to  the  truth  and  bona  fides  of 
the  case  has  been  removed.  If  there  be  a direct  conflict  of 
testimony  between  the  two  parties  who  alone  know  the  truth 
. . . the  difficulties  are  much  increased.’  That  is  good  law  and 
good  sense,  but  the  fact  that  the  difficulties  are  increased  does 
not  make  them  insuperable  in  such  a case,  nor  is  the  Court  re- 
lieved from  the  duty  of  weighing  the  evidence  merely  because 
the  parties,  who  alone  know  the  truth,  tell  different  stories,  one 
of  which  at  least  cannot  be  true.” 

In  the  case  at  bar,  the  evidence  of  both  parties  leads  me  to 
the  irresistible  conclusion  that  the  husband  at  the  inception  of 
the  marriage,  and  since  then,  was  and  has  been  in  a condition 
of  impotentia  seminalis,  and  that  his  disability  is  permanent. 
His  statement  in  his  examination  for  discovery,  referred  to  by 
the  learned  trial  judge,  was  in  my  opinion  mere  subterfuge,  and 
is  shown  to  be  such  not  only  in  the  light  of  his  other  answers, 
already  quoted,  but  as  well  by  the  plaintiff’s  evidence  and  the 
letters  passing  between  the  plaintiff  and  the  defendant.  The 
evidence  of  both  parties  is  whoUy  consistent  with  impotency  on 
the  part  of  the  husband,  and,  in  my  view,  is  inconsistent  with 
any  other  finding.  Persistent  refusal  on  the  part  of  the  husband 
to  submit  to  medical  examination  would  in  itself  raise  a strong 
presumption  of  impotency:  Neff  v.  Neff,  [1942]  O.W.N.  264; 

BetheUv.  Bethell,  [1932]  O.R.  300,  [1932]  2 D.L.R.  663;  Szrejher 
V.  Szrejher,  [1936]  O.R.  250,  [1936]  2 D.L.R.  416.  The  evidence 
in  the  case  at  bar,  however,  raises  far  more  than  a presumption; 
it  is  conclusive  against  the  husband. 

With  great  respect,  I find  myself  unable  to  accede  to  the 
view  of  this  case  taken  by  the  learned  trial  judge.  I think  upon 
the  authorities,  and  upon  the  evidence,  the  plaintiff  is  entitled  to 
the  relief  prayed  for.  I would,  therefore,  allow  the  appeal  with 
costs  here  and  below,  would  set  aside  the  judgment  and  direct 
that  in  place  thereof  judgment  nisi  be  entered  for  the  annulment 
of  the  marriage  between  the  plaintiff  and  the  defendant. 

Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  plaintiff,  appellant:  Caudwell,  Symmes 

and  Smith,  Toronto. 
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[COURT  OF  APPEAL.] 

Shapiro  v*  Handelman, 

Landlord  and  Tenant — Right  of  Tenant  to  Sublet — Effect  of  Surrender 

by  Mesne  Landlordr—The  Landlord  and  Tenant  Act,  R.S.O.  1937, 

c.  219,  s.  16. 

A subtenant  is  not  affected  by  the  surrender  of  the  mesne  lease,  even 
if  his  rights  are  unknown  to  the  head  lessor  at  the  time  of  the  sur- 
render, and  even  if  the  granting  of  the  sublease  was  an  act  which 
rendered  the  mesne  lease  liable  to  forfeiture.  The  surrender,  in  such 
circumstances,  operates  as  an  assignment  of  the  reversion  expect- 
ant on  the  sublease,  and  the  subtenant  is  entitled  to  remain  in  pos- 
session until  such  time  as  the  mesne  lessor’s  lease  would  have  expired 
if  it  had  not  been  surrendered.  Mellor  v.  Watkins  (1874),  L.R.  9 Q.B. 
400;  Walter  v.  Yalden,  [1902]  2 K.B.  304;  Doe  d.  Beadon  v.  Pyke 
(1846),  5 M.  & S.  146,  applied;  Kowalski  and  Shoota  v.  Gale,  [1946] 
O.W.N.  893,  referred  to. 

Since  a right  to  sublet  is  an  incident  to  a lessee’s  estate,  the  Court  will 
not  assume,  in  the  absence  of  admissible  evidence  to  that  effect,  that 
a lease  contains  a covenant  by  the  lessee  not  to  assign  or  sublet  with- 
out leave.  Church  v.  Brown  (1808),  15  Ves.  258;  Russell  et  al.  v. 
Beecham  et  al.,  [1924]  1 K.B.  525,  applied. 

An  appeal  by  a tenant  from  an  order  of  McDonagh  Co.  Ct. 
J.,  of  the  County  Court  of  the  County  of  York,  directing  the 
issue  of  a writ  of  possession. 

11th  February  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Fisher  and  Hogg  JJ.A. 

S.  N,  Goldhar,  for  the  tenant,  appellant:  When  Sharpe  sur- 
rendered his  lease  to  the  Good  Rich  company,  it  acquired  only 
his  interest,  which  was  subject  to  our  lease,  and  it  could  give  no 
more  than  that  to  the  respondent:  Koimlski  and  Shoota  v.  Gale, 
[1946]  O.W.N.  893,  [1947]  1 D.L.R.  354. 

The  very  fact  that  these  proceedings  were  taken  under  The 
Landlord  and  Tenant  Act,  R.S.O.  1937,  c.  219,  is  an  acknowl- 
edgment of  the  appellant's  tenancy.  If,  as  the  respondent  now 
alleges,  she  is  a mere  trespasser,  the  whole  proceeding  is  mis- 
conceived. If  there  is  a tenancy,  the  procedure  set  out  in  The 
Landlord  and  Tenant  Act  must  be  followed,  and  that  has  not 
been  done. 

I refer  also  to  Mellor  v,  Watkins  (1874) , L.R.  9 Q.B.  400,  and 
Walter  v.  Yalden,  [1902]  2 K.B.  304,  cited  in  the  Kowalski  case 
supra. 

J.  P.  Pratt,  K.C.,  for  the  landlord,  respondent:  The  premises 
here  in  question  are  ‘‘commercial  accommodation"  within  the 
meaning  of  s.  1 (b)  (iv)  of  Order  No.  315  of  the  Wartime  Prices 
and  Trade  Board  ([1943]  4 C.W.O.R.  818),  and  s.  19(2)  of  that 
Order,  as  added  by  Order  No.  470  ([1945]  1 C.W.O.R.  43),  ex- 
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pressly  provides  that  where  a tenant’s  lease  for  such  accommo- 
dation is  lawfully  terminated  no  subtenant  may  remain  in  occu- 
pation after  the  termination.  This  case  comes  squarely  within 
s.  19(2).  The  respondent  swears  that  his  object  in  attempting 
to  evict  the  appellant  was  that  he  might  occupy  the  premises 
himself:  Bell  Refining  Company  v.  McFadyen,  [1946]  2 W.W.R. 
153,  [1946]  3 D.L.R.  46. 

[Robertson  C.J.O.:  Is  there  anything  in  Order  No.  315 

that  says  that  a lessee,  having  sublet  part  of  the  premises,  can 
surrender  his  lease  without  the  concurrence  of  his  sublessee,  and 
that  such  a surrender  constitutes  a lawful  termination  within  the 
meaning  of  s.  19(2)?]  That  follows  from  the  wording  of  s. 
19(2)  itself. 

N.  GoldhaVy  in  reply:  Kowalski  and  Shoota  v.  Gale,  supra, 
is  a complete  answer  as  to  s.  19(2)  of  Order  No.  315. 

Cur,  adv,  vult. 

5th  March  1947.  The  judgment  of  the  Court  was  delivered  by 

Hogg  J.A.: — ^This  is  an  appeal  against  an  order  of  His  Honour 
Judge  McDonagh,  one  of  the  judges  of  the  County  Court  of  the 
County  of  York,  pronounced  on  the  6th  November,  1946,  and 
made  under  Part  III  of  The  Landlord  and  Tenant  Act,  R.S.O. 
1937,  c.  219.  The  order  provides  that  the  respondent  is  en- 
titled to  possession  of  the  upper  floor  of  the  premises  known  as 
2188  Danforth  Avenue  in  the  city  of  Toronto  and  further  that  a 
writ  of  possession  issue  to  place  the  respondent  in  possession  of 
the  said  premises.  The  facts  are  somewhat  complicated. 

Good  Rich  Refining  Company  Limited  is  a tenant  of  the 
premises  2188  Danforth  Avenue,  under  a lease  from  year  to 
year,  from  one  Margaret  Welland.  On  the  8th  September  1945 
the  Good  Rich  company  executed  a sublease  of  the  property,  on 
which  is  erected  a gasoline  filling  station,  to  one  C.  J.  Ruse  and 
the  appellant.  About  two  months  later,  by  an  agreement  in 
writing  dated  the  15th  November  1945,  Ruse  and  the  appellant 
surrendered  all  their  right,  title  and  interest  in  the  said  premises 
to  the  Good  Rich  company.  There  is  evidence  that  the  Good 
Rich  company  subsequently  gave  a sublease  to  one  Joseph 
Sharpe  which  terminated  on  or  about  the  19th  August  1946,  and 
that  before  the  termination  of  his  lease  Sharpe  sublet  an  up- 
stairs apartment,  comprising  part  of  the  said  premises,  to  the 
appellant. 


C.A. 


Shapiro  v*  Handelman* 


Hogg  J.A.  225 


According  to  the  testimony  given  by  the  respondent,  he  pur- 
chased the  goodwill  of  the  business  carried  on  in  the  store  upon 
the  premises  in  question  from  Sharpe,  apparently  after  Sharpe 
had  vacated  the  property,  and  at  or  about  the  same  time,  he  was 
negotiating  for  a lease  from  the  Good  Rich  company.  The  re- 
spondent states  that  he  knew  at  that  time  that  the  appellant  occu- 
pied the  upstairs  apartment,  and  Sharpe  told  him  that  the  appel- 
lant was  his  subtenant  and  was  paying  rent  to  him  for  this  apart- 
ment. The  respondent  further  says  that  it  was  his  intention, 
upon  obtaining  possession  of  the  premises,  to  give  the  appellant 
notice  to  vacate,  as  he  wanted  to  live  in  the  apartment  she  oc- 
cupied and  he  did  not  consider  the  appellant  to  be  his  subtenant. 
,He  said  she  had  sent  him,  on  at  least  one  occasion,  the  rent  for 
the  apartment,  and  that  he  had  refused  to  accept  it. 

Mr.  Stanley  Spall,  the  credit  manager  of  Good  Rich  Refining 
Company  Limited,  gave  evidence  to  the  effect  that  his  company 
had  a lease  of  the  premises  in  question,  that  his  company  had 
rented  the  premises  to  Sharpe  after  Ruse  and  the  appellant  had 
surrendered  their  lease,  and  that  Sharpe  then  surrendered  his 
lease  to  the  company,  the  premises  being  subsequently  leased 
to  the  respondent.  At  no  time  did  the  Good  Rich  company  ac- 
cept any  rent  from  the  appellant.  According  to  Mr.  Spall’s 
testimony  Ben  Handelman,  the  husband  of  the  appellant,  had 
been  a tenant  of  the  premises  for  a number  of  years,  and  the 
appellant  occupied  the  upstairs  apartment  during  that  period  as 
well  as  at  the  time  the  lease  was  given  to  Ruse  and  herself. 

Spall  states  that  his  company  did  not  give  permission  to 
Sharpe  to  sublet  the  apartment  to  the  appellant,  although 
when  a lease  was  given  by  the  company  to  Sharpe,  Spall  knew 
that  the  appellant  occupied  the  apartment,  but  he  says  that  she 
had  agreed  to  move  out.  The  appellant’s  evidence  is  to  the  effect 
that  Sharpe  had  agreed  with  her  that  she  should  continue  to 
live  in  the  apartment.  Counsel  for  the  appellant  contended  that 
Sharpe  could  only  surrender  his  lease  subject  to  any  right  his 
subtenant,  the  appellant,  had  in  the  premises,  and  cited  as  au- 
thority Mellor  V,  Watkins  (1874),  L.R.  9 Q.B.  400,  and  Walter 
V.  Ycdden,  [1902]  2 K.B.  304.  In  the  latter  case  Channell  J.  said, 
at  p.  310: 

“If  the  lessee  has  created  underleases,  the  underleases  remain 
notwithstanding  his  surrender;  the  lessee  cannot  assign  his  term 
to  any  one  else  so  as  to  put  an  end  to  those  underleases.” 
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In  Wilkes  v.  Spooner  et  cd.,  [1911]  2 K.B.  473,  Scrutton  J., 
at  p.  479,  quotes  Lord  Ellenborough  in  Doe  d,  Beadon  v.  Pyke 
(1816),  5 M.  & S.  146  at  154,  105  E.R.  1005,  as  follows: 

“We  consider  it  as  clear  law,  that  though  a surrender  oper- 
ates between  the  parties  as  an  extinguishment  of  the  interest 
which  is  surrendered,  it  does  not  so  operate  as  to  third  persons, 
who  at  the  time  of  the  surrender  had  rights,  which  such  extin- 
guishment would  destroy,  and  that  as  to  them,  the  surrender 
operates  only  as  a grant,  subject  to  their  right,  and  the  interest 
surrendered  still  has,  for  the  preservation  of  their  right,  con- 
tinuance.” 

The  same  principle  is  set  out  in  Kowalski  and  Shoota  v.  Gale, 
[1946]  O.W.N.  893,  [1947]  1 D.L.R.  354. 

In  the  present  case  there  is  no  evidence  that  the  appellant 
assented  to  the  surrender  by  Sharpe  of  his  sublease  to  the  Good 
Rich  company. 

It  is  argued  by  counsel  for  the  respondent  that  the  sublease 
to  Sharpe  from  the  Good  Rich  company  was  subject  to  the  term 
that  he  could  not  sublet  without  his  mesne  landlord's  permis- 
sion, and,  Sharpe  not  having  asked  for  or  received  such  per- 
mission, the  appellant  was  in  the  position  of  a trespasser  on  the 
premises  in  so  far  as  the  Good  Rich  company  was  concerned. 

The  occupation  by  the  appellant  of  the  upstairs  apartment 
had  been  known  to  the  Gpod  Rich  company  at  least  since  she 
and  Ruse  became  the  company’s  tenants  in  1945,  and  the  com- 
pany knew  she  occupied  the  premises  when  Sharpe  was  the 
tenant.  I think  it  is  reasonable  to  conclude  from  the  evidence 
of  Mr.  Spall  that,  although  his  company  was  not  requested  to 
give,  and  did  not  give,  its  consent  to  Sharpe  to  sublet  the  up- 
stairs apartment  to  the  appellant,  it  nevertheless  knew  she  was 
in  occupation  of  this  apartment  and  assented  to  such  occupation 
after  the  premises  had  been  leased  to  Sharpe. 

However,  there  is  another  aspect  of  the  case  which  I think 
governs  its  decision.  The  lease  from  the  Good  Rich  company  to 
Sharpe  is  not  in  evidence,  nor  is  there  evidence  as  to  what  cove- 
nants it  contained.  No  evidence  was  given  that  Sharpe’s  lease  is 
not  in  existence  and  could  not  have  been  produced.  The  re- 
spondent said  that  he  had  seen  this  lease,  that  he  could  not  recall 
all  of  its  terms,  but  that  it  was  similar  to  his  own  lease  from  the 
Good  Rich  company  and  was  a monthly  lease.  This  testimony 
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would  not  be  admissible  to  prove  the  contents  of  Sharpe’s  lease, 
and  if  Sharpe’s  lease  was  similar  in  its  terms  to  that  given  to  the 
respondent  by  the  Good  Rich  company,  there  is  no  doubt  that 
the  respondent  would  not  recall  all  of  its  terms,  but  I think  it 
may  be  taken  to  be  so  that  he  did  notice  it  was  a monthly  lease. 

The  right  of  a tenant  to  assign  his  term,  or  sublet  for  a 
period  less  than  the  term,  is  an  incident  to  his  estate. 

In  Church  v.  Brown  (1808),  15  Ves.  258  at  264,  33  E.R.  752, 
Lord  Eldon  said: 

“ . . . the  incidents  of  the  estate,  belonging  to  the  lessee;  one 
of  which  is  the  right  to  have  the  estate,  without  restraint,  be- 
yond what  is  imposed  upon  it  by  operation  of  Law;  unless  there 
is  an  express  contract  for  more.” 

In  Russell  et  al,  v,  Beecham  et  al,,  [1924]  1 K.B.  525,  a cov- 
enant in  a lease  against  assigning  without  consent  of  the  land- 
lord was  under  discussion.  Scrutton  L.J.,  referring  to  the 
judgment  of  Lord  Eldon  in  Church  v.  Brown,  said,  at  p.  536 : 

“ . . . these  covenants  having  been  always  construed  by 
Courts  of  law  with  the  utmost  jealousy  to  prevent  the  restraint 
from  going  beyond  the  express  stipulation.” 

In  view  of  the  fact  that  there  is  no  evidence  of  the  cove- 
nants contained  in  the  sublease  between  the  Good  Rich  company 
and  Sharpe,  a covenant  on  the  part  of  the  lessee  that  he  will  not 
assign  or  sublet  cannot  be  implied. 

Upon  the  surrender  of  Sharpe’s  sublease,  the  Good  Rich 
company  was  in  a position  to  rent  the  premises  to  Shapiro,  but, 
because  she  was  a subtenant  of  Sharpe,  the  appellant  would 
be  entitled  to  occupy  the  apartment  until  the  lease  to  Sharpe 
would  have  terminated  in  pursuance  of  its  provisions,  if  he  had 
not  executed  the  surrender.  Furthermore,  a subtenant  will  not 
be  affected  even  though  his  rights  are  unknown  to  the  lessor 
at  the  time  of  the  surrender  and  the  granting  of  the  sublease 
was  an  act  which  rendered  the  superior  lease  liable  to  forfeiture : 
Woodfall’s  Law  of  Landlord  and  Tenant,  24th  ed.  1939,  p.  905. 

If  the  testimony  pf  the  respondent,  to  the  effect  that  he 
learned  from  Sharpe’s  lease  that  Sharpe  was  a monthly  tenant 
of  the  Good  Rich  company,  is  not  admitted,  there  is  no  evidence 
as  to  when  that  lease  would  have  terminated  if  Sharpe  had  not 
executed  the  surrender,  and  it  would  therefore  be  impossible  to 
determine  when  the  appellant’s  sublease  would  come  to  an  end 
and  the  appellant  be  required  to  vacate  the  apartment.  There 
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is  no  evidence  that  the  Good  Rich  company  accepted  her  as  their 
subtenant  after  Sharpe’s  departure. 

I think,  however,  that  because  the  lease  from  the  Good  Rich 
company  to  the  respondent,  and  the  lease  from  that  company  to 
Ruse  and  the  appellant,  appear  to  be  similar  with  respect  to  the 
covenants  contained  therein,  and  are  both  to  the  lessees  as 
monthly  tenants,  even  if  the  respondent’s  testimony  on  this 
point  is  not  admitted,  it  may  be  inferred  that  Sharpe  was  a 
monthly  tenant  of  the  premises. 

Section  16  of  The  Landlord  and  Tenant  Act  is  the  same  in 
effect  as  s.  139  of  The.Law  of  Property  Act,  1925  (Imp.),  c.  20, 
which  replaced  s.  9 of  The  Real  Property  Act,  1845.  As  is  said 
in  Woodfall,  op.  cit.,  p.  906,  the  effect  of  this  statute  is  that  the 
surrenderee  of  the  lease  becomes  assignee  of  the  reversion  ex- 
pectant on  the  sublease,  that  is  to  say,  in  the  present  case  upon 
the  surrender  of  Sharpe  the  Good  Rich  company  became  the 
owner  of  the  reversion  of  the  sublease  to  the  appellant.  In 
Mellor  V.  Watkins,  supra,  it  was  held  that  when  a person  volun- 
tarily surrenders  his  lease  he  cannot,  by  so  doing,  put  an  end  to 
an  under-tenancy  created  by  himself,  nor  dispense  with  the 
necessity  of  giving  a notice  to  quit  to  this  under-tenant. 

I have  concluded  that  the  appellant  is  entitled  to  whatever 
rights  she  may  have  under  her  sublease  from  Sharpe  until  such 
lease  is  put  an  end  to  by  the  manner  prescribed  by  law  with 
respect  to  a monthly  lease. 

The  appeal  is  allowed  and  the  order  of  the  6th  November 
1946  set  aside,  with  costs  of  the  appeal  and  of  the  proceedings 
before  His  Honour  Judge  McDonagh. 

Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  landlord,  respondent:  Arnoldi,  Parry  and 

Campbell,  Toronto. 

Solicitor  for  the  tenant,  appellant:  S.  N.  Goldhar,  Toronto. 
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[COURT  OF  APPEAL.] 

Re  Flavelle  Estate;  National  Trust  Company  Limited  et  aL 
V.  The  Treasurer  of  Ontario. 

Judgments  and  Orders — Effect  where  No  Appeal  Taken — Res  Judicata— 
Motion  by  Executors  for  Advice  of  Court  as  to  Succession  Duties. 

Succession  Duties — ^‘Property  passing  on  death'' — Duty  Payable  out  of 
General  Estate— Whether  Amount  of  Such  Duty  Dutiable  as  Part  of 
Residue — The  Succession  Duty  Act,  1939,  2nd  sess.  iOnt.),  c.  1,  ss.  5, 
9,  16,  19(1). 

A testator,  by  clause  IV(g)  of  his  will,  directed  his  executors  to  pay,  out 
of  his  general  estate,  all  succession  duties  payable  in  respect  of  gifts 
made  or  trusts  created  either  in  his  lifetime  or  by  the  will.  On  a 
motion  by  the  executors  for  the  advice  of  the  Court,  a question  was 
propounded  asking  whether  the  duty  payable  under  clause  IV (g)  was 
itself  a dutiable  gift  or  legacy.  By  an  order  of  Rose  C.J.H.C.  {Re 
Flavelle  Estate,  [1943]  O.R.  167)  this  question  was  answered  in  the 
negative.  No  appeal  was  taken  from  this  order.  The  Treasurer  of 
Ontario  thereafter  prepared  a statement  of  succession  duty  claimed 
on  the  estate,  adding  the  amount  of  duty  paid  under  clause  IV (g) 
to  the  residue  of  the  estate,  and  charging  duty  on  it  as  part  of  the 
residue.  The  persons  beneficially  entitled  to  the  residue  appealed 
against  this  assessment. 

Held,  all  parties  to  the  present  proceeding  having  been  represented  on 
the  motion  before  Rose  C.J.H.C.,  and  no  appeal  having  been  taken  by 
anyone  from  the  order  pronounced  on  that  motion,  the  question  now 
at  issue  was  concluded  by  the  earlier  judgment,  and  the  claim  for 
duty  must  be  disallowed.  If,  as  determined  by  Rose  C.J.H.C.,  the  duty 
payable  under  clause  IV (g)  was  not  itself  a dutiable  gift  or  legacy, 
it  could  not  become  one  by  being  put  in  one  account  rather  than 
another  in  the  Treasurer’s  statement  {per  curiam). 

Per  Hope  J.A.:  The  duty  payable  under  clause  IV (g),  having  been  un- 
alterably declared  by  the  order  of  Rose  C.J.H.C.  not  to  be  a dutiable 
gift  or  legacy,  could  not  be  included  in  the  residue  of  the  estate  for 
any  purpose.  It  was  rather  a testamentary  expense,  and  must  be  paid 
before  the  amount  of  the  residue  could  be  ascertained.  Dr.  Barnardo's 
Homes  etc.  Association  v.  Income  Tax  Commissioners,  [1921]  2 A.C. 
1 at  10,  11;  Re  Whitney  (1930),  66  O.L.R.  339,  affirmed  40  O.W.N.  568, 
applied. 

An  appeal  by  the  Treasurer  of  Ontario  from  the  judgment 
of  McFarland  J.,  [1946]  O.R.  377,  [1946]  2 D.L.R.  580,  disallow- 
ing a claim  for  succession  duty. 

23rd  January  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Hope  and  Hogg  JJ.A. 

C.  R.  Magone,  K.C.,  for  the  Treasurer  of  Ontario,  appellant: 
The  effect  of  the  decision  of  McFarland  J.  is  that  a testator  may 
alter  the  provisions  of  a statute,  and  exempt  a large  part  of  his 
estate  from  liability  for  succession  duties.  The  duty  paid  under 
clause  IV(g)  should  be  considered  as  part  of  the  residue,  and 
should  bear  duty  as  such.  [Robertson  C.J.O. : Is  not  succession 
duty  charged  against  persons  or  property,  rather  than  against 
the  estate  as  such?]  The  charging  sections  relate  to  transmis- 
sions, persons  and  property.  [Robertson  C.J.O.:  The  Act  must 
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be  read  as  a whole.  You  say  that  the  whole  of  the  estate  must 
be  taxed,  but  suppose  the  residuary  legatees  had  been  utter 
strangers — they  would  not  have  been  interested  in  the  payment 
of  succession  duties,  but  only  in  the  balance  remaining  after 
duties  had  been  paid.]  They  would  nevertheless  have  been 
liable  for  the  duty  if  it  were  not  paid  by  other  persons. 

The  problems  raised  here  were  not  before  Rose  C.J.H.C.,  and 
he  did  not  consider  the  charging  sections  of  the  Act.  The  ques- 
tion submitted  to  him  was  a narrow  one,  viz.,  whether  duty  was 
payable  on  the  duty  as  itself  a dutiable  gift  or  legacy,  not  whether 
it  was  to  be  considered  as  part  of  the  residue : compare  Re  Snow- 
hall,  [1941]  O.R.  369,  [1941]  4 D.L.R.  205,  affirmed  sub  nom. 
Stewart  v.  Toronto  General  Trusts  Corporation  et  al.,  [1942] 
S.C.R.  202,  [1942]  2 D.L.R.  209. 

The  residuary  legatees  must  suffer  the  consequences  of  the 
exoneration  of  one  class  of  beneficiary.  Their  only  complaint 
can  be  as  to  the  amount  of  duty  claimed  by  the  Treasurer,  and 
the  manner  in  which  they  have  been  assessed  in  this  case  is  the 
more  advantageous  to  them.  The  Province  has  a claim  on  the 
property  subject  to  tax:  Provincial  Treasurer  of  Alberta  et  al. 
V.  Kerr  et  al.,  [1933]  A.C.  710  at  720-1,  [1933]  ‘4  D.L.R.  81, 
[1933]  3 W.W.R.  38.  [Robertson  C.J.O.:  Succession  duty  is 
not  always  a tax  on  property;  it  may  be  a tax  on  transmissions, 
and  even  in  respect  of  things  that  have  been  destroyed.  It  is 
the  disposition  of  property  that  is  taxed.]  The  personal  liability 
section  has  nothing  to  do  with  the  section  charging  property. 
Irrespective  of  whether  money  reaches  the  hands  of  the  bene- 
ficiary or  not,  duty  may  be  levied.  There  is  a duty  on  the  benefit. 

Here  the  whole  estate  passes  to  or  for  the  benefit  of  persons 
named  in  the  will.  The  question  before  Rose  C.J.H.C.,  as  framed, 
does  not  affect  the  point  at  issue  in  these  proceedings. 

A statement  of  the  duty  claimed  is  before  the  Court.  Suc- 
cession duty,  even  if  it  were  paid  for  the  benefit  of  strangers, 
would  still  come  out  of  the  residue  of  the  estate.  The  amount 
the  residuary  legatees  receive  is  not  affected.  Whether  or  not 
property  reaches  a beneficiary  is  immaterial  under  the  Act. 
[Robertson  C.J.O.:  You  are  making  the  question  before  Rose 
C.J.H.C.  too  simple.  It  is  obvious  that  the  testator  intended  to 
exempt  people  from  these  duties.]  It  was  not  open  to  Rose 
C.J.H.C.,  on  the  questions  before  him,  to  make  any  wider 
findings. 
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Glyn  Osier,  K.C.,  for  the  executors  and  the  board  of  trustees, 
respondents:  The  Treasurer’s  assessments  were  against  the 

residuary  beneficiaries  as  individuals  on  the  basis  of  receipt  of 
one-sixth  of  the  residue.  One-half  of  the  residue,  however,  is 
given  to  a charitable  trust,  and  therefore  the  rate  of  tax  is  lower 
than  that  claimed  by  the  treasurer.  The  rate  is  that  applicable 
to  one-third  of  the  residue  halved  rather  than  one-sixth  of  the 
residue. 

The  residuary  beneficiaries  derived  no  benefit  from  the  pay- 
ment of  duties  under  clause  IV  (g)  of  the  will,  and  could  never 
receive  any.  There  must  be  something  specific  in  the  Act  to 
justify  taxing  a beneficiary  for  something  he  does  not  receive. 
The  cases  cited  for  the  appellant  are  not  applicable,  and  turn  on 
their  particular  circumstances.  Re  Snowball,  supra,  involved 
only  the  interpretation  of  the  will. 

The  onus  is  on  the  Treasurer  to  show  that  these  duties  are 
payable.  The  scheme  of  the  Act  is  to  tax  individuals  rather  than 
the  property  of  the  estate. 

The  Treasurer  was  a party  on  the  motion  before  Rose  C.J. 
H.C.,  anfl  cannot  now  raise  any  question  decided  on  that  motion. 
The  matter  is  res  judicata. 

C.  F.  H.  Carson,  K.C.  (J.  G.  Middleton,  with  him),  for  Sir 
Ellsworth  Flavelle,  Mrs.  Mina  Barrett  and  Mrs.  Clara  Mc- 
Eachren,  respondents:  Rose  C.J.H.C.  has  found  expressly  that 
the  duties  payable  out  of  the  general  estate,  under  clause  IV  (g) , 
are  not  dutiable  gifts  or  legacies,  and  the  question  before  this 
Court  is  res  judicata:  Spencer  Bower  on  Res  Judicata,  1924, 
p.  104.  The  question  here  is  precisely  the  one  that  was  before 
Rose  C.J.H.C.,  but  even  if  that  were  not  so,  the  ratio  decidendi 
in  that  case  is  exactly  what  is  raised  for  consideration  here.  The 
appellant  is  in  effect  seeking  to  appeal  from  the  judgment  of 
Rose  C.J.H.C.,  which  he  cannot  now  do:  Re  Knowles,  [1938] 
O.R.  369,  [1938]  3 D.L.R.  178;  New  Brunswick  Railway  Com- 
pany V.  British  and  French  Trust  Corporation,  Limited,  [1939] 
A.C.  1. 

C.  R.  Magone,  K.C.,  in  reply:  The  statement  of  duties,  out 
of  which  these  proceedings  arise,  is  in  conformity  with  the  judg- 
ment of  Rose  C.J.H.C.  Since  this  is  a solvent  estate,  and  because 
of  the  circumstances,  those  duties  should  be  assessed  against  the 
residue. 
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The  Treasurer  and  Attorney-General  were  represented  on  the 
previous  motion  only  because  of  the  constitutional  issue.  The 
Treasurer  has  a statutory  right  under  s.  31  of  The  Succession 
Duty  Act,  1939,  2nd  sess.  (Ont.),  c.  1,  to  take  these  proceedings. 
Nothing  has  deprived  him  of  that  right.  He  is  not  bound  by  the 
judgment  of  Rose  C.J.H.C.,  for  he  cannot  be  a party,  representing 
the  Government,  unless  he  is  a statutory  party. 

Cur.  adv.  vult. 

10th  March  1947.  Robertson  C.J.O.: — ^This  is  an  appeal  by 
the  Treasurer  of  Ontario  from  the  judgment  of  McFarland  J., 
dated  6th  April  1946,  in  the  above  matter,  set  down  for  trial 
at  Toronto  under  the  provisions  of  s.  31  of  The  Succession  Duty 
Act,  1939,  2nd  sess.  (Ont.),  c.  1.  The  matter  in  controversy  is 
whether,  in  a case  where  the  testator  has  directed  succession 
duties  on  his  estate  to  be  paid  out  of  the  general  funds  of  the 
estate,  residuary  legatees  can  be  charged  with  further  succes- 
sion duty  computed  on  the  amount  of  the  duties  so  paid. 

Sir  Joseph  Flavelle,  who  was  domiciled  and  resident  in  the 
Province  of  Ontario,  died  on  the  7th  March  1939,  leaving  a large 
estate,  which  he  disposed  of  by  his  will,  dated  24th  September 
1937,  and  a codicil  thereto.  The  Treasurer  of  Ontario  served 
on  each  of  the  present  respondents  a statement  of  succession  duty 
claimed  to  be  payable  in  respect  of  the  said  estate,  the  state- 
ment being  dated  20th  September  1944.  Notice  of  appeal  from 
this  statement  was  served  on  behalf  of  each  of  the  present  re- 
spondents pursuant  to  s.  31  of  The  Succession  Duty  Act,  1939, 
and  the  succeeding  steps  prescribed  by  that  statute  having  been 
taken  and  the  respective  parties  having  each  maintained  his  or 
her  position  with  respect  to  the  Treasurer’s  statement,  and  the 
Treasurer  of  the  Province  having  finally  confirmed  his  claim  for 
the  amount  of  duty  and  interest  set  out  in  the  statement,  the 
succeeding  steps  were  then  taken,  as  prescribed  by  the  statute, 
whereby  the  said  proceedings  became,  in  the  case  of  each  appeal, 
a cause  in  the  Supreme  Court  of  Ontario  ready  for  trial  upon  a 
record  made  up  of  the  Treasurer’s  statement  and  the  several 
notices  exchanged  in  respect  thereto.  The  three  causes  came 
on  for  trial  before  McFarland  J.  and  were  disposed  of  by  his 
judgment,  from  which  the  Treasurer  of  Ontario  has  appealed. 

The  late  Sir  Joseph  Flavelle,  by  codicil  to  his  last  will,  made 
the  following,  among  other,  provisions : 
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revoke  the  provisions  of  paragraph  IV  (g)  of  my  said 
Will  and  substitute  therefor  the  following: 

“‘(g)  To  pay  my  just  debts,  funeral  and  testamentary  ex- 
penses as  soon  after  my  death  as  conveniently  may  be;  and  to 
pay  out  of  my  general  estate  the  succession  duties  and  inherit- 
ance and  death  taxes  that  may  be  payable  by  reason  of  my 
death  whether  in  respect  of  gifts  made  or  trusts  created  by  me 
in  my  lifetime  or  in  respect  of  gifts,  devises  and  bequests  con- 
tained in  this  my  Will  or  in  any  Codicil  thereto  or  in  respect  of 
insurance  upon  my  life  or  in  any  other  respect  whatsoever,  sav- 
ing and  excepting  such  succession  duties  and  inheritance  and 
death  taxes  as  shall  be  payable  in  respect  of  any  estate  or  inter- 
est (other  than  the  interest  of  my  children  in  the  residuary 
bequests  contained  in  paragraph  IV  (zn)  hereof)  that  shall  take 
effect  only  after  the  expiration  of  any  life  estate  or  interest 
created  by  any  trust  heretofore  or  hereafter  made  by  me  or 
by  this  my  Will  or  by  any  Codicil  thereto;’ — it  being  my  inten- 
tion that  the  payment  of  succession  duties  and  inheritance  taxes 
so  to  be  made  by  my  Trustees  shall  be  in  relief  of  all  payments 
of  duties  or  taxes  for  which  either  the  property  in  respect  of 
which  such  payment  is  made  or  the  beneficiaries  in  respect  of 
such  property  might  otherwise  be  liable.” 

The  testator’s  will  contains  many  bequests  and  dispositions 
to  numerous  beneficiaries,  and  contains  in  clause  IV (zn)  7 a dis- 
position of  the  residue  of  the  estate.  One-sixth  of  the  residue 
he  directed  to  be  added  to  a fund  set  aside  by  an  earlier  pro- 
vision of  the  will  for  his  daughter  Mina  Barrett;  one-sixth  was 
disposed  of  in  similar  terms  for  his  daughter  Clara  McEachren, 
and  another  one-sixth  was  disposed  of  in  similar  terms  for  his 
son,  Ellsworth  Flavelle,  these  three  being  respondents  on  the 
present  appeal.  The  remaining  one-half  of  the  residue  was  di- 
rected to  be  paid  or  transferred  to  a board  of  trustees  upon 
charitable  trusts.  This  board  of  trustees  is  also  a respondent 
on  the  present  appeal. 

Before  discussing  the  judgment  now  in  appeal  it  will  be 
convenient  to  refer  to  an  earlier  proceeding  with  relation  to  the 
succession  duties  payable  to  the  Treasurer  of  Ontario  in  respect 
of  this  estate. 

In  June  1940  a motion  by  way  of  originating  notice  was  made 
on  behalf  of  the  executor  of  the  last  will  and  testament  of  the 
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estate  of  Sir  Joseph  Flavelle,  to  a judge  of  the  Supreme  Court 
of  Ontario,  for  the  following  purposes: 

“(A)  For  the  opinion,  advice  and  direction  of  the  Court 
upon  the  following  questions  arising  in  the  administration  of 
the  Estate  of  the  said  deceased  under  the  terms  of  paragraph 
IV  (g)  of  the  will  of  the  deceased  as  altered  by  the  codicil  thereto 
and  under  the  relevant  provisions  of  the  Succession  Duty  Acts 
of  Ontario,  and  in  particular  those  provisions  thereof  relating 
to  dispositions: 

“1.  Must  the  executor  pay  out  of  the  general  estate  of  the 
deceased  succession  duties  computed  in  accordance  with  the 
relevant  provisions  of  the  Succession  Duty  Act  in  respect  of  all 
gifts  made  or  trusts  created  by  the  deceased  in  his  lifetime  not 
expressly  excepted  under  said  paragraph  IV  (g)  provided  the 
gift  or  trust  is  a disposition  which  the  said  Acts  purport  to 
render  dutiable? 

“2.  (a)  Is  succession  duty  payable  under  said  paragraph 
IV(g)  whether  on  gifts  inter  vivos  or  on  gifts,  devises  or  be- 
quests by  the  Will  and  codicil  itself  a dutiable  gift  or  legacy? 

“(b)  If  it  is,  is  the  duty  in  respect  thereof  payable  under 
paragraph  IV  (g)? 

“(c)  If  it  is  so  payable,  is  the  amount  thereof  an  additional 
gift  or  legacy  on  which  further  succession  duty  is  payable  under 
said  paragraph  IV  (g)  ? If  it  is,  how  should  duty  payable  under 
paragraph  IV(g)  be  computed? 

“(B)  For  an  Order  appointing  persons  to  represent  the 
various  classes  of  persons  interested  in  the  said  application  and 
adjudging  that  the  persons  so  represented  be  bound  by  all  the 
provisions  of  the  Order,  the  subject  of  the  said  Motion; 

“(C)  and  for  such  further  or  other  order  as  the  Court  may 
seem  fit.” 

At  the  time  of  launching  this  motion  nothing  more  than  a 
tentative  statement  of  succession  duties  in  respect  of  the  estate 
had  been  delivered  by  the  Treasurer  of  the  Province  of  Ontario. 
Proceedings  under  s.  31  of  The  Succession  Duty  Act,  1939,  were, 
therefore,  not  available  to  the  executor  and  others  interested 
in  the  estate,  and  as  over  a year  had  elapsed  since  the  death 
of  the  testator,  the  executor  deemed  it  important  to  ascertain 
the  position  of  the  estate  in  respect  of  succession  duties,  and 
brought  the  motion  I have  referred  to,  for  that  purpose. 
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The  motion  came  on  to  be  heard  before  the  late  Chief  Justice 
Rose  in  September,  and  again  in  October,  1940.  There  were 
represented  upon  the  hearing  of  the  motion,  not  only  the  execu- 
tor who  applied  and  the  several  other  respondents  on  the  pres- 
ent appeal,  and  certain  other  beneficiaries  under  the  will,  but 
counsel  also  appeared  for  the  Treasurer  of  Ontario  and  for  the 
Attorney-General  of  Ontario.  Owing  to  a prolonged  illness  the 
Chief  Justice  was  unable  to  deliver  judgment  on  the  motion 
until  20th  February  1943.  His  judgment  is  reported  in  [1943] 
O.R.  167,  [1943]  1 D.L.R.  756.  Early  in  his  judgment  the 
learned  Chief  Justice  has  dealt  at  length  with  the  question  of 
his  right  to  consider  and  dispose  of  the  several  matters  so 
brought  before  him,  and  I respectfully  agree  with  the  opinion 
of  the  learned  Chief  Justice  that  it  was  within  his  jurisdiction  to 
entertain  the  motion  made  before  him,  and  to  consider  and  dis- 
pose of  the  questions  so  raised. 

The  questions  submitted  were  dealt  with  in  the  judgment  as 
follows: 

“2.  This  Court  doth  declare  that  the  answer  to  question  1 
is  'Yes’  subject,  however,  to  the  qualification  that  no  liability  to 
pay  duty  in  respect  of  any  disposition  made  by  the  deceased  in 
his  lifetime  arises  unless  the  person  in  whose  favour  the  disposi- 
tion was  made  was  domiciled  or  ordinarily  resident  within 
Ontario  at  the  time  of  the  death  of  the  deceased  and  doth  order 
and  adjudge  the  same  accordingly. 

"3.  This  Court  doth  further  declare  that  the  answer  to 
question  2(a)  is  'No’  and  doth  order  and  adjudge  the  same 
accordingly. 

"4.  This  Court  doth  not  see  fit  to  answer  questions  2(b) 
and  2(c).” 

No  appeal  was  taken  by  any  party  from  this  order.  On  21st 
May  1946,  more  than  three  years  after  the  judgment  of  Chief 
Justice  Rose  had  been  delivered,  and  more  than  a year  after 
the  several  appeals  from  the  Treasurer’s  statement  of  20th  Sep- 
tember 1944  now  in  question  had  been  brought  on  for  trial,  an 
application  was  made  on  behalf  of  the  Treasurer  of  Ontario  to 
extend  the  time  for  appeal  from  the  judgment  of  Chief  Justice 
Rose  of  February  1943.  This  Court  refused  to  extend  the  time 
for  appealing  in  view  of  the  fact  that  the  order  in  question  had 
been  acted  upon  by  the  parties  concerned.  It  is  now  contended 
on  behalf  of  the  present  respondents  that  the  matters  in  respect 
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of  which  their  appeals  from  the  Treasurer’s  statement  of  20th 
September  1944  were  taken,  are  concluded  in  their  favour  by 
the  order  of  Chief  Justice  Rose  made  in  February  1943.  No 
question  is  raised  by  these  appeals  in  respect  of  any  matter 
dealt  with  under  the  first  question  submitted  to  Chief  Justice 
Rose.  The  dispute  is  with  reference  to  the  right  of  the  Treasurer 
of  Ontario  to  claim  succession  duty  upon  so  much  of  the  estate 
of  Sir  Joseph  Flavelle  as,  under  para.  IV  (g),  is  directed  to  be 
paid  out  of  the  general  estate  for  succession  duties. 

Question  2(a)  is  dealt  with  by  the  judgment  of  Chief  Justice 
Rose  at  p.  192  and  the  following  pages  of  his  judgment  as 
reported.  It  is  not  necessary,  for  the  present  purpose,  to  discuss 
the  reasons  of  the  learned  Chief  Justice,  and  still  less  is  it  neces- 
sary for  the  present  purpose  that  we  should  agree  with  them. 
It  is  not  open  to  dispute  that,  by  his  judgment  on  the  motion 
before  him,  he  dealt  with  the  question  whether  the  succession 
duties  payable  under  para.  IV  (g)  of  the  will  on  gifts  inter  vivos 
or  on  gifts,  devises  or  bequests  by  the  will  and  codicil,  con- 
stituted a dutiable  gift  or  legacy,  and  he  held  that  they  did  not. 
In  my  opinion,  the  order  on  the  motion  effectively  disposed  of 
the  same  question  that  arises  on  the  present  appeal  under  s.  31 
of  The  Succession  Duty  Act,  1939. 

In  the  Provincial  Treasurer’s  statement  of  succession  duties, 
dated  20th  September  1944,  the  total  amount  payable  under  para, 
rv  (g)  of  the  will,  instead  of  being  treated  as  a payment  out  of 
the  general  estate,  as  specifically  directed  by  the  will,  is  treated 
as  a payment  out  of  the  residue  which  is  disposed  of  by  the  will 
in  para.  IV  (zn)  7,  thereby  increasing  the  amounts  apportionable 
to  each  of  the  several  funds  among  which  the  residue  is  dis- 
tributed, beyond  the  amounts  that  they  receive  under  the  terms 
of  the  will.  Succession  duty  is  then  computed  upon  these  in- 
creased amounts  as  if  the  sum  payable  for  succession  duty  under 
para.  IV  (g)  was  a gift  to  the  several  persons  interested  in  the 
funds  among  which  the  residue  is  to  be  divided.  It  may  be  that 
this  was  a convenient  way  to  exhibit  in  the  Treasurer’s  state- 
ment where  the  burden  of  the  payment  of  succession  duties 
ultimately  rested,  but  it  does  not,  in  the  slightest  degree, 
strengthen  the  case  against  the  respondents  on  this  appeal.  If, 
as  was  determined  by  the  order  of  Chief  Justice  Rose  “succes- 
sion duty  payable  under  said  paragraph  IV  (g),  whether  on  gifts 
inter  vivos  or  on  gifts,  devises  or  bequests  by  the  will  and 
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codicil  itself  is  not  a dutiable  gift  or  legacy”,  then  such  succes- 
sion duty  cannot  become  a dutiable  gift  or  legacy  by  putting  it 
in  one  account,  rather  than  in  another,  in  the  Treasurer’s  state- 
ment. 

If  the  question  were  still  an  open  one,  I am  inclined  to  think 
that  there  is  considerable  weight  in  some  of  the  contentions 
made  in  argument  before  us  on  behalf  of  the  Provincial  Trea- 
surer. In  the  result  a quite  substantial  part  of  the  estate  is 
relieved  of  any  charge  for  succession  duty  by  the  direction  that 
all  succession  duties  are  to  be  paid  out  of  the  general  estate  “in 
relief  of  all  payments  of  duties  or  taxes  for  which  either  the 
property  in  respect  of  which  such  payment  is  made,  or  the  bene- 
ficiaries in  respect  of  such  property  might  otherwise  be  liable”. 
In  view,  however,  of  what  I consider  to  be  the  binding  effect  of 
the  order  of  Chief  Justice  Rose  no  purpose  is  to  be  served  by 
entering  upon  a discussion  of  the  important  questions  that  might 
arise  if  that  order  had  not  been  made. 

The  appeal  should  be  dismissed,  with  costs. 

Hope  J.A.: — ^This  is  an  appeal  from  a judgment  of  the 
Honourable  Mr.  Justice  McFarland  dated  the  6th  April  1946, 
after  a trial  without  a jury  at  the  city  of  Toronto,  on  the  18th 
January  1946,  which  judgment  allowed  the  appeals  of  the  sev- 
eral appellants  from  the  statement  served  pursuant  to  the  pro- 
visions of  s.  31  of  The  Succession  Duty  Act,  1939,  and  amend- 
ments thereto.  No  question  arises  on  this  appeal  as  to  the  regu- 
larity of  the  proceedings  leading  thereto. 

The  testator  died  in  March  1939.  In  June  1940  an  applica- 
tion was  made  to  the  Court  by  the  National  Trust  Company, 
executor  of  the  last  will  and  testament  of  the  deceased  and  the 
codicil  thereto,  for  the  opinion,  advice  and  direction  of  the  Court 
upon  the  following  questions  arising  in  the  administration  of 
the  estate  under  the  terms  of  para.  IV  (g)  of  the  will  as  altered 
by  the  codicil  thereto  and  under  the  relevant  provisions  of  The 
Succession  Duty  Acts  of  Ontario  and  in  particular  those  provi- 
sions relating  to  dispositions,  viz. : 

“1.  Must  the  executor  pay  out  of  the  general  estate  of  the 
deceased  succession  duties  computed  in  accordance  with  the 
relevant  provisions  of  the  Succession  Duty  Act  in  respect  of  all 
gifts  made  or  trusts  created  by  the  deceased  in  his  lifetime  not 
expressly  excepted  under  said  paragraph  IV  (g)  provided  the 
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gift  or  trust  is  a disposition  which  the  said  Acts  purport  to 
render  dutiable? 

'*2.  (a)  Is  succession  duty  payable  under  said  paragraph 
IV  (g)  whether  on  gifts  inter  vivos  or  on  gifts,  devises  or  be- 
quests by  the  Will  and  codicil  itself  a dutiable  gift  or  legacy? 

“(b)  If  it  is,  is  the  duty  in  respect  thereof  payable  under 
paragraph  IV  (g)  ? 

“(c)  If  it  is  so  payable,  is  the  amount  thereof  an  additional 
gift  or  legacy  on  which  further  succession  duty  is  payable  under 
said  paragraph  IV(g)  ? If  it  is,  how  should  duty  payable  under 
paragraph  IV (g)  be  computed?” 

The  Treasurer  of  Ontario  and  the  Attorney-General  of  On- 
tario were  both  represented  by  counsel  and  were  heard  in  such 
proceedings. 

The  said  application  was  heard  by  the  late  Chief  Justice  of 
the  High  Court  (Rose  C.J.H.C.),  who,  after  long  and  careful 
consideration,  pronounced  judgment  with  extensive  reasons 
therefor,  reported  in  [1943]  O.R.  167,  [1943]  1 D.L.R.  756,  in 
which  he  answered  the  foregoing  questions  as  follows:  1 — 
“Yes”;  2(a) — “No”,  with  the  result  that  it  was  unnecessary  to 
answer  the  further  questions  submitted. 

No  appeal  was  taken  from  this  judgment  of  the  Chief  Justice 
of  the  High  Court. 

In  the  tentative  statement  of  duty  delivered  by  the  Treasurer 
to  the  executor  prior  to  the  bringing  of  the  motion  for  direction 
above  referred  to,  the  Treasurer  had  calculated  the  duty  on  the 
basis  that  the  direction  in  the  will  to  pay  the  succession  duties 
was  an  additional  legacy  to  the  beneficiaries  upon  which  duty 
was  payable. 

Following  the  judgment  of  the  Chief  Justice  of  the  High 
Court,  the  Treasurer  served  an  amended  statement  of  duty, 
pursuant  to  s.  31  of  The  Succession  Duty  Act,  1939,  calculated 
on  the  basis  that  no  duty  is  payable  on  the  duty  paid  under 
clause  rv  (g)  of  the  will  as  an  additional  bequest  or  legacy  to  the 
beneficiaries  who  are,  by  the  will,  exonerated  from  the  payment 
of  duty,  but  computing  duty  on  the  residue  of  the  estate  before 
deducting  from  the  said  residue  the  duty  payable  on  legacies 
and  bequests  and  charged  to  the  general  estate  as  provided  by 
clause  rV(g),  subject  only  to  any  statutory  exemption  as  to 
gifts  to  charity. 
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The  trial  judge,  the  Honourable  Mr.  Justice  McFarland,  held 
that  in  arriving  at  the  residue  of  the  estate  the  Treasurer  was 
not  entitled  to  include  the  sums  payable  under  clause  IV  (g)  of 
the  will  for  succession  duties. 

Counsel  for  the  Treasurer  now  submits  that  the  learned  trial 
judge  erred  in  holding  that  the  amounts  paid  out  of  the  estate 
for  duty  under  clause  IV  (g)  of  the  will  reduced  the  value  of 
the  estate  upon  which  duty  is  payable  under  the  Act,  by  the 
amount  so  paid. 

In  short,  the  Treasurer,  while  accepting  the  judgment  of 
Rose  C.J.H.C.  holding  that  no  duty  is  payable  on  duty  on  the 
specific  legacies  in  question  as  an  additional  legacy,  now  claims 
that  the  duty  on  such  legacies  so  charged  to  the  general  estate 
of  the  testator  is  nevertheless  dutiable  as  part  of  the  residue  of 
the  estate. 

This  involves  the  question  as  to  what,  in  law,  is  the  residue 
of  an  estate. 

In  Dr.  Barnardo’s  Homes  National  Incorporated  Association 
V.  Commissioners  for  Special  Purposes  of  the  Income  Tax  Acts, 
[1921]  2 A.C.  1 at  11,  Lord  Atkinson  said:  ‘‘  . . . until  the 
claims  against  the  testator’s  estate  for  debts,  legacies,  testamen- 
tary expenses,  etc.,  have  been  satisfied,  the  residue  does  not  come 
into  actual  existence.  It  is  a non-existent  thing  until  that  event 
has  occurred.  The  probability  that  there  will  be  a residue  is 
not  enough.  It  must  be  actually  ascertained.” 

In  the  same  case,  at  p.  10,  Viscount  Cave  said:  '‘When  the 

personal  estate  of  a testator  has  been  fully  administered  by  his 
executors  and  the  net  residue  ascertained,  the  residuary  legatee 
is  entitled  to  have  the  residue  as  so  ascertained  . . . transferred 
and  paid  to  him;  but  until  that  time  he  has  no  property  in  any 
specific  investment  forming  part  of  the  estate  . . . .” 

In  Re  Whitney  (1930),  66  O.L.R.  339,  affirmed  (1931),  40 
O.W.N.  568,  at  p.  344,  Orde  J.A.  said  (as  cited  by  counsel  for 
the  appellant  herein) : “But,  strictly  speaking,  it  is  not  in  the 
nature  of  things  possible  to  exonerate  the  beneficiaries  of  all 
the  residue  from  the  burden  and  effect  of  succession  duties. 
They  must  be  paid,  and,  so  far  as  the  Crown  or  Government  is 
concerned,  they  are  taxed  on  the  theory  that  the  beneficiary 
pays  them.  The  taxing  power  is  in  no  way  affected  by  a testa- 
tor’s declaration  that  a legacy  shall  be  free  from  duty.  He  can- 
not exempt  it  from  duty.  The  effect  of  his  declaration  is  to 
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throw  the  duty  upon  the  estate  as  a testamentary  expense,  so 
that  in  the  result  it  is  paid  out  of  residue.” 

The  question  involved  in  the  Whitney  case,  and  referred  to 
in  the  foregoing  extract,  appears  clearly  to  be  as  to  whether  or 
not  any  part  of  the  residue  specifically  bequeathed  could  be 
freed  from  the  duty. 

This  is  not  the  situation  here  present.  If  it  were  to  be  so 
contended,  then  it  would  result  in  the  complete  negation  of  the 
directions  in  the  judgment  of  Rose  C.J.H.C.  in  answer  to  question 
2(a).  By  that  judgment,  it  is  unalterably  declared  that  the  duty 
paid  on  the  gifts  and  legacies  under  clause  IV  (g)  is  itself  not  a 
dutiable  gift  or  legacy.  It  becomes,  as  stated  by  Orde  J.A.,  a 
testamentary  expense — and  hence  as  set  out  in  the  words  of 
Lord  Atkinson,  supra,  must  be  satisfied  or  paid  before  the 
residue  comes  into  existence. 

To  compute  the  duty  payable  on  the  residue  of  the  estate, 
inclusive  of  the  duty  on  the  earlier  specific  gifts  and  legacies 
exonerated  therefrom,  as  claimed  by  the  Treasurer,  is  to  charge 
and  collect  duty  on  property  which  does  not  and  cannot  pass  to 
the  residuary  beneficiaries  on  the  death  of  the  testator.  If, 
under  the  judgment  of  Rose  C.J.H.C.,  it  is  not  dutiable  as  an 
additional  legacy  which  would  be  properly  passing  on  the  death, 
I am  at  a loss  to  comprehend  how  it  can  be  held  to  be  property 
“passing  on  the  death”  as  defined  by  s.  10  of  the  1937  Act.  Simi- 
larly, the  judgment  of  Rose  C.J.H.C.  precludes  duty  being 
charged  on  duty  payable  under  any  of  the  provisions  of  s.  16. 

It  would  be  unreasonable  and  unjust  to  levy  duty  in  respect 
of  property  that  the  beneficiary  never  received;  and  it  should 
only  be  levied  if  the  Act,  in  the  clearest  terms,  directed  it.  It 
would  savour  of  sophistry  to  give  effect  to  the  Treasurer’s  pres- 
ent claim  in  the  light  of  the  earlier  judgment. 

If  the  beneficiary  is  liable  to  pay  duty  only  on  so  much  of 
the  property  as  passes  to  him,  the  amount  that  passes  to  him 
must  first  be  ascertained.  Clearly,  no  duty  could  be  levied  in 
respect  of  the  residue  until  the  amount  of  residue  that  passes 
on  the  death  to  any  one  residuary  beneficiary  was  ascertained. 
Until  then  no  one  could  know  what  it  might  be. 

The  respondents  contended  on  appeal,  as  in  fact  they  also 
did  at  the  trial,  that  the  question  raised  by  the  Treasurer’s 
second  statement  and  the  subsequent  proceedings  was  res  judi- 
cata. 
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The  rule  of  '^res  judicata”  is  given  as  follows  in  Spencer 
Bower  on  Res  Judicata,  1924,  at  p.  104:  “On  the  whole,  it  is 
conceived  that  the  rule  may  compendiously,  but  safely,  be  stated 
in  the  following  form.  Where  the  decision  set  up  as  a res  judicata 
necessarily  involves  a judicial  determination  of  some  question 
of  law  or  issue  of  fact,  in  the  sense  that  the  decision  could  not 
have  been  legitimately  or  rationally  pronounced  by  the  tribunal 
without  at  the  same  time,  and  in  the  same  breath,  so  to  speak, 
determining  that  question  or  issue  in  a particular  way,  such 
determination,  though  not  declared  on  the  face  of  the  recorded 
decision,  is  deemed  to  constitute  an  integral  part  of  it  as  effec- 
tively as  if  it  had  been  made  so  in  express  terms;  but,  beyond 
these  limits,  there  can  be  no  such  thing  as  a res  judicata  by  im- 
plication.” 

The  author  prefaces  the  foregoing  by  a reference  to  the 
judicial  pronouncements  as  to  the  rule  in  The  Duchess  of  King- 
ston’s  Case  (1776),  2 Sm.  L.C.  12th  ed.,  754  at  755,  and  Reg, 
V.  The  Inhabitants  of  the  Township  of  Hartington  Middle  Quar- 
ter (1855),  4 E.  & B.  780,  119  E.R.  288;  vide  also  Re  Knowles^ 
[1938]  O.R.  369,  [1938]  3 D.L.R.  178,  per  Hasten  J.A.  at  pp. 
383-4  and  New  Brunswick  Railway  Company  v.  British  and 
French  Trust  Corporation,  Limited,  [1939]  A.C.  1. 

I am  of  opinion  that  the  rule  of  res  judicata  is  fully  applicable 
hereto.  The  cause  of  action  herein  involves  matters  of  substance 
and  interested  parties  which  are  identical : see  Kemptville  Milling 
Co.  V.  Village  of  Kemptville  (1924),  26  O.W.N.  431;  also  Mc- 
Intosh V.  Parent,  55  O.L.R.  552,  [1924]  4 D.L.R.  420.  Even 
were  the  rule  not  here  applicable,  I would  concur  fully  with  the 
trial  judge  who  adopted  the  reasons  of  Rose  C.J.H.C. 

I appreciate  that  liability  for  duty  depends  on  the  terms  of 
the  particular  taxing  statute,  but  it  is  of  interest  to  note  that  in 
England,  as  set  out  in  Dymond  on  Death  Duties,  10th  ed.  1946, 
at  pp.  286  and  318,  the  residue  of  an  estate  is  computed  for 
legacy  duty  by  deducting  from  the  gross  total  the  following:  (a) 
estate  duty  and  court  fees;  (b)  funeral  expenses;  (c)  debts; 
(d)  testamentary  expenses;  (e)  etc.;  (f)  legacies,  and  if  given 
free  of  duty,  the  duty  thereon,  etc. 

I would  therefore  dismiss  the  appeal  with  costs  to  the  re- 
spondents. 
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Hogg  J.A.: — I agree  with  the  judgment  of  my  Lord  the 
Chief  Justice,  that  the  question  presented  to  the  Court  is  not 
now  open  for  determination  in  view  of  the  judgment  and  order 
of  Rose  C.J.H.C.  dated  20th  February  1943,  upon  the  motion 
heard  by  him  in  respect  of  succession  duty  payable  in  connection 
with  the  estate  of  the  late  Sir  Joseph  Flavelle. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  Treasurer  of  Ontario,  appellant:  L,  A, 
Richard,  Toronto, 

Solicitors  for  the  executor  and  the  hoard  of  trustees,  re- 
spondents: Blake,  Anglin,  Osier  & Cassels,  Toronto, 

Solicitors  for  Sir  Ellsworth  Flavelle,  Mina  Barrett  and  Clara 
McEachren:  Tilley,  Carson,  Morlock  & McCrimmon,  Toronto, 


[GALE  J.] 

Winbaum  v»  Ginou  and  Ginou. 

Landlord  and  Tenant — Default  in  Payment  of  Rent — Remedies  of  Land- 
lord — Distinction  between  Re-entry  and  Notice  to  Quit — Jurisdiction 
of  Court  to  Relieve — The  Landlord  and  Tenant  Act,  R.S.O.  1937, 
c.  219,  ss.  17(1),  18(2),  19,  27. 

The  power  of  the  Court  to  relieve,  under  s.  19(1)  of  The  Landlord  and 
Tenant  Act,  exists  only  where  the  landlord  has  elected  to  declare  a 
forfeiture  of  the  term  of  the  lease.  If  the  landlord  has  done  no  more 
than  serve  a notice  to  quit,  terminating  the  tenancy  as  of  a future 
date,  s.  19  is  inapplicable,  and  there  is  no  power  to  relieve,  since  there 
is  no  forfeiture.  Archibald  v.  Richardson,  [1946]  O.W.N.  920,  applied. 

Where  rent  falls  into  arrear  for  more  than  15  days  the  lessor’s  rights, 
in  the  absence  of  a written  lease,  are  limited  to  a re-entry  under  s. 
17(1)  of  the  Act  or  a notice  to  quit  under  s.  27.  To  resort  to  his  rights 
under  s.  17(1),  he  must  perform  some  unequivocal  act  showing  that  he 
has  elected  to  determine  the  relationship  of  landlord  and  tenant. 

A mere  notice  is  not  such  an  unequivocal  act  as  will  amount  to  a re- 
entry under  the  Act.  There  must  be  either  a physical  re-entry,  an 
action  for  possession,  or  proceedings  under  Part  III  of  The  Landlord 
and  Tenant  Act.  The  Prudential  Insurance  Company  of  America  v. 
McLean,  [1943]  O.R.  377;  Chernec  v.  Smith,  [1946]  O.W.N.  513,  applied. 
Section  18(2)  of  the  Act  does  not  indicate  that  a notice  is  sufficient  to 
declare  a forfeiture,  and  the  words  “or  otherwise”  in  s.  19(1)  clearly 
refer  only  to  a physical  re-entry  or  a proceeding  under  Part  III. 

Even  if  re-entry  could  be  effected  by  notice,  a notice  to  vacate  on  a 
future  date  could  not  have  that  effect,  since  it  is  not  an  unequivocal 
act  determining  the  tenancy  as  of  its  date,  but  expressly  permits  a 
continuance  of  the  relationship  until  the  future  date  mentioned  in  it. 
Scarf  V.  Jardine  (1882),  7 App.  Cas.  345  at  361;  Bishop  v.  The  Trustees 
of  the  Bedford  Charity  (1859),  1 E.  & E.  697;  Pigeon  v.  Preston  (1912), 
3 W.W.R.  694,  applied. 

A MOTION  by  a tenant  for  relief  under  s.  19(1)  of  The  Land- 
lord and  Tenant  Act. 
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4th  February  1947.  The  motion  was  heard  by  Gale  J.  in 
chambers  at  Toronto. 

R.  M,  Willes  CJiitty,  K.C.,  for  the  tenant,  applicant. 

J.  H.  AmySy  for  the  landlords,  contra. 

11th  March  1947.  Gale  J.: — ^This  is  an  application  for  an 
order  under  the  provisions  of  s.  19  of  The  Landlord  and  Tenant 
Act,  R.S.O.  1937,  c.  219,  that  the  tenant  is  “entitled  to  relief 
against  forfeiture  because  of  non-payment  of  rent”.  The  facts 
may  be  briefly  stated  in  this  way: 

The  applicant  was  a monthly  tenant  of  certain  store  premises 
in  Toronto  at  543  St.  Clair  Avenue  West,  for  which  he  paid  a 
rental  of  $85  in  advance  on  the  20th  day  of  each  month.  The 
tenant  says  that  the  rent  payable  on  the  20th  December  1946, 
for  the  next  ensuing  month,  was  paid  by  him  in  the  usual  way 
by  placing  a cheque  in  favour  of  Christos  Ginou,  one  of  the  land- 
lords, in  an  envelope  and  inserting  the  same  in  the  letter-box  at 
the  landlord's  residence  on  the  26th  December  1946.  The  land- 
lords deny  that  the  cheque  or  envelope  was  so  left  in  their 
letter-box  and  on  the  contrary  assert  that  the  instalment  of 
rent  in  question  was  never  received  by  them. 

On  the  6th  January  1947  the  landlords  caused  the  following 
notice  to  be  served  on  the  tenant : 

“NOTICE  TO  TENANT 

“We  hereby  give  you  notice  to  quit  and  deliver  up  to  us  on 
the  20th  day  of  February  next,  possession  of  the  premises  situate 
at  543  St.  Clair  Avenue  West  now  held  by  you  as  our  tenant; 

“And  further  take  notice  that  your  tenancy  has  become 
forfeited  and  void  for  non-payment  of  rent. 

“Dated  at  Toronto,  this  6th  day  of  January,  1947. 

“To 

Ben  Winbaum, 

543  St.  Clair  Avenue  West, 

Toronto. 

“C.  Ginou” 

Christos  Ginou 
“Vasiliki  Ginou” 

Basiliki  Ginou 

Landlords.” 

This  application  under  s.  19  of  the  Act  was  launched  on 
13th  January,  it  being  the  tenant’s  desire  to  ascertain  his  position 
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before  being  called  upon  to  vacate,  or  before  having  to  defend 
proceedings  for  possession  under  Part  III  of  The  Landlord  and 
Tenant  Act.  Actually  such  proceedings  have  been  taken,  but  the 
existence  of  those  proceedings  cannot  affect  my  determination 
of  the  matter,  as  they  were  not  initiated  until  after  the  argument 
upon  the  motion. 

I should  add  that,  in  some  way,  the  tenant  paid  the  amount 
of  the  disputed  instalment  of  rent  and  costs  into  court,  in  an 
attempt  to  avail  himself  of  the  protection  afforded  by  subs.  4 
of  s.  19,  but  I will  not  have  to  consider  whether  such  payment 
automatically  stays  proceedings  under  Part  III  of  the  Act,  where 
such  proceedings  were  not  under  way  at  the  time  payment  in 
was  made. 

There  is  a sharp  conflict  on  the  question  of  whether  there 
was  in  fact  a breach  of  the  implied  covenant  to  pay  rent,  but 
as  s.  19  can  only  be  invoked  by  the  tenant  when  the  landlord  is 
endeavouring  to  enforce  a right  of  re-entry  or  a forfeiture,  I 
must  assume,  for  the  purposes  of  this  application,  that  the  rent 
was  not  paid.  If  that  were  not  so  there  would  be  no  forfeiture 
and  the  tenant  would  have  no  reason  to  turn  to  s.  19.  Accord- 
ingly, I am  simply  treating  this  matter  as  though  the  tenant  had 
made  default  in  payment  of  rent  so  as  to  require  relief  under 
s.  19.  In  any  event,  on  this  application  I would  not  attempt  to 
dispose  of  the  contest  as  to  whether  the  instalment  of  rent  was 
in  fact  paid.  Even  though  the  material  before  me  is  most  com- 
plete, such  a question  of  fact  cannot  be  determined  satisfactorily 
on  affidavit  evidence  and  the  cross-examination  thereon,  and  in 
this  case  it  would  be  far  more  suitable  that  it  be  dealt  with  by 
the  County  Court  Judge  who  will  hear  viva  voce  evidence  in  the 
proceedings  under  Part  III  of  the  Act. 

The  application  necessarily  requires  an  answer  to  the  problem 
of  whether  the  landlords  elected  to  exercise  their  right  to  deter- 
mine the  tenancy  because  of  alleged  forfeiture.  If  they  did,  then 
I would  be  inclined  to  relieve  against  such  forfeiture;  if  they  did 
not,  then  there  is  nothing  in  respect  of  which  I can  grant  relief, 
and  the  application  will  have  to  be  dismissed. 

It  was  conceded,  on  the  basis  of  Archibald  v.  Richardson, 
[1946]  O.W.N.  920,  that  if  the  notice  of  6th  January,  supra, 
was  in  fact  and  in  law  a notice  to  quit  terminating  the  tenancy 
as  of  the  20th  February,  the  Court  would  have  no  power  or 
right  to  interfere  by  assuming  to  act  under  s.  19.  But  the  tenant 
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contends  that  the  notice  was  not  a notice  to  quit  but  a declara- 
tion by  the  landlords  of  their  election  to  treat  the  non-payment 
of  rent  as  a forfeiture  of  the  tenancy. 

There  being  no  written  lease  in  effect  at  the  material  date 
when  the  rent  fell  into  arrear  for  more  than  fifteen  days,  the 
only  way  in  which  the  landlords  could  have  terminated  the 
tenancy  would  have  been  to  re-enter  under  the  provisions  of 
subs.  1 of  s.  17  of  the  Act,  or  to  give  a notice  to  quit  under  s.  27. 
To  resort  to  their  rights  under  subs.  1 of  s.  17,  the  landlords 
would  have  been  required  to  perform  some  unequivocal  act  of 
re-entry  before  they  could  be  said  to  have  made  an  election  to 
determine  the  relationship  of  landlord  and  tenant,  and  therefore 
it  must  be  decided  whether  a notice  can  be  deemed  to  be  an  act 
of  re.-entry,  and,  if  so,  whether  the  notice  in  this  case  is  sufficient 
to  operate  as  such. 

On  the  first  branch,  it  appears  to  be  quite  clear  that  a re-entry 
cannot  be  effected  merely  by  notice.  In  Woodfall  on  Landlord 
and  Tenant,  24th  ed.  1939,  it  is  said,  at  p.  921 : “The  actual  entry 
may  be  either  peaceable  without  any  action  at  law  ...  or  by 
means  of  an  action  at  law  . . . and  it  has  been  laid  down  that, 
except  by  taking  physical  possession  of  the  premises,  the  issue 
of  a writ  to  recover  possession  is  the  only  thing  that  the  lessor 
can  do  to  indicate  his  intention  to  put  an  end  to  the  lease.”  The 
text  is  supported  by  several  English  cases,  including  Bishop  v. 
The  Trustees  of  the  Bedford  Charity  (1859),  1 E.  & E.  697  at 
704  and  714,  120  E.R.  1071,  and  Serjeant  v,  Nash,  Field  & Co. 
et  al.y  [1903]  2 K.B.  304.  In  the  latter  case  the  landlord  issued 
and  served  a writ  to  recover  possession  of  the  property,  and  the 
Master  of  the  Rolls,  at  pp.  310-11,  observed:  “ . . . except  by 
taking  physical  possession  of  the  premises,  she  [the  lessor]  had 
done  the  only  thing  that  she  could  do  to  indicate  her  intention 
to  put  an  end  to  the  lease.” 

The  matter  has  been  dealt  with  in  a similar  manner  in 
Canada.  The  second  edition  (1934)  of  Williams,  Canadian  Law 
of  Landlord  and  Tenant,  expresses  the  proposition  in  this  way, 
at  p.  462 : “Article  115. — ^There  may  be  an  actual  entry  by  taking 
physical  possession  peaceably  or  otherwise  or  the  equivalent  of 
actual  entry  by  means  of  some  possessory  action  or  proceeding.” 
Surely  it  cannot  be  contended  that  the  giving  of  a notice  is 
either  “taking  physical  possession”  or  taking  “possessory  action 
or  proceeding”.  Indeed,  the  suggestion  that  a notice  is  tanta- 
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mount  to  a re-entry  appears  to  have  been  completely  negatived 
by  our  Court  of  Appeal  in  the  cases  of  The  Prudential  Insurance 
Company  of  America  v.  McLean,  [1943]  O.R.  377,  [1943]  3 
D.L.R.  307,  and  Chernec  v.  Smith,  [1946]  O.W.N.  513,  [1946]  3 
D.L.R.  765.  In  the  former  the  Court  decided  that  the  right  of  a 
landlord  where  rent  remains  unpaid  for  fifteen  days  after  it  is 
due,  under  subs.  1 of  s.  17,  is  a right  to  re-enter  which  can  be 
exercised  only  by  an  actual  re-entry,  by  the  issue  of  a writ,  or 
by  the  taking  of  proceedings  under  the  Act  to  recover  possession. 
The  landlord  there  contended  that  a letter,  dated  30th  January 
1943,  which  read  in  part,  ‘^As  your  lease  is  now  forfeited  because 
of  non-payment  of  rent  due  January  1,  1943,  we  hereby  give  you 
notice  that  we  must  have  vacant  possession  of  the  premises  you 
occupy  at  50  Glenview  Ave.  on  February  28,  1943’’,  was  an  act 
by  which  the  landlord  put  an  end  to  the  lease.  In  discussing 
this  aspect  of  the  matter  the  Honourable  the  Chief  Justice  of 
Ontario  said  at  pp.  381-2: 

‘‘The  flaw  in  respondent’s  case  is  in  assuming  that  the  letter 
of  30th  January  had  the  effect  now  contended  for,  and  in  itself 
was  a declaration  of  forfeiture  that  put  an  end  to  the  lease.  The 
right  that  the  landlord  has  under  s.  17  of  The  Landlord  and 
Tenant  Act  is  a right  to  re-enter.  This  right  can  be  exercised 
only  by  an  actual  re-entry,  or  by  the  issue  of  a writ,  or  taking 
such  a proceeding  as  the  present  to  recover  possession.  Notice 
of  his  intention  to  re-enter  for  non-payment  of  rent  need  not  be 
given  by  the  landlord  (s.  18,  subs.  2),  and  where  given  it  is  not 
effective  to  put  an  end  to  the  lease  when  a re-entry  is  prescribed: 
Moore  v.  Ullcoats  Mining  Company,  Limited,  [1908]  1 Ch.  575 
at  588.  When  the  landlord  has  in  fact  re-entered,  or  has  done 
the  equivalent  by  taking  proceedings  to  eject  the  tenant,  his 
determination  to  exercise  his  right  of  forfeiture  so  evidenced  is 
irrevocable.” 

The  Honourable  Mr.  Justice  Laidlaw  observed  at  p.  384:  “In 
my  opinion  the  letter  dated  30th  January  from  the  respondent 
to  the  appellant  was  of  no  effect  in  law.  It  was  not  such  an 
unequivocal  act  on  the  part  of  the  respondent  as  would  con- 
stitute an  exercise  of  its  right  of  re-entry  then  existing.” 

In  giving  the  judgment  of  the  Court  in  the  Chernec  case, 
supra,  the  Honourable  Mr.  Justice  Roach  put  it  this  way : 

“ . . . the  right  given  a landlord  under  that  section  is  a right 
to  re-enter,  which  can  be  exercised  only  by  an  actual  re-entry. 
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by  the  issue  of  a writ,  or  by  the  taking  of  proceedings  under  the 
Act  to  recover  possession;  . . . notice  need  not  be  given  of  the 
intention  to  re-enter,  and  ...  if  notice  is  given  it  is  not  effective 
of  itself  to  put  an  end  to  the  lease  where  re-entry  is  prescribed.” 

It  was  argued  that  s.  18(2)  indicates  that  a notice  is  sufficient 
to  declare  a forfeiture,  but,  with  respect,  it  seems  to  me  that 
the  subsection  clearly  demonstrates  the  distinction  between  a 
notice  and  a re-entry,  since  it  expressly  provides  that  in  certain 
instances  a notice  is  a prerequisite  of  the  exercise  of  the  right 
of  re-entry.  It  was  also  suggested  that  as  the  landlords  were 
proceeding  otherwise  than  by  action  to  enforce  their  right  of 
re-entry  or  forfeiture,  the  tenant  was  thereby  entitled  to  the 
benefit  of  s.  19,  because  of  the  words  ''or  otherwise”  in  the  first 
line  of  subs.  1 of  s.  19.  But  those  words  can  be  referable  only 
to  a physical  re-entry  or  a proceeding  under  Part  III  of  the  Act, 
since  it  has  already  been  demonstrated  that  apart  from  the 
taking  of  an  action  for  possession  those  are  the  only  other 
methods  of  exercising  the  right  of  re-entry  or  forfeiture. 

I have  no  hesitation,  therefore,  in  holding  that  the  giving  of 
the  notice  of  6th  January  by  the  landlords  was  not  an  act  which 
could  be  said  to  be  equivalent  to  a re-entry  under  s.  17(1)  of 
the  Act,  so  that  there  is  nothing  in  respect  of  which  I can  grant 
equitable  relief.  At  the  same  time  I wish  to  make  it  clear  that 
I am  not  deciding  that  the  notice  was  a proper  notice  to  quit 
under  s.  27.  The  efficacy  of  that  notice  will  have  to  be  determined 
in  the  proceedings  under  Part  III. 

In  any  event,  even  if  re-entry  could  be  effected  by  notice,  in 
my  opinion  the  notice  of  6th  January  would  not  be  sufficient 
for  that  purpose.  The  lessor's  intention  to  forfeit  or  not  to 
forfeit  can  only  be  determined  by  his  unequivocal  acts.  "Election 
if  to  be  gathered  from  action  must  be  gathered  from  unequivocal 
acts.  An  unequivocal  act  is  an  act  which  would  be  justifiable 
if  he  had  elected  one  way  and  would  not  be  justifiable  if  he  had 
elected  the  other  way  . . . The  onus  is  on  the  tenant.”  Williams, 
op.  cit.,  p.  455,  citing  Scarf  v.  Jardine  (1882),  7 App.  Cas.  345 
at  361.  It  can  hardly  be  argued  that  the  notice  of  6th  January 
is  an  unambiguous  notice.  If  I were  determining  the  point  I 
would  be  inclined  to  conclude  that  primarily  it  was  intended  as 
a notice  to  quit,  and  that  the  statement  it  contains  to  the  effect 
that  the  tenancy  had  become  forfeited  and  void  is  quite  sub- 
ordinate to  the  main  purpose  of  the  notice.  But  I do  not  need 
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to  go  that  distance  and  decline  to  do  so.  All  I am  required  to 
decide  is  whether  it  can  be  treated  as  an  unequivocal  act  con- 
stituting an  election  to  forfeit,  and  I am  not  prepared  so  to  hold. 
Certainly  it  is  not  as  final  and  positive  an  act  as  the  giving  by 
the  lessor  of  a notice  to  subtenants  to  pay  future  rents  to  the 
lessor,  the  lessees  having  made  default  in  the  payment  of  their 
rent,  and  yet  in  Bishop  v.  The  Trustees  of  the  Bedford  Charity ^ 
supra,  it  was  held  that  such  a notice  was  not  enough  to  amount 
to  a re-entry. 

It  should  also  be  remembered  that  not  only  must  the  landlord 
do  some  act  evidencing  his  intention  to  enter  for  the  forfeiture 
and  determine  the  lease  but  that  the  lease  will  be  avoided  only 
from  that  time:  Cole  on  Ejectment,  1857,  p.  408.  The  notice 
given  by  the  landlords  here  is  quite  inconsistent  with  the  idea 
that  they  were  thereby  declaring  the  tenancy  at  an  end,  for  they 
clearly  state  in  it  that  the  tenancy  is  to  continue  from  its  date 
to  the  20th  February.  Surely  that  permission  is  incompatible 
with  an  immediate  forfeiture.  In  this  connection  reference  should 
be  made  to  the  case  of  Pigeon  v.  Preston  (1912),  3 W.W.R.  694, 
22  W.L.R.  894,  8 D.L.R.  126,  where  it  was  held  that  a notice  to 
vacate  at  a future  time  cannot  be  said  to  be  evidence  of  a re- 
entry as  the  lessor  thereby  recognizes  the  lessee  as  a tenant. 

For  the  foregoing  reasons,  I must  come  to  the  conclusion  that 
the  landlords,  by  giving  the  notice  of  6th  January,  were  not  in 
law  exercising  a right  of  re-entry  or  forfeiture  so  as  to  allow 
me  to  grant  equitable  relief  under  s.  19  of  the  Act,  and  accord- 
ingly the  application  must  be  dismissed  with  costs.  In  view  of 
all  the  circumstances  I fix  the  costs  at  $50,  and  the  order  may 
contain  a provision  to  the  effect  that  such  amount  be  paid  out 
of  the  moneys  in  court  to  the  landlords,  and  that  the  balance  of 
such  moneys  be  paid  to  the  tenant. 

Application  dismissed  with  costs. 

Solicitor  for  the  tenant,  applicant:  Joseph  L.  Addison, 
Toronto. 

Solicitors  for  the  landlords,  respondents:  Hughes,  Agar, 
Thompson  & Amys,  Toronto. 
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[COURT  OF  APPEAL.] 

Moore  V*  Moore  and  Welsh* 

Divorce — Evidence  of  Adultery — General  Reputation — Birth  Certificate 

—The  Vital  Statistics  Act,  R.S.O.  1937,  c.  88,  ss.  lig),  6(2),  (3),  20,  21. 

It  would  appear  from  the  authorities  that  general  evidence  of  reputa- 
tion is  not  admissible  to  prove  adultery,  but  even  if  such  evidence  is 
admissible  for  that  purpose,  it  must  be  evidence  of  general  reputation 
in  the  neighbourhood,  not  merely  testimony  based  upon  the  state- 
ments of  particular  persons  as  to  their  own  belief.  Thus  where,  in 
a wife’s  action  for  divorce,  the  plaintiff  produced  a single  witness, 
who  was  acquainted  with  the  defendants,  and  who  swore  that  he 
believed  them  to  be  married,  and  that  two  other  persons  residing 
in  the  same  neighbourhood  had  told  him  that  they  believed  the  de- 
fendants to  be  married,  held  (Henderson  J.A.  dissenting),  this  was 
not  sufficient  evidence  of  adultery  to  entitle  the  plaintiff  to  succeed. 
Although  a birth  certificate  is  made  prima  facie  evidence  of  the  facts 
shown  to  be  recorded,  the  statute  goes  no  further,  and  a certificate 
merely  stating  that  a child  has  been  born  to  persons  with  names 
similar  to  those  of  the  defendants  in  an  action  for  divorce  is  not 
proof  of  adultery  by  the  defendants,  unless  there  is  something 
further  to  identify  the  defendants  with  the  persons  named  in  the 
certificate  as  the  parents  of  the  child.  Mackie  v.  Mackie,  [1945]  2 
W.W.R.  60,  distinguished. 

An  appeal  by  the  plaintiff  (wife)  from  the  judgment  of 
LeBel  J.,  [1947]  O.W.N.  144,  dismissing  an  undefended  action 
for  divorce. 

10th  March  1947.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Hogg  JJ.A. 

W.  H.  Herrington,  K.C.,  for  the  plaintiff,  appellant:  Amey’s 
evidence  is  amply  sufficient  to  support  a finding  of  adultery,  and 
the  birth  certificate,  coupled  with  Amey’s  evidence,  is  also  evi- 
dence of  adultery.  Amey’s  testimony  sufficiently  identifies  the 
defendants  with  the  persons  named  as  parents  in  the  certificate. 

It  was  quite  proper  for  the  Local  Judge  to  permit  the 
examination  of  the  plaintiff  at  Vancouver  under  Rule  271,  and 
no  prejudice  resulted  to  the  defendants  from  the  fact  that  she 
was  not  cross-examined.  The  place  of  trial  was  changed  ex- 
pressly in  order  to  give  the  defendant  husband  an  opportunity 
to  appear  at  the  trial,  but  he  did  not  do  so. 

I also  ask  the  Court  to  consider  the  admissions  in  the  exami- 
nation for  discovery  of  the  defendant  husband,  held  since  the 
trial.  Rex  v.  Leach;  Rex  v.  Fogarty;  Rex  v.  Warilow  (1908), 
17  O.L.R.  643,  14  C.C.C.  375,  is  authority  for  the  reception  of 
this  examination. 

Cur.  adv.  vult. 

19th  March  1947.  Henderson  J.A.  (dissenting) : — An  appeal 
from  the  judgment  of  the  Honourable  Mr.  Justice  LeBel  dated 
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16th  December  1946,  dismissing  the  action,  which  was  for  the 
dissolution  of  the  marriage  between  the  plaintiff  and  the  de- 
fendant Moore. 

This  is  an  action  for  divorce  which  was  tried  at  London, 
Ontario,  on  the  3rd  October  1946,  and  was  undefended. 

Having  read  the  trial  proceedings  and  the  evidence  of  the 
plaintiff  taken  on  commission  at  Vancouver,  British  Columbia, 
I am,  with  great  respect,  unable  to  agree  with  the  learned  trial 
judge  that  a case  has  not  been  made  out  for  a divorce.  Outside 
of  the  formal  evidence  of  the  plaintiff,  the  only  witness  heard 
viva  voce  is  Mr.  Howard  C.  Amey,  who  is  a sheriff’s  officer  in 
the  city  of  Kingston,  and  to  whom  both  the  defendants  were 
personally  known,  living  as  they  do  within  about  a block  of  his 
own  residence.  He  is  an  independent,  disinterested  witness  of 
excellent  standing,  and  speaks  of  matters  within  his  personal 
knowledge,  together  with  knowledge  obtained  in  the  neighbour- 
hood in  which  the  defendants  live. 

I can  find  nothing  to  throw  any  doubt  upon  the  bona  fldes 
of  the  plaintiff,  and  there  is  clear  evidence  of  adultery,  if  Amey’s 
evidence  is  to  be  believed,  and  I see  no  reason  to  reject  it. 

I am  of  opinion  that  the  appeal  should  be  allowed  and  a 
decree  nisi  for  the  dissolution  of  the  marriage  should  be  granted, 
both  with  costs  against  the  defendant  Gordon  Emerson  Moore. 

Hope  J.A.  agrees  with  Hogg  J.A. 

Hogg  J.A.: — This  is  an  appeal  from  a judgment  of  LeBel  J., 
pronounced  on  the  16th  December  1946,  dismissing  the  action 
of  the  plaintiff  claiming  a dissolution  of  her  marriage  with  the 
defendant  Gordon  Emerson  Moore,  on  the  ground  of  adultery 
on  his  part  with  his  co-defendant,  Margaret  Welsh. 

The  plaintiff  had  no  knowledge  respecting  the  conduct  of 
her  husband,  except  such  as  was  communicated  to  her  by  her 
solicitor,  and  the  evidence  before  the  Court  by  which  it  was 
sought  to  prove  adultery  is  that  of  a sheriff’s  officer  who  served 
the  writ  of  summons  and  the  statement  of  claim  upon  the  de- 
fendants, with,  in  addition,  evidence  in  the  form  of  a birth 
certificate  of  a child  alleged  to  be  the  child  of  the  defendants. 

The  sheriff’s  officer,  one  Howard  C.  Amey,  identified  the 
defendant  Moore  by  means  of  a photograph,  and  the  co-defendant 
had  been  known  to  him  for  several  years.  He  said  that  they 
lived  in  Kingston  near  his  place  of  residence,  and  he  had  had 


C.A. 


Moore  v*  Moore  and  Welsh* 


Hogg  J.A.  251 


numerous  conversations  with  them,  but  gave  no  testimony  as 
to  the  subject  of  such  conversations.  He  stated  that  he  thought 
they  were  married,  and  that  they  were  known  in  the  neighbour- 
hood where  they  lived  as  being  man  and  wife.  He  also  testified 
that  several  persons  living  near  the  defendants  said  they  thought 
the  defendants  were  married  to  each  other.  The  several  neigh- 
bours, to  whom  Amey  had  reference,  were  the  father  of  the 
co-defendant,  who  referred  to  her  as  the  wife  of  the  defendant 
Moore,  and  a person  living  in  the  same  neighbourhood,  whose 
name  is  not  given,  but  who  is  stated  to  have  referred  to  the 
defendants  as  man  and  wife,  and  said  that  he  thought  they 
were  married  to  one  another. 

There  is  further  evidence  given  by  Amey  as  to  what  he  was 
told  by  the  co-defendant.  Several  of  the  questions  put  to  this 
witness  were  of  a very  leading  character,  but  the  admissions 
made  by  the  co-defendant  to  Amey  are  not  evidence  to  prove 
adultery  on  the  part  of  the  defendant  Moore.  Amey  described 
an  apartment  in  a house  in  the  city  of  Kingston,  in  which  he 
said  the  defendants  were  living  and  in  which  there  were  other 
apartments.  He  does  not  say  he  ever  saw  the  defendant  Moore 
in  this  apartment,  and  no  evidence  was  given  by  him  as  to 
whether  he  saw  anything  in  the  apartment,  from  which  it  might 
be  inferred  that  Moore  also  lived  in  it  as  well  as  the  co-defendant. 

There  is,  in  my  opinion,  no  evidence  as  to  the  general  reputa- 
tion, held  by  persons  in  the  neighbourhood  as  a whole,  of  the 
relationship  of  the  defendants  to  one  another.  Neither  the 
father  of  the  co-defendant  nor  the  other  person  interviewed  by 
Amey  said  anything  as  to  what  the  persons  in  the  neighbourhood 
generally  believed  respecting  the  relationship  between  the  de- 
fendants. 

General  evidence  of  the  reputation  of  a person  living  in  a 
certain  neighbourhood  is  admissible  in  certain  instances.  Phip- 
son  on  Evidence,  8th  ed.  1942,  p.  378,  says: 

“Evidence  of  general  reputation  ...  is  admissible  in  proof 
or  disproof  of  marriage.  . . . But  the  testimony  must  be  gen- 
eral; if  it  is  based  merely  on  the  statement  of  some  particular 
person  it  ceases  to  be  admissible  as  general  reputation.  . . . 
In  cases  of  bigamy,  divorce  and  petitions  for  damages  by  reason 
of  adultery,  however,  stricter  proof  is  required.” 

In  13  Halsbury’s  Laws  of  England,  2nd  ed.  1934,  pp.  600-1, 
in  discussing  the  question  of  hearsay  evidence  and  the  excep- 
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tions  thereto,  it  is  stated  that  evidence  of  repute  is  receivable 
where  the  existence  of  a marriage  is  in  question,  not  merely 
from  members  of  the  family  but  also  from  friends  and  neigh- 
bours, but  that  it  must  be  general  in  its  nature  and  not  founded 
merely  on  the  assertions  of  some  particular  person,  and  it  is 
further  stated  that  the  general  reputation  is  also  sometimes 
admitted  in  proof  of  identification.  No  mention  is  made  of  such 
evidence  being  admissible  to  prove  adultery. 

Wigmore  on  Evidence,  3rd  ed.  1940,  vol.  5,  pp.  1621-2,  s. 
1620,  in  discussing  evidence  of  reputation  as  being  an  exception 
to  the  hearsay  rule,  says  that  evidence  of  reputation  is  accepted 
as  evidence  of  moral  character,  such  as  chastity,  but  is,  of  course, 
not  admissible  to  prove  a specific  act  of  fornication  or  a condi- 
tion of  pregnancy. 

I would  gather  from  the  above-mentioned  authors  that  evi- 
dence of  general  reputation  is  not  admissible  in  an  endeavour 
to  prove  adultery,  but  whether  or  not  evidence  of  general  reputa- 
tion is  admissible  for  this  purpose,  in  my  opinion,  no  evidence 
of  general  reputation  is  produced  in  this  case,  but  merely  a 
statement  from  the  father  of  the  co-defendant  and  from  one 
other  person,  made  to  the  witness  Amey,  as  well  as  the  evidence 
of  Amey  himself,  who  said  he  thought  that  the  defendants  were 
married  to  each  other.  I do  not  think  the  testimony  of  Amey 
alone,  without  further  and  other  evidence  of  reputation,  fulfils 
the  requirements  with  respect  to  evidence  of  general  reputation 
as  set  out  in  the  passage,  to  which  reference  has  been  made, 
from  Halsbury’s  Laws  of  England. 

Turning  now  to  consideration  of  whether  the  birth  certifi- 
cate filed  as  evidence  at  the  trial  is  sufficient  in  itself  to  prove 
adultery,  the  terms  of  The  Vital  Statistics  Act,  R.S.O.  1937,  c. 
88,  must  be  considered,  as  well  as  the  form  and  contents  of  the 
certificate  itself.  Under  the  statute,  by  virtue  of  s.  20,  every 
legally  qualified  medical  practitioner  who  attends  the  birth  of 
a child,  or  if  no  physician  is  in  attendance,  a nurse  or  occupier 
of  the  house  in  which  the  child  is  born,  is  required  to  give  notice 
of  the  birth,  in  a prescribed  form,  to  the  division  registrar  of 
the  division  in  which  the  child  was  born.  By  s.  21,  when  a child 
is  born  the  registration  of  its  birth  in  the  prescribed  form  shall 
be  made  with  the  division  registrar,  (a)  by  the  father,  if  living; 
(b)  by  the  mother;  or  (c)  in  case  of  inability  on  the  part  of 
both  parents,  or  in  case  both  are  dead,  by  a person  standing 
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in  the  place  of  the  parent  of  the  child,  or  if  there  is  no  father  or 
mother  or  other  person,  as  mentioned,  the  registration  is  to  be 
made  by  the  occupier  of  the  house  in  which  the  child  was  born, 
if  he  has  knowledge  of  the  birth,  or  by  the  nurse  or  other  persons 
present  at  the  birth. 

The  “prescribed  form”,  according  to  the  interpretation  sec- 
tion of  the  Act,  shall  mean  the  form  prepared  by  the  Registrar- 
General  and  approved  by  the  Lieutenant-Governor  in  Council. 
The  certificate  filed  as  an  exhibit  in  this  case  is  not  signed  by 
anyone  other  than  the  Registrar-General,  and  it  merely  sets  out 
the  name  of  the  child,  the  date  of  its  birth  and  its  sex,  the  place 
of  its  birth,  the  name  of  its  father  as  “Gordon  E.  Moore”,  and 
states  his  occupation  as  “Army,  R.C.O.C.”  and  his  address  as 
45  Ordnance  Street,  Kingston.  The  only  other  information  given 
is  the  maiden  name  of  the  mother,  which  is  set  out  as  “Margaret 
Matilda”. 

By  s.  6,  subss.  2 and  3,  of  The  Vital  Statistics  Act,  a certificate 
of  the  details  of  any  birth,  marriage  or  death  which  is  on  record 
in  the  office  of  the  Registrar-General,  “shall  be  prlma  facie 
evidence  in  any  court  of  the  facts  certified  to  be  recorded”. 

The  witness  Amey,  who  has  been  referred  to,  testified  that 
the  house  in  Kingston  in  which  he  stated  the  defendants  were 
living,  was  45  “Organ”  Street,  not  45  “Ordnance”  Street,  as  is 
stated  in  the  certificate.  This  would  likely  be  a clerical  error. 

Neither  the  maiden  name,  nor  the  married  name,  of  the 
mother  appears  in  this  certificate,  unless  her  maiden  name  is 
taken  to  be  “Matilda”,  which  would,  I think,  be  very  unlikely. 
There  is  no  information  contained  in  the  certificate  which  identi- 
fies the  father,  Gordon  E.  Moore,  as  stated  in  the  certificate,  as 
being  the  defendant  husband  in  this  action.  Although  it  is  true 
that  the  defendant’s  name  is  Gordon  Emerson  Moore,  there 
may  be,  and  probably  are,  other  men  by  the  name  of  Gordon  E. 
Moore  in  existence. 

In  the  case  of  Mackie  v.  Mackie,  [1945]  2 W.W.R.  60,  [1945] 
3 D.L.R.  805,  in  the  Province  of  Saskatchewan,  the  testamentary 
value  of  a birth  certificate  under  a statute  substantially  similar 
to  our  Vital  Statistics  Act  was  under  consideration.  There  was 
placed  in  evidence,  in  proof  of  adultery,  a copy  of  the  record 
of  the  birth  of  a child  certified  by  the  Registrar-General  of  the 
Province,  signed  by  the  defendant  wife  in  her  maiden  name  and 
also  in  her  married  name.  A comparison  of  the  facts  stated 
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in  this  birth  certificate  with  respect  to  the  mother  named  therein, 
with  the  facts  stated  in  the  marriage  certificate  filed  in  the 
action,  together  with  other  facts  given  in  evidence,  established, 
in  the  opinion  of  the  trial  judge,  beyond  any  doubt,  that  the 
mother  of  the  child  was  the  defendant  wife  in  the  action. 

In  England,  The  Registration  of  Births  and  Deaths  Act,  1874, 
c.  88,  by  s.  38  provides  that  a certified  copy  of  an  entry  of  birth 
in  a registry  shall  not  be  evidence  of  such  birth  unless  such 
entry  either  purports  to  be  signed  by  some  person  professing 
to  be  the  informant  and  to  be  such  a person  as  is  required  by 
law,  at  the  date  of  the  entry,  to  give  to  the  registrar  informa- 
tion concerning  such  birth,  or  purports  to  be  made  on  a certifi- 
cate from  a coroner. 

Although  the  statute  makes  the  certificate  in  question  prima 
facie  evidence  of  the  facts  certified  to  be  recorded,  the  section 
goes  no  further.  There  is  nothing  in  the  birth  certificate  to  show 
by  whom  the  information  was  given  to  the  registrar,  whether 
by  the  father  or  mother  of  the  child,  or  by  one  or  other  of  the 
persons  mentioned  in  s.  21  of  the  Act. 

I think  that  in  order  that  this  certificate  could  be  regarded 
as  proof  that  the  defendant,  Gordon  Emerson  Moore,  was  the 
father  of  the  child,  Guy  Gary  Moore,  born  on  the  11th  April 
1945,  it  would  be  necessary,  in  some  manner,  to  connect  this 
defendant  with  the  Gordon  E.  Moore  mentioned  in  the  certifi- 
cate. There  should  be  evidence  of  some  link  connecting  the 
parents  of  the  child,  as  they  are  named  in  the  certificate,  with 
the  defendants  to  the  action.  Evidence  should  be  tendered  show- 
ing that  the  Gordon  E.  Moore  named  in  the  certificate  is  actually 
the  same  person  as  Gordon  Emerson  Moore,  the  husband  of 
the  plaintiff  and  one  of  the  defendants  to  the  action,  before 
the  certificate  can  be  regarded  as  of  value  for  any  higher  pur- 
pose than  being  prima  facie  proof  that  some  person  by  the  name 
of  Gordon  E.  Moore  is  the  father  of  the  child  named  in  the 
certificate,  and  some  person  by  the  name  of  Margaret  Matilda  is 
its  mother.  If  the  evidence  of  identity  is  furnished,  then  the 
certificate  is  prima  facie  proof  of  the  birth  of  a child  on  the 
date  set  out  in  the  certificate,  of  which  the  defendant  Moore  is 
the  father.  No  evidence  has  been  given  establishing  such  con- 
nection. 

I have  reached  the  conclusion  that  s.  6(3)  of  The  Vital 
Statistics  Act  must  be  interpreted  in  the  light  of  the  identity 
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of  the  persons  set  out  in  the  certificate  being  established  by 
evidence,  as  the  same  persons  who  are  the  defendants  in  the 
action. 

In  this  case  the  rule  to  the  effect  that  the  best  evidence  in 
proof  of  the  alleged  act  of  adultery  should  be  produced  does  not 
seem  to  have  been  observed,  and  it  may  not  be  out  of  place  to 
draw  attention  to  this  principle  of  evidence.  In  13  Halsbury’s 
Laws  of  England,  2nd  ed.  1934,  at  p.  531,  it  is  said: 

“The  rule  as  to  the  production  of  the  best  evidence  is  in- 
flexible, and  the  mind  of  the  Court  is  invariably  alert  to  discover, 
when  evidence  of  an  alleged  fact  is  tendered,  whether  it  is  not 
within  the  power  of  the  persons  tendering  it  to  produce  better 
evidence  of  the  same  fact,  and  if  the  Court  is  satisfied  that  better 
evidence  can  be  produced  it  will  insist — although  possibly  an 
adjournment  of  the  case  be  involved — upon  the  production 
thereof.’^ 

Counsel  for  the  plaintiff  requested  the  Court  to  receive  in 
evidence  the  transcript  of  what  he  alleged  to  be  the  examination 
for  discovery  of  the  defendant  Moore,  which  was  held  only  sev- 
eral days  ago  and  long  after  the  trial  had  been  concluded  and 
the  learned  trial  judge  had  delivered  judgment.  Even  in  the 
unlikely  event  of  this  Court  wishing  to  establish  a precedent  by 
receiving  such  material  in  the  circumstances  here  present,  coun- 
sel for  the  plaintiff  doubtless  overlooked  the  provisions  of  Rule 
327  of  the  Rules  of  Practice  and  Procedure,  which  provides  for 
examinations  for  discovery,  and  that  such  examination  must 
take  place  before  the  trial. 

In  my  opinion  the  judgment  of  the  trial  judge  should  be 
affirmed,  and  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff:  Herrington  d Slater,  Kingston. 


256 


Ontario  Reports. 


[1947J 


[COURT  OF  APPEAL.] 

The  City  of  Toronto  v*  British  American  Oil  Company  Limited; 

Imperial  Oil  Limited  (Third  Party)* 

Toronto  Harbour  Commissioners  v*  British  American  Oil  Company 
Limited;  Imperial  Oil  Limited  (Third  Party)* 

Third  Party  Proceedings — Directions — What  Should  he  Provided  for — 
Effect,  as  against  Thii'd  Party,  of  Judgment  on  Issues  between 
Plaintiff  and  Defendant — Third  Party  not  Desirous  of  Defending 
Plaintiff's  Action — Rules  169,  171 — The  Negligence  Act,  R.S.O.  1937, 
c.  115,  as  amended  by  1939,  c.  47,  s.  23. 

Where,  in  an  action  founded  on  negligence,  the  defendant  pleads,  inter 
alia,  that  the  damage  was  caused  wholly  or  partly  by  the  negligence 
of  another  person,  against  whom  the  defendant  claims  contribution, 
and  who  is  added  as  a third  party,  and  the  third  party  disclaims  any 
desire  or  intention  to  defend  the  plaintiff’s  claim  against  the  defend- 
ant, the  order  for  directions  on  the  third  party  issue  should  provide 
only  for  the  delivery  of  pleadings  as  between  the  defendant  and 
the  third  party,  the  constitution  of  the  record  of  the  issue  between 
those  parties,  and  the  trial  of  that  issue,  with  an  additional  para- 
graph providing  that  findings  of  fact,  made  in  the  principal  action, 
as  to  negligence  of  the  defendant,  and  as  to  any  damages  sustained 
by  the  plaintiff,  shall  be  binding  on  the  third  party  in  all  proceed- 
ings between  him  and  the  defendant. 

The  procedure  at  trial  in  such  circumstances,  subject  to  the  direction 
of  the  trial  judge,  should  follow  this  course:  After  the  trial  of  the 

action,  the  Court  will  determine  all  questions  of  fact  and  law  as 
between  the  plaintiff  and  the  defendant,  including  the  primary  ques- 
tion, on  which  depends  the  defendant’s  right  to  claim  contribution 
from  the  third  party,  whether  damages  have  been  caused  or  con- 
tributed to  by  the  fault  or  neglect  of  the  defendant.  If,  and  only  if, 
that  question  is  answered  in  the  affirmative,  the  Court  must  then 
determine  whether  the  damages  have  been  contributed  to  by  negli- 
gence of  the  third  party,  and,  if  so,  the  respective  degrees  of  fault 
of  the  defendant  and  the  third  party.  When  all  these  necessary 
findings  of  fact  have  been  made,  the  appropriate  judgment  as  between 
all  parties  can  be  delivered.  The  fact  that  it  may  develop  that  the 
defendant,  on  the  third  party  issue,  must  repeat  much  of  the  evidence 
already  given  in  defence  to  the  plaintiff’s  claim  ie.g.,  evidence 
directed  to  showing  that  the  damage  resulted  solely  from  the  negli- 
gence of  the  third  party)  is  not  necessarily  a fatal  objection  to  this 
course  of  procedure. 

An  appeal  by  the  defendant  from  the  order  of  Kelly  J., 
[1947]  O.W.N.  88,  varying  an  order  of  The  Master  giving  direc- 
tions on  third  party  issues  in  two  actions.  The  provisions  of 
the  orders  of  the  Master  and  Kelly  J.  are  sufficiently  summarized 
in  the  reasons  for  judgment  now  reported. 

7th  February  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

A.  C.  Heighington,  K.C.,  for  the  defendant,  appellant:  We 

served  a third  party  notice  because  of  the  judgment  in  Timmins 
V.  Taggart  Service  Ltd.,  [1940]  O.W.N.  140,  [1940]  4 D.L.R.  285. 
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Neither  the  Master  nor  Kelly  J.  has  given  directions  as  to  how 
the  liability  as  between  the  defendant  and  the  third  party  is  to 
be  decided.  Our  contention  is  that  The  Negligence  Act,  R.S.O. 
1937,  c.  115,  as  amended  by  1939,  c.  47,  s.  23,  requires  the  jury 
to  make  a finding  as  to  the  third  party’s  liability  at  the  trial  of 
the  action  between  the  plaintiff  and  the  defendant,  and  that  this 
finding  must  then  bind  the  third  party.  Since  there  was  no 
right  to  contribution  in  such  circumstances  at  common  law,  the 
statute  must  be  strictly  followed:  Cohen  v.  S,  McCord  & Co. 
Limited,  [1944]  O.R.  363,  [1944]  3 D.L.R.  207,  affirmed  [1944] 
O.R.  568,  [1944]  4 D.L.R.  753;  Sauriol  v.  Summers;  Shell  Oil 
Co.  of  Canada,  Third  Party,  [1939]  O.R.  253,  [1939]  2 D.L.R. 
297. 

For  purposes  of  The  Negligence  Act  it  is  immaterial  whether 
the  joint  tortfeasor  is  added  as  a party  defendant  or  as  a third 
party,  since  the  rights  of  the  parties  are  expressly  set  out.  It  is, 
of  course,  a condition  precedent  to  the  applicability  of  the  statute 
that  the  Court  should  find  that  the  plaintiff  has  been  injured 
by  two  wrongdoers.  Here  the  plaintiffs  refuse  to  allege  that 
they  have  been  injured  by  two  persons,  and  at  the  trial  we  must 
obtain  a decision  to  this  effect  in  the  plaintiffs’  action.  A sepa- 
rate issue  to  be  tried  in  the  one  action  is  in  the  same  position  as 
a separate  action,  in  which,  according  to  Cohen  v.  8.  McCord 
d Co.  Limited,  supra,  we  could  not  make  any  claim  for  con- 
tribution against  the  third  party. 

J.  F.  Perrett,  for  the  Toronto  Harbour  Commissioners,  plain- 
tiff, and  H.  G.  Steen,  for  the  City  of  Toronto,  plaintiff,  asked 
merely  that  if  any  change  was  made  in  the  Master’s  order  the 
plaintiffs  should  be  entitled  to  discovery  as  against  the  third 
party. 

T.  N.  Phelan,  K.C.,  for  the  third  party,  respondent:  The 

action  is  not  based  on  negligence  only,  but  also  on  contract,  and 
there  are  no  contracts  pleaded  as  between  the  plaintiff  and  the 
third  party. 

The  order  asked  for  by  the  appellant  should  not  now  be 
made,  but  should  be  left  to  the  discretion  of  the  trial  judge. 
This  would  preserve  all  our  rights  of  appeal,  whereas  if  the 
matter  is  settled  on  these  interlocutory  proceedings  our  right 
of  appeal  would  be  extinguished. 

Third  party  proceedings  are  taken  under  s.  15(d)  of  The 
Judicature  Act,  R.S.O.  1937,  c.  100,  which  is  the  only  statutory 
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provision  giving  jurisdiction  to  the  Court  in  such  proceedings. 
The  order  asked  for  by  the  appellants  would  take  away  our 
rights  under  this  section,  and  should  therefore  not  be  made: 
Barclays  Bank  v.  Tom,  [1923]  1 K.B.  221. 

Cohen  v,  S.  McCord  d Co.  Limited,  supra,  is  distinguishable, 
because  there  were  two  defendants  in  that  case,  and  the  person 
against  whom  contribution  was  sought  was  at  all  times  before 
the  Court.  I refer  also  to  Till  v.  Tonm  of  Oakville;  Barker  v. 
Town  of  Oakville  (1913) , 5 O.W.N.  601,  25  O.W.R.  520. 

A.  C.  Heighington,  K.C.,  in  reply:  So  long  as  there  are 

allegations  of  negligence  in  the  statement  of  claim  the  third 
party  should  be  added.  The  rights  as  between  it  and  the  defend- 
ant are  governed  by  The  Negligence  Act,  not  by  s.  15(d)  of 
The  Judicature  Act. 

Cur.  adv.  vult. 

20th  March  1947.  The  judgment  of  the  Court  was  delivered 
by 

Laidlaw  J.A.: — This  is  an  appeal,  by  special  leave  granted 
by  the  Honourable  the  Chief  Justice  of  the  High  Court,  from 
an  order  made  by  the  Honourable  Mr.  Justice  Kelly  in  chambers, 
dated  the  14th  December  1946,  amending  an  order  made  by 
the  Master.  The  order  of  the  Master  was  made  upon  applica- 
tion to  him,  under  Rule  169  of  the  Rules  of  Practice  and  Proce- 
dure, for  directions  after  the  third  party  entered  an  appearance 
pursuant  to  third  party  notices  issued  by  the  defendant  in  two 
separate  actions — one  brought  against  it  by  the  Corporation  of 
the  City  of  Toronto,  and  a second  action  brought  against  it  by 
Toronto  Harbour  Commissioners.  There  is  no  difference,  material 
to  the  questions  now  in  controversy,  between  the  pleadings  of 
the  plaintiff  and  the  defendant  in  the  two  actions.  The  claim 
made  in  each  action  is  for  damages.  The  plaintiff  alleges  that 
it  is  the  owner  of  certain  property;  that  the  defendant  at  the 
material  time  was  the  owner  and  occupier  of  adjoining  lands  and 
premises;  that  it  brought  highly  volatile  gasoline  and/or  oil  to 
its  lands  through  pipe-lines  and  stored  it  there  in  tanks;  that  it 
knew  or  ought  to  have  known  that  such  gasoline  and/or  oil 
was  likely  to  ignite  and  do  mischief  if  it  escaped,  and  that  it  did 
escape  and  ignite,  as  a result  of  which  the  plaintiff  suffered  dam- 
ages. The  plaintiff  complains  that  the  damages  were  the  natural 
consequence  of  the  failure  of  the  defendant  to  keep  the  highly 
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volatile  gasoline  and/or  oil  under  proper  control.  In  the  alterna- 
tive, the  plaintiff  alleges  that  the  loss  and  damage  was  sustained 
by  it  as  the  result  of  the  negligence  of  the  defendant,  and  par- 
ticulars of  the  negligence  alleged  are  set  forth  in  detail  in  the 
statement  of  claim.  In  the  further  alternative,  the  plaintiff 
pleads  that  special  damage  was  occasioned  to  it  by  reason  of 
the  maintenance  by  the  defendant  of  a nuisance.  From  the 
foregoing  it  will  be  observed  that  the  plaintiff  founds  the  action 
in  tort  on  three  alternative  causes.  In  addition,  by  amendment 
made  to  the  statement  of  claim,  the  plaintiff  pleads  a cause  of 
action  in  contract.  It  relies  upon  the  provisions  contained  in 
an  agreement  in  writing  between  it  and  the  defendant,  and  seeks 
to  enforce  a covenant  therein  contained  to  indemnify  the  plain- 
tiff. Finally,  the  plaintiff  pleads  a breach  of  an  undertaking  on 
the  part  of  the  defendant  in  respect  of  the  construction  and  main- 
tenance of  certain  works  carrying  oil  lines  to  its  premises. 

The  defendant,  by  its  defence,  denies  specifically  all  material 
allegations  in  the  statement  of  claim.  In  particular,  it  is  said 
that  if  in  fact  highly  volatile  gasoline  and/or  oil  was  present 
at  the  place  described  in  the  statement  of  claim  'The  same 
escaped  from  the  lands,  premises,  or  pipe  lines  . . . owned 
or  occupied  by  the  Imperial  Oil  Company  Limited’'.  The  defend- 
ant also  says,  in  the  alternative,  "that  if  on  the  trial  it  should 
be  found  that  the  defendant  was  negligent  and  that  such  negli- 
gence contributed  to  damage  suffered  by  the  plaintiff,  the  Im- 
perial Oil  Company  Limited  was  also  negligent  and  that  its 
negligence  also  contributed  to  such  damage,  and  the  defendant 
therefore  claims  contribution  from  the  Imperial  Oil  Company 
Limited  and  pleads  The  Negligence  Act,  R.S.O.  1937,  c.  115.” 

The  third  party  was  joined  to  the  action  pursuant  to  s.  5 
of  The  Negligence  Act  (supra)  as  amended  by  1939,  c.  47,  s.  23. 
Upon  application  of  the  defendant  to  the  Master  for  directions, 
it  was  ordered  that  a statement  of  claim  be  delivered  by  the 
defendant,  a statement  of  defence  by  the  third  party  and  a 
reply,  if  any,  within  stated  times,  and  that  those  pleadings  should 
constitute  the  record  of  the  issue  between  the  defendant  and 
the  third  party.  A direction  was  given  that  such  record  be 
entered  for  trial  at  the  sittings  at  which  the  action  is  now  set 
down  for  trial,  and  be  placed  immediately  thereafter  upon  the 
list  for  hearing,  and  further  that  "said  issue  between  the  defend- 
ant and  the  third  party  shall  be  tried  immediately  after  the 
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trial  of  the  action  as  between  the  plaintiff  and  defendant  unless 
the  Judge  presiding  at  the  trial  of  this  action  shall  otherwise 
order”.  The  order  of  the  Master  then  includes  provisions  “in 
the  event  of  the  third  party  desiring  to  set  up  any  defence  to 
the  claim  of  the  plaintiff  against  the  defendant  not  already  set 
up  by  the  defendant”;  also  as  to  the  rights  of  all  parties  in  the 
matter  of  discovery  and  production  of  documents,  the  rights  as 
to  cross-examination  of  witnesses  at  trial,  and  lastly  as  to  an 
appeal  by  the  third  party  “in  the  event  of  the  defendant  not 
appealing  from  any  Judgment  which  may  be  pronounced  in  this 
action  by  the  Court  of  first  instance  or  by  any  court  to  which 
said  judgment  may  be  carried  in  appeal”.  It  was  provided,  inter 
alia,  by  para.  7 of  the  order  of  the  Master  “that  the  third 
party  may  appear  at  the  trial  to  defend  this  action  as  it  may  be 
advised  and  that  it  be  reserved  to  the  trial  Judge  to  determine 
the  extent  to  which  the  third  party  shall  be  bound  or  made  liable 
by  the  judgment  in  the  action.”  The  defendant  appealed  from 
that  part  of  the  order  of  the  Master  which  is  contained  in  para. 
7,  supra.  It  sought,  and  now  seeks,  to  have  that  paragraph 
amended  to  read : 

“that  the  third  party  may  appear  at  the  trial  to  defend  this 
action  as  it  may  be  advised  and  that  the  third  party  be  bound 
in  the  Third  Party  issue  by  any  judgment  in  this  action  as  to 
negligence  by  the  defendant  and  by  any  finding  as  to  contribu- 
tion to  such  negligence  by  defendant  or  Third  Party  whether 
the  Third  Party  disputes  the  plaintiff’s  claim  or  not.” 

The  amendment  as  applied  for  was  not  allowed  by  Kelly  J., 
but  para.  7 was  amended  by  order  made  by  him  so  as  to  read 
as  follows : 

“7.  And  it  is  further  ordered  that  the  third  party  may 
appear  at  the  trial  to  defend  this  action  as  it  may  be  advised 
only  in  the  event  of  filing  a notice  of  some  defence  to  the 
plaintiff’s  action,  and  for  the  purpose  of  the  trial  of  the  third 
party  issue,  the  third  party  shall  be  estopped  from  denying  the 
liability  of  the  defendant  to  the  plaintiff  as  determined  at  the 
trial  of  the  plaintiff’s  action  against  the ' defendant,  and  from 
denying  the  amount  of  the  plaintiff’s  damages  as  ascertained 
at  the  said  trial.” 

Counsel  on  behalf  of  the  third  party  states  that  the  third 
party  does  not  intend  to  take  any  part  whatever  by  way  of 
defence  to  the  claim  made  by  the  plaintiff  against  the  defend- 
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ant,  and  opposes  any  effort  which  might  have  the  effect  directly 
or  indirectly  of  putting  the  third  party  in  the  position  of  a 
co-defendant.  He  concedes  quite  frankly  and  properly  that  at 
the  trial  of  the  issue  between  the  defendant  and  the  third  party, 
and  in  any  subsequent  proceedings  between  those  parties,  he 
cannot  dispute  any  findings  of  fact  made  after  trial  of  the  issues 
between  the  plaintiff  and  the  defendant.  It  would  not  be  open 
to  him  to  show  or  attempt  to  show  that  there  was  no  negligence 
on  the  part  of  the  defendant  which  caused  or  contributed  to 
the  damages  claimed  in  the  action.  A finding  of  such  negli- 
gence is  necessary  before  the  defendant  has  any  status  under 
The  Negligence  Act  to  claim  contribution  against  the  third 
party,  and  the  basis  of  such  claim  is  that  negligence  of  the  third 
party  also  contributed  to  the  damages. 

With  much  respect  for  the  views  of  the  Master  and  of  the 
learned  justice  on  appeal  from  him,  it  appears  to  me  that  the 
directions  given  in  para.  7 of  the  order,  as  originally  made  and 
as  amended,  are  inappropriate  in  the  circumstances  of  this  case, 
and  also  that  other  detailed  directions  as  given  are  unnecessary. 
The  result  is  a state  of  confusion  and  complication,  which  can 
be  avoided. 

Certain  matters  may  be  first  noted  in  respect  of  the  pro- 
ceedings between  the  parties  and  as  to  their  respective  posi- 
tions. Firstly,  the  plaintiff  makes  no  claim  against  the  third 
party  and  does  not  seek  to  establish  any  liability  on  its  part. 
It  rests  its  right  to  recover  damages  on  various  alleged  breaches 
of  duty  on  the  part  of  the  defendant.  It  ought  not  to  be  preju- 
diced or  unnecessarily  delayed  by  reason  of  questions  between 
the  defendant  and  the  third  party  in  which  it  is  not  concerned: 
Rule  171.  It  ought  to  be  in  a position  to  present  its  case  against 
the  defendant  as  freely  and  fully  as  if  the  third  party  had  not 
been  joined.  On  the  other  hand,  the  defendant  itself  must  meet 
whatever  case  may  be  presented  by  the  plaintiff,  and  cannot 
directly  or  indirectly  bring  the  third  party  against  its  will  into 
the  position  of  a co-defendant.  Moreover,  in  view  of  the  declared 
opposition  of  the  third  party  to  participate  in  any  way  in  defence 
to  the  claim  made  by  the  plaintiff,  it  is  not  appropriate  to  make 
provisions  or  give  directions  ‘In  the  event  of  filing  a notice  of 
some  defence  to  the  plaintiff’s  action”.  Finally,  the  position 
of  the  third  party  is  quite  plain.  It  is  not  confronted  with  a 
claim  made  by  the  plaintiff.  It  is  entitled  to  maintain  the  posi- 
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tion  taken  by  counsel  on  its  behalf,  namely,  that  it  does  not 
desire  to  intervene  in  the  proceedings  between  the  plaintiff  and 
the  defendant.  In  my  opinion  it  cannot  properly  be  compelled 
to  do  so,  so  long  as  it  is  bound  by  the  result  of  such  proceedings. 

The  procedure  at  trial,  in  accordance  with  my  views,  and 
subject  to  further  or  other  directions  of  the  presiding  judge, 
would  follow  this  course:  After  trial  of  the  action,  the  Court 

would  determine  all  issues  of  fact  and  law  as  between  the  plain- 
tiff and  the  defendant;  it  would  determine  the  primary  question 
of  fact  upon  which  the  right  of  the  defendant  to  claim  contri- 
bution from  the  third  party  depends,  namely:  “Were  damages 

caused  or  contributed  to  by  fault  or  neglect  of  the  defendant?” 
If  that  question  be  answered  in  the  negative,  the  claim  made  by 
the  defendant  against  the  third  party  at  once  falls  to  be  dis- 
missed. It  does  not,  of  course,  follow  that  the  action  against 
the  defendant  fails  on  all  grounds.  If  the  question  be  answered 
in  the  affirmative,  and  only  in  such  event,  the  Court  must  then 
determine  whether  the  damages  were  contributed  to  by  negli- 
gence of  the  third  party,  and,  if  so,  the  degree  in  which  the 
defendant  and  the  third  party  were  respectively  at  fault  or 
negligent.  Those  questions  of  fact  must  be  determined,  if  it  be 
necessary  to  determine  them,  forthwith  after  trial  of  the  issues 
between  the  plaintiff  and  the  defendant  and  before  judgment 
can  be  given  by  the  Court  determining  the  respective  liability 
of  all  parties.  When  all  necessary  findings  of  fact  have  been 
made,  the  appropriate  judgment  as  between  all  parties  can  then 
be  delivered.  That  procedure  does  not  appear  to  me  to  offer 
any  substantial  difficulty  in  practice.  It  may  be  that  in  defence 
to  the  plaintiff’s  claim,  as  founded  on  alleged  negligence,  counsel 
on  behalf  of  the  defendant  will  adduce  evidence  intended  to 
show  that  the  damages  claimed  were  caused  solely  by  negligence 
of  the  third  party.  If  that  defence  fails  and  the  defendant  is 
found  to  be  negligent,  it  is  still  open  to  the  defendant  to  adduce 
evidence  in  support  of  its  claim  that  negligence  of  the  third 
party  contributed  to  the  damages.  In  so  doing,  it  might  be  neces- 
sary to  repeat  some  or  all  of  the  evidence  given  by  it  in  defence 
to  the  plaintiff’s  claim,  or  the  repeating  of  such  evidence  may  be 
avoided  by  direction  of  the  trial  judge  on  consent  of  counsel. 
Even  if  it  should  be  necessary  to  repeat  such  evidence,  that  in 
itself  would  not  be  a substantial  objection  to  the  procedure  now 
proposed  for  the  determination  of  the  issues  between  all  parties. 
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The  only  directions  required  in  the  circumstances  of  this 
case  are  for  the  delivery  of  pleadings  as  between  the  defendant 
and  the  third  party,  the  constitution  of  the  record  of  the  issue 
between  those  parties,  and  the  trial  of  that  issue,  as  contained 
in  paras.  1,  2,  3 and  4 of  the  order  of  the  Master,  and,  in  addi- 
tion thereto,  there  should  be  a paragraph  to  provide  that  findings 
of  fact  as  to  negligence  of  the  defendant,  and  as  to  any  damages 
sustained  by  the  plaintiff,  as  made  in  proceedings  between  the 
plaintiff  and  the  defendant,  shall  be  binding  on  the  third  party 
in  all  proceedings  between  the  defendant  and  the  third  party. 
I would  strike  out  paras.  5,  6,  7,  8 and  9 of  the  order  of  the 
Master.  Para.  10  thereof  as  to  costs  should  be  retained.  The 
order  of  Kelly  J.  should  be  set  aside,  and  in  place  thereof  the 
order  should  provide  that  amendments  be  made  in  the  order  of 
the  Master  as  stated. 

The  costs  of  all  parties  on  appeal  to  Kelly  J.,  on  application 
for  leave  to  appeal  to  this  Court,  and  in  this  Court,  should  be 
reserved  to  the  trial  judge. 

Judgment  accordingly. 

Note:  The  following  memorandum  was  subsequently  de- 

livered: 

8th  April  1947.  Laidlaw  J.A.: — ^Upon  application  to  the 
Registrar  to  settle  the  minutes  of  the  order  of  this  Court,  counsel 
for  the  third  party  raised  certain  questions  of  law,  and  asked 
that  the  order  include  a clause  expressly  reserving  to  the  third 
party  the  right  to  deny  that  the  defendant  is  entitled  to  the 
relief  claimed  under  The  Negligence  Act. 

I was  spoken  to  this  morning  in  the  presence  of  counsel  for 
all  parties,  and  have  declined  to  include  a clause  as  requested 
by  counsel  for  the  third  party.  The  order  of  the  Court  of  Appeal 
determined  only  the  question  as  to  what  directions,  under  Rule 
169,  ought  properly  to  be  given  in  this  case.  The  Court  did  not 
consider  or  decide  the  merits  of  any  question  of  law  or  fact  as 
between  any  of  the  parties. 

Solicitors  for  the  plaintiffs,  respondents:  Hughes,  Agar, 

Thompson  & Amys,  Toronto. 

Solicitors  for  the  defendant,  appellant:  Symons,  Heighington 
d Symons,  Toronto. 

Solicitors  for  the  third  party,  respondent:  Phelan,  O'Bnen  d 
Phelan,  Toronto. 
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[COURT  OF  APPEAL.! 

Rex  V*  Constantine  and  Green. 

Criminal  Law — Mixing  Trials — Speedy  Trial — Effect  of  Judge  Hearing 

Evidence  on  Second  Charge  before  Giving  Judgment  on  First. 

It  is  not  an  absolute  rule  of  law,  although  it  is  sound  practice,  that 
where  an  accused  person  is  charged,  before  a judge  sitting  without 
a jury,  with  more  than  one  offence,  and  the  charges  are  tried  sep- 
arately, the  judge  must  give  his  judgment  on  the  first  charge  before 
hearing  evidence  on  the  second.  The  rule  of  law,  which  should  dictate 
the  practice,  is  the  fundamental  principle  that  each  charge  must 
stand  or  fall  on  its  own  merits,  and  be  decided  only  on  the  evidence 
given  on  it.  Where  the  practice  above  set  out  has  not  been  followed, 
and  the  case  reaches  the  Court  of  Appeal,  the  onus  is  on  the  Crown 
to  satisfy  the  Court  that  the  accused  has  not  been  prejudiced  by  the 
failure  to  follow  the  recognized  procedure,  and  in  some  cases  this  may 
be  very  difficult,  if  not  impossible.  Rex  v.  Bulloch  and  Stevens 
(1903),  6 O.L.R.  663,  applied;  other  authorities  considered. 

Where  a County  Court  Judge  tried  two  accused,  with  others,  on  four 
groups  of  charges  (the  groups  involving  different  accused),  reserving 
his  judgment  at  the  conclusion  of  the  evidence  on  each  group,  and 
heard  argument  and  delivered  judgment  at  the  conclusion  of  all  the 
evidence,  acquitting  the  accused  on  one  group  and  convicting  them 
on  the  others,  held,  considering  the  reasons  for  judgment  on  each 
group  with  the  evidence,  in  the  light  of  the  above  principle,  a new 
trial  should  be  ordered  on  one  group  of  charges,  but  the  appeal 
should  be  dismissed  as  to  the  others. 

Criminal  Law — Speedy  Trials  for  Indictable  Offences — More  than  One 

Count  in  Formal  Statement  in  Writing — The  Criminal  Code,  R.S.C. 

1927,  c.  36,  s.  827(3),  as  re-enacted  by  1943-44,  c.  23,  s.  25. 

Where  several  charges  against  an  accused  person  are  originally  em- 
bodied in  separate  informations,  but  a new  information  is  later  laid, 
embodying  all  the  original  charges,  with  others,  and  it  is  on  this 
information  that  the  preliminary  inquiry  is  held  and  the  accused  is 
committed  for  trial,  there  is  no  objection  to  the  combining  of  all  the 
charges  (together  with  others  that  arise  from  the  depositions)  in 
one  formal  statement  in  writing  when  the  accused  elects  for  speedy 
trial  under  Part  XVIII  of  The  Criminal  Code.  Rex  v.  Balciunas, 
[1942]  O.W.N.  503,  aflirmed  [1943]  S.C.R.  317,  and  Rex  v.  Johns, 
[1945]  O.R.  343,  do  not  apply  in  such  circumstances. 

Trials — Interference  by  Judge — Cross-examination. 

When  counsel,  in  cross-examining  a witness,  unnecessarily  repeats 
questions,  or  asks  irrelevant  questions,  the  trial  judge  should  inter- 
fere, and  if,  despite  such  interference,  counsel  persists  in  his  course, 
he  can  have  no  complaint  if  the  trial  judge  becomes  vigorous  in  his 
denunciation  of  such  conduct. 

Appeals  by  two  accused  from  their  conviction,  before  Parker 
Co.  Ct.  J.  without  a jury,  for  armed  robbery  and  other  offences. 
The  accused  appealed  in  writing,  and  counsel  were  appointed 
by  the  Court  to  represent  them. 

17th  and  20th  January  1947.  The  appeals  were  heard  by 
Laidlaw^  Roach  and  Aylesworth  JJ.A. 

G.  W.  Ford,  for  the  accused  Green,  and  C.  L.  Dubin,  for  the 
accused  Constantine,  appellants:  The  trial  judge  improperly 
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mixed  the  trials  of  the  different  charges,  or  groups  of  charges. 
Counsel  for  the  accused  applied  to  have  the  groups  of  counts 
tried  separately,  and  this  was  done,  but  when  counsel  attempted 
to  argue  and  sum  up  the  evidence  at  the  end  of  the  evidence 
on  the  first  group,  he  was  stopped.  A trial  judge  is  not  entitled 
to  postpone  his  decision  on  one  charge  until  after  he  has  heard 
evidence  on  others:  Reg.  v.  McBerny  (1897),  29  N.S.R.  327,  3 
C.C.C.  339;  Hamilton  v.  Walker,  [1892]  2 Q.B.  25;  Rex  v.  King, 
14  Alta.  L.R.  481,  31  C.C.C.  297  at  299,  [1919]  2 W.W.R.  877, 
47  D.L.R.  410.  An  apparently  contrary  line  of  cases  is  Reg.  v. 
Fry  et  al.  (1898),  19  Cox  C.C.  135,  and  Rex  v.  Bullock  and 
Stevens  (1903),  6 O.L.R.  663,  8 C.C.C.  8.  In  the  Bullock  and 
Stevens  case,  however,  the  trial  judge  expressly  said,  in  the 
stated  case,  that  he  had  come  to  his  decision  on  the  first  charge 
before  hearing  the  evidence  on  later  charges : see  yer  Osier  J. A. 
at  p.  12  (C.C.C.).  Both  Reg.  v.  McBerny  and  Rex  v.  BuTlock 
and  Stevens  were  referred  to  in  Rex  v.  Iman  Din  (1910),  15 

B. C.R.  476,  18  C.C.C.  82,  16  W.L.R.  130,  where  there  was  a 
statement  similar  to  that  in  Rex  v.  Bullock  and  Stevens,  and 
there  the  Court  was  equally  divided.  In  Rex  v.  Reid  (1907),  12 

C. C.C.  352,  4 E.L.R.  12,  the  magistrate  dismissed  the  second 
charge  before  convicting  on  the  first,  and  in  Rex  v.  Sing  (1902), 
9 B.C.R.  254,  6 C.C.C.  156,  there  was  an  affidavit  by  the  magis- 
trate that  he  was  not  affected  by  the  evidence  on  one  charge  in 
reaching  his  decision  on  the  other.  In  none  of  these  cases  were 
there  as  many  charges  as  here. 

More  recent  cases,  to  the  same  effect  as  Reg.  v.  McBerny, 
supra,  are  In  re  Blackburn  (1937) , 1 M.P.R.  126,  68  C.C.C.  307, 
[1937]  3 D.L.R.  130  {sub  nom.  Rex  v.  Bla/^kburn) ; Rex  v.  Frank, 
18  M.P.R.  178,  84  C.C.C.  94,  [1945]  3 D.L.R.  516,  [1945]  C.T.C. 
11. 

It  should  be  assumed  that  the  accused  were  prejudiced  by 
the  course  adopted,  unless  the  contrary  is  shown  by  the  Crown. 

The  trial  judge  failed  to  direct  himself  properly  as  to  the 
danger  of  convicting  on  the  uncorroborated  identification  of  a 
single  witness,  and  improperly  admitted  irrelevant  evidence,  and 
relied  on  it  as  corroboration  of  the  identification.  He  relied, 
e.g.,  on  the  fact  that  the  appellants  and  the  other  accused  were 
together  when  arrested,  but  they  were  not  arrested  until  three 
months  after  the  offences  at  Urquhart  Motors.  He  relied,  further, 
on  the  finding  in  the  car  of  the  flashlight  stolen  at  Stratford, 
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and  this  was  of  course  evidence  only  as  to  the  Stratford  charge. 
It  is  quite  clear  that  in  other  respects  the  trial  judge  relied,  for 
corroboration  of  the  evidence  of  identification  on  one  group  of 
charges,  on  evidence  given  on  another  group  of  charges.  We 
refer  to  Rex  v,  Anderson,  46  Man.  R.  97,  70  C.C.C.  275,  [1938] 
2 W.W.R.  49,  [1938]  3 D.L.R.  317. 

The  evidence  is  too  meagre  and  uncertain  to  support  a con- 
viction: Rex  V,  Yates,  62  B.C.R.  307,  85  C.C.C.  334,  [1946]  1 
W.W.R.  449,  [1946]  2 D.L.R.  521, 1 C.R.  237. 

The  trial  judge  improperly  interfered  in  counsel’s  conduct 
of  the  defence,  and  unduly  limited  him  in  his  cross-examination 
of  Crown  witnesses,  particularly  the  witness  McGowan,  as  to 
identification,  and  production  of  his  report,  which  should  have 
been  ordered:  Rex  v.  Clarke  (1930),  22  Cr.  App.  R.  58. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
The  rule  against  mixing  trials  is  not  one  of  law,  but  a question 
of  practice,  and  the  Court  should  not  interfere:  Rex  v,  Bullock 
and  Stevens,  supra,  at  p.  11  (C.C.C.).  The  evidence  on  each 
charge  was  ample,  and  the  defence  in  each  case  was  an  alibi, 
which  the  trial  judge  did  not  believe. 

The  trial  judge  had  a right  to  interfere,  to  the  extent  that 
he  did,  with  the  cross-examination,  and  his  conduct  cannot 
vitiate  the  trial. 

G,  W.  Ford  and  C.  L.  Duhin,  in  reply. 

21st  February  1947.  The  Court  subsequently  directed  further 
argument  on  the  question  of  the  validity  of  the  procedure,  in 
view  of  the  fact  that  the  charges  against  the  accused,  which 
were  embodied  in  one  formal  statement  in  writing  at  the  trial, 
had  apparently  been  originally  contained  in  separate  informa- 
tions. 

G.  W.  Ford:  There  were  four  informations  in  all.  The 

first,  containing  five  counts  against  five  accused  (variously  com- 
bined in  the  different  counts),  bears  a notation  that  all  the 
accused  elected  for  trial  in  a higher  court  and  were  committed. 
At  the  bottom  is  written:  “See  new  information.”  The  notation 
as  to  committal  is  not  signed.  The  second  information,  laid  at 
Stratford,  charges  a single  offence,  and  bears  no  notations  of 
any  kind.  The  third,  laid  at  Hamilton,  alleges  one  offence 
against  five  accused,  and  bears  an  endorsement  requesting  a 
magistrate  at  Toronto  to  “hear  this  case”,  but  no  further  nota- 
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tion.  The  fourth,  laid  at  Toronto,  contains  all  the  charges, 
with  others,  and  bears  a notation  that  all  five  accused  have 
elected  for  trial  at  the  next  court  of  competent  jurisdiction,  and 
have  been  committed  for  trial.  The  formal  statement  in  writ- 
ing, under  s.  827(3)  of  The  Criminal  Code,  R.S.C.  1927,  c.  36, 
as  re-enacted  by  1943-44,  c.  23,  s.  25,  omits  one  or  two  of  these 
charges  and  contains  one  added  charge,  in  addition  to  all  the 
others  which  were  in  the  fourth  information. 

The  rule  is  that  unrelated  charges,  originating  in  separate 
informations,  may  not  be  joined  in  one  formal  statement  in 
writing.  These  charges,  though  they  were  all  contained  in  the 
fourth  information,  clearly  originated  in  the  earlier  informations, 
on  some  of  which  the  accused  had  apparently  elected  before 
the  fourth  information  was  laid.  The  accused’s  rights  cannot 
be  taken  away  by  the  Crown  simply  laying  a new  information 
embodying  the  contents  of  all  the  others.  We  rely  on  Rex  v. 
Bdlciunas,  [1942]  O.W.N.  503,  78  C.C.C.  255,  [1942]  4 D.L.R. 
511,  affirmed  [1943]  S.C.R.  317,  79  C.C.C.  285,  [1943]  2 D.L.R. 
479;  Rex  u.  Deur,  [1944]  S.C.R.  435  at  440,  82  C.C.C.  289,  [1945] 
1 D.L.R.  187;  Rex  v.  Johns,  [1945]  O.R.  343,  84  C.C.C.  213, 
[1945]  3 D.L.R.  653.  [Laidlaw  J.A.:  There  is  no  doubt  about 
the  principle  of  law.  The  only  question  here  is  whether  these 
charges  all  ^‘originated”  in  the  information  of  28th  November 
(the  fourth),  or  whether  we  should  go  behind  that  information.] 
Taking  the  ordinary  meaning  of  the  word  “originate”,  it  must 
refer  to  the  first,  or  original,  information.  What  the  cases 
clearly  mean  is  that  only  related  charges  arising  out  of  a single 
information  may  be  included  in  one  formal  statement  in  writing. 
The  original  informations  here  were  apparently  not  withdrawn 
in  open  court.  Further,  these  different  groups  of  counts  are 
not  “related”  offences. 

C,  L.  Dubin:  I adopt  the  argument  just  advanced.  In  con- 
sidering the  procedure  under  Part  XVIII  it  must  be  remembered 
that  there  is  nothing  in  that  part  corresponding  to  ss.  856-8. 
It  was  never  contemplated  that  either  under  Part  XVIII  or 
under  Part  XIX  unrelated  charges  should  be  tried  together. 
This  is  precisely  what  Rand  J.  condemned  in  Rex  v.  Deur,  supra, 
at  p.  442.  I refer  further  to  Rex  v.  Longo,  [1941]  O.R.  120  at 
122, 126,  76  C.C.C.  142,  [1941]  3 D.L.R.  211. 

Rex  V.  Cembal  and  Semovoonyk,  [1945]  O.W.N.  585,  84  C.C.C. 
294,  [1946]  1 D.L.R.  62,  though  it  is  in  some  ways  similar  to 
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this  case,  has  important  circumstances  which  are  not  here 
present. 

W.  B.  Common,  K.C.:  There  is  no  notation  by  a magistrate 
of  a committal  for  trial  on  any  information  except  the  last  one, 
and  no  notation  of  any  kind  on  the  second  and  third.  Section 
827(3)  is  directly  applicable,  and  the  formal  statement  in  writing 
was  based  entirely  on  that  last  information,  with  one  added 
count,  arising  out  of  the  depositions. 

The  fourth  information  is  not  merely  the  aggregate  of  the 
other  three.  There  are  again  some  changes  in  the  formal  state- 
ment, but  it  embodies  '‘the  charges”  in  the  fourth  information, 
with  the  one  added  count,  and  no  others.  The  information  on 
which  these  men  were  committed  for  trial  is  the  fourth  one 
only,  and  it  is  quite  immaterial  in  this  appeal  what  happened 
to  the  others.  [Aylesworth  J.A.:  Can  it  be  said  that  the 

Crown,  by  its  conduct,  and  by  that  alone,  has  abandoned  the 
earlier  informations  ? ] I submit  it  can. 

We  are  directly  within  the  rule  in  Rex  v.  Deur,  supra.  There 
is  no  basis  for  the  suggestion  that  the  offences  must  be  related. 
The  ratio  of  the  decision  in  Rex  v.  Johns  is  that  there  had  been 
two  informations,  and  two  separate  committals,  and  that  case 
cannot  apply  here.  In  Rex  v.  Longo  charges  embodied  in  sep- 
arate charge  sheets  had  been  tried  together.  Rex  v.  Cembol  and 
Semowonyk  was  admittedly  a very  exceptional  case. 

G.  W.  Ford  and  C.  L.  Dubin,  in  reply. 

Cur.  adv.  vult. 

21st  March  1947.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — The  appellants  were  convicted  by  His  Honour 
Judge  Parker,  sitting  in  the  County  Court  Judges’  Criminal 
Court,  at  the  city  of  Toronto,  on  17th  June  1946,  on  some  of 
a number  of  charges  on  which,  following  a preliminary  hearing, 
they  had  elected  speedy  trial  under  Part  XVIII  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36.  Both  appellants  appeal  against  their 
respective  convictions,  and  the  appellant  Constantine  also  asks 
leave  to  appeal  against  the  sentence  imposed  on  him.  They 
were  each  sentenced  to  fourteen  years  in  the  penitentiary  on 
each  charge,  the  sentences  to  run  concurrently. 

The  crimes  charged  fall  into  four  groups.  Those  in  the  first 
group  arise  out  of  the  breaking  and  entering  of  premises  known 
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as  Urquhart  Motors,  in  the  township  of  York,  just  outside  the 
city  of  Toronto,  on  the  23rd  August  1945;  those  in  the  second 
group  out  of  an  armed  robbery  on  the  premises  of  John  Duff 
and  Sons,  in  the  city  of  Hamilton,  on  the  night  of  26th  August 
or  the  early  morning  of  27th  August  1945;  those  in  the  third 
group  out  of  an  armed  robbery  on  the  premises  of  the  Lake  of 
the  Woods  Milling  Company,  at  the  city  of  Toronto,  on  16th 
September  1945;  and  those  in  the  fourth  group  out  of  an  armed 
robbery  on  the  premises  of  Swift  Canadian  Company  Limited, 
in  the  city  of  Stratford,  on  the  night  of  12th  October  or  the 
early  morning  of  13th  October  1945.  Those  charges  are  as 
follows : 

Group  1. 

Both  appellants  and  one  George  Dobbie  were  jointly  charged : 

Count  1 — ^with  breaking  and  entering  the  premises  of  Urqu- 
hart Motors,  with  intent  to  commit  therein  the  indictable  offence 
of  theft; 

Count  2 — ^with  having  unlawfully  shot  at  one  Walter  Mc- 
Gowan, with  intent  to  maim,  disfigure  or  disable  him,  or  to  do 
him  other  grievous  bodily  harm; 

Count  3 — ^with  having  unlawfully  shot  at  Walter  McGowan, 
with  intent  to  resist  or  prevent  their  lawful  apprehension. 

Group  2. 

The  appellant  Green  alone  was  charged : 

Count  7 — ^with  the  armed  robbery  of  Norman  Bowman  and 
Frank  Tomlinson  of  money  and  securities,  the  property  of  John 
Duff  and  Sons  Limited; 

Count  8 — ^with  breaking  and  entering  the  warehouse,  shop 
and  office  of  John  Duff  and  Sons  Limited. 

Group  3. 

The  appellant  Constantine  and  one  Hiscox  were  jointly 
charged : 

Count  4 — ^with  the  armed  robbery  of  William  Cunliffe  of 
cash  and  securities  and  articles  of  jewellery,  the  property  of  the 
Lake  of  the  Woods  Milling  Company  Limited; 

Count  5 — with  the  armed  robbery  of  the  said  Cunliffe  of  the 
said  cash,  securities  and  jewellery,  and  at  the  time  of,  or  imme- 
diately before,  or  immediately  after,  such  robbery,  wounding, 
beating,  striking,  or  using  personal  violence  to  him. 
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Group  4. 

Both  appellants  were  charged : 

Count  6 — ^with  the  armed  robbery  of  Joseph  Miller  of  cash, 
the  property  of  Swift  Canadian  Company  Limited. 

The  accused  Dobbie  did  not  appear  for  trial  before  the 
learned  County  Court  Judge.  Apparently,  following  his  com- 
mittal for  trial,  he  was  at  large,  and  at  the  time  fixed  for  trial 
he  was  confined  to  a penitentiary  in  the  United  States  following 
his  conviction  there  on  a charge  of  having  possession  of  bur- 
glar’s tools. 

In  the  court  below  all  the  accused  were  represented  by  the 
same  counsel,  and  at  the  opening  of  the  trial  he  requested  that 
each  charge  be  tried  separately,  but  at  once  acceded  to  the  sug- 
gestion of  the  Court  that  those  offences  which  arose  out  of 
the  same  circumstances  should  be  tried  together. 

The  trial  of  the  appellants  on  counts  1,  2 and  3 was  then 
proceeded  with,  and  when  all  the  evidence,  both  for  the  Crown 
and  for  the  accused,  had  been  heard  on  those  counts,  counsel 
for  the  accused  asked  the  Court  to  dispose  of  them  before  pro- 
ceeding to  hear  the  evidence  on  any  of  the  other  counts.  The 
learned  trial  judge  stated  that  he  would  not  do  so,  and  that  he 
proposed  to  reserve  his  judgment.  Counsel  for  the  accused  then 
asked  if  he  might  sum  up  the  evidence  on  counts  1,  2 and  3 and 
present  his  argument.  The  learned  trial  judge  refused  that 
request,  and  stated  in  substance  that  he  would  hear  the  evidence 
on  all  the  charges  and  then  give  counsel  an  opportunity  to 
present  argument  on  all  of  them  before  he  would  give  judgment. 
That  was  the  course  which  then  followed.  All  the  evidence  was 
heard  on  count  6,  then  on  counts  7 and  8,  and  finally  on  counts 
4 and  5.  The  defence  to  each  charge  was  an  alibi. 

At  the  conclusion  of  all  the  evidence  on  all  the  charges,  the 
learned  trial  judge  heard  argument  on  all  the  charges  and  then 
reserved  judgment.  Four  days  later,  he  delivered  his  judgment 
and  found  both  the  appellants  guilty  on  counts  1,  3 and  6 and 
not  guilty  on  count  2;  the  appellant  Green  guilty  on  counts  7 
and  8;  the  appellant  Constantine  and  the  accused  Hiscox  not 
guilty  on  counts  4 and  5. 

The  arguments  presented  in  this  Court  on  behalf  of  the 
appellants  were  several : 

First:  It  was  argued  that  the  learned  trial  judge  erred  in 

mixing  the  trials  by  refusing  to  hear  argument  and  deliver 
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judgment  at  the  conclusion  of  the  evidence  on  each  charge  or 
group  of  charges  where  two  or  more  were  tried  together,  and 
by  reserving  judgment  until  he  had  heard  all  the  evidence  on  all 
the  charges;  that  he  had  relied  for  corroboration  of  evidence  as  to 
identification  on  each  charge  upon  evidence  which  was  not  rele- 
vant to  that  charge  or  given  in  connection  with  it,  and  upon 
facts  which,  regardless  of  the  particular  charge  in  connection 
with  which  they  were  introduced  in  evidence,  do  not  amount  to 
corroboration. 

Laborious  and  lengthy  though  it  may  be,  in  order  to  test 
those  arguments,  and  the  better  to  apply  certain  legal  principles, 
it  becomes  necessary  to  summarize  the  evidence  given  on  each 
group  of  counts  and  then  to  refer  to  the  trial  judge’s  reasons 
for  his  decision  on  each  of  them. 

Nummary  of  evidence  on  counts  in  Group  1 {counts  1,  2 and  3) : 

The  key  witness  was  one  Walter  McGowan,  a police  constable 
on  the  police  force  for  the  township  of  York.  He  testified  that 
in  the  early  morning  of  the  24th  August  1945,  while  standing 
in  the  shadow  of  a building  and  motor  car,  on  the  west  side  of 
Dufferin  Street,  almost  immediately  opposite  the  premises  of 
Urquhart  Motors,  he  observed  a man  walk  easterly  along  Rams- 
den  Street,  which  is  a street  running  east  and  west,  a short 
distance  south  from  where  McGowan  then  stood;  that  when  the 
man  arrived  at  Dufferin  Street  he  stopped  and  beckoned,  and 
two  other  men  joined  him,  both  of  whom  came  from  the  direc- 
tion from  which  the  first  man  had  come;  that  the  three  walked 
northerly  on  the  west  side  of  Dufferin  Street  to  a point  about 
opposite  where  McGowan  stood,  that  they  were  then  about  10 
or  15  feet  from  him,  and  that  he  saw  their  faces  distinctly.  The 
three  men  then  crossed  the  street  to  the  premises  of  the  Urqu- 
hart Motors.  At  about  that  same  time,  a motor  car  came  south 
on  Dufferin  Street  and  backed  up  against  the  doors  of  the 
Urquhart  Motors.  McGowan  swore  that  the  three  men  who 
came  along  first  Ramsden  Street,  and  then  northerly  on  Dufferin 
Street,  and  thence  across  to  the  premises  of  Urquhart  Motors, 
were  Constantine,  Green  and  Dobbie.  McGowan  swore  that 
Constantine  “jimmied”  the  outside  door  with  a crowbar  and 
then  entered  with  Dobbie  and  the  driver  of  the  car;  that  Green 
remained  outside;  that  those  inside  attempted  to  move  the  safe; 
that  he,  McGowan,  crossed  the  street,  and  when  he  was  observed 


272 


Ontario  Reports. 


[1947] 


by  Green,  Green  raised  the  alarm,  and  all  the  participants  in 
the  break-in  ran  northerly  and  across  a field  in  a south-easterly 
direction.  McGowan  followed  and,  after  a warning,  fired  in  the 
direction  of  the  accused;  that  one  of  the  accused — he  cannot 
say  which  one— turned  and  fired  back  at  McGowan;  that  later, 
when  assistance  came,  a search  was  made  and  a crowbar  and 
fiashlight  were  found  in  the  field  over  which  the  accused  had 
sped. 

On  cross-examination,  he  stated  that,  a short  time  before  the 
occurrence  to  which  he  referred  in  his  examination-in-chief,  he 
had  been  standing  inside  a police  box,  which  apparently  was 
very  much  like  a sentry-box  with  a door  on  it,  when  a motor  car 
bearing  licence  number  7A32  stopped  outside  that  police  box 
and,  without  anyone  alighting  from  it,  was  later  driven  away; 
that  on  1st  November  1945  he  attended  a line-up  at  police  head- 
quarters in  the  city  of  Toronto;  that  he  identified  Constantine, 
Green  and  Dobbie;  that  he  had  doubts  as  to  one  Kay  who  was 
in  that  line-up,  and  voiced  his  doubt,  although  he  was  suspicious 
as  to  Kay's  identity,  but  refused  to  identify  him  positively;  that 
the  distance  from  where  he  was  standing  in  the  shadows  on  the 
east  side  of  Dufferin  Street  to  the  Urquhart  premises  was  140 
to  150  feet;  that  the  car  which  backed  up  to  the  Urquhart  prem- 
ises was  not  the  car  bearing  motor  vehicle  licence  7A32;  that 
on  the  night  in  question  he  did  not  know  the  accused  by  name, 
and  only  learned  their  names  at  the  time  that  he  identified  them 
at  police  headquarters;  that  he  had  given  a description  of  the 
men  to  his  chief  constable  on  the  day  of  the  occurrence. 

Police  sergeant  Sisson  gave  evidence  and  testified  that  at 
an  early  hour  of  the  morning  of  Saturday  27th  October  1945, 
while  he  was  patrolling  in  a motor  car  with  police  cadet  Snyder, 
as  a result  of  a radio  message  received  by  them,  they  stopped  a 
motor  car  bearing  license  number  4S177  and  apprehended  Con- 
stantine, Green  (who  was  driving),  Dobbie,  Kay  and  Hiscox. 

By  way  of  defence,  counsel  called  Chief  Constable  Alexander, 
of  the  York  Township  police  force,  who  produced  the  report 
which  McGowan  had  turned  in,  which  report  conflicted  in  some 
particulars  with  the  evidence  given  by  McGowan  at  the  trial. 
For  example,  in  that  report  he  said  that  the  man  who  drove 
the  car  remained  outside  and  gave  the  orders. 

Constantine  gave  evidence  on  his  own  behalf.  He  identified 
car  7A32  as  a car  belonging  to  Kay.  He  denied  taking  part  in 
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the  breaking-in  at  Urquhart  Motors  and  attempted  to  set  up 
an  alibi.  He  said  that  on  24th  August,  at  the  time  of  this 
occurrence,  he  was  in  a house  at  64  Shuter  Street,  in  the  city 
of  Toronto,  where  he  was  then  living;  that  he  remembered  that 
occasion  because  he  had  visited  Kay  that  night  in  a hotel  some- 
where in  downtown  Toronto;  that  the  car  which  he  was  driving 
at  the  time  of  his  arrest  was  Bobbie’s  car,  although  it  was 
registered  in  the  name  of  Bobbie’s  girl-friend,  one  Mary  Clay. 
On  cross-examination,  he  stated  that  there  was  a “cottage”  near 
Richmond  Hill,  north  of  Toronto,  which  was  occupied  by  Green, 
Bobbie  and  Mary  Clay.  This  “cottage”  was  a ramshackle  old 
place  with  which  Constantine  at  least  admitted  he  was  quite 
familiar.  He  repudiated  the  suggestion  that  he  lived  there,  but 
said  he  had  been  there  on  a number  of  occasions  on  invitation 
for  the  purpose  of  drinking.  He  then  changed  his  story  and 
said  that  car  7A32  was  Green’s  car. 

Green  gave  evidence  and  said  that  car  7A32  was  Kay’s  car; 
that  he  had  moved  to  the  “cottage”  at  Richmond  Hill  about 
1st  August;  that  he  rented  it  from  Bobbie.  He  said  he  knew 
the  premises  at  264  St.  Clarens  Avenue;  that  on  one  occasion  he 
had  put  Kay’s  car  in  the  garage  there,  Kay  being  with  him. 

The  foregoing  is  a brief  summary  of  the  evidence  on  counts 
1,  2 and  3.  Bealing  with  those  counts,  the  learned  trial  judge  in 
delivering  judgment  said : 

“I  have  carefully  considered  the  argument  of  counsel  and 
studied  the  evidence  very  carefully,  and  in  reaching  my  judg- 
ment, I am,  of  course,  directing  my  mind  as  I should  have  to 
direct  a jury,  that  it  is  dangerous  to  convict  upon  evidence  of 
identification  by  P.  C.  McGowan,  who  had  an  unusual  oppor- 
tunity to  observe  the  men  as  they  passed  him  while  he  was 
concealed  behind  an  automobile.  There  is  also  the  fact  that  car 
7A32  stopped  and  was  still  in  front  of  the  police  shed  half  an 
hour  before  the  alleged  break-in  at  Urquhart  Motors.  Then,  in 
addition,  you  have  all  of  the  accused  arrested  at  the  same  time, 
and  it  would  appear,  from  the  evidence  given,  these  men  were 
closely  associated  for  quite  a period.  I find  the  accused  Con- 
stantine and  Green  guilty  on  counts  1 and  3,  not  guilty  on 
count  2.” 

I turn  now  to  count  6.  A summary  of  the  evidence  given  in 
connection  with  that  charge  is  as  follows : 
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Walter  Nickles  testified  that  he  was  the  chief  clerk  of  the 
Swift  Canadian  Company  Limited  at  Stratford;  that  he  had  left 
the  company’s  premises  about  10  or  11  o’clock  on  the  night  of 
12th  October;  that  there  were  two  safes  in  the  premises — one 
a large  safe,  the  other  much  smaller;  that  the  contents  of  the 
two  safes  in  cash  and  bonds  amounted  to  about  $3,200;  that 
he  was  called  back  to  the  company’s  premises  in  the  early  hours 
of  13th  October  and  found  the  small  safe  gone  and  the  large 
safe  toppled  over  on  the  floor,  with  the  door  broken  off  and  the 
contents  gone. 

One  Miller  stated  that  he  was  the  night  watchman;  that 
between  10.30  and  11  o’clock  one  Mrs.  Taylor  and  her  two 
teen-age  boys.  Bill  and  Donald,  were  visiting  with  him  in  the 
company’s  premises;  that  at  about  11  o’clock,  when  they  decided 
to  leave,  he  went  to  the  door  and  unbarred  it  to  permit  their 
exit,  and  when  he  had  the  door  partially  open  for  that  purpose, 
five  men  suddenly  appeared  and  announced  that  it  was  a “stick- 
up”;  that  they  pushed  Miller  back  into  the  building;  that  they 
were  all  armed,  some  with  revolvers,  some  with  machine  guns; 
that  they  lined  him  and  Mrs.  Taylor  and  her  two  boys  against 
the  wall,  and  later  locked  them  in  the  foreman’s  office,  and  that 
while  locked  in  this  office  he  could  hear  the  intruders  in  a 
nearby  room  pounding;  that  at  about  1.30  o’clock  some  of  the 
intruders  came  to  the  foreman’s  office;  that  he.  Miller,  was  taken 
from  the  office  and  made  to  lie  face  down  on  the  floor,  and  in 
that  position  he  was  tied;  that  the  intruders  started  to  tie  up 
the  two  boys,  who  were  also  taken  from  the  foreman’s  office; 
that  the  telephone  was  ringing,  and  the  intruders  left;  that  while 
being  tied  he  heard  the  motor  of  one  automobile  running  outside, 
and  that  immediately  upon  their  leaving  him  he  heard  the  motor 
of  another  automobile  started.  This,  in  his  testimony,  was 
important:  When  he  went  to  the  door  to  permit  Mrs.  Taylor 

and  her  boys  to  leave,  he  had  a flashlight  in  his  hand;  the  in- 
truders grabbed  the  flashlight  and  took  it  from  him;  that  flash- 
light was  marked  with  identification  marks,  the  same  as  other 
tools  belonging  to  Miller  in  and  around  the  plant,  and  Miller 
identified  that  flashlight  when  it  was  produced  by  the  Crown  at 
the  trial. 

Mrs.  Taylor  gave  evidence.  She  confirmed  what  Miller  had 
said  with  respect  to  the  men  and  their  being  armed,  and  how 
she  and  the  others  were  locked  in  the  foreman’s  office.  This,  in 
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her  evidence,  is  of  importance:  After  she  and  the  others  had 

been  in  the  foreman's  office  for  a considerable  time,  one  man 
came  to  the  foreman's  office  and  ordered  Miller  to  come  out; 
she  described  that  man  as  wearing  a handkerchief  over  the  lower 
part  of  his  face,  and  also  wearing  a slouch  hat  drawn  well  down 
over  his  forehead;  subsequently,  at  a police  line-up  at  the  city 
of  Toronto,  on  1st  November,  she  pointed  to  Green  in  that  line- 
up, and  thought  that  she  identified  him  as  the  man  who  had 
come  to  the  foreman's  office  to  take  Miller  out,  but  she  was  not 
certain  as  to  that  identification. 

One  Adair,  a 17-year  old  boy,  testified  that  in  the  early  morn- 
ing of  13th  October  he  was  returning  from  a party  at  the  village 
of  Shakespeare,  which  is  six  miles  or  so  outside  the  city  of 
Stratford;  he  was  standing  on  the  south-west  corner  of  the 
intersection  when  a motor  car  came  from  the  direction  of  the 
city  of  Stratford,  that  is,  from  the  north,  and  turned  west  in  the 
intersection;  that  part  of  the  intersection  where  Adair  was 
standing  was  reasonably  well  lighted,  and  the  car  passed  within 
4 or  5 feet  of  this  witness.  He  was  attracted  to  the  occupants 
because  they  had  handkerchiefs  around  their  necks,  and  after 
the  car  passed  him,  he  turned  and  observed  that  there  was  a 
safe  in  the  trunk  of  the  car.  Later,  at  a police  line-up  in  the 
city  of  Toronto,  he  positively  identified  Constantine  and  Green 
as  two  of  the  occupants. 

One  Templeton  gave  evidence  that  the  smaller  of  the  two 
safes  was  recovered  on  the  roadside,  about  thirteen  miles  from 
Stratford,  smashed  open. 

Det.-Sgt.  Hinshelwood,  of  the  Toronto  police  department, 
testified  that,  as  a result  of  information,  he  had  been  keeping 
under  observation  a garage  at  the  rear  of  264  St.  Clarens  Avenue; 
that  in  the  early  evening  of  22nd  October  he  observed  a large 
truck  in  the  lane  leading  up  to  this  garage,  and  the  truck  was 
being  backed  into  the  garage;  that  there  were  three  or  four 
men  present,  and  he  identified  Green  and  Bruce  Kay  as  being 
two  of  them.  He  knew  both  Green  and  Kay. 

Det.-Sgt.  Nimmo,  also  of  the  Toronto  police  department, 
stated  that  on  the  evening  of  22nd  October  he  visited  this  garage, 
and  saw  that  car  licence  7A32  was  jacked  up;  he  entered  the 
garage  and  found  in  the  glove  compartment  a flashlight,  being 
the  one  which  Miller  identified  in  evidence  as  the  one  taken 
from  him  at  the  Swift  Canadian  premises  on  12th  October;  he 
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also  found  two  other  flashlights  and  some  handkerchiefs  hidden 
beneath  the  floor  of  the  garage,  and  some  clothing  on  the  floor 
of  the  garage.  (The  relevance  of  that  clothing  is  not  made 
elsewhere  to  appear  in  connection  with  this  charge.)  He  also 
found  a hat  bearing  the  initials  “G.T.D.”  which  counsel  for  the 
Crown  suggested  might  indicate  it  was  Bobbie’s  hat.  There  is 
nothing  in  the  record  to  prove  it  was  Bobbie’s  hat,  nor  does 
anything  turn  on  the  presence  of  the  other  clothing  which  was 
found. 

Sergeant  Sisson  gave  evidence  and  repeated  the  circumstances 
under  which  the  appellants  were  arrested. 

One  Guthrie  stated  that  he  had  been  employed  to  tow  auto- 
mobile licence  7A32  from  Willowdale,  north  of  Toronto,  to  the 
garage  on  St.  Clarens  Avenue;  he  cannot  identify  the  man  who 
employed  him,  but  Green  paid  him. 

Both  appellants  testified  on  their  own  behalf,  and  the  defence 
was  an  alibi.  Green  admitted  that  he  was  present  when  the 
motor  car  was  towed  to  the  garage. 

. Bealing  with  this  count,  the  learned  trial  judge  said : 

“With  regard  to  count  6,  the  robbery  of  Swift’s  at  Stratford, 
there  is  the  evidence  of  Mrs.  Taylor,  who  was  in  the  place  at 
the  time,  but  she  says  she  is  not  sure  of  the  identification  of 
Constantine  and  Green. 

“There  is  the  evidence  of  Adair,  who  I find  identified  the  two 
accused  in  the  line-up,  and  he  at  one  time  was  only  4 feet  away 
from  them  and  had  a good  opportunity  of  observing  them  on 
account  of  the  light  on  the  comer  and  in  the  grocery  store,  and 
then  there  is  the  significant  fact  that  the  flashlight  taken  from 
the  man  in  Swift’s  was  found  in  the  car  at  the  rear  of  264  St. 
Clarens  Avenue.  I find  Constantine  and  Green  guilty  on  count 
6.” 

Turning  now  to  counts  7 and  8,  the  evidence  given  in  con- 
nection with  those  counts  may  be  summarized  as  follows : 

Robert  Buff,  the  vice-president  of  John  Buff  and  Sons  of 
Hamilton,  meat  packers,  testified  that  he  was  called  to  the 
company’s  plant  about  6 o’clock  in  the  morning  of  27th  August 
and  found  the  vault  broken  open,  the  safe  missing,  and  some 
cash-boxes,  which  were  not  in  the  safe  but  were  in  the  vault, 
broken  open  and  rifled.  In  all,  over  $14,700  had  been  taken  in 
cash,  cheques,  victory  bonds  and  war  savings  certificates.  He 
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later  saw  this  safe  in  a field  about  twenty  miles  from  the  city 
of  Hamilton. 

Norman  Bowman,  an  engineer  at  this  plant,  stated  that  at 
about  3 o’clock  in  the  morning  of  27th  August  he  was  in  the 
boiler-room,  when  five  men  suddenly  came  through  a door  lead- 
ing from  the  engine-room  and  announced  that  it  was  a ‘‘stick- 
up”.  The  leader  of  this  group  swung  at  Bowman  with  a gun 
and  hit  him  a number  of  times  in  the  face  with  the  gun.  Others 
of  the  five  robbers  also  had  revolvers.  They  inquired  whether 
or  not  anyone  else  was  present  in  the  plant  and,  on  being  advised 
that  there  was  a watchman,  they  compelled  Bowman  to  indicate 
where  the  watchman  was.  The  robbers  found  the  watchman,  by 
the  name  of  Tomlinson,  and  they  tied  both  Tomlinson  and  Bow- 
man face  down  on  the  floor.  These  two  employees  could  then 
hear  the  robbers  hammering  at  the  vault.  These  employees 
succeeded  in  releasing  themselves  about  5 o’clock  in  the  morn- 
ing. Meanwhile,  as  a result  of  Tomlinson  not  punching  his 
clocks  on  his  rounds  through  the  plant,  the  signal  system  oper- 
ated, and  someone  from  the  headquarters  of  this  signal  system 
arrived  just  about  the  time  that  these  two  employees  had  released 
themselves  from  their  bonds.  On  1st  November  Bowman  identi- 
fied Green  in  a line-up  at  police  headquarters  in  Toronto  as  the 
man  who  struck  at  him  and  hit  him  with  the  revolver.  That  man 
was  masked  at  the  time  of  the  robbery,  with  a handkerchief  tied 
tightly  around  the  lower  part  of  his  face,  but  Bowman  stated 
that  as  he  was  attempting  to  dodge  the  blows  he  noted  par- 
ticularly the  contour  of  the  man’s  face  and  his  eyes,  eyebrows 
and  the  peculiarly  shaped  nose,  and  he  was  positive  in  his 
identification. 

Detective  Lawrence,  of  the  Hamilton  police  force,  stated 
that  he  had  found  the  safe  off  a side-road  out  near  Trafalgar, 
some  miles  from  Hamilton.  Close  to  the  safe  he  found — among 
other  things — a Richmond  Hill  Dairy  quart  milk  bottle,  and  a 
woman’s  handkerchief  with  the  letter  “C”  on  it. 

Tomlinson  also  gave  evidence  and  corroborated  Bowman  as 
to  their  being  tied  up,  and  subsequently  releasing  themselves, 
and  that  the  robbers  were  armed. 

Det.-Sgt.  Nimmo,  of  the  Toronto  police  department,  stated 
that  he  had  been  to  the  Richmond  Hill  “cottage”;  that  living 
there  were  Mary  Clay,  Dobbie,  Green,  and  another  woman  by 
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the  name  of  Waters;  that  there  is  a dairy  at  Richmond  Hill 
known  as  the  Richmond  Hill  Dairy. 

Green  gave  evidence  in  his  own  defence,  denied  ever  being 
present  at  the  premises  of  John  Duff  and  Sons  or  being  in  any 
way  connected  with  this  robbery.  He  testified  that  the  occu- 
pants of  the  “cottage”  at  Richmond  Hill  were  the  persons  whom 
I have  named;  that  they  bought  milk  at  the  Richmond  Hill 
Dairy;  that  Dobbie  was  suffering  from  stomach  ulcers  and 
drank  milk  and  took  some  stomach  powders  to  relieve  his  con- 
dition. 

The  learned  trial  judge,  when  dealing  with  these  counts, 
said: 

“Then  counts  7 and  8,  where  Green  alone  is  charged,  there 
is  the  strong  identification  by  Bowman,  I think  it  was,  who  had 
a good  opportunity  to  observe  the  man  who  struck  him,  which 
he  says  was  Green.  Then  there  are  these  significant  facts  which 
by  themselves  have  no  special  significance,  but  in  connection 
with  the  identification  by  Bowman  of  Green,  there  is  found  a 
milk  bottle  containing  the  name  of  a Richmond  Hill  dairy,  and 
there  is  also  a kerchief  that  was  found,  bearing  the  letter  ‘C’. 
I find  Green  guilty  on  counts  7 and  8.” 

This  subject  of  the  mixing  of  trials  is  dealt  with  in  a number 
of  cases  to  which  it  is  now  advisable  to  refer.  The  first  of 
these  cases  is  Hamilton  v.  Walker^  [1892]  2 Q.B.  25.  That  was 
a case  where  the  two  charges  preferred  against  the  appellant 
were  very  closely  related.  The  first  charged  him  under  The 
Indecent  Advertisements  Act  with  delivering  to  a certain  person 
indecent  advertisements  with  intent  that  the  same  should  be 
delivered  or  exhibited;  and  the  second  charged  him  with  aiding, 
abetting,  counselling  and  procuring  the  same  person  in  the  com- 
mission of  the  offence  of  exhibiting  the  same  advertisements. 
The  justices  heard  the  evidence  on  the  first  charge  and  then 
on  the  second,  and  then  convicted  the  appellant  on  both.  Pollock 
B.  said,  in  part,  that  the  case  came  “within  the  spirit  of  the 
criminal  law,  a well-known  principle  of  which  is  that  each  case 
ought  to  stand  on  its  own  merits,  and  should  be  decided  on  the 
evidence  given  with  relation  to  that  particular  charge.”  Vaughan 
Williams  J.  said  that  the  course  of  procedure  followed  made 
both  convictions  bad;  “the  first  because  the  magistrates  were 
bound  to  decide  on  the  evidence  given  with  respect  to  that 
particular  charge,  and  the  second  because  the  defendant  had  a 
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right  to  be  in  a position  to  set  up  the  defence  that  he  had  already 
been  either  convicted  or  acquitted,  as  the  case  might  be,  on  the 
same  facts.”  The  next  case  is  Reg.  v.  McBerny  (1897),  29 
N.S.R.  327,  3 C.C.C.  339.  That  was  a decision  of  the  Supreme 
Court  of  Nova  Scotia.  There  the  accused  were  tried  in  the 
County  Court  Judge’s  Criminal  Court,  without  a jury,  on  four 
distinct  charges  of  theft,  and  were  convicted  on  each  charge. 
The  learned  trial  judge,  at  the  instance  of  counsel  for  the  ac- 
cused, reserved  for  the  consideration  of  the  Court  of  Appeal 
several  questions  including  this  one,  namely,  was  he  right  in 
not  pronouncing  judgment  in  any  of  the  cases  until  the  evidence 
in  all  of  the  cases  had  been  concluded?  Townshend  J.,  dealing 
with  that  question,  said,  at  p.  330 : 

“We  are,  however,  bound  to  decide  on  general  principles 
applicable  to  the  administration  of  criminal  justice.  It  is  a 
fundamental  principle  that  the  accused  must  be  tried,  and  tried 
only,  on  the  evidence  given  in  relation  to  the  particular  charge 
on  which  he  is  then  indicted,  and  to  which  he  has  pleaded 
. . . Now,  it  is  hardly  conceivable  that  his  [the  trial  judge’s] 
mind  would  not  be  more  or  less  influenced,  in  determining  the 
first  charge,  after  listening  to  the  evidence  on  subsequent 
charges  against  the  same  individual.  It  would  hardly  be  pos- 
sible, in  aiming  at  a conclusion  in  the  first  case,  to  dismiss  from 
his  consideration  impressions  created  by  facts  in  the  others, 
and,  in  this  way,  the  accused  would  necessarily  suffer  prejudice. 
It  is  no  answer  to  say,  that  this  objection  would  equally  apply 
to  all  subsequent  trials,  after  the  first,  even  if  he  did  decide 
the  first  before  entering  on  the  others,  for,  at  least,  in  the  first, 
the  prisoner  would  not  be  fairly  tried  on  the  evidence  in  rela- 
tion to  that  alone.” 

Then  he  refers  to  Hamilton  v.  Walker^  supra,  pointing  out 
that  while  the  decision  in  that  case  supported  the  contention  of 
the  appellants  in  the  case  at  bar,  it  could  not  be  treated  as  a 
decisive  authority  on  the  question  because  in  that  case,  if  the 
accused  had  been  either  convicted  or  acquitted  on  the  first  case, 
then  on  his  trial  on  the  second  he  would  be  entitled  to  plead 
either  autrefois  convict  or  autrefois  acquit.  Henry  J.,  at  p.  337, 
had  this  to  say : 

“Now,  under  the  common  law,  the  jury  could  not  postpone 
their  decision,  and  withhold  their  verdict,  on  the  trial  of  a 
prisoner  for  one  crime,  until  after  they  had  heard  the  evidence 
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brought  forward  in  support  of  one,  or  two,  or  three  other  indict- 
ments against  the  same  prisoner  for  other  crimes,  and  then  find 
him  guilty  of  all  the  crimes  charged.  That  being  so,  one  natu- 
rally asks: — Where  is  the  authority  for  subjecting  a prisoner  to 
different  incidents  in  this  respect  from  those  which  would  pre- 
vail if  he  were  being  tried  by  a jury?”  And  then  he  answers 
the  question  thus:  “The  mere  substitution  of  one  judge  for 

twelve  jurymen  cannot,  of  itself,  involve  the  result  that  the  facts 
may  be  tried  under  different  conditions,  when  tried  by  the  one 
man,  from  those  under  which  they  must  be  tried  when  tried 
by  the  twelve.”  The  Court  quashed  the  convictions. 

In  Reg.  v.  Fry  et  al.;  Ex  parte  Masters  (1898) , 19  Cox  C.C. 
135,  the  facts,  as  stated  in  the  headnote,  were  that  three  infor- 
mations were  preferred  for  breaches  of  the  Licensing  Acts,  each 
committed  on  a different  day.  At  the  conclusion  of  the  first 
case,  the  justices  postponed  giving  their  decision  thereon  and 
proceeded  to  hear  the  others.  They  dismissed  the  second  and 
third  informations  but  convicted  on  the  first.  A motion  was 
made  to  quash  the  conviction.  On  this  motion  there  was 
before  the  Court  an  affidavit  by  the  justices  stating,  inter  alia, 
that : 

“In  adjudicating  on  each  case  we  applied  to  that  case  the 
evidence  that  was  given  in  reference  to  it,  and  no  other,  and 
the  evidence  given  in  the  second  case  in  no  way  influenced  our 
decision,  or  the  amount  of  the  fine  imposed  in  the  first  case.” 

Wills  J.  delivered  the  judgment  of  the  Court,  and,  while  the 
motion  to  quash  failed,  it  is  of  importance  to  note  the  ratio  of 
the  decision.  He  said : 

“We  should  be  sorry  to  give  any  countenance  to  the  notion 
that  justices  may  mix  up  two  criminal  charges,  and  convict  or 
acquit  in  one  of  them  without  [the  word  ‘without’  is  a misprint 
obviously  and  should  read,  ‘with’]  any  reference  to  the  facts 
appearing  in  the  other.  Such  a course  would  be  contrary  to  law; 
and,  undoubtedly,  as  a general  rule  it  will  be  prudent  and  right 
for  justices  to  avoid  any  course  which  reasonably  bears  the 
aspect  of  such  a mistake.  If  a prima  facie  case  is  made  out 
that  such  an  error  has  or  may  have  been  committed,  it  will  in 
general  lie  upon  the  justices  to  show  very  clearly  that  it  has  not 
been  committed.  On  the  other  hand,  we  should  be  equally 
sorry  to  throw  any  doubt  upon  the  right  of  the  justices,  in  any 
case,  for  reasons  of  justice  arising  out  of  the  circumstances  of 
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the  case  itself,  and  for  its  better  determination,  to  adjourn  or 
to  postpone  their  decision;  and  if  their  discretion  in  this  respect 
be  honestly  exercised,  and  not,  directly  or  indirectly,  with  the 
view  of  throwing  in  facts  or  evidence  which  have  no  legitimate 
bearing  on  their  decision,  it  must  not  be  interfered  with.” 

He  then  goes  on  to  say  that  the  Court  accepts  the  statement 
of  the  justices  made  in  the  affidavit,  to  which  I have  referred; 
but  he  says  this : 

“It  may  be  added  that  in  these  cases  the  circumstances  were 
such  that  it  was  singularly  easy  to  keep  the  case  in  which  they 
convicted  apart  from  the  other  two,  which  related  to  a different 
date  and  involved  different  charges.” 

He  then  distinguishes  the  case  from  Hamilton  v.  Walker, 
supra,  pointing  out  that  the  ground  of  decision  in  that  case  did 
not  exist  in  the  case  at  bar  and  was  negatived  by  the  affidavit 
of  the  justices. 

In  our  own  Province  we  have  the  case  of  Rex  v.  Bullock  and 
Stevens  (1903),  6 O.L.R.  663,  8 C.C.C.  8.  That  was  a judgment 
of  the  Court  of  Appeal.  It  came  before  this  Court  by  way  of  a 
case  stated  by  a County  Court  Judge.  The  accused  were  con- 
victed on  two  separate  charges  of  receiving  stolen  goods  know- 
ing them  to  have  been  stolen,  and  were  acquitted  on  a third 
charge  of  shopbreaking  and  stealing.  The  objection  was  that 
the  County  Court  Judge  had  heard  the  evidence  on  all  the 
charges  preferred  before  giving  judgment  on  any  of  them.  In 
the  case  stated,  the  learned  judge  said: 

“I  came  to  my  finding  in  the  first  case  before  hearing  the 
second  case,  and  I am  not  conscious  that  I was  biassed  in  com- 
ing to  my  conclusion  on  the  second  case  through  the  knowledge 
acquired  in  the  hearing  of  the  first  and  third  cases.” 

This  Court  sustained  the  convictions,  but  it  is  well  to  note 
the  ratio  of  the  decision.  The  Court  held  that  the  case  was  not 
governed  by  the  decision  in  Hamilton  v.  Walker,  supra,  but  by 
the  later  case  of  Reg.  v.  Fry,  supra.  It  was  pointed  out  that 
in  Reg.  v.  Fry  the  conviction  was  upheld,  and  the  statement 
of  the  justices  that  at  the  close  of  the  first  case  they  were  of 
opinion  that  there  should  be  a conviction  was  accepted,  and  that, 
there,  weight  was  attached  to  the  circumstance  that  the  charges 
subsequently  tried  were  of  acts  done  upon  a subsequent  day. 
Maclennan  J.A.  said : 
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“Here,  in  like  manner,  I think  we  ought  to  accept  the  state- 
ment of  the  learned  Judge  that  he  came  to  his  finding  in  the 
first  case  before  hearing  the  second  case,  and  that  he  is  not 
conscious  that  he  was  biassed  in  coming  to  his  conclusion  in 
the  second  case  through  the  knowledge  acquired  in  the  hearing 
of  the  first  and  third  cases.”  And  that,  as  in  the  Fry  case, 
“it  was  easy  for  the  learned  Judge  to  keep  the  cases  distinct, 
having  regard  to  the  difference  of  time,  place,  and  circumstances 
between  them.” 

Referring  to  the  certificate  of  the  learned  trial  judge.  Osier 
J.A.  said:  “It  may,  however,  be  so  read  as  to  shew  that  no 

error  was  committed  by  him  in  the  manner  in  which  he  disposed 
of  the  several  charges  on  which  the  prisoners  were  tried  before 
him;  and  we  ought  to  give  faith  and  credit  to  it  as  shewing  that 
he  dealt  with  each  charge  on  the  evidence  applicable  to  it,  which, 
from  the  nature  of  the  charges  and  the  relative  evidence,  there 
could  not  have  been  the  least  difficulty  in  doing.” 

His  reasons  contain  these  salutary  words : 

“In  the  administration  of  criminal  justice  it  must  always  be 
more  satisfactory  to  the  public  and  to  the  prisoner  when  there 
are  several  charges  to  be  tried  against  the  same  person  that 
the  Judge  should  dispose  of  one  before  entering  upon  the  other. 
When  this  is  not  done  it  is  only  too  probable  that  a difficulty 
may  arise  such  as  we  have  had  in  the  present  instance,  to  which, 
unless  very  clearly  removed,  it  may  be  necessary  to  give  effect.” 
Then,  speaking  of  the  circumstance  where  a judge,  having 
heard  the  evidence  in  one  trial,  reserves  his  judgment  for  the 
purpose  of  considering  that  evidence,  and  in  the  meantime  enters 
upon  another  trial,  he  says : 

“I  can  only  say,  speaking  for  myself,  that  it  is  not  desirable 
that  he  should  do  so,  not  merely  for  the  sake  of  certainty  that 
he  shall  not  even  inadvertently  consider  or  be  influenced  by 
evidence  in  the  later  case  not  applicable  to  the  earlier,  but  also 
for  the  purpose  of  avoiding  even  the  appearance  of  prejudice  in 
his  own  mind  against  the  prisoner  arising  out  of  facts  developed 
in  the  later  prosecution.” 

It  will  be  observed  that  the  cases  which  I have  cited  fall  into 
two  groups.  In  the  first  are  Hamilton  v.  Walker  and  Reg.  v. 
McBerny;  and  in  the  second  are  Reg.  v.  Fry  and  Rex  v.  Bullock 
and  Stevens, 
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Faced  with  these  two  lines  of  authorities,  this  same  question 
came  before  the  Court  of  Appeal  of  British  Columbia  in  Rex 
V,  Iman  Din  (1910),  15  B.C.R.  476,  18  C.C.C.  82,  16  W.L.R.  130, 
and  that  Court  divided  equally  on  it.  In  that  case  there  had 
been  two  prosecutions  for  indecent  offences  committed  against 
two  boys  at  different  times.  The  County  Court  Judge  acquitted 
on  the  first  cmd  convicted  on  the  second,  and  in  the  case  stated 
by  him  for  the  Court  of  Appeal  he  certified  that  in  so  convicting 
he  had  not  been  influenced  by  the  evidence  in  the  first  case. 
Macdonald  C.J.A.  and  Irving  J.A.,  while  pointing  out  that  it  is 
desirable  that  a County  Court  Judge  proceeding  under  the 
speedy  trials  clauses  of  the  Code  should  first  dispose  of  one 
charge  before  proceeding  to  hear  the  evidence  on  another  charge 
against  the  same  accused,  held  that  the  failure  to  follow  that 
practice  did  not  of  itself  constitute  a ground  for  setting  aside 
the  conviction.  Martin  and  Galliher  JJ.A.  held  that  the  pro- 
cedure followed  by  the  County  Court  Judge  was  definitely  un- 
lawful, and  that  the  Court  of  Appeal  had  no  power  to  receive 
evidence  to  show  what  operated  on  the  mind  of  the  County 
Court  Judge  because  he  was  exercising  not  only  the  functions 
of  a judge  but  also  those  of  a jury.  It  is  noteworthy  that  while 
Macdonald  C.J.A.  would  not  quash  the  conviction,  he  did  say 
this : 

“Now,  in  this  case,  had  the  judge  reserved  his  decision  upon 
the  first  charge  until  he  had  heard  the  evidence  in  the  second, 
and  then  convicted  the  accused  upon  the  first  charge,  I should 
say  that  that  would  be  good  ground  for  quashing  that  con- 
viction.” 

If  the  doctrine  of  stare  decisis  means  anything,  then  I should 
follow  the  decision  of  our  own  Court  in  Rex  v.  Bullock  and 
Stevens^  the  effect  of  which  is,  regardless  of  the  ratio  of  that 
decision,  that  at  least  the  procedure  here  followed  is  not  un- 
lawful. 

For  myself,  I am  of  the  opinion  that  this  subject  involves 
both  a question  of  practice  and  a rule  of  law. 

I endorse  all  that  has  been  said  in  the  cases  which  I have 
cited  concerning  the  practice  which  should  be  followed. 

The  rule  of  law  is  the  fundamental  principle  that  each  charge 
must  stand  or  fall  on  its  own  merits,  and  be  decided  only  on  the 
evidence  given  on  it.  The  rule  of  law  should  always  dictate 
the  practice. 
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Where  that  practice  has  not  been  followed,  and  the  case 
reaches  the  Court  of  Appeal,  I think  the  onus  is  on  the  Crown 
to  satisfy  this  Court  that  the  accused  has  not  been  prejudiced 
by  the  fact  that  such  procedure  has  not  been  followed,  and  I 
can  think  of  cases  in  which  the  Crown  would  find  it  very  diffi- 
cult, if  not  impossible,  to  satisfy  that  onus. 

Here,  the  Crown  points  to  the  fact  that  the  learned  trial 
judge  acquitted  on  counts  4 and  5 as  indicating  that  he  had  kept 
the  evidence  on  each  group  of  counts,  so  to  speak,  in  a separate 
mental  compartment,  and  applied  it  only  to  the  counts  in  respect 
of  which  it  had  been  given.  We  have  not  before  us  the  evidence 
on  those  counts.  We  do  know,  however,  from  his  reasons  for 
such  acquittal,  that  he  considered  the  evidence  of  identification 
not  sufficiently  certain. 

The  Crown  then  relies  on  the  trial  judge’s  expressed  reasons 
for  convicting  on  the  other  counts. 

In  his  reasons  for  judgment  in  connection  with  counts  1,  2 
and  3,  the  learned  trial  judge  has  charged  himself  with  the 
necessity  of  weighing  with  extreme  care  the  evidence  of  Mc- 
Gowan as  to  identification.  It  was  open  to  the  learned  trial 
judge  to  accept  that  evidence  and  convict  on  it  alone,  but  his 
reasons  for  judgment  create  in  my  mind  at  least  a very  substan- 
tial doubt  whether  or  not  the  learned  trial  judge  was  prepared 
to  accept  McGowan’s  evidence  as  decisive  and  as  proving  the 
guilt  of  the  appellants  beyond  all  reasonable  doubt,  without  the 
fortifying  effect  of  other  circumstances  to  which  he  referred. 

What  are  those  other  circumstances?  He  says:  “There  is 

also  the  fact  that  car  7A32  stopped  and  was  still  in  front  of  the 
police  shed  half  an  hour  before  the  alleged  break-in.”  There 
is  no  evidence  as  to  who  were  the  occupants  of  that  car,  nor 
does  the  evidence  on  that  group  of  counts  attach  any  signifi- 
cance to  the  presence  of  that  car  in  that  immediate  neighbour- 
hood at  that  time.  The  learned  trial  judge  then  refers  to  the 
circumstance  that  “all  of  the  accused  were  arrested  at  the  same 
time”.  Their  arrest  was  on  27th  October.  This  crime  was  com- 
mitted on  23rd  August.  Then  he  says:  “These  men  were 

closely  associated  for  quite  a period.”  Those  circumstances, 
in  my  opinion,  can  have  no  corroborative  effect  on  McGowan’s 
evidence.  I would  quash  the  convictions  on  counts  1 and  3 and 
direct  a new  trial. 
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The  learned  trial  judge’s  expressed  reasons  for  convicting  on 
count  6 are  not  open  to  similar  criticism.  He  refers  to  the 
evidence  as  to  identification  by  Mrs.  Taylor,  pointing  out  that 
“she  is  not  sure  of  the  identification  of  Constantine  and  Green”. 
As  a matter  of  fact,  she  made  no  pretence  at  identifying  Con- 
stantine, nor  did  she  mention  him.  Because  of  the  weakness 
of  Mrs.  Taylor’s  evidence,  the  learned  trial  judge  says  in  sub- 
stance that  he  would  not  found  a conviction  upon  it.  In  contrast 
to  it,  he  says  unequivocally  that  he  has  accepted  the  evidence 
of  the  witness  Adair.  That  would  have  been  sufficient;  but  he 
goes  on  and  refers  to  the  significant  fact  of  the  fiashlight  being 
found  in  car  7A32  in  the  garage  on  St.  Clarens  Avenue. 

The  learned  trial  judge’s  expressed  reasons  for  convicting  on 
counts  7 and  8 would  also  be  sufficient  to  support  those  convic- 
tions. He  accepts  the  evidence  of  Bowman.  That,  too,  would 
have  been  sufficient.  Then  he  refers  to  the  finding  of  the  milk 
bottle  and  the  handkerchief  in  the  field  near  the  opened  safe, 
and  it  is  perfectly  apparent  to  me  that  his  reference  to  those 
circumstances  is  not  by  way  of  bolstering  Bowman’s  evidence 
of  identification.  The  learned  trial  judge  points  to  those  circum- 
stances as  having  no  significance  without  Bowman’s  identifica- 
tion, which  is  quite  a different  matter  to  saying  that  Bowman’s 
evidence  acquired  support  from  the  finding  of  those  articles. 

Notwithstanding  the  trial  judge’s  expressed  reasons  for  con- 
victing on  counts  6,  7 and  8,  if  the  evidence  as  to  identification 
on  those  counts  were  weak  and  puerile,  then,  speaking  for  myself, 
having  regard  to  the  procedure  followed  at  the  trial,  this  Court 
should  conclude  inferentially  that  the  learned  trial  judge  had 
unconsciously  leaned  on  other  evidence,  which  he  was  not  en- 
titled to  take  into  consideration,  by  way  of  support  for  the 
identification  evidence.  However,  in  each  of  those  three  counts, 
the  evidence  as  to  identification  was  strong  and  convincing  and 
not  in  the  least  shaken  on  cross-examination.  As  against  it, 
the  alibi  evidence  was  puny  and  weak. 

In  my  opinion,  the  learned  trial  judge’s  reasons  for  convict- 
ing on  counts  6,  7 and  8,  together  with  the  quality  of  the 
evidence  supporting  those  reasons,  is  sufficient  to  satisfy  the 
special  onus  which  I said  earlier  rests  on  the  Crown  in  this 
appeal  to  convince  this  Court  that  the  appellants  were  not  preju- 
diced by  the  procedure  followed. 
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By  way  of  further  argument,  counsel  submitted  that  the 
learned  trial  judge  had  unnecessarily  and  erroneously  restricted 
defence  counsel  in  cross-examination.  I dispose  of  that  argu- 
ment by  merely  saying  that  the  record  does  not  support  it. 
This  argument  was  directed  particularly  to  the  cross-examina- 
tion of  McGowan,  although  it  was  not  limited  to  that,  and  since, 
as  I have  already  stated,  I would  quash  the  convictions  on  the 
counts  on  which  McGowan  did  give  evidence,  further  considera- 
tion of  this  particular  argument  as  it  applied  to  McGowan’s  cross- 
examination  will  serve  no  purpose.  The  trial  judge,  when  counsel 
is  unnecessarily  repeating  questions  or  asking  questions  that 
have  no  relevance,  should  interfere,  and  if,  despite  such  inter- 
ference, counsel  persists  in  that  course,  then  counsel  can  have 
no  complaint  if  the  trial  judge  becomes  somewhat  vigorous  in 
his  denunciation  of  such  conduct.  A careful  reading  of  the 
record  discloses  that  nothing  more  than  that  occurred. 

During  the  argument,  this  Court  raised  a question  as  to 
whether  or  not  all  the  charges  upon  which  the  County  Court 
Judge  proceeded  were  contained  in  or  arose  out  of  the  same 
information.  There  were,  in  fact,  four  informations — one  dated 
2nd  November,  another  20th  November,  another  24th  November, 
and  the  final  one  dated  28th  November.  The  information  dated 
28th  November  was  a distinctly  new  information,  and  not  merely 
a “rewrite”  of  the  earlier  ones,  and  contained  counts  not  con- 
tained in  any  of  the  earlier  ones.  That  information  discloses, 
over  the  hand  of  the  magistrate,  that  on  28th  November  all  the 
accused  elected  to  be  tried  at  the  next  court  of  competent 
jurisdiction  and  were  then  committed  for  trial  on  the  several 
charges  contained  against  them  respectively  in  that  information, 
and,  having  been  thus  committed,  those  of  the  accused  who 
subsequently  appeared  before  the  County  Court  Judge  did  so  as 
a result  of  that  committal,  and  the  proceedings  before  the  County 
Court  Judge  had  their  origin  in  that  single  information  and  bore 
no  relation  to  the  earlier  ones.  The  principle  laid  down  in  Rex 
V.  Balciunas,  [1942]  O.W.N.  503,  78  C.C.C.  255,  [1942]  4 D.L.R. 
511,  affirmed  [1943]  S.C.R.  317,  79  C.C.C.  285,  [1943]  2 D.L.R. 
479,  and  Rex  v.  Johns,  [1945]  O.R.  343,  84  C.C.C.  213,  [1945] 
3 D.L.R.  653,  has  no  application  in  these  circumstances. 

In  the  result,  I would  quash  the  convictions  on  counts  1 and 
3,  and  direct  a new  trial.  I would  dismiss  the  appeal  against 
the  convictions  on  counts  6,  7 and  8. 
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Constantine  has  appealed  against  his  sentence.  He  has  a 
long  criminal  record,  and  following  previous  convictions  he  has 
spent  some  time  both  in  the  reformatory  and  in  the  penitentiary. 
On  his  own  admission,  over  a considerable  period  of  time  he  had 
no  visible  means  of  support,  and,  by  his  own  admission,  he  lived 
by  his  wits.  Having  been  convicted  of  these  particular  crimes, 
it  can  now  be  said  that  he  lived  by  crime.  The  evidence  in  these 
cases  discloses  that  he  is  a vicious  enemy  of  society  and  quite 
deserves  the  penalty  that  was  imposed.  I would  dismiss  his 
appeal  against  sentence. 

Judgment  accordingly. 


[GALE  J.] 

Cook  V*  Cook  and  Kelterbourne* 

Evidence — Privilege — Confidential  Communications — Detectives’  Reports 

Made  to  Party’s  Solicitor  before  Institution  of  Action, 

Discovery  a?id  Production  of  Documents — Privilege— Duty  of  Party  to 

Inform  himself  and  Disclose  Contents  of  Privileged  Reports — Limits 

of  Duty. 

Reports  of  detectives  are  privileged  from  production  if,  and  only  if, 
they  are  made  in  connection  with  litigation,  pending  or  contemplated. 
The  question  is  one  of  fact  in  each  case,  and  where  a wife  (or  her 
solicitor)  employs  private  detectives  to  watch  her  husband,  and 
launches  an  action  for  divorce,  based  upon  their  reports,  within  four 
days  of  the  last  of  the  alleged  acts  of  adultery,  the  reports  are 
obviously  made  in  contemplation  of  the  litigation,  and  are  privileged. 
It  does  not  follow,  however,  that  the  plaintiff  cannot  be  required  to 
inform  herself  and  disclose  any  of  the  contents  of  the  reports.  She 
must  disclose  the  material  facts  on  which  her  action  is  based,  such 
as  the  exact  time  and  place  of  the  alleged  adultery,  but  need  not 
disclose  ancillary  facts,  not  directly  in  issue,  on  which  she  may  intend 
to  rely  to  prove  her  case  at  trial. 

Review  of  authorities. 

A MOTION  for  leave  to  appeal  from  an  order  of  Wells  J., 
dismissing  an  appeal  from  the  Master. 

7th  March  1947.  The  motion  was  heard  by  Gale  J.  in  cham- 
bers at  Toronto. 

Lewis  Duncan^  K.C.,  for  the  defendants,  applicants. 

R.  R.  McMurtry,  K.C.,  for  the  plaintiff,  contra. 

27th  March  1947.  Gale  J.: — This  is  a motion  for  leave  to 
appeal  from  an  order  of  the  Honourable  Mr.  Justice  Wells  dis- 
missing an  appeal  from  the  Master,  who  refused  to  order  the 
plaintiff  to  reattend  to  answer  certain  questions  addressed  to 
her  on  her  examination  for  discovery.  The  action  is  for  divorce 
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and  is  based  upon  allegations  of  misconduct  between  the  defend- 
ants, on  four  distinct  occasions,  at  a residence  in  the  city  of 
Toronto.  The  misconduct  is  denied  by  the  defendants  in  their 
respective  defences. 

It  appears  that  the  plaintiff  claims  to  have  witnessed  the 
manner  in  which  the  defendants  conducted  themselves  on  the 
last  occasion  mentioned  in  the  statement  of  claim,  and  in  respect 
of  that  occurrence  the  plaintiff  made  full  discovery  on  her 
examination.  The  allegations  relating  to  the  other  three  occa- 
sions, however,  arise  out  of  reports  made  by  private  detectives 
engaged  to  observe  the  deportment  of  the  plaintiff's  husband, 
and  in  respect  of  those  events  the  plaintiff,  on  the  advice  of 
counsel,  declined  to  disclose  the  information  contained  in  those 
reports,  save  as  to  the  time  and  place  of  the  commission  of  the 
alleged  adultery.  In  other  words,  while  it  was  revealed  that 
she  hoped  to  establish  that  adultery  took  place  in  the  living- 
room  of  the  described  residence  between  certain  hours  on  the 
dates  specified,  she  refused  to  give  any  further  details,  such  as 
the  exact  location  in  that  living-room,  the  names  of  the  persons 
who  were  there,  the  events  before  and  after  the  actual  inter- 
course and  “the  facts,  all  the  facts,  on  which  the  plaintiff  will 
rely  in  support  of  the  allegation  that  the  defendants  indulged 
in  adulterous  intercourse  . . . .” 

In  adopting  that  position  on  the  examination,  counsel  for 
the  plaintiff  relied  entirely  upon  the  decision  of  this  Court  in 
McCart  v.  McCart  et  al.,  [1939]  O.W.N.  309,  but  when  this 
motion  for  leave  to  appeal  was  heard  his  argument  was  twofold, 
viz,,  that  the  detectives’  reports  were  privileged,  and  accordingly, 
under  Lyell  v.  Kennedy  (No.  2)  (1883),  9 App.  Cas.  81,  the 
plaintiff  was  not  obliged  to  inform  herself  of  the  contents  of 
those  reports,  and,  secondly,  that  even  if  the  reports  were  not 
so  protected,  the  type  of  inquiry  being  conducted  on  the  exam- 
ination was  an  abuse  of  the  right  to  discovery.  As  to  the 
second  contention,  counsel  for  the  defendants  argued  that  his 
questions  were  quite  in  order  as  seeking  to  ascertain  the  material 
facts  upon  which  the  accusations  against  his  clients  were  founded. 

I must  confess  that  at  the  conclusion  of  the  argument  I was 
inclined  to  doubt  the  correctness  of  the  order  in  question.  If  I 
now  entertained  a similar  doubt,  I would  grant  leave  to  appeal 
under  the  provisions  of  Rule  493(3)  (b),  for  it  is  obvious  that 
the  matter  involves  questions  of  some  importance.  But  after 
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consideration  of  many  of  the  authorities  relating  to  the  problem, 
I have  no  reason  to  question  the  result  of  the  motion,  and  as 
the  provisions  of  Rule  493(3)  (a)  cannot  be  invoked,  I am  pre- 
cluded from  granting  leave  to  appeal. 

Dealing  first  with  the  detectives’  reports,  it  would  appear  to 
be  clear  that  those  reports  are  privileged  documents,  and  that, 
subject  to  what  is  said  later  on  this  point,  their  contents,  need 
not  be  disclosed  by  the  plaintiff.  I wish  it  understood,  however, 
that  I am  not  holding  that  all  detectives’  reports  are  sheltered 
by  the  same  protection.  It  is  true  that  practically  all  communi- 
cations between  a legal  adviser  and  his  client  are  privileged  if 
they  are  confidential  and  are  made  by  or  to  the  legal  adviser 
in  his  professional  capacity  for  the  purpose  of  obtaining  or 
rendering  legal  advice  or  assistance,  but  communications  be- 
tween a person  and  an  agent  who  is  not  a legal  adviser  are 
privileged  only  in  certain  circumstances.  To  be  protected,  the 
latter  must  not  only  be  made  at  the  request  or  suggestion  of  a 
solicitor,  or  for  submission  to  a solicitor  or  to  counsel,  but  must 
also  be  made  or  procured  for  the  purpose  of  litigation  existing 
or  in  contemplation  at  the  time.  The  authorities  on  this  branch 
of  the  matter  are  numerous,  and  perhaps  it  will  suffice  to  refer 
to  The  Annual  Practice  1945,  p.  530;  10  Halsbury,  2nd  ed.  1933, 
pp.  386-7;  Collins  v.  London  General  Omnibus  Company  (1893), 
68  L.T.  831;  The  Hopper  No,  13,  [1925]  P.  52;  and  The  City  of 
Baroda  (1926),  134  L.T.  576.  It  will  be  seen  from  those  cases 
that  the  question  of  privilege  is  one  of  fact  in  each  case,  and 
it  follows  that  detectives’  reports,  as  such,  cannot  be  classified 
generally  as  '‘privileged  documents”.  It  is  quite  apparent  from 
the  words  employed  by  him  in  the  McCart  case,  supra,  that  the 
former  Master  did  not  intend  to  lay  down  any  broad  principle 
which  would  conflict  with  my  views  in  that  respect.  If  a person 
employs  a detective  to  investigate  the  conduct  of  another  person 
for  a purpose  quite  unconnected  with  any  pending  or  contem- 
plated litigation,  and  proceedings  are  subsequently  taken,  the 
contents  of  the  report  of  that  detective  would  have  to  be  made 
available,  if  relevant  to  the  proceedings.  It  must  always  be 
remembered  that  the  mere  fact  that  a communication  is  made 
in  deep  confidence,  or  in  the  implied  confidence  of  a confidential 
relation,  does  not  create  a privilege.  There  must  be  present 
some  extension  of  the  solicitor-and-client  relation  before  the 
privilege  comes  into  existence. 


290 


Ontario  Reports. 


[1947] 


Here,  the  question  whether  any  privilege  attaches  to  the 
reports  can  be  determined  without  difficulty.  During  the  course 
of  the  examination  of  the  plaintiff,  her  counsel  stated  that  the 
knowledge  of  the  plaintiff  was  “gained  from  reports  which  were 
furnished  to  her  solicitor”,  and  the  action  was  commenced  within 
four  days  of  the  last  act  of  misconduct  alleged  by  the  plaintiff. 
It  is  obvious  then  that  the  reports  were  brought  into  existence 
for  submission  to  her  solicitor  so  that  he  could  advise  on  the 
contemplated  proceedings  for  divorce,  and,  if  Lyell  v.  Kennedy, 
supra,  is  to  be  adopted,  with  all  its  implications,  there  would  be 
no  obligation  imposed  on  her  to  reveal  any  of  the  information 
contained  in  the  reports.  Indeed,  it  might  even  be  said  that  she 
would  not  be  required  to  declare  the  time  and  place  of  the 
alleged  acts.  But  it  has  been  pointed  out  that  there  are  certain 
limitations  to  the  application  of  the  Lyell  case : see  10  Halsbury, 
2nd  ed.  1933,  p.  388.  In  The  Southwark  and  Vauxhall  Water 
Company  v.  Quick  (1878),  3 Q.B.D.  315,  Cotton  L.J.,  at  p.  321, 
mentioned  that  in  some  situations  a party  must  disclose  to  his 
opponent  the  knowledge  acquired  from  communications  from 
servants  or  agents,  even  though  the  communication  itself  might 
be  a document  which  is  privileged,  and  indeed,  Baggalay  L.J., 
in  his  participation  in  the  judgment  of  the  Court  of  Appeal  in 
the  Lyell  case,  see  (1883)  23  Ch.  D.  387  at  401-2,  referred  to 
the  difference  between  a person  being  called  on  to  answer  as 
to  matters  of  fact,  and  his  being  called  on  to  answer  as  to 
matters  of  confidential  communication.  That  distinction  was  not 
only  recognized  but  given  effect  to  by  our  Court  of  Appeal  when 
it  affirmed  the  judgment  of  Boyd  C.  in  Canadian  Pacific  Railway 
Company  v.  Conmee  et  al.  (1886),  11  P.R.  297.  The  decision  in 
Carmichael  et  al.  v.  The  Hydro-Electric  Power  Commission  of 
Ontario  et  al.,  [1938]  O.W.N.  467,  also  demonstrates  that  a 
party  must  disclose  the  material  facts  on  which  the  action  is 
based  notwithstanding  that  he  became  acquainted  with  those 
facts  only  through  the  medium  of  a document  which  is  itself 
privileged. 

I am  of  the  opinion,  therefore,  that  the  plaintiff  should  make 
known  the  material  facts  of  the  adultery  charged,  but  those 
facts  only.  In  that  regard  she  has  disclosed  the  room  and  the 
hours  in  which  the  misconduct  is  said  to  have  occurred,  and  I 
think  that  that  is  sufficient  for  the  purpose  of  discovery. 
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It  is  quite  true,  as  Mr.  Duncan  said,  that  discovery  is  some- 
thing more  than  pledging  the  party’s  oath  to  the  contents  of 
the  pleading.  There  is  an  unmistakable  distinction  between 
what  is  required  to  be  included  in  pleadings  under  Rule  141 
and  what  may  be  dealt  with  upon  an  examination  under  Rule 
327(1).  But  also  there  are  definite  limits  to  an  examination. 
Except  in  certain  situations  it  cannot  be  in  the  nature  of  a 
cross-examination,  and  questions  which  go  only  to  credit  are  not 
permissible:  Mach  v.  Dobie  (1892),  14  P.R.  465.  Then  again, 
while  a party  is  entitled  to  ascertain  the  nature  of  his  opponent’s 
case,  he  may  not  delve  into  the  evidence  of  the  case  or  of  the 
facts,  or  into  “the  way  in  which  [the  opponent]  is  going  to 
make  out  his  case,  or  the  line  of  facts  not  being  facts  directly 
in  issue  [the  italics  are  mine]  on  which  he  is  going  to  rely  in 
support  of  his  case  or  the  conduct  of  his  case  at  the  trial”: 
The  Annual  Practice  1945,  p.  534.  See  also  Bray  on  Discovery, 
1885,  p.  444  et  seq.  In  Wigmore  on  Evidence,  3rd  ed.  1940,  s. 
2318,  it  is  pointed  out  that  a party  need  not  discover  “the  tenor” 
of  the  evidence  of  his  witnesses  proving  the  facts  of  his  case. 
In  this  connection  reference  should  also  be  made  to  Griebart 
V.  Morris,  [1920]  1 K.B.  659,  and  Crompton  v.  The  National 
Trust  Company  Limited,  [1942]  O.W.N.  45. 

It  has  been  mentioned  in  a host  of  decisions  that  it  is  very 
difficult  to  draw  the  dividing  line  in  any  particular  case,  and  I 
am  frank  to  say  that  I would  not  relish  my  task  if,  in  this  matter, 
the  information  sought  were  contained  in  a document  which 
was  not  privileged.  Certainly  counsel  for  the  defendants  went 
beyond  the  normal  bounds  of  discovery  in  demanding  minute 
details  concerning  the  occasion  at  which  the  plaintiff  was  pres- 
ent, and  I am  not  aware  of  any  obligation  on  her  part  to  make 
such  unlimited  disclosure.  Nor  have  I any  hesitation  in  sug- 
gesting that  on  an  examination  in  an  action  of  this  type,  the 
defendants  are  not  entitled  to  enquire  into  all  matters  per- 
taining to  the  spouses,  both  before  and  after  the  marriage,  or 
to  cross-examine  on  such  unrelated  topics  as  the  plaintiff’s 
maiden  name  and  whether  her  parents  were  properly  married. 

I fear  that  the  true  purpose  and  scope  of  discovery  would  be 
soon  forgotten  if  that  sort  of  interrogation  were  allowed  to  be 
continued. 

I repeat,  however,  that  whatever  might  be  the  area  of  exam- 
ination in  the  ordinary  case,  it  is  not  as  extensive  here.  All  that 
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the  plaintiff  is  required  to  disclose  are  the  material  facts  relat- 
ing to  the  commission  of  adultery,  and  she  has  done  so.  In  my 
view  she  is  not  obliged  to  inform  herself  as  to  ancillary  circum- 
stances such  as  where  her  detectives  were  standing,  who  were 
present,  whether  the  blind  was  up,  what  lights  were  on,  and 
events  prior  to  and  following  the  alleged  intercourse;  and  I 
believe  I am  confirmed  in  this  conclusion  by  the  decision  of  Rose 
J.  in  Macdonald  v,  Norwich  Union  Fire  Insurance  Company 
(1884),  10  P.R.  501. 

In  the  result  I am  of  the  opinion  that  the  order  in  question 
is  perfectly  correct,  and  that  leave  to  appeal  should  not  be 
granted.  The  plaintiff  should  have  her  costs  of  this  motion  in 
any  event. 

Motion  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Chitty,  McMurtry^  Ganong,  Wright 
d Keith,  Toronto. 

Solicitor  for  the  defendants : Lewis  Duncan,  Toronto. 


[\VELLS  J.] 

Wyer  v.  Wyer  et  al. 

Evidence — Public  Documents — Birth  Certificates  Issued  and  Admissible 

in  England — Admissibility  in  Ontario  Court — The  Evidence  Act  1851 

{Imp.),  c.  99,  s.  11 — The  Statute  of  Westminster,  1931  {Imp.),  c.  4, 

s.  4. 

Birth  certificates,  duly  made  and  certifying  to  entries  made  in  England 
pursuant  to  the  Births  and  Deaths  Registration  Acts,  1836-1929,  are 
admissible  in  evidence  in  Ontario  courts,  and  may  be  accepted  in  such 
courts  as  prima  facie  evidence  of  the  facts  to  which  they  certify. 
Such  certificates  are,  under  the  relevant  English  statutes,  admissible, 
and  prima  facie  evidence,  in  English  courts,  being  public  documents 
within  the  rules  laid  down  in  Sturla  et  al.  v.  Freccia  et  al.  (1880),  5 
App.  Gas.  623  at  642-3.  Reg.  v.  Weaver  (1873),  L.R.  2 C.C.R.  85; 
Brierley  v.  Brierley  and  Williams,  [1918]  P.  257,  applied.  This  being 
so,  they  are  admissible  to  the  same  extent  in  Ontario  under  s.  11  of 
the  Imperial  Evidence  Act,  1851,  which  is  still  in  force  here,  not  being 
affected  by  s.  4 of  The  (Imperial)  Statute  of  Westminster,  1931.  Rex 
V.  Innes,  [1933]  O.R.  169  at  171,  referred  to. 

An  action  by  a wife  for  divorce. 

29th  January  1947.  The  action  was  tried  by  Wells  J.  without 
a jury  at  Toronto. 

Carl  K.  Keyfetz,  for  the  plaintiff. 

2nd  April  1947.  Wells  J.: — In  this  action  the  plaintiff  sues 
her  husband  for  a judgment  dissolving  her  marriage  with  him  on 
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the  grounds  of  his  adultery  with  the  defendant  Katherine  Wyer. 
As  part  of  the  evidence  there  are  tendered  to  me  two  certificates 
of  birth  certifying  to  the  birth  of  two  children  to  the  defendants. 
These  certificates  are  certificates  of  entries  made  in  England, 
pursuant  to  the  Births  and  Deaths  Registration  Acts,  1836-1929, 
one  in  the  sub-district  of  Watford,  in  the  county  of  Hertford,  and 
the  other  in  the  sub-district  of  Paddington  East  in  the  Metro- 
politan Borough  of  Paddington.  The  last  certificate  is  signed  by 
the  Registrar  of  Births  and  Deaths  in  that  office,  and  the  first 
certificate,  from  the  sub-district  of  Watford,  is  signed  by  the 
Deputy-Registrar  of  Births  and  Deaths  in  that  office.  In  con- 
sidering the  validity  of  these  certificates,  there  would  seem  to  be 
no  distinction  between  the  Registrar  and  the  Deputy:  see  37-38 
Viet.  (Imp.),  1874,  c.  88,  s.  24. 

In  the  view  I take  of  the  evidence  in  this  case,  if  these  certifi- 
cates are  admissible  and  are  prima  facie  evidence  of  the  facts 
to  which  they  certify,  there  is  sufficient  corroboration  in  them, 
when  taken  together  with  the  other  evidence  submitted,  to 
justify  my  giving  the  plaintiff  the  relief  which  she  seeks. 

It  appears  by  the  Imperial  Evidence  Act,  14-15  Viet.,  c.  99, 
passed  on  the  7th  August  1851,  that  if  these  certificates  are 
admissible  in  evidence  in  any  court  of  justice  in  England,  Wales 
or  Ireland,  then  they  are  admissible  and  have  the  same  value  in 
the  courts  of  Ontario.  This  follows  from  the  provision  of  the 
Imperial  Act,  which  may  be  found  in  vol.  3 of  the  Revised 
Statutes  of  Ontario,  1897,  where  it  is  set  out  as  an  Imperial 
statute  having  force  in  Ontario  ex  proprio  vigore.  Section  11  of 
the  statute  in  question  is  the  pertinent  section,  and  is  as  follows : 

“Every  document  which,  by  any  law  now  in  force  or  here- 
after to  be  in  force,  is  or  shall  be  admissible  in  evidence  of  any 
particular  in  any  court  of  justice  in  England,  or  Wales,  or  Ire- 
land, without  proof  of  the  seal,  or  stamp,  or  signature,  authenti- 
cating the  same,  or  of  the  judicial,  or  official,  character  of  the 
person  appearing  to  have  signed  the  same,  shall  be  admitted 
in  evidence  to  the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  of  any  of  the  British  colonies,  or  before  any 
person  having  in  any  of  such  colonies  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  without 
proof  of  the  seal,  or  stamp,  or  signature  authenticating  the  same, 
or  of  the  judicial,  or  official,  character  of  the  person  appearing 
to  have  signed  the  same.*' 
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As  the  result  of  this  two  points  must  be  considered:  firstly, 
whether  the  certificates  in  question  are  admissible  as  prima  facie 
evidence  of  the  facts  to  which  they  certify  in  the  courts  of 
England,  and  secondly,  whether  the  Imperial  statute  is  still  in 
force  in  Ontario,  despite  the  provisions  of  the  Statute  of  West- 
minster. 

In  respect  of  the  first  point,  by  an  Act  passed  on  the  8th 
August  1845,  being  8-9  Viet.  (Imp.),  c.  113,  which  is  entitled, 
“An  Act  to  facilitate  the  Admission  in  Evidence  of  certain  official 
and  other  Documents’ it  was  provided  by  s.  1: 

“That  whenever  by  any  Act  now  in  force  or  hereafter  to  be 
in  force  any  Certificate,  official  or  public  Document,  or  Document 
or  Proceeding  of  any  Corporation  or  Joint  Stock  or  other  Com- 
pany, or  any  certified  Copy  of  any  Document,  Bye  Law,  Entry 
in  any  Register  or  other  Book,  or  of  any  other  Proceeding,  shall 
be  receivable  in  Evidence  of  any  Particular  in  any  Court  of 
Justice,  or  before  any  legal  Tribunal,  or  either  House  of  Parlia- 
ment, or  any  Committee  of  either  House,  or  in  any  judicial 
Proceeding,  the  same  shall  respectively  be  admitted  in  Evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed 
with  a Stamp,  or  sealed  and  signed,  or  signed  alone,  as  required, 
or  impressed  with  a Stamp  and  signed,  as  directed  by  the  respec- 
tive Acts  made  or  to  be  hereafter  made,  without  any  Proof  of 
the  Seal  or  Stamp,  where  a Seal  or  Stamp  is  necessary,  or  of 
the  Signature  or  of  the  official  Character  of  the  Person  appearing 
to  have  signed  the  same,  and  without  any  further  Proof  thereof 
in  every  Case  in  which  the  original  Record  could  have  been 
received  in  Evidence.” 

It  was  also  subsequently  provided  by  The  Evidence  Act,  1851 
(Imp.),  supra,  s.  14,  as  follows: 

“14.  Whenever  any  Book  or  other  Document  is  of  such  a 
public  Nature  as  to  be  admissible  in  Evidence  on  its  mere  Pro- 
duction from  the  proper  Custody,  and  no  Statute  exists  which 
renders  its  Contents  provable  by  means  of  a Copy,  any  Copy 
thereof  or  Extract  therefrom  shall  be  admissible  in  Evidence  in 
any  Court  of  Justice,  or  before  any  Person  now  or  hereafter 
having  by  Law  or  by  Consent  of  Parties  Authority  to  hear, 
receive,  and  examine  Evidence,  provided  it  be  proved  to  be  an 
examined  Copy  or  Extract,  or  provided  it  purport  to  be  signed 
and  certified  as  a true  Copy  or  Extract  by  the  Officer  to  whose 
Custody  the  Original  is  intrusted,  and  which  Officer  is  hereby 
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required  to  furnish  such  certified  Copy  or  Extract  to  any  Person 
applying  at  a reasonable  Time  for  the  same,  upon  Payment  of 
a reasonable  Sum  for  the  same,  not  exceeding  Fourpence  for 
every  Folio  of  Ninety  Words.” 

It  may  be  interesting  to  note  that  the  provisions  of  these  two 
sections  have  been  carried  in  effect  into  our  own  Evidence  Act, 
R.S.O.  1937,  c.  119,  as  ss.  25  and  28  thereof.  But  these  sections 
do  not  assist  me  in  the  matter  under  consideration.  At  this  stage 
it  might  be  pertinent  to  ask  whether  the  two  certificates  tendered 
to  me  are  public  documents.  In  my  view  they  are  and  would  be 
so  dealt  with  in  the  courts  of  England.  The  general  principles 
applicable  in  defining  a public  document  were  discussed  in  the 
House  of  Lords  in  the  case  of  Sturla  et  al.  v.  Freccia  et  al,  (1880) , 
5 App.  Cas.  623.  In  the  speech  of  Lord  Blackburn,  at  p.  642, 
the  matter  was  discussed  at  some  length,  and  at  pp.  643-4  Lord 
Blackburn  said: 

'T  understand  a public  document  there  to  mean  a document 
that  is  made  for  the  purpose  of  the  public  making  use  of  it,  and 
being  able  to  refer  to  it.  It  is  meant  to  be  where  there  is  a 
judicial,  or  judicial,  duty  to  inquire,  as  might  be  said  to 
be  the  case  with  the  bishop  acting  under  the  writs  issued  by  the 
Crown.  That  may  be  said  to  be  qiiasi- judicial.  He  is  acting  for 
the  public  when  that  is  done;  but  I think  the  very  object  of 
it  must  be  that  it  should  be  made  for  the  purpose  of  being  kept 
public,  so  that  the  persons  concerned  in  it  may  have  access  to 
it  afterwards. 

“In  many  cases,  entries  in  the  parish  register,  of  births, 
marriages,  and  deaths,  and  other  entries  of  that  kind,  before 
there  were  any  statutes  relating  to  them,  were  admissible,  and 
they  were  'public'  then,  because  the  Common  Law  of  England 
making  it  an  express  duty  to  keep  the  register,  made  it  a public 
document  in  that  sense  kept  by  a public  officer  for  the  purpose 
of  a register,  and  so  made  it  admissible.  I think  as  far  as  my 
recollection  goes,  although  I will  not  pledge  myself  to  its  ac- 
curacy, and  so  far  as  I have  ever  heard  anything  cited,  it  will 
be  found  that,  in  every  case  in  which  a public  document  of  that 
sort  has  been  admitted,  it  has  been  made  originally  with  the 
intent  that  it  should  be  retained  and  kept,  as  a register  to  be 
referred  to  ever  after.” 

Considering  Lord  Blackburn's  opinion  together  with  the 
provisions  of  the  statutes  relating  to  the  registering  of  births  and 
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deaths  in  England,  there  would  seem  to  be  little  doubt  that  the 
certificates  tendered  to  me  are  public  documents.  This  is  the  view 
taken  in  the  decision  which  I quote  later,  namely,  Reg.  v.  Weaver 
(1873),  L.R.  2 C.C.R.  85.  The  three  pertinent  sections  of  the 
statute  relating  to  registration  of  births  and  deaths  in  England 
would  appear  to  be  ss.  1,  30  and  38  of  the  statute  passed  on  the 
7th  August  1874,  amending  an  earlier  statute,  6 and  7 Wm.  IV, 
c.  86.  This  is  37-38  Viet.  (Imp.)  ch.  88.  By  s.  1 it  is  provided: 

'‘1.  In  the  case  of  every  child  born  alive  after  the  commence- 
ment of  this  Act,  it  shall  be  the  duty  of  the  father  and  mother 
of  the  child,  and  in  default  of  the  father  and  mother,  of  the 
occupier  of  the  house  in  which  to  his  knowledge  the  child  is 
born,  and  of  each  person  present  at  the  birth,  and  of  the  person 
having  charge  of  the  child,  to  give  to  the  registrar,  within 
forty-two  days  next  after  such  birth,  information  of  the  partic- 
ulars required  to  be  registered  concerning  such  birth,  and  in  the 
presence  of  the  registrar  to  sign  the  register.’' 

Section  30  of  the  same  Act  provides:  “A  registrar  shall,  upon 
demand  made  at  the  time  of  registering  any  birth  by  the  person 
giving  the  information  concerning  the  birth,  and  upon  payment 
of  a fee  not  exceeding  threepence,  give  to  such  person  a certifi- 
cate under  his  hand,  in  the  prescribed  form,  of  having  registered 
that  birth.” 

Section  38  of  the  same  Act  also  provides:  “An  entry  or 

certified  copy  of  an  entry  of  a birth  or  death  in  a register 
under  the  Births  and  Deaths  Registration  Acts,  1836  to  1874, 
or  in  a certified  copy  of  such  a register,  shall  not  be  evidence  of 
such  birth  or  death,  unless  such  entry  either  purports  to  be 
signed  by  some  person  professing  to  be  the  informant  and  to  be 
such  a person  as  is  required  by  law  at  the  date  of  such  entry  to 
give  to  the  registrar  information  concerning  such  birth  or  death, 
or  purports  to  be  made  upon  a certificate  from  a coroner,  or  in 
pursuance  of  the  provisions  of  this  Act  with  respect  to  the 
registration  of  births  and  deaths  at  sea. 

“When  more  than  three  months  have  intervened  between 
the  day  of  the  birth  and  the  day  of  the  registration  of  the  birth 
of  any  child,  the  entry  or  certified  copy  of  the  entry  made  after 
the  commencement  of  this  Act  of  the  birth  of  such  child  in  a 
register  under  the  Births  and  Deaths  Registration  Acts,  1836 
to  1874,  or  in  a certified  copy  of  such  register,  shall  not  be 
evidence  of  such  birth  unless  such  entry  purports. 
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“(a)  if  it  appears  that  not  more  than  twelve  months  have 
so  intervened,  to  be  signed  by  the  superintendent  registrar  as 
well  as  by  the  registrar;  or, 

“(h)  if  more  than  twelve  months  have  so  intervened,  to  have 
been  made  with  the  authority  of  the  Registrar  General,  and  in 
accordance  with  the  prescribed  rules. 

“Where  more  than  twelve  months  have  intervened  between 
the  day  of  a death  or  the  finding  of  a dead  body  and  the  day  of 
the  registration  of  the  death  or  the  finding  of  such  body,  the 
entry  or  certified  copy  of  the  entry  made  after  the  commence- 
ment of  this  Act  of  the  death  in  a register  under  the  Births  and 
Deaths  Registration  Acts,  1836  to  1874,  or  in  a certified  copy  of 
such  register,  shall  not  be  evidence  of  such  death,  unless  such 
entry  purports  to  have  been  made  with  the  authority  of  the 
Registrar  General,  and  in  accordance  with  the  prescribed  rules.” 

Each  of  the  two  certificates  filed  before  me  purports  to  record 
an  entry  signed  by  the  father  of  the  child  whose  birth  was 
registered.  It  is  alleged  that  this  is  the  defendant  in  this  action. 
The  registration  is  well  within  the  three-month  period.  The  male 
defendant  has  also  sworn  that  these  two  certificates  cover  the 
birth  of  two  children  born  to  him  by  the  co-defendant  and  in  each 
certificate  the  name  of  the  mother  corresponds  with  that  of  the 
female  co-defendant.  The  admissibility  of  such  certificates  was 
discussed,  as  I have  indicated,  in  the  case  of  Reg.  v.  Weaver, 
supra,  where  the  matter  is  considered  by  Chief  Baron  Kelly,  as 
follows: 

“The  second  question  is,  whether  the  document  which  pur- 
ported to  be  a certified  extract  from  a register  of  births  was 
admissible  in  evidence  on  its  mere  production  by  counsel.  This 
depends  upon  two  things.  First,  under  the  Registration  Acts 
there  can  be  no  doubt,  that  the  registers  of  births  are  public 
documents,  admissible  in  evidence  on  their  mere  production. 
And  then,  by  14  & 15  Viet.  c.  99,  s.  14,  Vhenever  any  book  or 
other  document  is  of  such  a public  nature  as  to  be  admissible  in 
evidence  on  its  mere  production  from  the  proper  custody,  and  no 
statute  exists  which  renders  its  contents  provable  by  means  of  a 
copy,  any  copy  thereof  or  extract  therefrom  shall  be  admissible 
in  evidence  in  any  court  of  justice,  or  before  any  person  now 
or  hereafter  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  provided  it  be  proved 
to  be  an  examined  copy  or  extract,  or  provided  it  purport  to  be 
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signed  and  certified  as  a true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  entrusted.’  The  document  in 
question  comes  precisely  within  the  terms  of  this  section.”  The 
other  members  of  the  Court,  consisting  of  Blackburn,  Lush,  and 
Honyman  JJ.  and  Pollock  B.,  concurred. 

The  matter  was  further  discussed  in  a divorce  action,  Brierley 
V.  Brierley  and  Williams,  [1918]  P.  257.  This  was  the  judgment 
of  the  late  Mr.  Justice  McCardie,  and  while  in  this  case  the 
certificate  was  one  under  a seal  of  the  Registrar-General,  the 
principles  applicable,  I think,  are  the  same  as  those  discussed  in 
Reg,  V,  Weaver,  supra.  There  had  been  some  conflict  in  the 
earlier  decisions  and  at  p.  259  McCardie  J.  said: 

“The  effect  of  a certificate  given  under  these  Acts  is  con- 
sidered in  Reg.  v.  Weaver,  in  which  case  it  was  decided  that 
public  documents  or  duly  certified  copies  thereof  are  admissible 
in  evidence  on  mere  production.  This  case  appears  to  have 
impliedly  decided,  moreover,  that  a duly  certified  certificate  of 
birth  was  prima  facie  evidence  of  the  date  as  well  as  the  fact 
of  birth. 

“Lord  Romilly  in  In  re  Wintle  [(1870),  L.R.  9 Eq.  373] 
expressed  the  view  that  an  entry  in  the  register  or  a certified 
copy  thereof  establishes  the  fact  of  a birth  and  nothing  more. 
To  so  hold  in  my  view  impairs  and  restricts  the  utility  of  the 
statutes.  Later  before  Phillimore  J.  in  Wilton  v.  Phillips  [ (1903), 
19  T.L.R.  390]  the  question  arose  whether  a certified  extract 
from  the  register  is  evidence  of  the  date  of  birth.  The  case  of 
In  re  Wintle  was  cited,  but,  in  spite  of  the  decision  of  Lord 
Romilly  in  that  case,  Phillimore  J.  held  that  a certified  extract  is 
sufficient  evidence  of  the  date  as  well  as  the  fact  of  birth.  Philli- 
more J.  stated  that  a certified  copy  is  prima  facie  proof  of  all 
such  matters  as  are  required  as  particulars  by  the  statutes.  It 
does  not  appear  that  in  that  case  In  the  Estate  of  Goodrich 
( [1904]  P.  138)  was  cited,  in  which  Jeune  P.  held  that  a certified 
copy  made  in  pursuance  of  the  Acts  is  evidence  not  merely  of  the 
fact  of  the  birth,  but  also  of  its  date. 

“In  order  to  remove  doubt  with  regard  to  the  authorities  and 
as  to  a point  of  practice,  I think  it  well  to  state  that  in  my  opinion 
Lord  Romilly’s  decision  in  In  re  Wintle  is  not  law,  and  that  the 
correct  decisions  on  this  point  are  those  of  Jeune  P.  and  Philli- 
more J.,  which  are  in  conformity  with  the  Acts  of  Parliament 
and  recognize  the  principles  of  law  appropriate  thereto.  I desire 
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to  add  that  neither  the  register  nor  the  certificate  are  in  any 
way  conclusive,  but  only  prima  facie,  evidence  of  the  facts  to  be 
established  in  a case  such  as  the  present.  Evidence,  however, 
can  clearly  be  given  to  contradict  them,  and,  in  a proper  case, 
corroboration  of  them  may  be  required.  But  I see  no  reason  to 
doubt  that  prima  facie  evidence  may  be  furnished  by  the  entry 
in  the  register  or  a certified  copy.  Here  the  entry  in  the  register 
is  verified  by  the  signature  of  the  wife  herself. 

“There  will  be  a decree  nisi.” 

With  respect  to  the  second  point,  as  to  whether  the  statute  of 
1851  is  still  in  force  in  Ontario,  reference  may  be  made  to  the 
(Imperial)  Statute  of  Westminster,  1931,  22  Geo.  V.,  c.  4.  By 
s.  4 of  that  statute  it  is  provided  that: 

“No  Act  of  Parliament  of  the  United  Kingdom  passed  after 
the  commencement  of  this  Act  shall  extend,  or  be  admitted  to 
extend,  to  a Dominion  as  part  of  the  law  of  that  Dominion,  unless 
it  is  expressly  declared  in  that  Act  that  that  Dominion  has 
requested,  and  consented  to,  the  enactment  thereof.” 

It  would  appear,  therefore,  that  this  statute  did  not  affect 
the  force  of  the  1851  statute,  and  that  the  same  is  still  in  force 
in  Ontario.  Reference  may  also  be  made  to  the  judgment  of  the 
late  Mr.  Justice  Davis  in  Rex  v.  Innes,  [1933]  O.R.  169  at  171, 
[1933]  2 D.L.R.  110,  59  C.C.C.  339. 

It  would,  therefore,  appear  to  me  that  I am  entitled  to 
accept  the  certificates  as  prima  facie  evidence  of  the  facts  to 
which  they  certify,  and  as  I have  said,  if  I am  entitled  to  accept 
them  in  this  way,  then  the  taking  them  together  with  the  other 
evidence  entitles  me,  I believe,  to  grant  the  plaintiff  the  relief 
which  she  seeks. 

There  will  accordingly  be  judgment  for  the  plaintiff,  dis- 
solving her  marriage  with  the  male  defendant  on  the  grounds  of 
his  adultery  with  the  co-defendant.  The  male  defendant  is  ap- 
parently still  in  England,  a member  of  the  Royal  Canadian  Air 
Force.  If  the  plaintiff  so  desires,  she  is  entitled  to  her  costs 
against  the  male  defendant. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff:  Carl  K.  Keyfetz,  Toronto. 
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[TRELEAVEN  J.] 

The  Township  of  Cornwall  v»  The  Prudential  Assurance  Company, 
Limited,  of  London,  England. 

Insurance — Fidelity  Guarantee — Employer's  Statement — Misrepresenta- 
tion— Certificate  at  Time  of  Renewal — Materiality — The  Insurance 

Act,  R.S.O.  1937,  c.  256,  s.  87(5),  (6). 

The  defendant  insured  the  plaintiff  against  loss  by  fraud,  embezzlement 
or  misappropriation  by  its  tax-collector,  one  L.  In  an  action  upon  the 
policy,  the  defendant  pleaded  that,  by  reason  of  the  falsity  of  the 
answers  to  questions  in  the  employer’s  statement,  made  at  the  time 
of  L.’s  application  for  the  policy,  no  liability  had  ever  attached,  or 
that,  if  liability  had  attached,  the  defendant  had  been  discharged 
by  the  plaintiff’s  failure  to  make  good  the  matters  referred  to  in  the 
answers.  It  further  relied  upon  the  falsity  of  certain  certificates 
given  by  the  plaintiff  to  obtain  renewals  of  the  policy. 

Held,  the  plaintiff  was  entitled  to  succeed. 

As  to  the  answers  made  at  the  time  of  application,  they  merely  fur- 
nished information  about  the  terms  and  regulations  of  L.’s  employ- 
ment, and  they  were  true  when  given,  with  the  result  that  there  was 
no  misrepresentation.  In  any  event,  however,  they  were  not  material 
to  the  contract  within  the  meaning  of  s.  87(5)  of  The  Insurance  Act, 
as  interpreted  in  such  cases  as  County  of  Renfrew  v.  United  States 
Fidelity  and  Guaranty  Company,  [1933]  O.R.  796;  Rockmaker  v.  Motor 
Union  Insurance  Co.  Limited  (1922),  52  O.L.R.  553;  and  Dworkin  v. 
Globe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R.  159. 

With  respect  to  the  certificates  given  for  renewal,  it  was  not  established 
by  the  evidence  that  the  defendant  had  relied  upon  these  certificates 
in  renewing  the  policy,  and  the  provision  as  to  renewal  in  the  policy 
itself,  as  well  as  the  renewal  certificates,  contained  no  reference  to 
such  certificates  from  the  employer.  While,  therefore,  some  of  the 
statements  in  the  certificates  were  not  true,  they  were  not  material 
to  the  contract,  and  could  not  avail  the  defendant  as  a defence  to  the 
plaintiff’s  claim. 

An  action  upon  a policy  of  insurance. 

16th  and  17th  December  1946.  The  action  was  tried  by 
Treleaven  J.  without  a jury  at  Cornwall. 

J.  W.  Pickup,  K.C.,  and  Stanley  E.  Fennell,  for  the  plaintiff. 

Douglas  Watt,  K.C.,  for  the  defendant. 

9th  April  1947.  Treleaven  J.: — ^This  is  an  action  brought 
by  the  plaintiff  corporation  to  recover  from  the  defendant  com- 
pany on  a fidelity  guarantee  policy  issued  by  the  latter  whereby 
it  agreed  to  pay  or  make  good  “to  the  Insured  such  Money 
Cheques  or  Negotiable  Instruments  to  an  amount  not  exceeding 
the  sum  of  . . . $20,000.00”  if  one  Joseph  Leroux,  a tax- 
collector  of  the  plaintiff,  “shall  in  the  capacity  and  employment 
aforesaid  commit  Larceny  Fraud  Embezzlement  or  Misappropria- 
tion in  respect  of  Money,  Cheques  or  Negotiable  Instruments  be- 
longing to  the  Insured”. 

The  policy  was  dated  the  16th  February  1942,  and  was  to 
be  in  force  for  one  year  from  the  20th  February  1942  to  the 
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20th  February  1943.  It  was  renewed  on  the  20th  February 
1943  and  again  on  the  20th  February  1944,  and  continued  in 
force  until  the  20th  February  1945. 

Joseph  Leroux  did,  during  the  time  when  the  said  policy 
was  in  force,  misappropriate  to  his  own  use  substantial  sums 
of  money  belonging  to  the  plaintiff. 

It  was  a term  of  the  policy  that  all  differences  arising  out  of 
such  policy  should  be  referred  to  arbitration  as  in  the  policy 
provided.  The  defendant  disputed  liability  by  a letter  from  the 
defendant’s  solicitors  to  the  plaintiff’s  solicitors  dated  the  18th 
September  1944,  and  the  matter  in  dispute  was  referred  to  arbi- 
tration by  the  parties  in  accordance  with  the  terms  of  the  policy. 

The  arbitrators  in  due  time  made  their  award  and  found 
that  Joseph  Leroux  had  received  on  behalf  of  the  plaintiff,  as 
tax-collector,  moneys  for  which  he  did  not  account  to  the  amount 
of  $8,564.96.  They  directed  that  the  defendant  should  pay  cer- 
tain costs  of  the  said  arbitration,  being  the  costs  of  the  plaintiff, 
the  costs  of  the  arbitrators  amounting  to  $90  each,  and  the  costs 
of  the  court  stenographer.  The  plaintiff  sues  for  the  said  sum 
of  $8,564.96  and  the  said  costs  as  awarded  by  the  arbitrators. 

The  defendant  disputes  liability  and  states  that  prior  to  enter- 
ing into  the  contract  referred  to,  the  plaintiff  furnished  to  the 
defendant  a written  application  with  certain  questions  and 
answers.  The  said  application  contained  the  following  pro- 
visions: 

'Tt  is  desired  to  obtain  the  above  Guarantee  from  The  Pru- 
dential Assurance  Company  Limited  of  London,  England,  in 
the  Company’s  usual  form  for  this  class  of  insurance  on  the 
warranty  that  the  above  statements,  and  any  supplementary 
particulars  which  are  or  may  be  supplied  by  or  on  behalf  of  the 
Employer  in  connection  with  the  insurance,  are  true  and  com- 
plete and  that  nothing  materially  affecting  the  risk  has  been 
concealed.” 

The  defendant  refers  particularly  to  the  following  questions 
and  answers: 

‘‘5.  (f)  How  often  is  he  required  to  pay  over  amounts  re- 
ceived by  him  on  behalf  of  the  Employer  and  what  are  the  regu- 
lations attaching  thereto?  A.  Every  ten  days. 

“5.  (1)  Is  he  allowed  to  retain  a balance  in  hand?  If  so, 
how  much  and  for  what  purpose?  A.  Only  a small  amount  for 
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change.  What  arrangements  are  made  for  ascertaining  that  he 
has  that  amount  in  his  possession?  A.  Check  on  his  deposits. 

“5.  (r)  What  other  checks  are  there  to  discover  any  irregu- 
larities on  his  part?  A.  Balancing  of  Tax  rolls. 

“5.  (o)  When  were  the  applicant’s  accounts  last  audited? 
A.  Date  Feb.  1941,  by  A.  S.  Leith  & Company. 

'‘5.  (p)  Were  they  found  correct  and  funds  in  hand  to 
balance?  A.  Yes.” 

The  defendant  insists  that  the  plaintiff  well  knew  that  the 
said  questions  and  answers  were  understood  to  be,  and  were 
to  be  taken  as,  conditions  precedent  and  as  a basis  of  the  policy 
or  any  renewal  or  continuation  of  the  same,  and  that  the  truth 
of  the  answers  to  the  said  questions  was  understood  to  be  a 
condition  precedent  and  basis  of  the  issue  of  the  said  bond  or 
any  renewal  or  continuation  thereof. 

The  defendant  further  says  that  the  answers  to  the  said 
questions  were  known  by  the  plaintiff  to  be  material  to  the 
risk  proposed  to  be  undertaken  by  the  defendant,  and  the  defend- 
ant relied  upon  the  truth  thereof.  The  defendant  says  that  the 
said  Joseph  Leroux  did  not  pay  over  amounts  received  by  him 
on  behalf  of  the  employer  every  ten  days,  and  was  allowed 
to  retain  a substantial  balance  in  hand  from  time  to  time  to 
the  knowledge  of  the  plaintiff,  its  servants  or  agents.  The  de- 
fendant also  states  that  to  the  knowledge  of  the  plaintiff  the  said 
Joseph  Leroux  failed  to  keep  his  books  of  account  properly,  and 
actually  owed  the  plaintiff  certain  sums  of  money  as  at  the  31st 
December  1942,  and,  to  the  knowledge  of  the  Clerk-Treasurer  of 
the  Township,  operated  the  books  of  the  Township  in  such  a 
manner  that  it  was  practically  impossible  satisfactorily  to  com- 
plete an  audit. 

The  defendant  then  pleads  that  by  reason  of  the  untruth  or 
non-fulfilment  by  the  plaintiff  of  the  matters  or  things  in  the 
said  answers  the  contract  is  null  and  void,  and  that  no  liability 
ever  attached  to  the  defendant  under  the  contract,  or  that,  in 
the  alternative,  if  any  liability  did  attach,  the  defendant  is  dis- 
charged therefrom  by  the  failure  of  the  plaintiff  to  observe  and 
make  good  the  matters  or  things  referred  to  in  the  answers. 
It  is  to  be  noted  that  the  questions  and  answers  above  enumer- 
ated provide  for  the  most  part  information  as  to  regulations 
and  terms  of  the  tax-collector’s  employment.  It  seems  quite 
clear  from  the  evidence,  and  I find  as  a fact,  that  at  the  time 
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they  were  given  they  were  true  and  there  was  no  misrepresenta- 
tion, but,  in  any  event,  the  defendant  cannot  rely  on  the  answers 
of  the  insured  to  the  questions  because  of  the  provisions  of  s. 
87(5)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256.  That  subsec- 
tion reads  as  follows: 

‘‘No  contract  of  insurance  shall  contain  or  have  endorsed 
upon  it,  or  be  made  subject  to,  any  term,  condition,  stipulation, 
warranty  or  proviso,  providing  that  such  contract  shall  be 
avoided  by  reason  of  any  statement  in  the  application  therefor, 
or  inducing  the  entering  into  of  the  contract  by  the  insurer, 
unless  such  term,  condition,  stipulation,  warranty  or  proviso 
is  and  is  expressed  to  be  limited  to  cases  in  which  such  state- 
ment is  material  to  the  contract,  and  no  contract  shall  be  avoided 
by  reason  of  the  inaccuracy  of  any  such  statement  unless  it  is 
material  to  the  contract.” 

The  policy  here  in  question  does  not,  in  my  opinion,  and  so 
far  as  the  said  questions  are  concerned,  meet  the  requirement 
of  the  statutory  provision.  The  effect  of  the  provision  has  been 
discussed  in  many  cases : see  County  of  Renfrew  v.  United  States 
Fidelity  and  Guaranty  Company,  [1933]  O.R.  796,  [1933]  4 
D.L.R.  564;  Rockmaker  v.  Motor  Union  Insurance  Co.  Limited 
(1922),  52  O.L.R.  553,  70  D.L.R.  360,  where  the  matter  is  dis- 
cussed very  fully  by  the  late  Mr.  Justice  Hodgins;  Dworkin  v. 
Globe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R.  159,  67  D.L.R. 
404.  I,  therefore,  cannot  hold,  as  pleaded  by  the  defendant,  that 
the  contract  was  null  and  void  and  that  no  liability  ever  attached 
to  the  defendant  under  the  same. 

The  defendant,  however,  further  pleads  that  the  continuation 
certificates  renewing  the  contract  were  issued  upon  certain  repre- 
sentations and  warranties,  and  that  the  defendant  relied  upon 
such  representations  and  warranties  in  issuing  the  continuation 
certificates. 

The  representations  and  warranties  referred  to  in  the  pre- 
ceding paragraph,  as  pleaded,  are  as  follows: 

“I/We  certify  (1)  that  Joseph  Leroux  of  Cornwall,  Ontario, 
has,  during  the  year  ended  on  the  31st  day  of  December,  1943, 
(and  1944)  performed  his  duties  as  Tax  Collector  faithfully 
and  satisfactorily.  (2)  His  accounts  have  been  examined  up 
to  the  31st  day  of  December,  1943  (and  1944)  and  found  cor- 
rect in  every  respect.  All  moneys  and/or  property  in  his  control 
or  custody  have  been  accounted  for  with  proper  funds  and 
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securities  on  hand  to  balance  his  accounts.  He  is  not  now  in 
default.  (3)  That  no  change  has  occurred  in  the  terms  or  con- 
ditions of  his  employment,  from  those  specified  by  us  when 
the  bond  was  executed.” 

The  provision  in  the  contract  with  regard  to  its  renewal  is 
quite  simple.  It  is  in  the  italicized  portion  of  the  the  following 
paragraph : 

‘‘Now  THEREFORE  this  Agreement  witnesseth  that,  in  con- 
sideration of  the  premises,  and  during  the  period  commencing 
and  terminating  as  aforesaid,  and  afterwards  during  every  suc- 
ceeding year  in  respect  of  which  the  Employee  or  the  Insured 
shall,  before  or  upon  the  day  of  renewal  in  each  such  year,  or 
within  fifteen  days  thereafter,  pay  or  cause  to  he  paid  to  the 
Company  and  the  Company  shall  consent  to  receive  the  Renewal 
Premium,  the  Company  hereby  agrees ” 

Then  follows  the  operative  clause  of  the  contract  indemnify- 
ing the  plaintiff. 

The  contract  was  renewed  for  one  year  from  the  20th 
February  1943,  by  payment  and  acceptance  of  the  renewal 
premium,  and  was  again  similarly  renewed  from  the  20th  Feb- 
ruary 1944.  The  continuation  certificates  are  attached  to  the 
policy,  which  is  ex.  1.  An  employer’s  certificate  was  given  on 
the  10th  February  1943,  signed  by  G.  T.  Johnston,  Reeve  of  the 
Township,  and  a further  employer’s  certificate  was  given  which 
is  undated  but  which  was  evidently  given  in  connection  with  the 
later  renewal  from  the  20th  February  1943  to  the  20th  Febru- 
ary 1944  and  is  signed  by  J.  E.  W.  Rouleau  as  Deputy-Reeve. 
No  mention  of  these  employer’s  certificates  is  made  in  the  con- 
tinuation certificates. 

These  employer’s  certificates  are  in  the  wording  as  above 
pleaded,  except  that  the  certificate  of  the  10th  February  1943, 
states  that  the  accounts  have  been  examined  up  to  the  31st 
December  1941,  not  1944  as  pleaded,  and  the  first  clause  in  the 
same  certificate  regarding  the  performance  of  the  duties  being 
satisfactory  is  to  the  year  ending  the  31st  December  1942  and 
not  1944  as  pleaded.  The  evidence  does  not,  in  my  opinion, 
prove  it  to  be  a fact  that  these  certificates  were  relied  upon  by 
the  defendant  in  renewing  the  contract. 

The  auditors’  reports,  exhibits  10  and  11,  which  are  the 
reports  received  after  the  contract  was  entered  into,  show  that 
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the  tax-collector  was  careless  and  inefficient  and  that  there  were 
numerous  mistakes  in  his  records,  and  that  he  was  often  slow 
in  making  deposits  of  the  tax  money  collected.  There  is,  how- 
ever, no  suggestion  in  these  reports  of  any  dishonesty  or  mis- 
appropriation of  funds,  and  the  plaintiff  was  willing  to  keep  him 
employed  as  tax-collector.  The  report  dated  2nd  April  1943, 
ex.  11,  states  that  ‘‘Reconciliation  of  tax  rolls  show  that  the 
Collector  owes  the  Township  the  sum  of  $146.67”,  and  I am 
urged  by  counsel  for  the  defendant  to  find  that  for  this  reason 
the  statement  in  the  undated  certificate,  ex.  19,  that  he  is  not 
in  default,  is  not  true,  and  that  the  principle  of  law  in  The 
Dominion  of  Canada  Guarantee  and  Accident  Com'pany,  Limited 
V.  The  Housing  Commission  of  the  City  of  Halifax,  [1927]  S.C.R. 
492,  [1927]  4 D.L.R.  161,  applies.  Neither  of  the  auditors,  how- 
ever, when  called  as  a witness  would  say  that  the  tax-collector 
was  in  default  in  the  meaning  of  the  expression  in  the  certificate. 
Both  of  them  pointed  out  that  the  report  simply  showed  that  the 
tax-collector  owed  the  Township  that  amount  of  money  at  the 
time  of  the  audit,  and  that  it  was  an  amount  which  might  well 
be  subject  to  variation  and  adjustment.  The  very  statement 
in  which  the  Township  is  advised  that  this  money  is  owing 
indicates  that  there  are  a number  of  adjustments  with  tax- 
payers which  may  require  to  be  made,  and  which  will  alter  the 
amount  owing  by  the  collector. 

It  can  hardly  be  said,  however,  that  the  statements  in  the 
employer’s  certificates  are  true  that  the  tax-collector  had  per- 
formed his  duties  faithfully  and  satisfactorily  or  that  his  accounts 
had  been  found  correct  in  every  respect.  These  statements, 
however,  do  not,  I think,  avail  the  defendant  as  a defence  to 
the  claim.  The  statutory  provisions  above  referred  to  apply 
to  these  statements  as  well  as  to  the  original  answers  to  the 
questions  given  when  the  contract  was  entered  into.  They  are 
not,  in  my  opinion,  material  to  the  contract  and,  as  above  stated, 
the  evidence  does  not  disclose  they  were  relied  upon  by  the 
defendant. 

The  first  notice  to  the  plaintiff  that  there  might  have  been 
misappropriation  of  funds  by  the  collector  is  contained  in  a 
letter  from  the  auditor,  F.  A.  R.  McFadden,  to  the  Clerk- 
Treasurer  of  the  Township  dated  25th  March  1944,  which  letter 
is  ex.  16.  The  letter  speaks  for  itself,  but  it  will  be  noticed  it 
does  not  definitely  say  that  there  has  been  misappropriation,  but 
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only  that  there  is  an  apparent  shortage  of  a sum  of  $3,021.88 
for  which  there  has  not  been  a satisfactory  explanation.  A 
council  meeting  was  called  as  soon  as  practicable  and  the  matter 
was  submitted  to  the  council  on  3rd  April.  On  4th  April  the 
agent  of  the  defendant  was  given  notice  of  the  situation  and  a 
copy  of  the  auditors'  letter.  Leroux  was  suspended  on  17th 
April  1944.  Subsequent  examinations  showed  misappropriation 
of  a much  larger  sum  than  at  first  indicated,  the  amount  ulti- 
mately being  found  by  the  arbitrators  to  be  $8,564.96.  The 
system  of  embezzlement  was  involved,  and,  as  one  would  expect, 
had  been  carefully  concealed. 

Protection  against  loss  of  funds  which  might  conceivably 
occur  by  dishonesty  on  the  part  of  the  tax-collector  was,  of 
course,  the  very  purpose  and  object  sought  by  the  plaintiff  in 
taking  out  the  contract,  and  was  the  purpose  for  which  the 
premiums  were  paid  and  accepted  by  the  defendant.  The  strict- 
ness of  the  principles  applicable  under  the  common  law  and 
usually  described  as  uberrima  fldes  has  been  the  subject  of  statu- 
tory enactment,  including  subss.  5 and  6 of  s.  87  of  The  Insurance 
Act,  and  it  seems  to  me  that  these  subsections  were  particularly 
designed  to  apply  to  the  very  type  of  case  which  has  arisen 
here. 

The  plaintiffs  are  entitled  to  judgment  for  the  sum  of 
$8,564.96,  together  with  the  costs  of  the  arbitration  and  the 
costs  of  the  action.  The  money  paid  into  court  by  the  de- 
fendants, amounting  to  $450,  being  the  amount  of  the  premiums 
paid  by  the  plaintiff,  may  be  paid  out  to  the  plaintiff  to  be 
credited  on  the  judgment. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Danis  & Fennell,  Cornwall. 

Solicitors  for  the  defendant:  Cowling',  MacTavish  d Watt, 
Ottawa. 
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[COURT  OF  APPEAL.] 

Lafferty  et  aL  v.  The  Public  Utilities  Commission  of  Trenton. 

Expropriation — Measure  of  Compensation — Injurious  Affection — Sever- 
ance— The  Public  Utilities  Act,  R.S.O.  1937,  c.  283 — The  Municipal 
Act,  R.S.O.  1937,  c.  266,  s.  347. 

Where  lands  are  expropriated  under  powers  granted  by  The  Public 
Utilities  Act,  compensation  is  to  be  assessed  on  the  basis  set  out  in 
s.  347  of  The  Municipal  Act.  The  proper  measure  is  not  arrived  at  by 
capitalizing  alleged  increased  costs  in  operation  of  a farm,  or  par- 
ticular items  of  loss,  but  by  arriving  at,  and  awarding,  the  value  to 
the  claimant  of  the  lands  taken,  with  additional  compensation  for 
injurious  affection  of  the  lands  remaining.  Re  Powell  and  City  of 
Toronto  (1925),  56  O.L.R.  541;  Re  Conger,  Lehigh  Coal  Co.  Ltd.  and 
The  City  of  Toronto,  [1934]  O.R.  35,  applied.  In  fixing  compensation 
for  injurious  affection,  care  must  be  taken  to  avoid  duplication  of 
compensation.  (Per  curiam.) 

Where  lands  are  expropriated  from  a private  owner  for  the  benefit  of  a 
public  undertaking,  some  additional  allowance  should  be  made  for  the 
forcible  taking.  This  additional  allowance  has  often  been  fixed  at 
10  per  cent.,  which  is  not  an  unreasonable  amount.  (Per  curiam.) 
Where  a strip  running  through  the  centre  of  a farm  is  expropriated  by 
a railway  company  for  its  own  purposes,  the  owner  retaining  a right 
of  way  over  the  railway  property,  connecting  the  two  parts  of  the 
farm,  the  farm  remains  one,  and  if  part  of  the  farm  is  subsequently 
expropriated  by  another  authority,  compensation  for  severance  (in- 
cluded in  injurious  affection)  will  be  based  upon  the  loss,  not  merely 
of  the  right  of  way,  but  of  the  lands  compulsorily  taken.  Cowper 
Essex  V.  The  Local  Board  for  Acton  (1889),  14  App.  Cas.  153;  Holditch 
V.  Canadian  Northern  Ontario  Railway  Company,  [1916]  1 A.C.  536, 
applied.  (Per  Roach  and  Hope  JJ.A.;  Henderson  J.A.  contra.) 

An  appeal  by  the  contestants  from  an  award  of  German 

Co.  Ct.  J.,  as  arbitrator,  for  compensation  for  lands  of  the 

respondents  expropriated  by  the  appellant. 

4th  March  1947.  The  appeal  was  heard  by  Henderson, 
Roach  and  Hope  JJ.A. 

J.  W.  Pickup,  K.C.  (H.  J.  Smith,  with  him),  for  the  contest- 
ants, appellants:  There  is  no  evidence  on  which  the  arbitrator 
could  base  his  finding  that  the  expropriated  lands  were  worth 
$20,000  to  the  respondents.  One  of  them,  in  fact,  valued  the 
whole  farm  at  about  $12,000.  In  1939  the  whole  farm  was 
valued,  for  probate  purposes,  at  $5,800,  and  in  1941  the  respond- 
ents bought  their  brother’s  interest  in  the  whole  estate  of  their 
father  for  $6,000.  The  estate  included  other  assets  worth  approx- 
imately three  times  as  much  as  the  farm,  so  that  the  family  at 
that  time  valued  the  farm  at  about  $6,000.  The  assessed  value  of 
the  whole  farm  is  $6,500  to  $7,000.  The  only  evidence  as  to  the 
sale  of  a comparable  farm  related  to  a farm  some  forty  miles 
away.  There  was  no  real  evidence  that  there  was  any  gravel 
under  the  lands  expropriated. 


21— [1947]  O.R. 


308 


Ontario  Reports. 


[1947J 


The  arbitrator  heard  a great  deal  of  evidence  as  to  the  loss 
sustained  by  the  respondents,  (1)  in  being  forced  out  of  the 
cattle  business;  (2)  in  being  deprived  of  80,000  gallons  of  water 
a year;  (3)  in  losing  firewood,  props,  etc.  The  losses  under  heads 
2 and  3 are  proper  to  be  considered,  but  no  business  losses  can 
be  included  in  the  value  of  the  lands  taken:  Re  Powell  and  City 
of  Toronto,  56  O.L.R.  541,  [1925]  2 D.L.R.  796. 

It  is  also  proper  to  allow  for  the  reduction  in  the  value  of  the 
buildings  on  the  remaining  part  of  the  land:  The  Lake  Erie  and 
Northern  Railway  Company  v.  Schooley  et  al.  (1916),  53  S.C.R. 
416,  30  D.L.R.  289. 

There  is  no  provision  in  The  Municipal  Act,  R.S.O.  1937,  c. 
266,  justifying  an  award  of  an  additional  10  per  cent,  for  forcible 
taking,  as  made  by  the  witnesses  for  the  respondents. 

John  Callahan,  K.C.,  for  the  claimants,  respondents:  There 
is  evidence  that  the  83  acres  expropriated  were  almost  as  good 
land  as  the  rest  of  the  farm.  It  was  used  as  pasture  for  40  head 
of  cattle  throughout  the  summer,  as  well  as  other  cattle  bought 
in  the  spring  and  sold  later  in  the  season.  There  is  now  no  place 
to  keep  cattle  during  the  summer,  and  we  are  consequently 
forced  out  of  this  business.  This  fact  upsets  the  balance  of  the 
farm,  and,  together  with  the  loss  of  wood  and  water,  will  greatly 
affect  the  value  of  the  remaining  land.  There  is  also  evidence 
that  7%  acres  of  the  expropriated  land  had  gravel  beneath  it, 
and  would  be  worth  about  $1,500  an  acre. 

All  the  expert  witnesses  agreed  that  the  remaining  land 
would  be  worth  less  when  detached  from  the  expropriated  part 
than  when  operated  as  part  of  the  larger  farm.  An  expert 
lumberman  gave  evidence  that  if  the  owners  did  their  own 
cutting  of  the  timber  on  the  expropriated  land  they  could  sell 
it  at  wholesale  for  $5,700,  but  a deduction  would  have  to  be 
made  from  this  for  the  cost  of  cutting. 

The  difference  between  the  $20,000  allowed  by  the  learned 
arbitrator  and  the  maximum  value  set  by  our  witnesses  repre- 
sented an  allowance  for  the  gravel  under  the  lands  expropriated, 
and  cannot  be  considered  an  unreasonable  allowance. 

While  recurring  losses  cannot  be  capitalized  in  fixing  com- 
pensation, these  losses  do  affect  the  sale  value  of  the  property 
not  expropriated,  and  should  be  taken  into  account  in  that  con- 
nection: Re  Ketcheson  and  Canadian  Northern  Ontario  R.W.  Co. 
(1913),  29  O.L.R.  339,  13  D.L.R.  854,  16  C.R.C.  286. 
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An  additional  allowance  for  forcible  taking  is  justified:  The 
King  v.  Hunting,  Barrow  and  Bell  (1916),  32  D.L.R.  331. 

The  basis  of  compensation  has  been  broadened,  since  the 
decision  in  Re  Powell  and  City  of  Toronto,  supra,  by  amendments 
to  the  statute. 

J.  W.  Pickup,  K.C.,  in  reply:  As  to  an  allowance  for  forcible 
taking,  we  refer  to  2 C.E.D.  (Ont.),  p.  595;  The  King  v.  Larivee 
(1918),  56  S.C.R.  376,  42  D.L.R.  151. 

The  amendments  to  The  Municipal  Act  do  not  affect  the 
amount  of  compensation  payable  in  the  circumstances  here 
present. 

This  land  had  already  been  severed  when  the  railway  com- 
panies expropriated  a strip,  and  the  then  owner  presumably 
received  compensation  at  that  time  for  the  severance.  There  can 
be  no  damages  for  severance  after  the  land  has  already  been 
subdivided:  2 C.E.D.  (Ont.),  p.  580;  The  Canadian  Northern 
Ontario  Railway  Company  v.  Holditch  (1914),  50  S.C.R.  265,  20 

D. L.R.  557,  19  C.R.C.  112,  affirmed  sub  nom.  Holditch  v.  Ca- 
nadian Northern  Ontario  Railway  Company,  [1916]  1 A.C.  536, 
27  D.L.R.  14,  20  C.R.C.  101. 

Cur.  adv.  vult. 

1st  April  1947.  Henderson  J.A.: — This  is  an  appeal  from  an 
award  made  by  His  Honour  Judge  German,  as  arbitrator,  in  an 
arbitration  arising  out  of  the  expropriation  of  certain  farm  lands 
in  the  township  of  Murray  in  the  county  of  Northumberland, 
expropriated  by  the  contestants  under  by-law  passed  on  12th 
April  1945,  and  possession  being  taken  by  the  contestants  pur- 
suant to  the  order  of  the  County  Judge  made  in  May  1945. 

The  expropriation  was  by  virtue  of  powers  conferred  by  The 
Public  Utilities  Act,  R.S.O.  1937,  c.  286,  under  which  compen- 
sation is  payable  in  accordance  with  the  provisions  of  s.  347  of 
The  Municipal  Act,  R.S.O.  1937,  c.  266. 

The  property  expropriated  consists  of  82.85  acres  (for  con- 
venience spoken  of  as  83  acres)  comprising  parts  of  the  east 
half  of  lot  10  and  the  west  half  of  lot  9 in  the  first  concession 
of  the  township  of  Murray.  The  expropriated  lands  formed  part 
of  a farm  of  200  acres  fronting  on  the  north  side  of  highway 
No.  2,  about  two  miles  from  the  town  of  Trenton. 

Many  years  ago  the  Canadian  Pacific  Railway  Company  and 
the  Grand  Trunk  Railway  Company  expropriated  for  railway 


310 


Ontario  Reports. 


[1947] 


purposes  a strip  200  yards  wide,  extending  across  the  farm  from 
west  to  east,  and  separating  the  front  100  acres  of  the  farm 
from  the  rear.  Railway  lines  were  constructed  by  the  railway 
companies  across  this  right-of-way,  and  to  the  north  of  the 
railway  lines  a strip  of  the  land  taken  was  made  into  a gravel 
pit. 

The  owners  retained  a right  of  way  40  feet  wide  over  the 
200-yard  strip  by  means  of  bridges  over  the  railway  tracks,  but 
not  over  the  strip  used  for  a gravel  pit,  and  a road  was  con- 
structed, and  has  always  been  in  use,  running  north  and  south 
through  the  farm,  and  connecting  these  bridges,  and  extending 
to  a stream  of  water  which  runs  from  east  to  west  across  the 
farm  some  distance  north  of  the  railway  property. 

On  one  hand  it  is  said  by  Mr.  Pickup  that  the  gravel  pit 
extended  all  the  way  across  the  property  and  is  18  to  20  feet 
deep,  with  sheer  banks.  On  the  other  hand  it  is  claimed  by  Mr. 
Callahan  that  the  road  I have  referred  to  gives  ready  access 
throughout  the  length  of  the  farm  as  far  back  as  the  stream. 

There  are  no  buildings  of  any  kind  on  the  expropriated  lands, 
which  were  used  as  pasture  lands,  with  exception  of  a portion 
which  was  wooded.  There  is  evidence  that  the  wooded  area 
would  supply  the  farm  needs  for  the  entire  property.  It  is  also 
claimed  that  the  stream  of  spring  water  running  across  the 
expropriated  lands  was  of  value  to  the  use  of  the  lands  as 
pasture,  giving  ready  access  to  water  for  cattle,  and  naturally 
damages  are  claimed  for  the  loss  of  the  use  of  the  stream  and 
the  wooded  area  to  the  front  100  acres. 

The  buildings  are  on  the  front  100  acres  and  are  substantial, 
consisting  of  an  eleven-roomed  brick  house,  with  cement  founda- 
tion, shingle  roof,  modern  with  all  conveniences,  electric  light 
and  bathroom;  a second  house  of  frame,  insulated,  having  seven 
rooms  with  all  conveniences,  including  bathroom,  and  hardwood 
floors;  a barn  30  by  90  feet  with  steel  roof,  on  cement  founda- 
tion; two  garages,  and  other  smaller  outbuildings.  It  is  claimed 
by  the  claimants  that  the  front  100  acres  and  the  buildings  are 
rendered  less  valuable  by  the  loss  of  the  rear  83  acres  because 
those  buildings  were  designed  for  the  entire  farm,  and  are  too 
extensive  for  the  smaller  acreage. 

The  claimants  are  three  brothers,  two  of  whom  are  married. 

At  the  time  of  the  expropriation  there  were  and  there  still 
are  on  the  front  portion  of  the  farm  40  acres  in  orchard,  of 
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which  10  acres  are  in  bearing  and  the  balance  is  a new  orchard, 
and  the  farm  is  said  to  be  situated  in  a first-class  apple-bearing 
district. 

The  claimants  also  carried  on  the  business  of  buying  and 
selling  cattle,  using  the  pasture  lands  now  expropriated  for  graz- 
ing during  periods  between  the  purchase  of  a herd  of  cattle  and 
the  selling  of  them.  The  brothers  also  operated  a public  truck- 
ing business  in  addition  to  transporting  their  own  fruit  and  cattle 
by  truck. 

Mr.  John  Lafferty,  one  of  the  claimants  and  the  only  one  who 
gave  evidence,  said  that  the  property  has  been  the  family  home 
for  more  than  50  years.  His  evidence  is  that  the  farm  is  80  rods 
wide  and  approximately  a mile  and  a quarter  deep,  and  running 
from  one  concession  to  the  other,  and  is  located  about  a mile 
and  a half  west  of  the  boundary  of  Trenton;  that  he  and  his 
brothers  tried  to  carry  40  head  of  cattle  as  a standard  herd,  and 
that  their  turnover  in  beef  cattle  in  a year’s  time  would  be  about 
150  head;  that  they  carried  40  head  and  bought  and  sold  cattle 
along  with  it,  and  used  this  property  (that  is,  the  expropriated 
property) , if  needed,  to  turn  them  out  for  a week  or  ten  days 
or  two  weeks  until  they  decided  to  sell  them,  and  that  probably 
a load  would  stay  a week  or  a month,  and  that  they  would  try 
to  average  $15  a head  profit  on  the  handling  of  each  beef,  some- 
times a little  more  and  sometimes  less.  Of  course,  in  the  winter 
time  the  regular  herd  of  about  40  were  carried  over  and  stabled, 
and  the  feed  for  the  winter  cattle  was  grown  on  the  front  end 
of  the  farm,  namely,  hay,  grain,  alfalfa  and  red  clover. 

Mr.  Lafferty’s  evidence  further  is  that  owing  to  the  loss  of 
the  pasture  and  water  he  had  to  sell  the  cattle  on  hand  before 
they  were  ready,  and  sustained  a loss  of  about  $180,  and  that 
he  and  his  brothers  are  prevented  from  carrying  on  the  cattle 
business  because  they  have  no  grass  and  no  water,  and  that 
therefore  the  claimants  are  put  out  of  the  cattle  business  com- 
pletely. 

The  claimants  also  assert,  through  Mr.  Lafferty,  that  they 
will  be  obliged  to  purchase  fertilizer  at  additional  cost  for  their 
orchard,  and  for  the  front  of  the  farm,  which  is  in  cultivation, 
namely  about  40  acres,  and  also  that  through  the  loss  of  the 
wooded  acreage  they  will  have  to  buy  props  for  the  trees  in  the 
orchard  and  firewood  or  other  fuel  for  the  houses.  Summing  up, 
Mr.  John  Lafferty  valued  the  south  part  of  the  farm,  that  is  the 


312  Ontario  Reports.  [1947] 

100  acres  remaining,  at  around  $25,000,  and  he  valued  the  83 
acres  at  $5,000  and  $3,000  for  the  trees  or  in  all  $8,000. 

It  appears  in  evidence  that  the  entire  property  is  assessed  at 
$6,500  or  $7,000,  that  the  claimants’  father  died  in  April  1939, 
and  that  the  property  was  valued  in  the  inventory  taken  of  the 
estate  at  $5,800.  Since  that  time  it  is  claimed  that  the  value  of 
farms  in  the  locality  has  increased  around  25  or  30  per  cent,  in 
value,  or  maybe  40  per  cent. 

Since  the  father’s  death  the  second  house  has  been  built,  a 
furnace  has  been  installed  in  the  main  house,  and  repairs  have 
been  made,  as  well  inside  as  outside,  and  two  garages  have  been 
added  and  a water  system  has  been  installed,  increasing  the 
value  of  the  property  from  $5,000  to  $7,000  according  to  Mr. 
John  Lafferty’s  view. 

Mr.  J.  A.  MacMillan  was  called  as  an  expert  witness  upon 


values,  and  I summarize  his  evidence  as  follows : 

Value  of  entire  farm  prior  to  expropriation $32,000 

Value  of  balance  after  expropriation 16,000 


Difference  in  value  to  owners  by  expropriation  16,000 

10%  allowed  for  forcible  taking,  inconvenience,  etc 1,600 


$17,600 


The  following  items  are  listed  as  items  of  loss  making  up 
the  item  of  $16,000: 

“ITEMS  OF  LOSS  MAKING  UP  THE  AMOUNT  OF  $16,000. 

1.  Loss  of  water  to  farm  and  farming  operation. 

2.  Loss  of  wood  and  timber  to  farm  and  farming  operations. 

3.  Loss  of  pasture  to  entire  farm. 

4.  Loss  of  fertilization  to  land  and  orchard. 

5.  Loss  in  value  of  buildings  due  to  lessening  requirements. 

6.  Loss  in  value  of  equipment  due  to  lessening  requirements.” 
Mr.  MacMillan  also  gave  the  following  figures : 

“1.  BUILDING  BEFORE  EXPROPRIATION 


(a)  New  House  added  value  to  land $2,000.00 

(b)  Farm  House  “ “ “ “ 2,500.00 

(c)  Barn  “ “ “ “ 3,750.00 

(d)  Out  Buildings  “ “ “ “ 1,025.00 


$9,275.00 
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“2.  BUILDINGS  AFTER  EXPROPRIATION 


(a)  New  House  added  value  to  land nil 

(b)  Farm  House  ‘‘  “ “ “ 2,000.00 

(c)  Barn  “ “ “ “ 2,000,00 

(d)  Out  Buildings  “ “ “ 400.00 


$4,400.00 


“1.  BREAKDOWN  OF  VALUE  BEFORE  EXPROPRIA- 
TION 

(a)  Forty  acres  orchard  at  $300.00  per  acre $12,000.00 

(b)  One  hundred  and  forty-three  acres  at 


$75.00  per  acre  10,725.00 

(c)  Farm  Buildings  (added  value  to  land) 9,275.00 


Total $32,000.00 

“2.  BREAKDOWN  OF  VALUE  AFTER  EXPROPRIATION 

(a)  40  acres  of  orchard  at  $200.00  per  acre 8,000.00 

(b)  60  acres  of  land  at  $60.00  per  acre 3,600.00 

(c)  Farm  buildings  (added  value  to  land)  4,400.00 


Total $16,000.00’^ 


Mr.  E.  L.  Martin  was  also  called  on  as  an  expert  witness,  and 
gave  the  following  figures : 

“Value  before  Expropriation: 

179  acres  of  well  balanced  farm 
69%  acres  of  choice  tillable  loam  soil 
40  acres  of  orchard 
20  acres  of  good  tillable  loam  soil 

46  acres  of  pasture  with  shaded  creek  easily  accessible  at  all 
times  for  cattle  to  neither  really  become  thirsty  and  still  have 
no  distance  to  travel  after  drinking  to  obtain  pasture  or 
shade. 

Roughly  5%  acres  of  ground  for  site  of  farm  buildings  and 
lane. 

Approximate  value  of  each  as  follows : 

Item  (1)  103%  acres,  excellent  tillable,  $150.00  per 


acre  $15,562.50 

20  acres,  good,  tillable,  $100.00  per  acre 2,000.00 
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12  acres,  high  land  (swamp  with  cedar  and  elm) 

$50.00  per  acre 600.00 

7 acres,  marsh,  swail  and  swamp,  $30.00  per  acre 210.00 

141/2  acres  of  pasture,  $50.00  per  acre 725.00 

Elm,  maple,  pine  and  cedar  timber  2,400.00 

13  acres  of  woods,  $175.00  per  acre 2,275.00 

1^2  acres,  high  land  not  cleared  of  large  stone, 

$50.00  per  acre 75.00 

5 1/2  acres,  building  site  and  lane  at  $150.00  per  acre  825.00 
40  acres  of  item  1,  now  in  orchard,  worth  an  extra 
$150.00  per  acre  6,000.00 


Value  whole  farm  before  expropriation  $30,672.50 

Value  of  remainder  of  farm  after  expropriation: 

89  acres  of  Item  (1)  excellent,  tillable  land — 

$100.00  per  acre  $ 8,900.00 

40  acres  of  orchard  on  said  89  acres  increased  by 

orchard  on  said  land,  $150.00  per  acre 6,000.00 

5%  acres  building  site  and  land  at  $100.00  per  acre  750.00 


$15,650.00 


LOSS  in  value  in  use  of  buildings  to  remainder 500.00 


$15,160.00 


SUMMARY: 

Value  before  Expropriation  $30,672.50 

Value  after  Expropriation  15,150.00 


Difference $15,522.50 

Add  10%  for  forcible  taking  and  inconvenience 1,550.00 


Loss $17,072.50 

^‘Note:  


“The  value  of  the  Gravel  Pit  should  be  added  to  the  above 
amount. 

“By  way  of  explanation  of  Loss  to  Buildings  use  of  $500.00, 
Barn  had  a value  for  use  with  balanced  farm  of  $5,000.00,  but 
with  practically  half  of  farm  taken  away  only  $3,000.00.  A loss 
of  $2,000.00  to  use. 
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“Extra  house  had  a use  value  of  $1,500.00  to  balanced  farm, 
but  not  required  to  practical  use  of  small  farm,  so  allowance  is 
made  of  $1,500.00  against  $2,000.00  barn  depreciation,  leaving 
a $500.00  loss.” 

Two  witnesses  were  called  by  the  contestants  as  experts  in 
the  value  of  real  estate,  one  Mr.  A.  L.  Sanagan  and  the  other 
Mr.  Delbert  C.  McColl,  who  are  said  to  have  made  their  valuation 
of  the  lands  expropriated  independently,  and  both  of  whom 
arrived  at  a valuation  of  $4,150.  They  did  not  give  any  evidence 
as  to  damage  to  the  property  remaining  by  reason  of  the  expro- 
priation. 

It  appears  that  two  or  three  years  prior  to  the  expropriation 
I have  been  discussing,  a by-law  was  passed  by  the  Town  of 
Trenton  expropriating  an  easement  upon  the  farm  in  question 
to  obtain  water,  for  which  no  compensation  was  made.  It  was 
included  in  the  present  arbitration,  and  the  learned  arbitrator 
has  allowed  a figure  of  $400,  which  I think  should  not  be  inter- 
fered with,  and  I do  not  further  discuss  it. 

The  learned  arbitrator  allowed  in  addition  to  the  $400  the 
sum  of  $20,000  as  compensation  to  the  owners,  without,  how- 
ever, giving  any  breakdown  of  this  figure,  or  indicating  how  it 
is  arrived  at,  and  I observe  in  the  first  place  that  this  amount 
exceeds  by  several  thousand  dollars  the  valuation  of  Mr.  John 
Lafferty  and  those  of  the  real-estate  witnesses  called  for  the 
claimants. 

With  reference  to  a claim  for  gravel,  which  I have  not  dis- 
cussed, the  learned  arbitrator  has  this  to  say : 

“In  regard  to  the  alleged  gravel  pit,  I am  not  satisfied  there 
is  sufficient  proof  of  a positive  nature  that  there  is  the  quantity 
of  gravel  as  sworn  to  by  Mr.  Wright.  When  all  is  said  and  done 
he  expressed  an  opinion  without  actually  making  excavations, 
but  I am  satisfied  from  my  own  inspection  that  there  is  some 
quantity  of  stone,  which  certainly  I would  call  gravel,  and  that 
it  has  a market  value,  but  if  it  were  dug  up  and  sold  there  would 
be  seven  acres  less  of  land  for  farming  and  pasture.  Mr.  Mac- 
Farlane  and  Mr.  Ward  expressed  an  opinion  that  as  a result  of 
the  shallow  test-pits  which  they  made  there  was  no  merchant- 
able gravel  on  the  property.  However,  they,  like  Mr.  Wright, 
are  giving  their  evidence  on  the  basis  of  the  party  who  retained 
them.  I am  not  prepared  to  fix  any  specific  sum  for  the  alleged 
loss  of  gravel,  because  there  is  no  unequivocal  evidence,  but  I 
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do  feel  there  is  some  loss  in  connection  with  this  branch  of  the 
case.” 

In  my  opinion  there  is  no  evidence  sufficient  to  enable  me 
to  say  that  any  gravel  pit  exists  or  that  any  loss  has  been  sus- 
tained in  respect  of  gravel,  certainly  not  to  establish  that  any 
such  loss  would  exceed  the  loss  of  the  land,  involved  in  attempt- 
ing to  develop  a gravel  pit,  and  I agree  that  nothing  is  to  be 
allowed  in  that  respect. 

It  is  clear,  in  my  opinion,  that  the  proper  measure  of  com- 
pensation is  not  by  capitalizing  alleged  increased  costs  in  the 
operation  of  the  farm  or  items  of  loss,  as  to  which  a good  deal 
of  evidence  is  found  in  the  record. 

The  measure  of  compensation  is,  I think,  that  fixed  by  s. 
347,  subss.  1 and  4,  of  The  Municipal  Act,  which  provide  as 
follows : 

“(1)  Where  land  is  expropriated  for  the  purposes  of  a cor- 
poration, or  is  injuriously  affected  by  the  exercise  of  any  of  the 
powers  of  a corporation  under  the  authority  of  this  Act  or  under 
the  authority  of  any  general  or  special  Act,  unless  it  is  other- 
wise expressly  provided  by  such  general  or  special  Act,  the  cor- 
poration shall  make  due  compensation  to  the  owner  for  the 
land  expropriated  and  for  any  damage  necessarily  resulting  from 
the  expropriation  of  the  land,  or  where  land  is  injuriously 
affected  by  the  exercise  of  such  powers  for  the  damages  neces- 
sarily resulting  therefrom,  beyond  any  advantage  which  the 
owner  may  derive  from  any  work,  for  the  purposes  of,  or  in 
connection  with  which  the  land  is  injuriously  affected.” 

“ (4)  Where  part  only  of  the  land  of  an  owner  is  expropriated, 
there  shall  be  included  in  the  compensation  a sum  sufficient  to 
compensate  him  for  any  damages  directly  resulting  from  sever- 
ance.” 

In  Re  Powell  and  City  of  Toronto,  56  O.L.R.  541,  [1925]  2 
D.L.R.  796,  Mr.  Justice  Middleton  discussed  at  some  length  the 
compensation  which  The  Municipal  Act  provides  for  land  taken 
or  injuriously  affected,  and  called  attention  to  the  fact  that  the 
right  to  receive  compensation  for  land  taken  or  injuriously 
affected  depends  upon  the  provisions  of  the  statute,  and,  further, 
that  the  provisions  of  The  Municipal  Act  with  respect  to  com- 
pensation are  much  narrower  than  those  provided  by  other 
statutes. 
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The  provisions  of  the  statute  considered  in  Re  Powell  and 
City  of  Toronto,  supra,  were  those  contained  in  s.  342(1)  of 
R.S.O.  1927,  c.  233.  By  the  statutes  of  Ontario,  1927,  c.  61,  s. 
30,  the  words  contained  in  the  above  recited  section  as  it  now 
stands,  “and  for  any  damage  necessarily  resulting  from  the 
expropriation  of  the  land”,  were  inserted. 

The  section  as  so  amended,  and  as  it  now  stands,  was  con- 
sidered in  Re  Conger,  Lehigh  Coal  Co.  Ltd.  and  the  City  of  To- 
ronto, [1934]  O.R.  35,  [1934]  1 D.L.R.  476,  by  Kerwin  J.,  who 
held  that  the  insertion  of  these  words  had  not  changed  the  law 
as  set  out  in  Re  Powell  and  City  of  Toronto,  supra. 

Mr.  Justice  Middleton,  in  Re  Powell  and  City  of  Toronto, 
supra,  at  p.  545,  is  reported  as  follows: 

“I  have  come  to  the  conclusion  that  the  statute  under  which 
the  arbitration  is  held  does  not  warrant  the  making  of  allow- 
ances for  anything  beyond  the  value  to  the  claimant  of  the  lands 
taken  and  for  the  injurious  affection  of  the  lands  remaining.  The 
claim  for  the  business  loss  is  something  not  given  by  the  statute.” 

Subsequent  to  the  death  of  the  father  of  the  claimants,  who 
was  survived  by  four  sons,  the  three  claimants  acquired  by  pur- 
chase the  interest  of  the  fourth  son  in  the  estate,  which  included 
the  farm  in  question.  The  evidence  discloses  that  the  assets  of 
the  estate  as  probated  were  about  $24,000,  which  included  the 
value  placed  upon  the  farm  in  question  for  probate  of  $5,800. 
Mr.  John  Lafferty  in  his  evidence  said  that  the  three  claimants 
purchased  the  quarter  interest  of  the  fourth  brother  in  the 
entire  estate  at  his  own  price,  which  was  $6,000. 

The  valuations  placed  by  Mr.  MacMillan  and  Mr.  Martin 
appear  to  me  to  be  very  much  out  of  line  with  the  assessment, 
with  the  value  placed  upon  the  farm  for  probate,  and  with  the 
value  at  which  the  claimants  acquired  their  brother's  share.  I 
think  upon  the  whole  evidence  the  value  placed  by  Mr.  John 
Lafferty  of  $5,000  for  the  lands  expropriated  is  ample,  and  in  my 
opinion  there  is  no  warrant  for  adding  to  this  sum  $3,000  for  the 
timber  on  the  land  expropriated. 

Then  with  reference  to  the  compensation  to  be  allowed  for 
injurious  affection,  care  is  to  be  taken  to  avoid  duplication  of 
compensation.  A good  deal  is  made  by  the  claimants  of  the 
loss  of  water  to  that  portion  of  the  farm  remaining,  for  the  pur- 
pose of  spraying  trees,  etc.  Nothing  is  said,  however,  as  to 
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how  the  water  in  the  stream  is  to  be  made  available  for  this 
purpose.  Manifest  difficulties  stand  in  the  way  of  conveying 
water  from  the  stream  to  the  orchard  by  pipe-line,  because  of 
the  intervening  ownership  of  the  lands  of  the  railway  companies, 
and,  of  course,  nothing  is  said  as  to  the  manifest  cost  of  such 
operation.  If,  on  the  other  hand,  sufficient  water  could  be  taken 
from  the  stream  in  barrels  or  hogsheads  and  transported  over 
the  lands  of  the  railway  companies,  through  the  gravel  pit  and 
over  the  bridges,  the  labour  involved  would  make  it  a costly 
operation.  The  value  placed  upon  the  land  expropriated  includes 
the  value  of  the  timber,  and  I fail  to  see  how  this  can  be  dupli- 
cated by  estimating  the  loss  of  wood  for  props,  and  firewood,  to 
the  remainder  of  the  farm.  The  loss  of  pasture  to  the  entire 
farm  appears  to  me  to  be  included  in  the  value  of  the  land  expro- 
priated, because,  undoubtedly,  for  the  past  50  years  it  has  been 
used  as  pasture. 

Then  it  is  claimed  that  the  new  house  is  of  no  value  because 
of  the  expropriation.  I cannot  follow  this.  I can  understand  a 
decrease  in  the  value  of  the  buildings  as  a whole  upon  the  footing 
that  they  will  be  more  than  adequate  for  the  operation  of  the 
farm  remaining  to  the  claimants,  but  it  appears  to  me  that  the 
items  claimed  on  this  account  are  excessive.  I am  unable  to 
understand  the  claim  for  a loss  of  $100  per  acre  for  the  40  acres 
of  orchard.  I cannot  see  why  the  orchard  is  not  as  valuable  as 
ever. 

One  point  in  connection  with  the  orchard  which  was  not  dis- 
cussed before  us  is  the  fact  that  the  orchard  has  been  increased 
from  about  10  acres  to  40  acres  in  the  last  four  or  five  years, 
and  that  it  is  only  the  original  10  acres  that  is  in  bearing,  the 
remainder  being  new  trees  not  yet  in  bearing.  Nothing  was 
said  as  to  the  fact  that  the  arable  land  in  the  front  portion 
of  the  farm  has  been  decreased  by  30  acres  in  order  to  convert 
these  acres  into  orchard. 

By  subs.  4 of  s.  347  of  The  Municipal  Act,  it  is  provided  that 
there  shall  be  included  in  the  compensation  a sum  sufficient  to 
compensate  the  owner  for  any  damage  directly  resulting  from 
severance.  The  only  severance  which  takes  place,  by  reason 
of  this  expropriation,  is  the  severance  of  the  owners’  right  of 
way  to  the  lands  expropriated  over  the  lands  of  the  railway 
companies. 


C.A.  Lafferty  v*  Trenton  Public  Utilities*  Roach  J.A.  319 

After  the  best  consideration  I have  been  able  to  give  to  the 
matter,  I am  of  opinion  that  the  damage  necessarily  resulting 
from  the  expropriation  of  the  land,  or  in  other  words  from 
injurious  affection  and  from  severance,  will  be  fully  compensated 
by  an  allowance  of  $4,000. 

I am  of  opinion,  however,  that  where  land  is  expropriated 
from  a private  owner  for  the  benefit  of  a public  undertaking, 
something  should  be  allowed  for  the  forcible  taking.  This  has 
often  been  fixed  at  10  per  cent.,  and  I think,  therefore,  that 
there  should  be  added  10  per  cent,  to  the  $5,000  allowed  for  the 
land  expropriated. 

The  result  is  that  in  my  opinion  the  claimants  are  entitled 
to  $9,900. 

The  award  will  be  amended  in  accordance  with  the  foregoing. 
The  contestants  will  have  the  costs  of  the  appeal. 

Roach  J.A.: — I have  read  the  reasons  of  my  brother 
Henderson  and  I agree  with  him  that  the  sum  of  $9,900  would  be 
reasonable  compensation  to  be  paid  to  the  respondents  under 
all  headings  under  which  they  are  entitled  to  compensation  under 
the  statute.  I also  agree  with  him  in  the  manner  in  which  he 
has  arrived  at  that  gross  amount,  that  is  to  say,  by  allowing 
$5,000  as  the  value  of  the  lands  taken,  $400  for  the  easement 
to  the  date  of  expropriation,  $4,000  for  injurious  affection  to 
the  balance  of  the  respondents’  lands,  and  10  per  cent,  of  the 
value  of  those  lands  taken  for  the  forcible  taking  thereof. 

I find  myself  in  disagreement  with  him  only  on  the  subject 
of  severance.  With  much  respect,  I think  it  is  a mistake  to  hold 
that  the  only  severance  which  takes  place  by  reason  of  this 
expropriation  is  the  severance  of  the  owners’  right  of  way  across 
the  railway  lands.  In  my  opinion,  that  which  is  severed  from 
the  lands  retained  by  the  applicants  is  not  the  right  of  way  but 
the  lands  compulsorily  taken.  The  right  of  way  simply  joins  the 
two  parcels. 

In  my  opinion,  the  damage  for  injurious  affection  is  due  to 
severance.  While  it  is  a fact  that  the  railway  lands  divided  the 
respondents’  farm  into  two  parts,  those  two  parts  were  still 
united  by  the  right  of  way  across  those  railway  lands  which 
gave  access  from  one  part  of  the  farm  to  the  other.  The  two 
halves  thus  united  constituted  one  holding,  and  this  unity  of 
ownership  conduced  to  the  advantage  of  both  halves : see  Cowper 
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Essex  V.  The  Local  Board  for  Acton  (1889),  14  App.  Cas.  153. 
That  was  a case  regulated  by  the  English  Lands  Clauses  Con- 
solidation Act,  1845,  8 & 9 Viet.,  c.  18,  under  which  the  land 
retained,  as  distinguished  from  the  land  compulsorily  taken,  was 
described  as  “the  lands  held  therewith”  and  the  lands  thus  taken 
as  being  “severed”  from  the  other  lands. 

In  Holditch  v.  Canadian  Northern  Ontario  Railway  Company, 
[1916]  1 A.C.  536,  27  D.L.R.  14,  20  C.R.C.  101,  Lord  Sumner, 
delivering  the  judgment  of  the  Privy  Council,  stated  the  law  as 
follows : 

“The  basis  of  a claim  to  compensation  for  lands  injuriously 
affected  by  severance  must  be  that  the  lands  taken  are  so  con- 
nected with  or  related  to  the  lands  left  that  the  owner  of  the 
latter  is  prejudiced  in  his*  ability  to  use  or  dispose  of  them  to 
advantage  by  reason  of  the  severance.” 

The  principle  is  stated  thus  in  6 Halsbury,  2nd  ed.,  p.  48: 

“The  principle  is  that  where  several  pieces  of  land  owned 
by  the  same  person  are  so  near  to  each  other  and  so  situated 
that  the  possession  and  control  of  each  gives  an  enhanced  value 
to  all  of  them,  they  are  lands  held  together  within  the  meaning 
of  the  Acts  [The  Lands  Clauses  Acts],  so  that,  if  one  piece  is 
compulsorily  taken,  the  owner  will,  as  a general  rule,  be  entitled 
to  compensation  for  damage  by  severance  and  injurious  affection 
to  the  remainder.  . . .” 

The  principle  thus  stated  as  applicable  under  the  English 
Lands  Clauses  Consolidation  Act,  and  as  applied  in  Holditch  v. 
Canadian  Northern  Ontario  Railway  Company,  supra,  to  my 
mind  is  entirely  applicable  to  the  case  at  bar. 

I agree  that  the  appeal  should  be  allowed  with  costs  and 
that  the  award  of  the  learned  arbitrator  should  be  varied  and 
as  varied  should  fix  the  respondents’  total  compensation  at  the 
sum  of  $9,900. 

Hope  J.A.: — Subject  to  my  concurrence  with  the  judgment 
of  my  brother  Roach  on  the  question  of  severance,  I am  in  full 
agreement  with  my  brother  Henderson. 

Award  varied. 

Solicitor  for  the  claimants,  appellants:  John  Callahan, 
Toronto. 

Solicitor  for  the  contestants,  respondents:  H.  J.  Smith, 

Trenton. 
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[LeBEL  j.] 

The  Board  of  Trustees  of  Wasaga  Beach  v*  Fielding* 

Highways — Constitution — Registration  of  Plan — Highway  Shown  merely 
as  Bordering  Subdivision — The  Surveys  Act,  R.S.O.  1937,  c.  232,  ss. 
10(1),  (2),  11— The  Registry  Act,  R.S.O.  1937,  c.  170,  ss.  1(d),  73,  74, 
83(5),  88 — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  453. 

It  is  clear  from  the  wording  of  ss.  11  and  12(2)  of  The  Surveys  Act  that 
only  those  road  allowances  or  streets  which  are  “in”  (i.e.,  “within”) 
the  lands  subdivided  are  to  be  deemed  to  be  “laid  down  upon”  a plan 
of  subdivision,  and  accordingly  become  public  highways  by  registra- 
tion of  the  plan.  Where  a plan  shows  a street,  not  as  forming  part  of 
the  lands  subdivided,  but  merely  as  marking  the  boundary  of  those 
lands,  as  required  by  s.  83(5)  of  The  Registry  Act,  the  street  so  shown 
does  not  become  one  by  registration  of  the  plan. 

It  is  equally  clear  that  the  provisions  of  The  Registry  Act  do  not  apply 
to  a street  shown  in  such  circumstances.  While  it  is  true  that  a plan 
is  an  instrument  within  the  definition  of  s.  1(d),  and  as  such  is  subject 
to  the  provisions  of  ss.  73  and  74,  which  makes  priority  of  registration 
prevail,  s.  38  makes  it  plain  that  a plan  can  only  be  said  to  be  of,  or 
with  respect  to,  the  lands  it  purports  to  subdivide,  and  s.  88,  which 
makes  a plan  binding  when  once  a sale  has  been  made  in  accordance 
with  it,  cannot  affect  persons  who  assert  rights  concerned  with  lands 
outside  the  boundaries  of  the  lands  subdivided,  and  who  were  not 
parties  to  the  registration  of  the  plan. 

A mere  user  of  land  by  a limited  class  of  persons  for  access  to  particular 
buildings  does  not  constitute  user  by  the  public  as  a highway.  Barra- 
dough  et  al.  v.  Johnson  et  al.  (1838),  8 Ad.  & El.  99;  Adams  v.  The 
Township  of  East  Whitby  (1882),  2 O.R.  473,  applied.  In  any  case, 
mere  acceptance  by  the  public,  even  if  established,  does  not  amount 
to  dedication  of  a highway  unless  there  is  also  shown  an  intention  by 
the  owner  to  dedicate.  Bailey  et  al.  v.  The  City  of  Victoria  et  al. 
(1920),  60  S.C.R.  38,  applied.  Even  if  acceptance  up  to  a point  can  be 
established,  the  existence  at  that  point  of  a natural  obstruction,  such 
as  a sandhill,  will  prevent  any  acceptance  beyond  it,  since  a highway 
may  end  in  a cul-de-sac.  Bateman  v.  Bluck  (1852),  18  Q.B.  870;  De 
Young  v.  Giles  (1915),  49  N.S.R.  398;  Batt  v.  Village  of  Beaverton 
(1923),  52  O.L.R.  159,  applied. 

Injunctions — Interlocutory  Injunctions — Damages — Jurisdiction  of  Court 
where  Undertaking  Given. 

The  mere  fact  that,  after  the  granting  of  an  interlocutory  injunction,  the 
action  is  dismissed  does  not  necessarily  entitle  the  defendant  to 
damages.  The  jurisdiction  of  the  Court  to  direct  an  inquiry  as  to 
damages,  or  to  assess  them  without  a reference,  where  the  interim  or 
interlocutory  injunction  contains  the  usual  undertaking  as  to  damages, 
is  a discretionary  one,  to  be  exercised  judicially  and  not  capriciously. 
Gault  et  al.  v.  Murray  et  al.  (1892),  21  O.R.  458;  Graham  v.  Campbell 
(1878),  7 Ch.  D.  490,  applied. 

An  ACTION  for  an  injunction.  The  facts  are  stated  in  the 
reasons  for  judgment. 

23rd,  24th,  27th,  28th  January  1947.  The  action  was  tried 
by  LeBel  J.  without  a jury  at  Barrie. 

R,  F.  Wilson,  K.C.,  for  the  plaintiff. 

John  F.  Woods,  K.C.,  for  the  defendant. 

8th  April  1947.  LeBel  J.: — ^The  plaintiff.  The  Board  of 
Trustees  of  the  Improvement  District  of  Wasaga  Beach,  was 
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established  by  order  of  the  Ontario  Municipal  Board,  dated  15th 
December  1945,  and  it  is,  by  s.  44c  of  The  Municipal  Act,  R.S.O. 
1937,  c.  266 — added  by  c.  16  of  the  Ontario  Statutes  for  1943 — 
deemed  to  be  a municipal  corporation.  By  a provision  in  the 
order  the  Board  acquired  jurisdiction  over  lands  in  the  town- 
ships of  Sunnidale  and  Floss,  in  the  county  of  Simcoe,  which 
were  formerly  the  lands  of  the  police  village  of  Wasaga  Beach. 
Its  jurisdiction  is  not  challenged  in  this  action. 

The  plaintiff  seeks  to  continue  perpetually  interim  injunctions 
granted  by  Mr.  Justice  Barlow  and  Mr.  Justice  Schroeder,  dated 
6th  and  17th  June  respectively.  The  first  injunction  restrained 
the  defendant  “from  erecting  or  causing  to  be  erected  or  con- 
tinuing to  erect  any  building  or  structure  upon”  an  alleged 
street  known  as  Willow  Street  in  the  improvement  district  of 
Wasaga  Beach.  The  second  injunction  continued  the  first  until 
the  trial  of  this  action,  and  further  restrained  the  defendant 
“from  commencing  to  construct,  altering,  repairing,  enlarging  or 
removing  any  building  or  structure  in  the  said  Improvement 
District  of  Wasaga  Beach  until  a permit  therefor  has  first  been 
obtained'  pursuant  to  the  provisions  of  the  plaintiff’s  by-law 
Number  12”.  The  plaintiff  also  asks  this  Court  to  order  the 
defendant  to  remove  the  obstructions  existing  upon  the  alleged 
street. 

The  substantial  question  for  determination  is  the  disputed 
existence  of  Willow  Street,  shown  upon  a plan  filed  in  the  Regis- 
try Office  for  the  Registry  Division  of  the  County  of  Simcoe, 
and  the  onus  is  upon  the  plaintiff  to  establish  its  existence  upon 
the  ground.  According  to  the  plan  this  alleged  street  is  also  the 
side-road  between  township  lots  9 and  10  in  the  township  of 
Sunnidale,  and  it  will  be  necessary  to  refer  to  it  as  a side-road 
or  street. 

Plan  no.  360  was  prepared  by  one  E.  Stewart,  P.L.S.,  and 
filed  in  the  Registry  Office  as  long  ago  as  30th  June  1883,  by 
the  then  owner,  John  Train.  It  clearly  shows  that  the  lands 
intended  to  be  subdivided  include  all  that  part  of  township  lot 
10  in  the  township  of  Sunnidale  lying  between  Georgian  Bay  on 
the  north,  the  Nottawasaga  River  on  the  south,  the  side-road 
between  township  no.  10  and  township  no.  9 on  the  west,  and 
the  town  line  between  township  lot  10  and  the  township  of  Floss 
on  the  east.  The  plan,  which,  incidentally,  bears  no  indication 
of  approval  by  the  Municipal  Corporation  of  the  Township  of 
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Sunnidale,  consists  of  a number  of  building  lots  and  streets.  There 
are  five  streets,  Balsam,  Spruce,  Cedar,  Elm  and  Ash,  running 
parallel,  or  approximately  so,  in  a general  northerly  direction. 
Balsam  is  now  called  Main  Street,  since  it  is  the  principal  street 
at  Wasaga  Beach,  but  I shall  continue  to  refer  to  it  as  Balsam 
Street.  A sixth  street,  called  Lake  Avenue,  runs  crosswise  upon 
the  beach  of  Georgian  Bay.  The  seventh  and  disputed  side-road, 
or  Willow  Street,  is  shown  along  the  westerly  border  of  the  plan. 
It  runs  in  a north-easterly  direction,  intersecting  Balsam  Street 
at  or  near  the  westerly  terminus  of  Lake  Avenue.  Lot  8 on  the 
plan,  the  defendant’s  lot,  is  triangular  in  shape,  and  its  northerly 
angle  is  formed  by  the  intersection  of  the  easterly  boundary  of 
Willow  Street  with  the  westerly  boundary  of  Balsam  Street. 
Below  lot  8 are  lots  7 to  1,  lot  1 being  the  most  southerly,  so 
that  these  eight  lots  are  all  bounded  by  the  two  intersecting 
streets.  It  is  unnecessary  to  refer  to  the  remainder  of  the  lots 
on  the  plan,  which  are  all  to  the  east  of  Balsam  Street. 

Lot  3 had  never  been  built  upon — apparently — and,  being 
used  to  some  extent  as  a street  connecting  Balsam  and  Willow 
Streets,  permits  the  latter  street  to  serve  as  a means  of  access 
from  Balsam  Street  to  the  rear  of  some  of  the  stores  built  upon 
these  eight  lots.  It  is  clear  from  the  evidence,  however,  that 
Willow  Street  was  never  so  used  by  the  defendant  or  his  pre- 
decessors in  the  title  to  lot  8. 

The  defendant  acquired  lot  8 by  deed  dated  11th  October 
1941  (ex.  7).  Later,  in  1945,  he  and  two  others  purchased  the 
Wasaga  Inn,  a summer  hotel  the  lands  of  which  are  located 
contiguous  to  the  intersection  of  Willow  and  Balsam  Streets. 
The  inn  proper  faces  the  waters  of  Georgian  Bay  and  stands  upon 
what  would  be  the  production  of  Lake  Street  if  produced  westerly 
across  township  lot  9.  It  is  clear  upon  the  evidence  that  there 
was  for  many  years,  at  the  junction  of  the  two  intersecting 
streets,  a rather  large  sandhill  upon  which  stood  some  of  the 
inn’s  outbuildings,  including  a cement  garage,  a water-tower  and 
an  ice-house.  With  the  exception  of  the  garage,  all  these  struc- 
tures were  removed  by  the  defendant  and  his  partners  when 
they  caused  the  sandhill  to  be  levelled.  The  inn  and  its  out- 
buildings stood  in  the  locations  mentioned  for  35  years,  according 
to  the  evidence  of  Mr.  Burrows,  who  has  been  the  secretary  of 
the  Municipal  Corporation  of  the  Township  of  Sunnidale  for  the 
past  48  years,  and  the  inn  and  the  cement  garage  are,  of  course, 
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still  there.  Mr.  Burrows  also  testified  that  it  had  been  impossible 
to  get  through  to  the  beach  along  the  alleged  street  for  as  long 
as  he  had  any  recollection  of  the  locality,  viz.^  45  or  50  years. 
There  was  evidence  too  of  the  existence  at  one  time  of  a fence 
behind  the  inn  which  ran  across  the  alleged  street  for  its  full 
width. 

That  there  are  building  encroachments  upon  Willow  Street 
as  located  on  Plan  no.  360  is  beyond  dispute.  Not  only  do  the 
defendant’s  buildings  extend  westerly  beyond  the  easterly  limit 
of  Willow  Street — one  of  his  small  buildings  being  located  en- 
tirely on  this  alleged  street — but  a plan  of  survey  prepared  by 
Cyril  B.  Ruben  & Son,  O.L.S.,  dated  24th  May  1946,  and  put  in  in 
evidence,  shows  that  there  are  other  structures  encroaching  on 
this  alleged  street  south  of  the  defendant’s  buildings. 

It  was  while  the  defendant  was  in  the  act  of  constructing 
his  most  northerly  building — he  had  merely  laid  the  concrete 
foundation  on  the  ground — that  he  was  stopped  by  the  first 
injunction.  He  has  been  unable  therefore  to  complete  this  build- 
ing which  he  intended  to  open  for  the  summer  business  of  1946, 
and  he  claims  damages  from  the  plaintiff  as  a result. 

While  much  time  was  taken  up  at  the  trial  in  an  attempt  to 
prove  the  point,  counsel  for  the  plaintiff  conceded,  in  the  course 
of  his  argument,  that  the  evidence  does  not  establish  that  Willow 
Street,  as  shown  on  Plan  no.  360,  is  in  fact  the  road  or  road 
allowance  between  township  lots  9 and  10  on  the  ground.  Never- 
theless, I think  I should  say  something  about  the  evidence  in 
this  connection. 

In  addition  to  Plan  no.  360  (ex.  3)  and  to  Mr.  Ruben’s  plan 
(ex.  8),  showing  the  encroaching  buildings  to  which  I have 
referred,  five  other  plans  .were  put  in  in  evidence  without  objec- 
tion. Of  these  five  plans  only  one  other,  no.  525,  was  registered, 
the  date  of  registration  being  27th  February  1909.  This  plan  was 
referred  to  in  evidence  and  a copy  of  it  was  filed  by  consent 
following  the  trial;  according  to  it  the  easterly  limit  of  the  lands 
it  subdivides  in  township  lot  9 is  distant  4 chains  and  35  links 
westerly  from  the  centre  line  of  the  side-road,  which,  although 
shown,  is  clearly  not  included  in  the  lands  subdivided.  The  ap- 
proval of  the  Township  of  Sunnidale  is  to  be  found  attached  to 
this  plan.  Such  approval,  however,  must  be  taken  to  refer  only 
to  the  lands  subdivided  by  the  plan,  and  this  must  also  be  so 
from  the  evidence  of  Mr.  Burrows.  The  next  plan,  made  by  one 
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Caviller,  O.L.S.,  and  dated  5th  July  1921  (ex.  24),  purports  to 
subdivide  the  lands  lying  between  those  subdivided  by  Plan  no. 
525  on  the  west  and  the  side-road  in  question  on  the  east.  The 
location  of  the  side-road  on  this  plan  is  somewhat  to  the  east 
of  its  location  on  Plan  no.  360,  and  it  runs  northerly  at  a different 
angle.  The  next  plan  was  made  by  one  Ardagh,  O.L.S.,  in  1923 
or  1924  at  the  instance  of  a governmental  department.  According 
to  this  plan  (ex.  10)  the  centre  line  of  the  side-road  in  question 
is  shown  to  be  approximately  100  feet  west  of  the  westerly  limit 
of  the  side-road  shown  on  Plan  no.  360.  If  this  is  the  true  loca- 
tion, then  the  building  encroachments  on  Willow  Street  are  not 
upon  the  side-road.  Mr.  Burrows  said  that  Mr.  Ardagh  had  been 
retained  to  locate  the  side-road  north  and  south  of  the  Notta- 
wasaga  River,  that  his  location  south  of  the  river  had  been 
accepted  by  the  municipality,  but  not  his  location  to  the  north. 
He  swore  that  he  felt  that  this  had  been  due  to  the  earlier 
surveys — those  of  Mr.  Stewart  and  Mr.  Caviller,  each  of  which 
provided  a different  location.  He  testified  that  the  location  of 
the  side-road  north  of  the  river  has  never  been  accurately 
determined. 

In  1938,  at  the  instance  of  the  Department  of  Lands  and 
Forests,  another  plan  was  prepared  by  Mr.  R.  M.  Anderson, 
O.L.S.,  of  Speight,  Van  Nostrand,  Ward  & Anderson.  This  plan 
and  the  supporting  field  notes  (ex.  9)  are  of  all  the  lands  along 
the  shore  of  Ceorgian  Bay  in  front  of  the  township  of  Sunnidale. 
It  shows  the  three  different  locations  of  the  side-road  and  indi- 
cates that  the  location  on  the  Ardagh  plan  is  the  prolongation 
northerly,  or  at  least  the  location  most  closely  approximating  the 
prolongation  northerly,  of  the  same  side-road  on  the  south  side 
of  the  Nottawasaga  River.  Mr.  Anderson  reviewed  Mr.  Ardagh’s 
earlier  work,  and  he  testified  that  he  had  adopted  it.  He  shows 
the  location  of  the  side-road  on  his  plan  to  be  the  same  as  Mr. 
Ardagh’s,  that  is  to  say,  about  100  feet  west  of  the  centre  line 
of  the  side-road  shown  on  Plan  no.  360.  There  was  still  another 
plan  referred  to.  It  is  in  reality  a sketch  appended  to  a registered 
document  made  by  J.  H.  Diamond,  O.L.S.,  and  dated  26th  June 
1942.  The  legend  on  this  sketch  shows  that  it  is  of  part  of  the 
lands  subdivided  by  Plan  no.  360,  and  it  cannot  be  taken  to  be 
other  than  a re-survey  of  that  part.  In  this  respect  it  is  the  same 
as  Mr.  Ruben’s  plan,  except  that  the  latter  plan  also  shows  the 
building  encroachments  on  Willow  Street. 
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The  difficulty  about  accepting  the  accuracy  of  the  location  of 
the  side-road  on  Plan  no.  360  is  that  it  is  not  sup- 
ported by  field  notes,  and  no  one  can  tell  from  the  plan  itself 
what  Mr.  Stewart  took  as  his  original  starting-point.  Mr.  Ander- 
son said  that  no  doubt  Mr.  Stewart  had  thought  he  had  located 
the  side-road,  but  on  what  evidence  he  had  proceeded  no  one 
knows.  It  cannot  be  contended  that  he  followed  “the  method 
adopted  in  making  the  original  survey”,  as  s.  12(3)  of  The 
Surveys  Act,  R.S.O.  1937,  c.  232,  requires,  because  no  plan 
earlier  than  1883  was  put  in  evidence  or  referred  to.  Likewise, 
there  is  no  evidence  that  the  disputed  side-road  had  been  marked 
out  before  1883  by  anyone.  Neither  the  Ardagh  nor  the  Ander- 
son plan  was  the  result  of  a municipal  survey  which  became 
binding  pursuant  to  the  provisions  of  ss.  14  to  18  of  The  Surveys 
Act,  and  it  would  seem  that  the  only  effect  they  have  is  to  add 
to  Ihe  uncertainty  as  to  the  true  location  of  the  side-road  north 
of  the  river,  if  it  ever  existed  in  fact. 

Mr.  Wilson  sought  to  support  his  case  upon  the  authority  of 
the  relevant  sections  of  The  Surveys  Act  and  The  Registry  Act, 
R.S.O.  1937,  c.  170,  in  force  since  the  registration  of  Plan  no.  360. 
His  contention  was  that  if  Willow  Street  is  not  the  road  or  road 
allowance  between  township  lots  9 and  10,  it  is  a street  or  high- 
way nevertheless,  because  it  is  laid  down  on  Plan  no.  360.  He 
argued  that  this  is  a case  of  dedication  by  plan,  but  I am  unable 
to  see  how  either  enactment  assists  him. 

Subss.  1 and  2 of  s.  10  of  The  Surveys  Act  deal,  inter  alia, 
with  the  true  and  unalterable  boundaries  of  lands  and  road 
allowances  surveyed  originally  under  competent  governmental 
authority,  but  Plan  no.  360  is  clearly  not  a plan  of  such  a survey. 
Section  11  of  the  same  Act  has  to  do  with  first  surveys  under  the 
authority  of  owners  of  unsurveyed  lands,  and  Plan  no.  360  is  of 
that  kind.  This  section  reads: 

“11.  Where  a township,  tract  or  block  of  land,  the  whole  or 
any  part  of  which  has  not  been  surveyed,  has  been  or  is  granted 
by  the  Crown,  the  first  survey  made  under  the  authority  of  the 
owner  of  any  unsurveyed  part  thereof  shall  have  the  same  force 
and  effect  as  if  made  under  the  authority  mentioned  in  section 
10  and  all  allowances  for  roads,  streets,  lanes  and  commons 
surveyed  in  such  township,  track  or  block  of  land  and  laid  down 
on  the  plans  of  such  survey  thereof,  shall  be  public  highways, 
roads,  streets,  lanes  and  commons,  and  all  lines  run  and  marked 
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in  such  survey,  and  all  posts  or  monuments  planted  or  placed  in 
such  survey  to  define  any  allowance  for  road,  street,  lane  or 
common,  concession,  section,  block,  gore,  parcel  or  lot  of  land, 
shall  define  the  true  and  unalterable  lines  and  boundaries  of  such 
allowances  for  road,  street,  lane  or  concession,  section,  block, 
gore,  common,  parcel,  or  lot  of  land  ...”  (The  italics  are  mine.) 

Section  12(2)  is  in  these  words: 

“12.  (2)  Subject  to  the  provisions  of  The  Registry  Act  and 
The  Land  Titles  Act,  as  to  the  amendment  or  alteration  of  plans, 
all  allowances  for  roads,  streets,  lanes  or  commons,  surveyed 
in  any  such  city,  town,  village,  lot,  mining  claim,  mining  location 
or  any  parcel  or  tract  of  land  or  any  part  thereof,  which  has 
been  or  may  be  surveyed  and  laid  out  by  companies  or  individuals 
and  laid  down  on  the  plans  thereof  shall  be  public  highways, 
streets,  lanes  and  commons.”  (The  italics  are  mine.) 

The  statutory  provisions  just  quoted  make  it  plain,  in  my 
opinion,  that  it  is  a road  allowance  or  street  “in”,  that  is  to  say 
“within”,  the  lands  subdivided  that  is  “laid  down  upon  a plan”. 
While  Willow  Street  is  shown  upon  Plan  no.  360,  it  is  shown 
only  incidentally  to  satisfy  the  requirements  of  the  concluding 
words  of  s.  83(5)  of  The  Registry  Act,  which  section  reads: 

“83.  (5)  The  plan  shall  also  show  all  roads,  streets,  railway 
land,  rivers,  canals,  streams,  lakes,  millponds,  marshes  or  other 
marked  topographical  features  within  the  limits  of  the  land  so 
subdivided,  together  with  such  other  information  as  is  required 
to  show  distinctly  the  position  of  the  land.” 

It  cannot  be  successfully  argued  that  by  showing  a street 
located  on  a plan  beyond  the  limits  of  his  land,  an  owner  can  be 
said  to  have  dedicated  that  street  to  public  use.  A person  cannot 
dedicate  that  which  he  does  not  own.  As  stated,  the  plan  em- 
braces all  the  lands  that  Mr.  Train  owned  in  township  lot  10 
north  of  the  Nottawasaga  River.  He  reserved  nothing  therefrom 
to  serve  as  Willow  Street.  It  follows  that  this  street  is  not  one 
laid  down  on  Plan  no.  360,  as  are  the  other  streets  shown 
thereon. 

The  Registry  Act  would  not  seem  to  help  the  plaintiff’s  case 
either.  While  it  is  true  that  a plan  is  an  “instrument”  within  the 
definition  provided  in  s.  1(d),  and  as  such  is  subject  to  ss.  73  and 
74  of  the  Act,  which  make  priority  of  registration  prevail,  s.  38 
makes  it  clear  that  a plan  can  only  be  said  to  be  of,  or  with 


328 


Ontario  Reports. 


[1947] 


respect  to,  the  lands  it  purports  to  subdivide.  And  s.  88,  which 
makes  a plan  binding  once  a sale  has  been  made  according  to  the 
plan,  cannot  be  binding  upon  persons  who  assert  rights  con- 
cerned with  lands  outside  the  boundaries  of  the  lands  subdivided, 
and  who  are  not  parties  to  the  registration  of  the  plan. 

Upon  the  evidence  Willow  Street  was  never  adopted  for 
public  use  by  the  Municipal  Corporation  of  the  Township  of 
Sunnidale,  and  it  was  never  used  by  the  public  as  a street.  There 
has  been,  and  is,  it  is  true,  the  limited  use  to  which  it  has  been, 
and  is  being,  put  by  certain  persons  as  a means  of  access  to  the 
rear  of  some  of  the  stores  fronting  on  Balsam  Street,  but  the 
rights  of  such  persons  are  not  in  issue  in  this  suit.  In  any  case 
such  user  does  not  amount  to  a user  by  the  public:  see  Barra- 
dough  et  al.  v.  Johnson  et  al.  (1838),  8 Ad.  & El.  99,  112  E.R. 
773;  Adams  v.  The  Township  of  East  Whitby  (1882),  2 O.R. 
473.  At  one  time,  at  the  request  of  the  defendant,  the  munici- 
pality took  steps  to  close  Willow  Street  opposite  lot  8,  but  the 
proceedings  were  abandoned,  and  Mr.  Burrows  made  it  clear  that 
the  municipality  had  refused  to  spend  any  public  money  on  it 
because  its  true  location  was  unknown.  The  steps  taken  to  close 
the  street  in  the  circumstances  could  not,  in  my  opinion,  amount 
to  its  acceptance  by  the  municipality  for  the  use  of  the  public, 
but  in  any  case,  there  was  no  reservation  by  Mr.  Train  of  Willow 
Street  from  the  lands  he  subdivided  in  the  plan,  and  hence  no 
intention  on  his  part  to  dedicate  it  to  the  public.  Acceptance 
alone,  without  proof  of  such  an  intention,  does  not  amount  to 
dedication  in  law:  see  Bailey  et  al.  v.  The  City  of  Victoria  et  al., 
60  S.C.R.  38,  54  D.L.R.  50,  [1920]  1 W.W.R.  917.  And  further, 
in  view  of  the  nature  of  the  ground  at  the  northerly  end  of  the 
street,  it  is  impossible  to  find  that  there  ever  was  an  acceptance 
by  the  municipality  of  that  part  of  the  alleged  street  which  is  in 
dispute  here.  Even  had  the  plaintiff  established  an  acceptance  of 
the  street  up  to  the  southerly  boundary  of  lot  8,  the  street  would 
have  been  blocked  at  this  point  by  the  sandhill.  A highway  may 
end  in  a cul-de-sac:  see  Bateman  v.  Bluck  (1852),  18  Q.B.  870, 
118  E.R.  329;  DeYoung  v.  Giles  (1915),  49  N.S.R.  398,  26  D.L.R. 
5;  Batt  v.  Village  of  Beaverton,  52  O.L.R.  159,  [1923]  3 D.L.R. 
424. 

In  Re  Westwood  Addition,  Hamilton,  [1945]  O.R.  257  at  263, 
[1945]  2 D.L.R.  300,  the  Honourable  the  Chief  Justice  of  Ontario 
states: 
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“There  was  formerly  a good  deal  of  judicial  controversy  as 
to  the  effect  proper  to  be  given  to  the  several  statutory  provisions 
then  in  force  in  relation  to  the  character  and  ownership  of  land 
laid  out  as  highways  by  private  persons  and  companies  on  regis- 
tered plans  of  subdivision,  and  in  regard  to  the  jurisdiction  to 
close  them,  where  they  had  not  been  adopted  for  public  use  by 
the  municipality  in  which  they  lie.  The  cases  of  Roche  v.  Ryan 
(1892),  22  O.R.  107,  and  Jones  v.  Township  of  Tuckersmith 
(1915),  33  O.L.R.  634,  23  D.L.R.  569,  reversed  45  O.L.R.  67,  47 
D.L.R.  684,  will  serve  to  indicate  the  nature  of  the  questions  that 
arose.  The  provisions  of  The  Registry  Act,  The  Surveys  Act  and 
The  Municipal  Act — all  dealing,  in  some  manner,  with  the  same 
subject-matter — make  a complex  situation,  and  the  inconsistent 
decisions  upon  them  resulted  in  a good  deal  of  confusion.  There 
have  been  important  amendments  in  the  legislation  since  the 
cases  that  I have  referred  to  were  decided,  more  particularly  in 
The  Surveys  Act  and  in  The  Municipal  Act.  Some  matters  that 
were  formerly  obscure  have  now,  I think,  been  cleared  up.  (See 
The  Surveys  Act,  1920, 10-11  Geo.  V.  c.  48).” 

Section  453  of  The  Municipal  Act,  R.S.O.  1937,  c.  266,  reads: 

“453.  Except  in  so  far  as  they  have  been  stopped  up  accord- 
ing to  law  all  allowances  for  roads  made  by  the  Crown  surveyors, 
all  highways  laid  out  or  established  under  the  authority  of  any 
statute,  all  roads  on  which  public  money  has  been  expended  for 
opening  them,  or  on  which  statute  labour  has  been  usually 
performed  all  roads  passing  through  Indian  lands,  all  roads 
dedicated  by  the  owner  of  the  land  to  public  use,  and  all  altera- 
tions and  deviations  of  and  all  bridges  over  any  such  allowance 
for  road,  highway  or  road,  shall  be  common  and  public  high- 
ways.” 

For  reasons  stated.  Willow  Street  does  not  come  within  any 
of  the  descriptions  of  a common  and  public  highway  contained 
in  this  section,  and  as  a result  the  plaintiff  has  no  title  to  the 
lands  in  dispute. 

During  the  course  of  the  argument  before  Mr.  Justice 
Schroeder  on  the  application  to  continue  the  injunction  the 
plaintiff  contended  that  the  defendant  had  failed  to  obtain  a 
building  permit  pursuant  to  the  provisions  of  the  plaintiff’s 
building  by-law  no.  12,  the  injunction  was  continued  partly  on 
that  ground,  and  the  plaintiff  was  given  leave  to  amend  the 
endorsement  on  its  writ  of  summons  to  claim  a breach  of  the 


330 


Ontario  Reports. 


[1947J 


by-law.  Mr.  Woods  made  an  attack  on  the  validity  of  the  by-law 
in  his  pleadings  and  in  argument  at  the  trial,  but  I do  not  con- 
sider it  necessary  to  deal  with  this  question.  Neither  do  I think 
it  necessary  to  interpret  it,  as  I was  asked  to  do.  It  was  urged 
that  upon  the  wording  of  the  by-law,  it  did  not  apply  to  the 
defendant’s  building  since  it  had  been  commenced  before  the 
by-law  came  into  force.  I do  not  propose  to  review  the  facts, 
but  it  is  abundantly  clear  upon  the  evidence  that  the  defendant 
sought  to  comply  with  the  provisions  of  the  by-law  as  soon  as  he 
became  aware  of  it,  and  that  he  was  refused  a permit,  not  because 
he  failed  to  comply  with  any  construction  requirements,  but 
because  the  plaintiff’s  officers  contended  that  his  building  en- 
croached upon  a public  street.  Since  I have  decided  that  the 
alleged  street  is  not  a street  and  the  plaintiff  has  no  title  to  the 
lands  called  Willow  Street,  it  follows  that  the  injunction  cannot 
be  made  perpetual  on  the  ground  advanced  by  the  plaintiff’s 
officers  for  the  refusal  of  the  permit.  The  validity  and  the 
interpretation  of  the  by-law  can  be  more  conveniently  dealt 
with  if  the  question  arises  again,  which  seems  unlikely,  because 
I have  no  reason  to  doubt  that  the  defendant  will  continue  to 
endeavour  to  comply  with  its  provisions. 

The  result  is  that  the  plaintiff’s  action  is  dismissed  and  the 
injunctions  are  accordingly  dissolved,  but  there  still  remains  the 
matter  of  the  defendant’s  claim  for  damages  to  be  dealt  with. 

The  interim  injunctions  contain  the  usual  undertaking  as  to 
damages.  It  is  in  these  words:  “and  the  plaintiff  by  its  counsel 
undertaking  to  abide  by  any  order  which  this  Court  may  make 
as  to  damages  in  case  this  Court  shall  hereafter  be  of  opinion 
that  the  defendant  shall  have  sustained  any  by  reason  of  this 
order  which  the  plaintiff  ought  to  pay”. 

The  jurisdiction  to  direct  an  inquiry  as  to,  or  to  assess, 
damages  without  a reference,  where  there  is  such  an  under- 
taking, is  a discretionary  one,  to  be  exercised  judicially  and  not 
capriciously:  Gault  et  al.  v.  Murray  et  al.  (1892),  21  O.R.  458. 
This  authority,  quoting  in  part  from  James  L.J.  in  Graham  v, 
Campbell  (1878),  7 Ch.  D.  490  at  494,  states  the  principle 
applicable  at  p.  462  in  these  words : 

“ ‘if  any  damage  has  been  occasioned  by  an  interlocutory 
injunction,  which  on  the  hearing,  is  found  to  have  been  wrongly 
asked  for,  justice  requires  that  such  damage  should  fall  on  the 
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voluntary  litigant  who  fails,  not  on  the  litigant  who  has  been 
without  just  cause  made  so/  But  if  the  defendant  in  such  case 
has  been  made  a party  with  just  causey  even  though  he  may 
succeed,  it  does  not  follow  that  he  gets  damages.” 

While  the  defendant  has  sustained  some  damage  by  reason 
of  the  injunctions  in  the  case  at  bar,  I have  concluded  that  in 
obtaining  the  injunctions  the  plaintiff’s  officials  acted  with  just 
cause  in  the  circumstances.  As  everyone  in  this  locality  knows, 
the  Wasaga  Beach  summer  colony  has  been  growing  rapidly 
of  late  years,  and  it  appears  from  the  evidence  that  the  existence 
of  Willow  Street  as  a public  thoroughfare  has  long  been  in  doubt, 
if  not  in  dispute.  The  plaintiff  Board  has  been  recently  created, 
no  doubt  for  the  purpose  of  dealing  with  this  and  other  like 
problems  of  public  interest.  The  defendant  must  have  known 
of  the  existence  and  location  of  the  alleged  street  before  he 
acquired  lot  8,  and  he  must  have  been  aware  that  his  right  to 
build  where  he  did  might  be  challenged,  particularly  since  his 
proposed  encroachments  were  much  more  extensive  than  any 
that  had  existed  up  to  that  time.  For  these  reasons  I do  not 
think,  in  the  exercise  of  my  discretion,  that  this  is  a proper 
case  for  damages. 

The  defendant  is  entitled  to  be  paid  his  costs,  including  those 
of  the  injunction  proceedings,  forthwith  after  taxation. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  Alan  Van  Every ^ Toronto. 

Solicitor  for  the  defendant:  John  F.  Woods , Barrie. 
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[COURT  OF  APPEAL.] 

Rex  V*  Taylor. 

Criminal  Law  — Homicide  — Provocation  — Accusation  of  Adultery  hy 
Husband  — ■ Reply  hy  Wife  — Charge  to  Jury  — Drunkenness  as  Re- 
lated to  Provocation  — The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  261. 

The  accused  was  charged  with  murdering  his  wife,  and  the  defences  set 
up  at  the  trial  were  intoxication  and  provocation.  The  evidence  dis- 
closed that  the  accused  and  his  wife  went  into  town  on  the  afternoon 
preceding  her  death,  and,  after  doing  some  shopping,  went  to  a 
beverage  room,  where  the  accused  had  nine  or  ten  glasses  of  beer. 
While  there  they  met  one  H,  an  acquaintance,  who  sat  with  them, 
drinking,  and  later  drove  them  home  in  his  car,  after  he  and  the 
accused  had  each  bought  some  wine  to  take  with  them.  He  remained 
in  their  company  throughout  the  evening,  and  went  with  them  to 
neighbours’  houses,  where  more  drinking  took  place.  After  visiting 
a bootlegger’s  house,  the  three  returned  to  the  accused’s  home.  H 
and  the  accused  entered  the  house  and  continued  drinking,  but  the 
wife  remained  outside.  After  a time  the  accused  lay  down  on  his 
bed  and  went  to  sleep,  and  H left.  .The  only  evidence  as  to  what  took 
place  thereafter  was  that  of  the  accused,  which  was  to  the  following 
effect:  Some  time  later  he  awoke,  feeling  cold,  and  called  his  wife, 
but  got  no  answer,  and  went  to  see  if  the  fire  was  still  burning  in  the 
stove.  At  this  time  he  heard  the  noise  of  a car,  which  he  recognized 
as  H’s.  Because  of  some  conduct  that  he  had  previously  observed,  he 
had  told  his  wife  never  to  be  alone  with  H.  He  realized,  on  hearing 
the  noise  of  H’s  car  outside,  that  his  wife  had  been  with  H,  and  this 
made  him  “mad”,  but  “not  violently  mad”.  In  a few  minutes  the  wife 
entered  the  house,  and  the  accused  said:  “You  have  been  out  with 
H”,  meaning  thereby  to  accuse  her  of  misconduct  with  H.  To  this 
the  wife  replied:  “So  what?  H is  all  right”,  and  thereupon  slapped 
his  face.  He  said  that  he  remembered  nothing  from  that  time  until 
he  found  himself  trying  to  lift  his  wife  from  the  floor.  She  had  been 
brutally  beaten  and  died  later  on  the  same  day  from  her  injuries, 
without  regaining  consciousness. 

The  trial  judge  left  it  to  the  jury  to  determine  whether  or  not  the  slap, 
given  by  a wife  to  her  husband,  amounted  to  provocation  within 
the  meaning  of  s.  261  of  The  Criminal  Code,  at  the  same  time  express- 
ing his  own  opinion  that  it  did  not.  He  instructed  them  as  to  what 
must  be  established  to  justify  a conviction  for  manslaughter  on  the 
ground  of  intoxication,  but  told  them  that  intoxication,  or  the  fact 
that  the  accused  was  “in  drink”,  was  wholly  immaterial  on  the  de- 
fence of  provocation,  the  issue  there  being  whether  there  was  provo- 
cation sufficient  to  deprive  an  ordinary  person  of  the  power  of  self- 
control.  He  further  told  them  that  a sudden  confession  of  adultery 
by  a wife  to  her  husband  could  never  constitute  provocation,  and  that 
in  no  case  could  words  alone,  save  in  circumstances  of  a most  extreme 
and  exceptional  character,  reduce  the  crime  from  murder  to  man- 
slaughter. The  jury  convicted  of  murder,  and  the  accused  appealed. 

Held,  Roach  J.A.  dissenting,  the  appeal  should  be  dismissed.  The  trial 
judge  had  correctly  charged  the  jury  with  respect  to  the  defence  of 
intoxication,  telling  them  that  the  intoxication  which  must  be  estab- 
lished, to  justify  a conviction  for  manslaughter  only,  must  be  of  such 
a degree  that  the  accused  was  rendered  incapable  by  it  of  forming 
the  intent  necessary  for  the  crime  of  murder.  As  to  provocation,  there 
was  no  evidence  upon  which  a jury  could  reasonably  find  either  provo- 
cation or  the  heat  of  sudden  passion.  The  words  attributed  to  the 
wife  did  not  amount  to  a confession  of  misconduct  on  her  part,  but 
were  plainly  a repudiation  of  any  implication  of  such  misconduct,  and 
the  slap  was  an  expression  of  her  indignation  at  such  a charge. 

Per  Roach  J.A.,  dissenting:  The  slap  should  not  have  been  treated 
separately,  but  should  have  been  left  to  the  jury  as  part  of  a com- 
bination of  circumstances.  They  should  have  been  directed  to  find 
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whether  the  slap,  coupled  with  the  wife’s  words  to  the  accused  (which 
the  jury  might  have  construed  as  a taunt)  and  all  the  surrounding 
circumstances,  amounted  to  provocation  within  s.  261.  Further,  the 
charge  as  to  reasonable  doubt  and  the  burden  of  proof,  in  connection 
with  both  intoxication  and  provocation,  was  marked  by  contradictions 
and  inconsistencies,  and  was  certain  to  leave  the  jury  in  a state  of 
confusion  as  to  the  application  of  the  doctrine  of  reasonable  doubt, 
and  the  degree  of  proof  required  of  the  accused  to  entitle  him  to  a 
verdict  of  manslaughter.  Picariello  et  al.  v.  The  King  (1923),  39  C.C.C. 
229;  Rex  v.  Primak  (1930),  24  Sask.  L.R.  417,  applied. 

Per  curiam:  The  trial  judge  was  right  in  telling  the  jury  that  the 
question  of  the  accused’s  intoxication  had  nothing  to  do  with  the 
defence  of  provocation.  Rex  v.  Harms,  [1936]  2 W.W.R.  114,  not 
agreed  with;  Director  of  Public  Prosecutions  v.  Beard,  [1920]  A.C. 
479;  Rex  v.  Thomas  (1837),  7 C.  & P.  817;  Rex  v.  Letenock  (1917),  12 
Cr.  App.  R.  221,  considered. 

An  appeal  by  the  accused  from  his  conviction,  before 
Chevrier  J.  and  a jury,  for  murdering  his  wife. 

31st  March  and  1st  April  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Fisher,  Roach,  Hope  and  Aylesworth 

JJ.A. 

W,  A.  Donohue,  for  the  accused,  appellant:  The  trial  judge 
was  wrong  in  telling  the  jury  they  could  not  consider  the  fact 
that  the  accused  was  under  the  influence  of  liquor  in  connection 
with  provocation.  If  the  jury  find  that  there  was  some  provo- 
cation in  law,  they  are  then  entitled  and  bound  to  consider 
drunkenness  in  determining  whether  or  not  the  accused  acted 
in  the  heat  of  passion  induced  by  that  provocation : Rex  v.  Harms, 
[1936]  2 W.W.R.  114,  66  C.C.C.  134  at  138,  [1936]  3 D.L.R. 
497,  applying  Rex  v.  Thomas  (1837),  7 C.  & P.  817,  173  E.R.  356. 
[Robertson  C.J.O. : Roscoe’s  Criminal  Evidence,  on  the  author- 
ity of  Director  of  Public  Prosecutions  v.  Beard,  [1920]  A.C.  479, 
14  Cr.  App.  R.  159,  says  that  evidence  of  intoxication  falling 
short  of  incapacity  does  not  rebut  the  presumption  that  an  ac- 
cused intends  the  natural  consequences  of  his  acts.]  The  Beard. 
case  has  no  bearing  on  the  issue  of  provocation.  Authorities 
similar  to  Rex  v.  Harms,  and  cited  in  it,  are:  Rex  v.  Letenock 
(1917),  12  Cr.  App.  R.  221;  the  Beard  case  at  p.  489;  15  Eng. 
& Emp.  Digest,  p.  779;  Russell  on  Crimes,  8th  ed.  1923,  vol.  1, 
p.  91;  Roscoe’s  Criminal  Evidence,  15th  ed.  1928,  p.  1150;  see 
also  Rex  v.  Sampson,  8 M.P.R.  328,  63  C.C.C.  24,  [1935]  2 D.L.R. 
197,  affirmed  [1935]  S.C.R.  634,  63  C.C.C.  384,  [1935]  3 D.L.R. 
128, 

The  charge  on  drunkenness  as  a separate  defence,  while 
correct  in  itself,  would  lead  the  jury  to  think  that  the  same 
degree  of  drunkenness  was  necessary  in  connection  with  provo- 


334 


Ontario  Reports. 


[1947] 


cation.  The  jury’s  request  for  further  instructions  on  “combined 
provocation  and  drunkenness”  clearly  shows  that  they  were 
confused. 

The  trial  judge  should  have  left  other  matters,  as  well  as  the 
slap  in  the  face,  to  the  jury  as  capable  of  constituting  provocation 
in  law.  In  what  he  said  about  a confession  of  adultery  he  pur- 
ported to  follow  Holmes  v.  Director  of  Public  Prosecutions, 
[1946]  A.C.  588,  [1946]  2 All  E.R.  124,  and  he  told  them  flatly 
that  a confession  of  adultery  could  not  constitute  provocation. 
The  Holmes  case  is  not  an  authority  in  Canada  because  s.  261 
is  an  express  enactment,  and  decisions  on  the  common  law  are 
not  applicable.  Under  s.  261  any  wrongful  act  or  insult  which 
is  such  as  to  deprive  an  ordinary  person  of  the  power  of  self- 
control  may  be  provocation,  and  by  telling  the  jury  that  certain 
facts  could  not  amount  to  provocation,  the  trial  judge  improperly 
withdrew  those  facts  from  their  consideration. 

The  wife’s  conduct  in  going  out  alone  with  Holmes,  after  the 
accused’s  warning  to  her,  might  be  considered  a wrongful  act 
within  the  meaning  of  s.  261(2).  It  was  quite  wrong  to  tell  the 
jury  that  they  were  not  concerned  with  the  wife’s  moral  conduct : 
Rex  V.  Krawchuk,  56  B.C.R.  7,  75  C.C.C.  16,  [1941]  3 W.W.R. 
540,  affirmed  on  equal  division,  75  C.C.C.  219,  [1941]  2 D.L.R. 
353. 

What  the  wife  said  to  the  accused  when  he  taxed  her  with 
having  “been  out  with”  Holmes  might  have  been  regarded  as 
an  “insult”  within  the  meaning  of  s.  261(2),  and  the  jury  should 
have  been  given  an  opportunity  to  decide  whether  or  not  it  was 
one.  Further,  the  jury  were  entitled  to  consider  whether  this 
conversation  was  equivalent  to  a confession  by  the  wife  of 
adultery. 

“Wrongful”  in  s.  261(2)  does  not  mean  contrary  to  the 
criminal  law,  or  even  contrary  to  law:  Rex  v.  Krawchuk,  supra. 

The  trial  judge  misdirected  the  jury  as  to  the  doctrine  of 
reasonable  doubt,  as  applied  to  the  defences  of  drunkenness  and 
provocation,  and  the  onus  on  the  accused  in  connection  with 
those  defences.  He  repeatedly  used  expressions  indicating  that 
the  onus  was  on  us  to  prove  the  defence  by  a preponderance  of 
evidence.  It  is  true  that  there  are  other  passages  in  the  charge 
in  which  the  position  was  correctly  stated,  but  the  whole  effect 
must  have  been  most  confusing.  Particularly  bad  was  his 
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reference  to  the  accused  “tipping  the  scales”.  [Robertson 
C. J.O. : Did  he  not  clear  up  any  possible  confusion  by  a passage 
towards  the  end  of  the  charge,  where  he  plainly  told  them  that 
if,  on  a review  of  all  the  evidence,  they  were  left  in  reasonable 
doubt  whether  the  act  was  unintentional  or  provoked,  the  ac- 
cused was  entitled  to  the  benefit  of  that  doubt?]  Even  after  that 
passage  he  again  used  the  expression  “the  preponderance  of  the 
evidence”.  It  would  have  been  very  difficult  for  a jury,  listening 
to  this  long  charge,  which  took  nearly  three  hours  to  deliver, 
to  get  a clear  idea,  from  all  these  different  statements. 

The  defence  was  not  put  fully  and  fairly  to  the  jury.  The 
importance  of  the  instrument,  as  related  to  provocation,  is  dis- 
cussed in  Mancini  v.  Director  of  Public  Prosecutions , [1942] 
A.C.  1,  [1941]  3 All  E.R.  272,  28  Cr.  App.  R.  65.  Our  theory 
was  that  the  accused  seized  the  first  object  that  came  to  hand 
— a kitchen  chair,  while  there  was  an  axe  or  hatchet  in  the 
cabin  at  the  time.  The  charge  was  not  sufficiently  explicit  on 
this  point.  Similarly,  his  actions  after  the  attack  should  have 
been  fully  drawn  to  the  jury’s  attention  in  connection  with  the 
question  of  premeditation. 

The  trial  judge  told  the  jury  that  the  defence  of  drunkenness 
could  not  be  proved  merely  by  the  accused  saying  “I  was  drunk”, 
and  that  he  must  prove  the  fact  by  a preponderance  of  evidence. 
This  was  withdrawing  an  important  issue  of  fact  from  the  jury’s 
consideration,  and  depriving  them  of  their  right  to  accept  the 
accused’s  statement  if  they  wished.  [Robertson  C.J.O.  : He  said 
that  in  connection  with  drunkenness  as  an  absolute  defence,  not 
as  a possible  foundation  for  reducing  the  crime  from  murder  to 
manslaughter.]  [Hope  J.A.:  Surely  that  instruction  is  directly 
within  what  was  said  by  this  Court  in  Rex  v.  Halmo,  [1941] 
O.R.  99,  76  C.C.C.  116,  [1941]  3 D.L.R.  6.]  It  may  have  had 
the  effect  of  leading  the  jury  to  think  that  they  were  not  en- 
titled to  accept  the  accused’s  statement  alone. 

Statements  made  by  the  accused  to  the  police  were  im- 
properly admitted.  [Robertson  C.J.O.  The  accused  was  not 
under  arrest  when  he  made  the  statements,  and  the  police  were 
merely  investigating,  with  no  thought,  at  that  time,  of  arresting 
him.] 

Any  doubt  on  the  law  as  to  provocation,  as  well  as  on  the 
facts,  should  have  been  resolved  in  favour  of  the  accused: 
Rex  V,  Lee  Guey  (1907),  15  O.L.R.  235,  13  C.C.C.  80. 
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As  to  the  effect  of  s.  261(2),  I refer  also  to  Rex  v.  Payette, 
35  B.C.R.  81,  44  C.C.C.  209,  [1925]  2 W.W.R.  747. 

W.  M.  Martin,  K.C.,  for  the  Attorney-General,  respondent 
[asked  by  the  Court  to  argue  only  as  to  whether  or  not  the 
trial  judge  was  right  in  telling  the  jury,  in  effect,  that  there 
was  no  evidence  of  provocation  in  law] : What  is  alleged  by  the 
defence  as  provocation  is  (a)  the  suspicion  in  the  accused’s  mind; 
(b)  his  conversation  when  his  wife  came  in;  and  (c)  the  slap 
in  the  face.  The  trial  judge  did  leave  the  question  of  the  slap 
as  provocation  to  the  jury,  and  followed  Holmes  v.  Director  of 
Public  Prosecutions,  supra,  in  saying  that  a confession  of 
adultery  could  not  amount  to  provocation.  Despite  the  wording 
of  s.  261  (3) , it  is  the  duty  of  the  trial  judge  to  determine  whether 
or  not  there  is  a “wrongful  act  or  insult”  which  may  amount  to 
provocation;  v.  Krawchuk,  supra,  at  p.  27  (C.C.C.) . 

Neither  (a)  nor  (b)  above  could  constitute  a wrongful  act 
or  insult,  and  the  trial  judge  was  therefore  correct  in  telling  the 
jury  that  the  slap  was  the  only  matter  they  could  consider  as 
provocation.  [Aylesworth  J.A.:  But  the  accused’s  story  is 
that  he  levelled  an  accusation  of  infidelity  against  his  wife,  and 
he  argues  that  he  was  provoked  by  her  answer  and  conduct.] 
The  position  cannot  be  stronger  than  if  she  had  confessed 
adultery.  [Robertson  C.J.O.:  Here  the  accused  insulted  his 
wife.  Surely  that  cannot  afford  him  such  provocation  as  is 
contemplated  by  s.  261.]  No,  particularly  in  view  of  the  violence 
of  the  assault.  [Roach  J.A.:  What  I am  concerned  about  is 
the  relation  of  the  slap  to  the  events  which  immediately  pre- 
ceded it.]  I refer  to  the  Holmes  case,  supra,  at  pp.  127  et  seq. 
([1946]  2 All  E.R.).  The  nature  of  the  injuries  shows  that  the 
attack  must  have  continued  for  some  minutes. 

A “wrongful  act”  must  be  something  far  more  than  anything 
that  took  place  here. 

W.  A.  Donohue,  in  reply;  The  trial  judge  expressly  told  the 
jury  that  the  provocation  put  forward  by  the  defence  was  the 
slap,  thus  excluding  all  the  other  circumstances  which  we  relied 
on.  It  was  a wrongful  act  for  the  wife,  after  the  warning,  to 
go  out  alone  with  Holmes.  [Aylesworth  J.A.:  Surely  it  cannot 
be  called  more  than  indiscreet.]  “Wrongful”  cannot  be  limited 
to  illegal;  it  should  include  something  that  is  morally  wrong. 

If  a husband  has  reason  to  suspect  his  wife  of  misconduct, 
surely  an  accusation  of  it  cannot  be  an  insult.  When  the  wife 
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meets  the  accusation  by  saying  “so  what?”  a jury  is  entitled  to 
consider  whether  those  words,  in  the  circumstances,  do  not 
amount  to  an  insult. 

At  the  conclusion  of  the  argument,  The  Court  delivered 
judgment  orally,  dismissing  the  appeal,  Roach  J.A.  dissenting. 
Written  reasons  were  subsequently  delivered  as  follows: 

11th  April  1947.  Robertson  C.J.O. : — This  is  an  appeal  from 
the  conviction  of  the  appellant  on  the  6th  day  of  February  1947, 
on  a charge  of  murder,  by  Chevrier  J.  and  a jury  at  Sarnia. 

Early  in  the  morning  of  30th  November  1946  the  appellant 
killed  his  wife,  Rita  Taylor,  in  their  home  in  the  township  ot 
Sarnia.  This  fact  is  not  substantially  in  dispute,  although  the 
appellant  did  inform  the  police  in  the  first  instance  that  one 
Holmes  had  done  it.  For  the  defence,  it  was  said  in  the  first 
place  that  the  appellant  was  so  intoxicated  at  the  time  by  what 
he  had  drunk  that  he  was  incapable  of  forming  the  intent  es- 
sential to  the  crime  of  murder.  Then  it  was  contended  that  there 
was  provocation  within  the  meaning  of  s.  261  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  that  reduced  the  offence  to  man- 
slaughter. In  the  third  place,  it  was  said  that  even  if  the  appel- 
lant was  not  so  intoxicated  as  to  be  incapable  of  forming  the 
essential  intent,  yet  he  was  intoxicated  and  on  that  account 
“more  susceptible  to  passion  than  a sober  man  would  be”,  and, 
therefore,  once  the  existence  of  provocation  was  established,  his 
intoxication  was  to  be  taken  into  account  as  a factor  in  deter- 
mining whether  or  not  he  was  put  into  a passion  by  it.  In 
support  of  the  last-mentioned  proposition  reference  was  made  to 
Rex  V.  Harms,  [1936]  2 W.W.R.  114,  66  C.C.C.  134,  [1936]  3 

D. L.R.  497,  and  Rex  v.  Thomas  (1837),  7 C.  & P.  817,  173 

E. R.  356. 

Upon  the  argument  of  the  appeal  it  was  complained  that  the 
learned  trial  judge  had  not  properly  charged  the  jury  as  to  these 
matters,  and  that  this  Court  should  either  reduce  the  offence 
of  which  the  appellant  stands  convicted  to  manslaughter  or 
direct  a new  trial.  Some  reference  to  the  facts  in  evidence  is 
necessary  before  discussing  the  trial  judge’s  charge  and  the 
objections  made  to  it. 

The  appellant  and  his  deceased  wife  were  married  in  Decem- 
ber 1944.  He  was  employed  in  a foundry  at  Sarnia,  and  lived 
with  his  wife  in  a small  three-roomed  cabin  at  Baxter’s  Beach, 
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about  two  miles  north-east  of  Sarnia.  This  cabin  was  one  of  a 
row  of  cabins  intended  only  for  summer  residence,  but  occupied 
the  year  round  at  the  time  on  account  of  the  prevailing  shortage 
of  houses.  The  29th  November  1946  was  a Friday,  and  appellant 
had  arrived  home  from  work  early  in  the  afternoon.  Later  in  the 
afternoon  he  returned  to  Sarnia,  accompanied  by  his  wife,  and 
after  doing  some  shopping  they  both  went  into  the  beverage 
room  of  an  hotel.  While  there,  appellant  had  nine  or  ten  glasses 
of  beer,  and  met,  among  others,  a man.  Holmes,  who  joined 
appellant  and  his  wife  at  their  table.  Holmes  was  an  acquaint- 
ance of  both  appellant  and  his  wife,  and  appellant  says  that,  by 
reason  of  some  conduct  of  Holmes  with  one  of  their  neighbours, 
he  had  told  his  wife  to  be  alone  with  Holmes  at  no  time.  Holmes 
offered  to  drive  them  home.  After  both  appellant  and  Holmes 
had  bought  some  bottles  of  wine  at  a liquor  store,  to  take  with 
them,  they  all  went  out  to  appellant’s  cabin  at  Baxter’s  Beach, 
in  Holmes’s  car.  During  the  evening  there  was  more  drinking 
and  some  visiting  back  and  forth  among  neighbouring  cabins. 
The  appellant  is  not  always  certain  in  his  evidence  as  to  times 
and  places  and  the  exact  course  of  events.  He  says,  “Well,  there 
was  no  reason  to  keep  events  clear  in  our  minds.  We  were  out 
for  a good  time.” 

During  the  evening  appellant  admits  having  a tiff  with  his 
wife,  but  he  says  that  was  because  she  was  “getting  rather  well 
on  the  way  with  drink”,  and  he  thought  she  had  better  lie  down 
for  a time.  He  denies  that  at  this  time  he  struck  or  abused  her. 
Later  appellant  and  his  wife  went  with  Holmes  in  the  latter’s 
car  to  the  home  of  one  Downie,  and  while  appellant  does  not 
recall  whether  or  not  they  had  anything  to  drink  there,  he  says, 
“we  didn’t  go  to  Downie’s  for  nothing”,  and  that  they  went  there 
for  the  purpose  of  getting  a drink.  According  to  Downie  it  was 
about  eleven  o’clock  when  appellant  with  his  wife  and  Holmes 
left  his  place,  after  a visit  of  about  one  hour,  during  which  they 
each  had  two  glasses  of  beer. 

The  course  of  events  from  the  time  of  leaving  Downie’s  is 
important.  Appellant  and  his  wife  and  Holmes  returned  in 
Holmes’s  car  to  appellant’s  cabin.  Appellant  and  Holmes  went 
into  the  cabin  and  resumed  drinking.  Appellant’s  wife  remained 
outside,  presumably  in  the  car.  Appellant  professes  not  to  have 
been  aware  of  her  absence  from  the  cabin  at  this  time,  although 
he  definitely  remembers  drinking  with  Holmes  in  the  kitchen. 
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How  long  this  drinking  bout  continued  appellant  does  not  say. 
He  says  that  the  next  thing  he  remembers  is  waking  up  lying 
on  his  bed  with  a suit  of  underwear  on  that  he  had  bought  in 
Sarnia  the  previous  afternoon  and  had  not  worn.  He  says  he 
does  not  remember  putting  the  underwear  on,  and  that  he  awoke 
feeling  cold.  As  to  what  followed  I quote  from  appellant’s 
evidence  on  examination  by  his  own  counsel  at  the  trial: 

“Q.  What  happened  next?  A.  I got  up;  I called  to  my  wife; 
I went  out  into  the  kitchen.  I didn’t  see  anyone.  I went  to  the 
stove,  and  I looked  in  the  stove  to  see  if  the  fire  was  going. 
Later,  a matter  of  minutes,  my  wife  came  in.  I was  out — 

'‘Q.  Now,  just  before  that,  did  you  hear  anything?  A.  Yes, 
sir;  I heard  a car. 

“Q.  Anything  particular  about  this  car?  A.  Quite  noisy, 
sir. 

“Q.  Were  you  able  to  appreciate  or  realize  whose  car  it  was? 
A.  I realized,  sir,  it  was  Harry  Holmes’s  car. 

“Q.  Were  you  then  able  to  appreciate  that  your  wife  was 
missing  from  the  cabin?  A.  I was,  sir. 

“Q.  Were  you  able  to  deduce  where  she  was,  probably? 
A.  I was,  sir. 

“Q.  And  what  conclusion  did  you  come  to  on  that?  A.  She 
was  with  Harry  Holmes. 

“Q.  Now,  at  an  earlier  time,  a matter  of  some  days  before 
this,  had  you  and  your  wife  had  some  conversation  about  Harry 
Holmes?  A.  We  had,  sir. 

“Q.  What  was  the  nature  of  the  conversation?  A.  I told  her 
to  be  alone  with  Harry  Holmes  at  no  time  after  an  incident  I 
had  seen  take  place  with  Harry  Holmes  and  another  party. 

“Q.  Who  was  the  other  party?  A.  Mrs.  Morgan. 

“Q.  You  had  seen  something  take  place  between  Holmes  and 
Mrs.  Morgan?  A.  I had,  sir. 

“Q.  And,  as  a result  of  that,  you  told  your  wife  under  no 
circumstances  to  be  alone?  Is  that  what  you  mean?  A.  That 
is  right. 

“Q.  What,  then,  was  your  reaction  on  hearing  this  car, 
realizing  that  your  wife  was  away  from  the  cabin?  A.  I was 
getting  a little  mad,  sir. 

“Q.  Now,  what  happened  after  that?  A.  My  wife  came  in 
the  back  door.  I went  out  in  the  kitchen.  I said,  ‘Where  have 
you  been?’  I got  no  answer.  I said,  ‘You  have  been  out  with 
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Harry  Holmes.’  Her  answer  to  that  was,  ‘So  what?  Harry 
Holmes  is  all  right.’ 

“Q.  Now,  what  did  that  convey  to  you,  Mr.  Taylor?  A.  She 
thought  him  a better  man  than  me. 

“Q.  In  what  respect?  A.  Well,  that  would  depend  on  how 
a woman  judged  a man. 

“Q.  What  did  you  mean  by  saying  to  her,  ‘You  have  been  . 
out  with  Harry  Holmes’?  Was  it  an  accusation  you  were  making 
against  her?  A.  It  was. 

“Q.  Was  it  an  accusation  of  misconduct  with  Holmes?  A. 

It  was. 

“Q.  And  her  answer  was,  ‘So  what?  Harry  Holmes  is  all 
right.’  Is  that  right?  A.  That  is  right,  sir. 

“Q.  What  happened  after  that?  A.  She  walked  over  to  me 
and  slapped  me  a good  one  on  the  side  of  the  head. 

“Q.  Now,  Mr.  Taylor,  do  you  know  what  happened  from 
there  on?  A.  I do  not,  sir. 

“Q.  What  was  the  next  thing  that  you  remember?  A.  I was 
trying  to  pick  my  wife  up,  and  I didn’t  have  the  strength. 

“Q.  Have  you  any  consciousness  of  the  passage  of  time 
between  that  last  incident  of  the  slap  and  the  time  you  tried  to 
pick  your  wife  up?  A.  I had  not,  sir. 

“Q.  When  you  were  trying  to  pick  your  wife  up  off  the 
floor,  did  you  realize  there  was  blood  around  the  floor?  A.  I 
did,  sir. 

“Q.  On  your  oath,  witness,  did  you  mean  to  cause  any  harm 
to  your  wife?  A.  I did  not,  sir.” 

On  cross-examination  in  regard  to  what  happened  when 
appellant’s  wife  came  into  the  cabin,  appellant’s  evidence  was 
as  follows: 

“Q.  Well,  in  any  event,  the  next  you  remember  was  your 
wife  coming  in  the  back  door?  A.  That  is  right. 

“Q.  And  that  is  quite  clear  in  your  mind,  is  it?  A.  Not 
quite  clear. 

“Q.  Well,  was  she  there,  or  was  she  not?  A.  She  was  there, 
but  nothing  is  really  clear. 

“Q.  Is  there  any  doubt  in  your  mind  about  Mrs.  Taylor  being 
there  at  that  time?  A.  Oh,  no,  no  doubt. 

“Q.  And  that  is  when  you  had  the  conversation  with  her? 

A.  That  is  right. 
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“Q.  In  connection  with  asking  her  where  she  had  been? 
A.  That  is  right. 

“Q.  And  she  didn’t  answer?  A.  No,  she  didn’t  the  first  time. 

“Q.  And  what  was  the  next  thing  you  said  to  her?  A.  I 
accused  her  of  being  with  Harry  Holmes. 

“Q.  You  said,  ‘You  have  been  out  with  Harry  Holmes.’  She 
said,  ‘So  what?  Holmes  is  all  right’?  A.  That  is  right. 

“Q.  That  is  all  the  conversation  that  took  place?  A.  Yes. 

“Q.  And  you  got  mad  at  the  time?  A.  I was  mad  before  that. 

“Q.  Beg  pardon?  A.  I was  a little  mad  before  that  when 
I woke  up  and  found  I was  alone. 

“Q.  Oh,  but  you  were  mad  when  she  came  in?  A.  Well,  I 
was  worried  about  her,  too. 

“Q.  Were  you  mad  when  she  came  in?  A.  Yes,  I was  mad; 
not  violently  mad,  if  that  is  what  you  are  referring  to. 

“Q.  No.  I have  just  taken  down  what  you  have  said  in  your 
examination-in-chief.  You  said,  ‘I  got  mad.’  Is  that  true?  A. 
That  is  true. 

“Q.  And  she  walked  over  to  you  and  she  slapped  you  on  the 
face?  A.  That  is  right. 

“Q.  With  her  hand?  A.  I imagine  it  was. 

“Q.  Just  hit  you  once?  A.  That’s  all. 

“Q.  And  then,  from  there  on,  your  mind  again  is  a complete 
black-out?  A.  Absolutely.” 

There  was  no  other  witness  of  what  occurred  between  the 
appellant  and  his  wife  on  this  occasion.  There  was  evidence, 
however,  from  a number  of  witnesses  who  saw  the  appellant 
during  the  evening,  and  who  testified  as  to  his  condition.  There 
was  Holmes,  who  had  been  with  the  appellant  and  his  wife 
throughout  the  evening.  There  were  also  the  neighbours  whom 
he  called  in  when  he  saw  the  serious  condition  of  his  wife  after 
his  attack  upon  her.  Other  witnesses  were  the  doctor  and  the 
police,  who  arrived  not  long  afterward.  The  evidence  of  none  of 
these  witnesses  indicates  as  advanced  a state  of  intoxication, 
either  before  or  after  the  assault  upon  his  wife,  as  the  appellant 
puts  forward  in  his  defence.  However,  the  question  of  credibility 
as  between  appellant  and  other  witnesses  is  not  to  be  decided 
upon  this  appeal.  The  questions  raised  are  with  respect  to  the 
learned  trial  judge’s  charge. 

On  the  argument  of  the  appeal  the  first  complaint  against  the 
charge  was  in  respect  of  the  defence  set  up  that  appellant  was. 
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by  reason  of  intoxication,  incapable  of  forming  the  intent  es- 
sential to  the  crime  of  murder,  and,  therefore,  was  guilty  only 
of  manslaughter.  In  my  opinion  this  defence  was  fairly  and 
properly  put  to  the  jury.  The  learned  trial  judge  read  s.  259  of 
the  Code  to  the  jury,  and  commented  at  length  upon  clauses  (a) 
and  (h).  He  directed  the  jury  that  the  Crown  must  establish 
intent,  and  that  it  was  their  duty  to  look  into  all  the  circum- 
stances before,  during  and  after  the  event,  to  discover  the  intent. 
He  instructed  the  jury  that  it  was  said,  for  the  defence,  that 
appellant  was  so  drunk  that  he  could  not  form  the  intent  to 
kill,  or  mean  to  cause  injuries  within  the  meaning  of  s.  259(h) 
of  the  Code.  Later  in  the  charge,  in  dealing  more  particularly 
with  this  contention  of  the  defence,  the  trial  judge  instructed 
the  jury  that  the  drunkenness  that  reduces  culpable  homicide 
to  manslaughter  is  “that  state  of  drunkenness  which  renders  an 
accused  incapable  of  forming  an  intent  to  kill,  or  incapable  of 
meaning  to  cause  any  bodily  injury,  incapable  of  knowing  that 
they  are  likely  to  cause  death,  incapable  of  being  reckless 
whether  death  ensues  or  not”.  He  distinguished  drunkenness 
of  this  character  from  the  drunkenness  that  falls  short  of  pro- 
ducing such  incapacity  and  merely  produces  a readiness  to  give 
way  to  violent  passion.  He  further  instructed  the  jury  that  even 
if  the  defence  failed  to  satisfy  them  that  appellant  was  intoxi- 
cated in  the  greater  degree,  but  left  in  their  minds  a reasonable 
doubt  as  to  whether  he  was  so  intoxicated  or  not,  he  was  still 
entitled  to  succeed,  and  the  crime  must  be  reduced  from  murder 
to  manslaughter. 

In  my  opinion  the  learned  trial  judge  dealt  adequately  and 
properly  with  this  defence  of  drunkenness  producing  an  incapa- 
bility to  form  the  intent  essential  to  the  crime  of  murder. 

The  next  matter  to  be  considered  is  the  charge  in  regard  to 
“provocation”.  Section  261  of  the  Code  is  as  follows  (I  omit 
subs.  4 as  inapplicable  to  this  case) : 

“Culpable  homicide,  which  would  otherwise  be  murder,  may 
be  reduced  to  manslaughter  if  the  person  who  causes  death  does 
so  in  the  heat  of  passion  caused  by  sudden  provocation. 

“2.  Any  wrongful  act  or  insult,  of  such  a nature  as  to  be 
sufficient  to  deprive  an  ordinary  person  of  the  power  of  self- 
control,  may  be  provocation  if  the  offender  acts  upon  it  on  the 
sudden,  and  before  there  has  been  time  for  his  passion  to  cool. 
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“3.  Whether  or  not  any  particular  wrongful  act  or  insult 
amounts  to  provocation,  and  whether  or  not  the  person  provoked 
was  actually  deprived  of  the  power  of  self-control  by  the  provo- 
cation which  he  received,  shall  be  questions  of  fact:  Provided 

that  no  one  shall  be  held  to  give  provocation  to  another  by 
doing  that  which  he  had  a legal  right  to  do,  or  by  doing  anything 
which  the  offender  incited  him  to  do  in  order  to  provide  the 
offender  with  an  excuse  for  killing  or  doing  bodily  harm  to  any 
person.” 

Two  things,  at  least,  are  essential  to  a finding  that  will 
reduce  the  crime  from  murder  to  manslaughter  by  virtue  of  this 
section.  First,  there  must  be  sudden  provocation,  and  second, 
the  homicide  must  be  committed  in  the  heat  of  passion  caused 
by  the  sudden  provocation.  It  may  be  that  subs.  2 is  to  be 
regarded  as  a definition  of  the  “provocation”  that  comes  within 
the  section,  and  that  only  provocation  that  comes  within  subs. 
2 will  have  the  effect  of  reducing  to  manslaughter  culpable 
homicide  which  would  otherwise  be  murder.  I do  not  think  it 
is  necessary,  for  the  present  case,  to  determine  that  question. 

The  only  account  in  the  evidence  of  the  occurrence  which 
resulted  in  the  violent  death  of  Rita  Taylor  is  that  of  the  appel- 
lant which  I have  already  quoted.  There  is  evidence  given  by 
other  witnesses  as  to  statements  said  to  have  been  made  by  the 
appellant,  and  as  to  his  conduct,  that,  if  accepted  by  the  jury, 
would  be  likely  to  lead  them  to  form  an  opinion  on  this  issue 
adverse  to  the  appellant,  but,  for  the  purpose  of  considering 
the  complaint  against  the  judge’s  charge,  that  evidence  may  be 
disregarded,  at  least  in  so  far  as  it  is  adverse  to  the  appellant. 

It  will  be  observed  that  if  appellant’s  account  of  what  oc- 
curred, from  the  time  of  his  waking  up  from  a sound  sleep  until 
his  assault  upon  his  wife,  is  accepted  as  accurate,  he  had  a 
reasonably  clear  mind  and  a good  memory.  He  professes  to 
tell,  not  only  what  he  did,  but  of  hearing  the  noise  of  a motor 
car  and  his  recognition  of  it  as  Holmes’s  car,  and  his  deductions 
therefrom  and  his  reaction  thereto.  He  tells  not  only  what  was 
said  by  both  himself  and  his  wife,  on  her  coming  in,  but  also 
the  implications  of  the  words  spoken  by  each  of  them.  Then 
suddenly  his  memory  is  a complete  blank,  upon  receiving  a slap 
on  the  face,  and  remains  so  for  the  events  that  constitute  the 
crime  with  which  he  is  charged.  His  wife’s  condition,  when  seen 
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by  others,  and  her  death  later  on  the  same  day,  afford  ample 
evidence  of  his  brutal  assault  upon  her. 

The  learned  trial  judge  dealt  with  the  question  of  provocation 
by  applying  to  the  appellant’s  discovery  that  his  wife  had  been 
with  Holmes,  and  to  the  words  in  regard  thereto  attributed  by 
appellant  to  his  wife,  substantially  what  was  said  by  the  House 
of  Lords  in  the  recent  case  of  Holmes  v.  Director  of  Public 
Prosecutions,  [1946]  A.C.  588,  [1946]  2 All  E.R.  124,  to  the 
effect  that  a confession  by  a wife  to  her  husband  that  she  had 
been  unfaithful  would  not  support  a defence  of  “provocation” 
such  as  would  justify  a verdict  of  manslaughter  instead  of 
murder.  Then,  in  so  far  as  the  alleged  slap  on  the  face  admin- 
istered by  the  wife  might  be  considered  as  provocation,  he  left 
that  matter  to  the  jury  as  a question  of  fact  for  their  determina- 
tion. As  to  the  whole  matter  of  provocation,  he  plainly  instructed 
the  jury  that  if  they  were  in  doubt  whether  there  was  provoca- 
tion of  the  requisite  character,  the  appellant  was  entitled  to  the 
benefit  of  that  doubt  and  their  finding  should  be  manslaughter. 

In  my  opinion  there  was  no  evidence  in  this  case  upon  which 
a jury  could  reasonably  find  either  provocation  or  the  heat  of 
sudden  passion  such  as  are  essential  to  reduce  the  offence  to 
manslaughter  under  s.  261.  The  appellant  had  realized  that  his 
wife  had  been  out  with  Holmes  before  she  entered  the  house, 
and,  according  to  his  own  words,  when  she  came  in  he  was 
“mad”  about  it,  yet  “not  violently  mad”.  I am  unable  to  find 
in  the  words  attributed  by  appellant  to  his  wife,  in  answer  to 
what  he  says  was  an  accusation  by  him,  evidence  of  any  con- 
fession by  her  of  any  wrongful  act  or  misconduct  on  her  part. 
On  the  contrary,  her  answer  to  him  was  plainly  a repudiation 
of  any  implication  of  misconduct  on  her  part  from  the  fact  that 
she  had  been  out  with  Holmes.  The  slap  on  the  face  was  an 
expression  of  her  indignation  at  such  a charge  from  him.  It  is 
to  be  borne  in  mind  that  there  is  no  suggestion  in  the  evidence 
of  even  a suspicion  of  infidelity,  or  of  light  conduct,  on  her  part, 
prior  to  this  occasion.  She  was  entitled  to  the  respect  from  her 
husband  that  any  faithful  wife  is  given,  and  she  was  entitled  to 
resent  his  insinuation  that  she  had  been  false  to  him.  Appellant 
himself  was  accountable  for  the  presence  of  Holmes  in  his  cabin 
on  this  occasion.  According  to  his  own  evidence  he  paid  no 
attention  to  where  she  was  on  their  return  from  Downie’s, 
while  he  and  Holmes  were  occupied  in  drinking.  He  lay  down 
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on  his  bed  and  went  to  sleep,  still  without  concerning  himself 
about  his  wife.  She  was  left  in  the  company  of  Holmes  alone, 
whether  she  had  been  in  the  house  or  outside,  when  appellant 
lay  on  his  bed  and  slept.  Neither  the  appellant  nor  the  Court 
can  say  that  there  was  any  wrongful  act  on  the  part  of  appel- 
lant’s wife  during  the  time  appellant  was  asleep.  Holmes,  who 
is  the  only  witness  who  can  speak  with  knowledge,  denies  it,  and 
appellant’s  wife  repudiated  his  implied  accusation.  In  the  circum- 
stances I am  strongly  of  the  opinion  that  her  words  and  conduct 
in  so  doing  did  not  constitute  provocation  within  s.  261.  They 
were  the  answer  to  be  expected  from  a woman  of  any  spirit  to 
an  unfounded  charge  of  infidelity  made  by  a husband  who  him- 
self had  been  so  occupied  with  his  drink  that  he  did  not  know 
even  where  she  was.  In  my  opinion  there  was  no  evidence  to 
go  to  the  jury  in  this  case  that  would  support  the  plea  of  provo- 
cation set  up  by  the  appellant. 

The  only  remaining  ground  of  appeal  is  based  upon  the 
decision  of  the  Saskatchewan  Court  of  Appeal  in  Rex  v.  Harms, 
supra.  It  is  contended  that  even  if  the  defence  first  discussed 
is  not  made  out,  and  the  appellant’s  condition  of  intoxication  was 
not  such  as  to  render  him  incapable  of  forming  the  intent  es- 
sential to  the  crime  of  murder,  yet  the  fact  of  his  intoxication 
was  a matter  to  be  considered  by  the  jury  as  an  element  con- 
tributing to  his  sudden  passion,  that  might  warrant  the  reduction 
of  the  conviction  to  manslaughter. 

In  my  opinion  this  contention  is  in  direct  conflict  with  the 
judgment  of  the  House  of  Lords  in  Director  of  Public  Prosecu- 
tions V.  Beard,  [1920]  A.C.  479,  14  Cr.  App.  R.  159.  The  jury 
in  the  present  case  were  properly  and  capably  charged,  as  I have 
already  pointed  out,  that  they  should  consider  whether,  by 
reason  of  intoxication,  the  accused  was  incapable  of  forming 
the  intent  necessary  to  the  crime  of  murder,  and  that  any 
reasonable  doubt  they  might  have  on  that  question  should  be 
resolved  in  favour  of  the  accused.  It  must  be  taken  from  the 
verdict  of  the  jury  that  they  were  satisfied  beyond  a reasonable 
doubt  that  the  accused  was  not  rendered  so  incapable  by  intoxi- 
cation, and  that  he  must,  therefore,  be  taken  to  have  intended 
the  natural  consequences  of  his  acts.  The  terms  in  which  s.  261 
of  The  Criminal  Code  is  expressed  in  my  opinion  exclude  the 
consideration  of  drunkenness  as  a mitigating  circumstance  where 
the  defence  relied  on  is  provocation.  In  any  event  this  point  can 
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arise  only  when  provocation  is  found,  and,  in  my  opinion,  there 
is  no  evidence  of  provocation. 

In  my  opinion  the  learned  trial  judge  made  it  clear  to  the 
jury,  in  discussing  each  of  the  several  questions  that  were  before 
the  jury  for  their  consideration,  that  it  was  not  necessary  that 
the  defence  should  prove  anything  to  their  satisfaction;  that  it 
was  enough  if  the  evidence  raised  a reasonable  doubt  in  their 
minds,  and  that  the  accused  must  be  given  the  benefit  of  that 
doubt. 

I am  further  of  the  opinion  that  even  if  there  was  any 
failure  on  the  part  of  the  learned  trial  judge  to  charge  the 
jury  accurately  and  adequately  on  any  of  the  matters  raised 
upon  this  appeal  or  at  the  trial,  no  substantial  wrong  or  mis- 
carriage of  justice  has  actually  occurred.  It  is  conduct  not  to 
be  mitigated  by  a defence  of  drunkenness,  that  a man  with  so 
little  sense  of  his  own  responsibilities  and  shortcomings  as  the 
appellant  has  displayed  should  make  himself  both  judge  and 
executioner  in  the  case  of  his  own  wife. 

The  appeal  is  dismissed. 

Fisher  J.A.  agrees  with  Robertson  C.J.O. 

Roach  J.A.  {dissenting) : — The  appellant  was  convicted  by  a 
jury  at  the  assizes  holden  at  the  city  of  Sarnia  on  the  6th  day 
of  February  1947,  on  the  charge  that  at  the  township  of  Sarnia 
in  the  county  of  Lambton  in  the  month  of  November,  in  the 
year  1946  he  did  unlawfully  murder  Rita  Taylor.  From  that 
conviction  he  has  appealed  to  this  Court  and  in  his  notice  of 
appeal  and  in  the  argument  of  his  counsel  before  this  Court  he 
has  raised  certain  questions  of  law.  At  the  conclusion  of  the 
argument  this  Court  dismissed  the  appeal,  but  for  reasons  which 
I then  broadly  stated,  and  which  I now  proceed  to  state  in  detail, 
I dissented  from  the  opinion  of  the  other  members  of  this  Court. 

The  grounds  in  law  on  which  my  dissent  is  based  are  that 
the  learned  trial  judge  erred  in  his  charge  to  the  jury;  that  his 
error  consists  in  misdirection  and  non-direction  amounting  to 
misdirection. 

In  order  to  understand  what  I conceive  to  be  such  mis- 
direction and  non-direction,  it  becomes  necessary  that  I should 
first  state  certain  facts  which  are  not  in  dispute. 

Rita  Taylor  was  the  wife  of  the  accused.  Together  they 
resided  in  a residence  which  was  originally  intended  as  a summer 
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cabin,  but  which,  due  to  a housing  shortage,  was  occupied  the 
year  round,  at  a place  called  Baxter’s  Beach  on  the  Canadian 
shore  of  the  St.  Clair  River  a few  miles  outside  the  city  of 
Sarnia.  The  accused  was  employed  as  a labourer  at  a foundry 
in  or  near  the  city  of  Sarnia. 

On  Friday  29th  November  he  quit  work  at  noon  and  went 
to  his  home.  In  the  afternoon  he  and  his  wife  went  into  the 
city  of  Sarnia,  where  he,  at  least,  did  some  shopping,  and  later 
they  went  together  to  the  beverage  room  of  a local  hotel.  There 
was  an  orgy  of  drinking  commenced  which  was  not  concluded 
until  somewhere  around  midnight  out  at  Baxter’s  Beach. 

In  the  hotel  the  accused  met  a man  called  Holmes,  and  he 
joined  the  accused  and  his  wife  at  the  latter’s  table  in  the 
beverage-room.  The  accused  did  not  have  a motor  car;  Holmes 
did.  Towards  the  end  of  the  afternoon  Holmes  suggested  that 
he  would  drive  the  accused  and  his  wife  to  their  home  at  Baxter’s 
Beach.  Before  leaving  the  city,  however,  and  shortly  before  6 
o’clock,  Holmes  and  the  accused  went  to  a local  wine-shop  and 
purchased  between  them  four  bottles  of  cheap  wine.  Then 
Holmes  drove  the  accused  and  his  wife  to  their  home  at  the 
beach,  where  all  three  proceeded  to  drink  the  wine.  Early  in  the 
evening  a neighbour  called  Goodwin  from  a nearby  cabin  joined 
them.  While  he  was  present,  and  about  9 o’clock,  the  appellant 
and  his  wife  got  into  an  argument  and  they  went  into  an  adjoin- 
ing bedroom.  There  is  some  evidence  of  scuffling  in  that  bed- 
room. The  appellant  emerged  from  that  room  and  said  that  he 
had  given  his  wife  a few  “rabbit  punches”.  The  accused  states 
that  the  argument  developed  as  a result  of  the  wife’s  intoxicated 
condition,  and  his  insistence  that  she  should  go  to  bed.  What- 
ever was  the  nature  of  the  “rabbit  punches”,  the  wife  was  not 
perceptibly  hurt.  She  remained  in  the  bedroom  and  the  three 
men  went  to  Goodwin’s  cabin,  where  the  fourth  and  last  bottle 
of  wine  was  consumed.  Some  little  time  later,  and  while  the 
men  were  still  there,  the  appellant’s  wife  came  over  to  Goodwin’s 
cabin  and  joined  them.  The  wine  having  been  exhausted.  Holmes 
and  the  appellant  and  his  wife  drove  in  Holmes’s  car  to  a boot- 
legger’s place  where  they  drank  beer.  Leaving  the  bootlegger’s 
place  they  returned  to  the  appellant’s  cabin,  apparently,  about 
11  o’clock  or  a little  later,  bringing  with  them  three  bottles  of 
beer.  Holmes  and  the  appellant  went  into  the  cabin,  but  the 
wife  apparently  remained  outside  in  the  car.  Holmes  and  the 
appellant  finished  the  beer  and  Holmes  left  about  midnight. 
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The  appellant  stated  in  evidence  that  the  next  he  recalled  was 
when  he  awoke  and  found  himself  on  his  bed  dressed  only  in  a 
new  suit  of  underwear  which  he  had  purchased  that  afternoon. 
He  had  no  recollection  of  having  put  on  that  underwear.  He 
states  that  he  was  awakened  by  the  cold;  he  got  up  and  realized 
that  his  wife  was  not  there. 

When  Holmes  arrived  at  his  car  he  found  the  wife  half 
asleep — in  a doze — in  the  back  seat.  There  was  some  conversa- 
tion between  them  which  was  not  admissible  in  evidence,  but  as 
a result  of  which  Holmes  and  the  wife  drove  around  the  country- 
side over  a circuitous  route  and  returned  to  the  neighbourhood 
of  the  accused’s  cabin  about  one  o’clock.  They  stopped  on  the 
highway  about  a quarter  of  a mile  from  the  Taylor  cabin.  There 
the  wife  got  out  and  walked  home. 

I should  here  interject  that  the  appellant  swore  in  evidence 
that  some  days  earlier  he  and  his  wife  had  some  conversation 
about  Holmes,  during  which  conversation  he  told*  her  never  to 
be  alone  with  Holmes  because  of  an  “incident”  he  had  seen 
take  place  between  Holmes  and  a Mrs.  Morgan,  who  lived  in  a 
nearby  cabin.  Mrs.  Morgan  was  a Crown  witness  and  on  cross- 
examination  she  said  that  some  time  earlier  she  had  told  both 
Taylor  and  his  wife  that  Holmes  had  tried  to  get  “fresh”  with 
her  and  to  have  sexual  intercourse  with  her. 

As  to  what  happened  when  the  wife  arrived  at  the  cabin 
in  the  early  hour  of  the  morning  in  question,  we  have  only  the 
appellant’s  word.  In  the  evidence  he  stated  that  he  heard  the 
noise  from  Holmes’s  car.  He  identified  that  noise  as  coming  from. 
Holmes’s  car  because  of  the  fact  that  apparently  the  car  was 
lacking  a muffler  and  made  a terrific  noise.  Realizing  that  his 
wife  was  not  in  the  cabin,  he  concluded  that  she  was  with  Holmes. 
His  evidence  of  what  happened  on  her  return  is  most  important, 
and  is  as  follows: 

“Q.  What,  then,  was  your  reaction  on  hearing  this  car, 
realizing  that  your  wife  was  away  from  the  cabin?  A.  I was 
getting  a little  mad,  sir. 

“Q.  Now,  what  happened  after  that?  A.  My  wife  came  in 
the  back  door.  I went  out  in  the  kitchen.  I said,  ‘Where  have 
you  been?’  I got  no  answer.  I said,  ‘You  have  been  out  with 
Harry  Holmes.’  Her  answer  to  that  was,  ‘So  what?  Harry 
Holmes  is  all  right.’ 
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“Q.  Now,  what  did  that  convey  to  you,  Mr.  Taylor?  A.  She 
thought  him  a better  man  than  me. 

“Q.  In  what  respect?  A.  Well,  that  would  depend  on  how 
a woman  judged  a man. 

“Q.  What  did  you  mean  by  saying  to  her,  ‘You  have  been 
out  with  Harry  Holmes’  ? Was  it  an  accusation  you  were  making 
against  her?  A.  It  was. 

“Q.  Was  it  an  accusation  of  misconduct  with  Holmes?  A.  It 
was. 

“Q.  And  her  answer  was,  ‘So  what?  Harry  Holmes  is  all 
right.’  Is  that  right?  A.  That  is  right,  sir. 

“Q.  What  happened  after  that?  A.  She  walked  over  to  me 
and  slapped  me  a good  one  on  the  side  of  the  head. 

“Q.  Now,  Mr.  Taylor,  do  you  know  what  happened  from 
there  on?  A.  I do  not,  sir. 

“Q.  What  was  the  next  thing  that  you  remember?  A.  I was 
trying  to  pick  my  wife  up,  and  I didn’t  have  the  strength. 

“Q.  Have  you  any  consciousness  of  the  passage  of  time 
between  that  last  incident  of  the  slap  and  the  time  you  tried  to 
pick  your  wife  up?  A.  I had  not,  sir.” 

In  the  interval  during  which  he  swore  he  had  no  recollection 
of  what  was  happening,  there  can  be  no  doubt,  he  caused  his 
wife  most  serious  and  grievous  bodily  injuries.  He  broke  a chair 
over  her  head  or  body,  and  probably  struck  her  head  with  his 
fists.  The  attack  can  best  be  described  as  maniacal. 

Sometime  about  1.30  o’clock  that  morning  the  accused  came 
to  one  of  the  nearby  cabins  and  aroused  the  occupants.  They 
got  up  and  went  with  the  accused  to  his  cabin  where  they  found 
the  wife  on  the  fioor  with  frightful  injuries  to  her  head  and 
bleeding  profusely.  A doctor  was  called  and  later  an  ambulance, 
and  the  wife  was  rushed  to  the  hospital.  She  died  the  following 
afternoon  as  a result  of  her  injuries. 

There  were  two  defences  raised,  one  drunkenness,  the  other 
provocation. 

When  the  learned  trial  judge,  in  the  course  of  his  charge  to 
the  jury,  came  to  instruct  them  on  the  subject  of  provocation, 
he  first  read  to  them  s.  261  of  The  Criminal  Code — the  whole  of 
it.  He  then,  quite  properly,  drew  their  attention  to  the  specific 
ingredients  constituting  provocation,  laying  due  emphasis  on 
what  is  meant  by  “an  ordinary  person”,  in  the  course  of  which 
he  said: 


350 


Ontario  Reports. 


[1947] 


“ so  that  the  fact  that  the  accused  was  drunk  at  the 
time  of  the  alleged  provocation  cannot  enter  into  the  considera- 
tion of  the  sufficiency  of  the  provocation.  That  is  clear.” 
After  some  further  instructions  as  to  what  is  meant  by 
“ordinary  man”,  he  continued,  and  I quote  him  in  extenso: 
“Would  a reasonable  or  ordinary  man,  after  receiving  a slap 
in  the  face,  not  from  a stranger,  but  from  his  wife,  be  driven 
to  a transport  of  passion  and  loss  of  self-control  to  the  degree 
and  method  and  continuance  of  violence  with  which  the  per- 
petrator of  this  act,  whoever  he  may  be,  caused  the  death  of 
the  deceased?  I do  not  believe  so;  but  that  is  my  own  personal 
opinion.  You  are  not  obliged  to  accept  that;  I have  warned 
you.  But,  as  provocation  is  a question  of  fact,  you  must  answer 
that  question  intelligently  by  what  I have  just  said  and  by  the 
process  of  your  own  untrammelled  reasoning.  It  must  not  be 
thought  that,  in  proving  the  killing,  that  the  Crown  has  disposed 
of  the  accused’s  innocence,  nor  that  the  jury  may  find  him  guilty 
of  the  murder  unless  he  affirmatively  establishes  provocation  to 
your  satisfaction.  In  the  last  resort,  the  accused  cannot  prop- 
erly be  convicted  of  murder  if,  as  a result  of  the  evidence  as  a 
whole,  you  are  in  reasonable  doubt  as  to  whether  or  not  he  was 
guilty  of  that  crime.  So  that  it  is  therefore  important  to  con- 
sider very  carefully  the  manner  in  which  the  crime  was  com- 
mitted; the  length  of  time  between  the  provocation  and  the  kill- 
ing; the  conduct  of  the  accused  during  that  time;  and  all  the 
other  circumstances  tending  to  show  the  state  of  mind  of  the 
accused  at  that  time. 

'provocation  here  is  alleged  to  he  a slap  in  the  face.  In 
the  light  of  the  definition  of  the  Code  and  the  law  that  I have 
given  to  you,  in  the  light  of  all  the  circumstances  revealed  by 
the  evidence,  it  is  for  you  to  say  whether  that  alleged  slap  was 
provocation  which  reduced  the  commission  of  this  killing  to 
manslaughter.  That  is  for  you,  gentlemen.  If,  on  a review  of 
all  the  evidence,  you  are  still  left  in  reasonable  doubt  as  to 
whether,  even  if  you  do  not  accept  the  explanation,  but  you  are 
left  in  reasonable  doubt  as  to  whether  this  act  was  unintentional 
or  provoked,  then  he  is  entitled  to  the  benefit  of  that  doubt,  and 
you  will  have  to  find  that  he  had  been  provoked.  If  you  are 
left  in  doubt  as  to  whether  he  was  provoked  or  not,  then  you 
would  have  to  give  him  the  benefit  of  the  doubt,  and  you  would 
have  to  find  that,  in  fact,  it  was  provocation. 
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“That  is  one  feature  of  this  one  provocation — the  slap  in  the 
face.  But  there  is  another  feature  introduced  by  the  evidence 
of  the  defence,  and  throughout  the  cross-examination;  it  was 
suggested  that,  when  the  accused  saw  that  his  wife  had  gone 
with  Holmes,  when  she  came  back,  that  that  was  provocation 
caused  by  reason  of  her  misconduct.  He  alleges  misconduct.  We 
are  not  concerned  with  that,  whether  there  was  misconduct 
or  not,  but  he  says  that  that  provoked  him,  that  immoral  side 
of  his  wife’s  act,  and  he  sets  that  up  as  provocation.  I must  give 
you  the  law  as  to  that,  and  the  law  is  this : A sudden  confession 
of  adultery  by  a wife  to  a husband,  without  more  than  that,  can 
never  constitute  provocation  of  a sort  which  might  reduce  mur- 
der to  manslaughter.  You  have  in  mind,  perhaps,  that  at  some 
time  or  other,  you  have  heard  that  a man  found  his  wife  in  the 
act  of  adultery  with  some  man,  and  that  he  killed  her,  and  that 
he  was  found  guilty  of  manslaughter.  In  a proper  case,  that  is 
true.  One  of  the  greatest  kinds  of  provocation  is  when  a man 
is  faced  with  a situation  of  that  kind.  The  law  recognizes  that, 
but  it  is  not  in  every  case  that  it  would  be  manslaughter.  There 
could  be  other  circumstances,  but,  finding  his  wife  in  the  com- 
mission of  adultery  would,  in  a proper  case,  be  a provocation 
that  might  reduce  murder  to  manslaughter;  but  if  a woman  told 
her  husband,  ‘Yes,  I have  been  unfaithful  to  you’,  or  ‘I  did  have 
sexual  intercourse  with  Bob  Smith’,  that  would  not  be  provoca- 
tion; or,  if  he  was  in  a fit  of  jealousy  and  his  wife  came  home 
and  he  killed  her,  that  fit  of  jealousy  would  not,  in  law,  be 
provocation,  and  in  no  case  do  words  alone,  save  in  circum- 
stances of  a most  extreme  and  exceptional  character,  reduce 
the  crime.  Here,  is  there  any  evidence  of  any  confession  of 
adultery?  And  it  is  my  bounden  duty  to  tell  you  if  there  is  or 
not.  I cannot  find  any,  and  I do  not  think  there  is.  In  fact, 
there  is  not  any  evidence  of  a confession  of  adultery,  so,  gentle- 
men, there  is  no  foundation  for  provocation  by  reason  of  im- 
morality in  this  case.  But  is  there  provocation  by  the  slapping 
in  the  face?  I have  told  you  how  it  must  be  a reasonable  man, 
and  the  wrongful  act  or  insult  must  be  of  such  a nature  as  to 
be  sufficient  to  deprive  an  ordinary  person,  not  the  accused,  but 
an  ordinary  person,  of  the  power  of  self-control.  If  there  was 
provocation  of  that  kind,  it  would  reduce  the  charge  to  man- 
slaughter, or,  if  you  were  in  doubt  as  to  whether  that  did  con- 
stitute provocation  to  that  extent,  then  he  would  have  to  be 
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given  the  benefit  of  that  doubt,  and  you  would  have  to  find 
manslaughter.” 

Then  after  discussing  the  subject  of  drunkenness  as  a defence 
sufficient  to  reduce  the  homicide  from  murder  to  manslaughter, 
reverting  momentarily  to  the  subject  of  provocation  again  he 
said: 

“Was  he  provoked?  He  says  he  was  slapped  in  the  face  hy 
his  wife.  Is  there  any  other  evidence  of  that  kind  of  provoca- 
tion? That  is  a matter  for  you  to  decide  in  the  light  of  what  I 
have  said.” 

Still  later  he  said: 

“Then,  gentlemen,  that  is  for  you  to  say  what  his  condition 
was  with  reference  to  sobriety  at  the  time  that  his  wife  slapped 
his  face.  What  made  him  lose  his  memory  from  the  time  after 
the  slap?  Was  he  drunk  just  before  being  slapped?  No  doubt 
he  was  in  liquor,  but  he  was  not  in  liquor  to  the  extent  of  not 
being  able  to  remember  what  took  place  up  to  then  and  the 
incidents  before  he  was  slapped;  or,  was  it  that,  being  in  liquor, 
the  slap,  if  you  believe  he  was  slapped,  roused  his  anger  and  his 
passion,  and  he  lost  control  of  himself  and  did  what  has  been 
given  in  evidence  to  his  wife,  if  you  find  that  it  was  he  who  did 
it.  . . . But  what  caused  that  lapse  of  memory,  if  you  believe 
that  it  occurred?  Was  it  drink?  If  so,  to  what  extent  was  it; 
but,  being  in  liquor,  and  not  being  in  the  condition  of  a reasonable 
man,  the  ordinary  man,  was  he  roused  by  the  slap,  or  did  he 
just  fly  into  a fit  of  anger  and  assault  his  wife?  The  standard 
of  that  provocation  there  is  that  of  the  reasonable  man.  What 
would  a reasonable  man,  not  a drunken  man,  not  an  imbecile, 
not  a man  of  low  mentality,  not  any  other  man,  but  a reasonable, 
ordinary  man,  what  would  he  have  done  if  he  had  been  placed 
in  that  condition  when  his  wife  came  in  and  slapped  his  face? 
I have  told  you  that  the  wife’s  moral  conduct  cannot  be  regarded 
as  provocation.” 

Still  later  he  said: 

“Then,  of  course,  the  defence  says  about  the  sinister  con- 
nection between  Mrs.  Morgan,  and  the  like.  Well,  if  that  is  di- 
rectly towards  morality,  then  I tell  you  that  that  could  not  con- 
stitute a defence. 

“As  I pointed  out  to  you,  I am  not  setting  this  up  to  knock 
it  down;  but  it  is  my  duty  in  law  to  tell  you,  if  anything  is  set 
up  that  cannot  be  allowed  to  stand,  it  is  my  duty  to  tell  you. 
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and  I tell  you,  so  far  as  that  feature  is  concerned,  you  are  not 
to  take  that  into  account’^ 

In  the  closing  part  of  his  address  he  said  this  to  the  jury: 

‘‘Now,  gentlemen,  I have  given  this  case  a great  deal  of  close 
attention.  The  presiding  judge  has  a perfect  right  to  exercise 
his  discretion.  In  this  case,  I deem  I should  exercise  it.  So  far 
as  I am  concerned,  I am  satisfied,  with  no  doubt  at  all,  that  the 
accused  killed  his  wife,  and  that,  when  he  did,  it  was  under  such 
circumstances  as  made  it  murder.  In  other  words,  I am  satis- 
fied, beyond  a reasonable  doubt,  that  the  Crown  has  proven  its 
case.  But,  gentlemen,  I have  already  warned  you  a few  times, 
and  I do  so  again  how,  that  you  are  not  to  be  infiuenced  by  what 
I have  just  said.  That  is  my  own  personal  opinion.  I have  a 
perfect  right  to  express  my  opinion,  but  you  are  the  sole  judges 
of  the  facts.  That  is  your  function;  and  yours  alone,  and  not 
mine.  You  must  come  to  your  own  conclusion  by  the  process 
of  your  own  reasoning,  irrespective  of  the  opinion  that  I have 
just  expressed.”  (The  italics  throughout  are  mine.) 

With  the  utmost  respect,  it  is  my  opinion  that  in  the  parts  of 
the  learned  trial  judge’s  charge  which  I have  quoted — and  I 
have  attempted  to  extract  from  the  rather  lengthy  charge  all 
that  he  said  relevant  to  provocation — there  is  both  misdirection 
and  non-direction  amounting  to  misdirection.  The  whole  burden 
of  that  charge  is  that  there  was  only  one  act  or  circumstance 
that  could,  in  law,  amount  to  provocation,  and  that  was  the 
slap  in  the  face.  He  lifts  the  slapping  out  of  its  setting  and  by 
the  expedient  of  a rhetorical  question  tells  the  jury  that  a mere 
slap  in  the  face  from  a wife  would  not  cause  a reasonable  or 
ordinary  man  to  “be  driven  to  the  transport  of  passion  and  loss 
of  self-control  to  the  degree  and  method  and  continuance  of 
violence”  etc.,  etc.  He  said:  “The  provocation  here  is  alleged 

to  be  a slap  in  the  face”;  that  there  is  “one  provocation — ^the 
slap  in  the  face”;  “Was  he  provoked?  He  says  he  was  slapped 
in  the  face  by  his  wife.  Is  there  any  other  evidence  of  that  kind 
of  provocation?” 

In  my  respectful  opinion  it  was  error  to  isolate  the  slap  in 
the  face  from  the  words  spoken  by  the  wife  and  refer  to  it  as 
the  one  provocation.  At  no  place  does  the  learned  trial  judge 
when  dealing  with  the  alleged  fact  of  the  slapping  couple  with  it 
what  was  allegedly  said  by  the  wife  contemporaneously  with  it. 
It  may  well  be  that,  having  regard  to  that  charge,  the  jury  were 


354 


Ontario  Reports. 


[1947] 


of  the  opinion  that  the  slap  in  the  face  constituted  the  only  act 
or  conduct  or  circumstance  which  they  were  entitled  to  con- 
sider in  determining  whether  or  not  there  was  provocation.  By 
isolating  circumstances  which,  in  my  opinion,  should  not  have 
been  isolated,  but  should  have  been  drawn  forcibly  to  the  atten- 
tion of  the  jury  as  forming  part  of  the  whole  pattern  of  events, 
he  reduced  the  theory  of  the  defence  to  a mere  shadow  and  gave 
them  the  shadow  rather  than  the  substance.  He  charged  them 
that  “the  sinister  connection  between  Mrs.  Morgan  and  the  like 
. . . you  are  not  to  take  that  into  account”.  He  had  already 
charged  them  that:  “He  [the  accused]  alleges  misconduct.  We 
are  not  concerned  with  that,  whether  there  was  misconduct  or 
not,  but  he  says  that  that  provoked  him,  that  immoral  side  of 
his  wife’s  act,  and  he  sets  that  up  as  provocation.”  Further 
that:  “ ...  in  no  case  do  words  alone  save  in  circumstances 
of  a most  extreme  and  exceptional  character,  reduce  the  crime.” 
Thus  he  takes  the  whole  pattern  and  cuts  it  up  into  parts  and 
directs  the  jury  to  look  at  each  of  the  parts  as  though  they  had 
no  relation  to  one  another.  Referring  to  the  “incident”  between 
Holmes  and  Mrs.  Morgan  he  says  in  substance:  “Put  that  out 

of  your  minds.  It  has  no  bearing  on  this  question  of  provoca- 
tion.” Then  referring  to  the  wife’s  return  after  being  with 
Holmes  he  says  in  substance:  “There  was  no  confession  of  mis- 
conduct and  even  if  there  was  that  has  nothing  to  do  with  it, 
because  words  alone  should  not  here  be  considered.” 

In  my  opinion  it  was  grave  error  to  instruct  the  jury  in  that 
fashion;  the  result  was  that  the  whole  theory  of  the  defence  was 
not  put  to  the  jury.  The  theory  of  the  defence  was  not  that  the 
accused  was  provoked  within  the  meaning  of  s.  261  by  the  mere 
slap;  the  theory  was  that  he  was  thus  provoked  by  the  slapping 
coupled  with  the  words  spoken  almost  contemporaneously  there- 
with and  all  the  surrounding  circumstances. 

I am  not  concerned  with  the  question  whether  the  jury  would 
or  should  believe  the  accused’s  story  as  stated  in  evidence  by  him, 
in  view  of  statements  allegedly  made  by  him  to  the  police  and 
others  on  the  morning  of  the  occurrence.  That  is  something 
within  the  province  of  the  jury  only,  and  is  not  pertinent  to  the 
matter  I am  now  discussing. 

But  it  is  said  that  the  accused  got  his  just  desserts  when  his 
wife  slapped  him;  that  any  self-respecting  wife  would  have  done 
likewise  upon  her  husband  accusing  her  of  misconduct  with 


C.A. 


Rex  V*  Taylor* 


Roach  J.A.  355 


another  man.  It  seems  to  me  that  that  is  begging  the  question. 
I do  not  know  why  she  slapped  him.  The  jury  would  be  entitled 
to  reach  a conclusion  on  that  subject.  It  could  have  been  because 
she  was  indignant  at  the  accusation.  On  the  other  hand,  it  could 
have  been  that  she,  too,  lost  her  temper  and  resented  her  husband 
remonstrating  with  her,  or  objecting  to  her  conduct.  The  accused 
is  entitled  to  have  the  words  spoken  given  the  most  favourable 
interpretation  that  they  will  bear  in  the  light  of  the  surrounding 
circumstances.  The  accused  has  sworn  that  by  the  words  spoken 
by  him  he  was  then  accusing  his  wife  of  misconduct  with  Holmes. 
Whether  they  conveyed  that  meaning  to  the  wife  is  something 
for  the  jury  to  consider.  If  they  should  conclude  that  they  did, 
then  they  might  well  also  conclude  that  the  words  “So  what?” 
were  not  a spontaneous  outburst  of  righteous  indignation  at  her 
virtue  being  impugned,  but  rather  that  they  constituted  defiance 
by  her  and  a taunt  hurled  at  the  protesting  husband. 

In  Holmes  v.  Director  of  Public  Prosecutions,  [1946]  A.C. 
588,  [1946]  2 All  E.R.  124,  upon  which  the  Crown  strongly 
relied  in  the  case  at  bar.  Viscount  Simon  points  out  that  “mere 
words”  may  be  a means  of  conveying  information  of  a fact 
or  of  what  is  alleged  to  be  a fact,  or,  on  the  other  hand,  that  they 
may  be  an  expression  of  abuse.  That  classification  cannot  be 
exclusive.  Mere  words  can  be  spoken  as  a taunt,  and  a taunt 
under  some  circumstances  may  be  an  insult. 

Having  mentioned  that  recent  English  decision,  I hasten  to 
say  that,  in  my  opinion,  the  Crown  can  get  no  support  from  it  in 
an  attempt  to  justify  the  charge  of  the  learned  trial  judge  here. 
The  facts  are  so  entirely  different.  There  the  wife,  in  admitting 
her  misconduct  said,  “Well  if  it  will  ease  your  mind,  I have  been 
untrue  to  you.  I know  I have  done  wrong,  but  I have  no  proof 
that  you  haven’t — at  Mrs.  X.’s.”  There  was  no  assault  by  the 
wife  upon  her  husband.  Here  there  was  an  assault  by  the 
wife  almost  contemporaneously  with  the  words  allegedly  spoken 
by  her. 

But  it  is  said  that  here  there  was  no  admission  of  misconduct 
by  the  wife,  and  no  knowledge  by  the  husband  of  any,  and  that 
in  fact,  on  the  evidence  of  Holmes,  there  had  been  no  misconduct. 
I agree  that  the  husband  could  not  possibly  know  anything  about 
his  wife’s  deportment  while  she  was  absent.  I am  willing  also  to 
admit  that  all  that  he  had  was  a suspicion  that,  having  regard  to 
the  time  and  the  circumstances  and  his  knowledge  of  Holmes, 


24— [1947]  O.R. 


356 


Ontario  Reports. 


[1947] 


there  might  be  misconduct.  That  is  all  he  had  up  until  he 
accosted  her  and  she  replied.  I do  not  know  what  the  jury 
would  have  thought  of  her  reply,  but  whatever  they  might  have 
thought  of  it,  I am  firmly  convinced  that  the  words  spoken  should 
have  been  drawn  to  the  attention  of  the  jury  by  the  learned 
trial  judge,  and  that  he  should  have  instructed  them  that  in 
considering  what  effect  the  slap  in  the  face  would  have  on  an 
ordinary  man,  a husband,  they  were  in  duty  bound  to  measure 
that  effect  by  reference  to  the  words  spoken  and  all  the  sur- 
rounding circumstances.  Instead,  he  directed  them  to  focus 
attention  on  the  slap.  He  practically  withdrew  from  their  con- 
sideration the  effect  of  the  spoken  words  and  of  the  surrounding 
circumstances.  All  they  had  left  to  consider  was  the  slap,  and 
while  leaving  that  for  their  consideration,  he  charged  that  in  his 
opinion  it  did  not  constitute  provocation. 

Counsel  for  the  respondent  unequivocally  stated  in  this  Court, 
when  specifically  asked,  that  there  was  evidence  of  provocation 
to  go  to  the  jury.  My  objection  is  that  the  learned  trial  judge 
withdrew  most  of  it  from  them. 

Counsel  for  the  appellant  also  objected  that  the  learned  trial 
judge  further  erred  in  his  charge  to  the  jury  by  telling  them  that 
the  burden  of  proof  lay  upon  the  accused  to  satisfy  them  with 
respect  to  his  defences  of  drunkenness  and  of  provocation  by  a 
preponderance  of  evidence  and  that  he  should  have  told  them 
that,  with  respect  to  both  or  either  of  those  defences,  if  on  all 
the  evidence  they  had  a reasonable  doubt,  either  that  the  accused 
was  drunk  to  the  point  that  he  was  unable  to  form  an  intent,  or 
that  there  was  provocation,  they  should  give  him  the  benefit  of 
the  doubt;  and  that,  further,  if  there  was  any  reasonable  doubt 
that  he  acted  under  such  provocation  in  a passion  and  befoi*e  that 
passion  had  time  to  cool,  they  should  also  give  him  the  benefit 
of  that  doubt. 

At  the  conclusion  of  the  argument  I was  firmly  impressed 
with  the  opinion  that  there  was  misdirection  and  non-direction 
amounting  to  misdirection  with  respect  to  provocation,  and  that 
as  a result  the  verdict  must  be  set  aside  and  a new  trial  directed. 
That  error  dominated  my  then  consideration  of  this  appeal.  Since 
then,  on  further  consideration  of  the  learned  trial  judge’s  charge, 
I have  reached  the  conclusion  that  effect  should  also  be  given  to 
this  further  objection  by  counsel  for  the  accused.  The  charge 
is  marked  by  contradictions  and  inconsistencies,  and  I think  was 
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certain  to  leave  the  jury  in  a state  of  mental  confusion  with 
respect  to  the  application  of  the  doctrine  of  reasonable  doubt. 
Illustrating  the  contradiction  marking  the  charge,  I extract 
therefrom  certain  parts  thereof: 

“Now,  as  to  the  burden  of  establishing  drunkenness.  The 
burden  of  establishing  drunkenness  sufficient  to  constitute  a 
defence  is  on  the  accused,  but  he  has  not  got  to  prove  it  beyond 
a reasonable  doubt.  At  no  time,  under  no  circumstances,  under 
no  conditions  is  there  an  obligation  upon  the  accused  to  prove 
anything  beyond  a reasonable  doubt.  I must  make  that  perfectly 
clear  to  you.  At  no  time  must  he  prove  to  you  beyond  a reason- 
able doubt,  and  any  time  that  he  sets  up  a defence,  all  he  has  to 
do  is  to  try  to  prove  it.  But  it  is  sufficient  in  law  if  it  is  proved 
to  your  reasonable  satisfaction,  or  by  a preponderance  of  the 
evidence,  tipping  the  plates  of  the  scales,  be  it  ever  so  little,  in 
his  favour;  by  how  much  it  doesn’t  say,  but  not  in  order  to 
convince  you  beyond  a reasonable  doubt.  That  is  just  the  point 
to  which  he  has  to  go  to  disturb  it  sufficiently  to  satisfy  you  by  a 
preponderance  of  the  evidence.  There  is  no  obligation  to  go 
beyond  a reasonable  doubt.  He  has  not  got  to  prove  it  to  suc- 
ceed. So  much  the  better  if  he  proves  that  he  was  intoxicated, 
but  if  he  does  not  satisfy  you  that  he  was  intoxicated  to  that 
point,  but  he  only  succeeds  in  leaving  in  your  minds  a reasonable 
doubt  as  to  whether  he  was  or  was  not,  then  he  still  succeeds. 
You  have  got  to  give  him  the  benefit  of  that  doubt  and  you  must 
find,  paradoxically  and  strange  as  it  may  seem,  you  have  to  give 
him  the  benefit  of  the  doubt,  and  you  must  find  that  he  was 
drunk,  that  he  was  intoxicated  to  the  point  where  he  could  not 
form  an  intent,  because,  by  giving  him  the  benefit  of  the  doubt, 
you  lessen  his  crime  from  murder  to  that  of  manslaughter.” 

Turning  over  the  page,  I find  that  the  learned  trial  judge  said 
this: 

“If  the  accused  says,  T was  drunk’,  that  does  not  prove  his 
defence  of  drunkenness.  He  must  establish  it  by  a preponder- 
ance of  the  evidence.  If  he  does  not  establish  it  at  all,  if  you  have 
no  reasonable  doubts  as  to  what  his  condition  was,  and  you  find 
that  he  was  not  intoxicated  to  that  point,  then  that  defence  does 
not  stand.  When  he  says,  T was  drunk’,  then  it  is  your  duty 
to  consider  all  the  surrounding  circumstances  of  the  case  in 
order  to  determine  whether  he  was  drunk  or  not,  to  that  point 
indicated.” 


358 


Ontario  Reports. 


[1947] 


Later  still,  he  said:  “He  is  entitled  to  all  benefits,  of  all 

the  doubts,  especially  any  reasonable  doubt  that  may  remain  in 
your  minds  after  a careful  and  reasonable  study  of  the  evidence. 
He  is  entitled  to  the  benefit  of  any  reasonable  doubt  which  you 
may  have  in  relation  to  the  various  issues,  murder,  manslaughter, 
provocation,  drunkenness,  intent,  or  anything  that  is  set  up 
against  him,  as  well  as  all  the  constituents,  or  any  or  all  of  any 
necessary  ingredients  or  elements  that  go  to  constitute  such 
issue.” 

Still  later:  “He  said  he  was  not  guilty;  therefore  all  defences 
are  open  to  him,  but,  of  course,  there  are  certain  restrictions  as 
to  how  they  may  be  established.  The  onus  is  on  the  Crown  to 
prove  him  guilty.  The  defence  simply  says,  ‘All  right;  you  say 
I am  guilty.  Prove  it.’  Not  only  that,  but  beyond  a reasonable 
doubt.  If  the  defence  desires  to  put  these  defences  out  and, 
among  other  things,  to  raise  reasonable  doubts  in  your  mind,  it 
is  perfectly  legitimate.  There  is  no  onus  on  him  to  prove  any- 
thing, except  to  establish  that  drunkenness  in  the  manner  in 
which  I have  indicated,  or  to  get  the  benefit  of  that  reasonable 
doubt.” 

Still  later:  “The  possibility  of  a verdict  of  manslaughter, 

instead  of  murder,  arises  only  where  evidence  given  before  the 
jury  is  such  as  might  satisfy  you,  as  judges  of  the  facts,  that  the 
elements  were  present  which  would  reduce  the  crime  to  man- 
slaughter or,  at  any  rate,  might  induce  a reasonable  doubt  as  to 
whether  this  was  or  was  not  the  case.” 

Still  later:  “If  it  is  proven  to  you,  or  to  your  reasonable 

satisfaction,  by  a preponderance  of  the  evidence,  because  it  need 
not  be  beyond  a reasonable  doubt,  that  he  was  drunk  to  the  point 
where  he  could  not  m.ean  to  kill  or  mean  to  cause  the  bodily 
injury  such  as  I read  from  the  Code,  your  verdict  will  be  ‘Not 
guilty  of  murder  but  guilty  of  manslaughter.’  But  if  he  was  not 
drunk  to  that  point,  your  verdict,  as  I said  before,  would  be  guilty 
of  murder.” 

The  jury  retired  at  4.06  p.m.  to  consider  their  verdict.  They 
returned  at  7.07  p.m.  for  further  instruction,  at  which  time  the 
foreman  said  to  the  trial  judge,  among  other  things:  “Well,  we 

need  some  guidance  in  regard  to  combined  provocation  and 
drunkenness.” 

In  further  instructing  them  the  learned  trial  judge  said: 


C.A. 


Rex  V*  Taylor* 


Roach  J.A.  359 


“Well,  gentlemen,  if  you  are  satisfied  beyond  a reasonable 
doubt  the  accused  is  the  one  who  killed  Rita  Taylor,  then  you 
have  provocation  and  drunkenness  to  look  after.  If  he  was  pro- 
voked to  the  point  that  I have  indicated,  and  you  are  satisfied 
beyond  a reasonable  doubt  that  there  was  then  provocation,  that 
provocation  would  reduce  that  to  manslaughter.  If  you  find 
there  was  no  provocation  at  all,  then  you  would  proceed  to 
drunkenness.  If  you  found  there  was  drunkenness  to  the  extent 
I have  indicated,  that  would  reduce  it  to  manslaughter.  If  you 
have  no  reasonable  doubt  as  to  whether  there  was  provocation 
or  drunkenness  or  a combination  of  both  and  you  are  unable  to 
decide  whether  he  acted  because  of  provocation  or  because  of 
drunkenness,  or  because  of  the  two  combined,  if  you  have  a 
reasonable  doubt  about  that,  you  have  to  give  him  the  benefit  of 
that  doubt;  and,  if  you  were  satisfied  that  he  was  the  one  who  did 
commit  the  act,  the  killing,  you  would  have  to  give  him  the 
benefit  of  that  doubt,  and  therefore  you  would  have  to  find  the 
lesser  crime;  that  is,  that  you  would  have  to  find  manslaughter. 
I think  I told  you  that  as  to  the  possible  verdicts.  In  fact, 
I remember  I did.  I said  this  to  you:  As  the  over-all  onus  is 

always  on  the  Crown  and  does  not  shift,  and  the  Crown  has  to 
establish  its  case  beyond  a reasonable  doubt,  and  if  you  have  any 
reasonable  doubt  as  to  the  proper  verdict  to  render,  and  if  you 
have  found  out  beyond  a reasonable  doubt  that  he  was  the  man 
who  did  the  crime,  then  the  accused  is  entitled  to  the  benefit  of 
that  doubt,  and  your  verdict  would  be  ‘Not  guilty  of  murder,  but 
guilty  of  manslaughter’.  If  you  have  any  reasonable  doubt  as  to 
whether  it  is  provocation  or  not,  give  him  the  benefit  of  the 
doubt;  give  him  the  benefit  of  it  if  you  have  any  reasonable  doubt 
as  to  whether  he  was  drunk  to  the  point,  give  him  the  benefit 
of  the  doubt,  say  that  he  was  drunk,  and  find  manslaughter.  If 
you  have  any  reasonable  doubt  on  the  whole  thing,  except  that 
he  did  the  killing,  give  him  the  benefit  of  it,  and  find  ‘Not  guilty 
of  murder  but  guilty  of  manslaughter’.  Does  that  answer  your 
point?”  The  foreman  replied:  “I  believe  it  answers  it  very 

thoroughly,  my  Lord.” 

I now  ask  myself,  what  would  all  that  convey  to  the  jury? 
Would  they  thoroughly  understand  that  with  respect  to  either 
drunkenness  or  provocation  the  burden  rested  on  the  accused  to 
do  no  more  than  raise  a reasonable  doubt?  If  they  carried  with 
them  to  their  jury-room  the  words  of  the  trial  judge  that  the 
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accused  must  prove  it  “to  [their]  reasonable  satisfaction  or  by 
a preponderance  of  evidence,  tipping  the  plates  of  the  scales  in 
his  favour”,  then  of  course  they  would  act  on  a wrong  principle. 
It  was  confirmed  by  the  Supreme  Court  of  Canada  in  Picariello 
et  al  V.  The  King,  39  C.C.C.  229,  [1923]  2 D.L.R.  706,  [1923] 
1 W.W.R.  1489,  that  the  rule  is  different  in  the  case  of  insanity 
and  in  the  case  of  some  statutory  defences.  Drunkenness  and 
provocation  are  statutory  defences,  and  where  a prima  facie  case 
of  killing  is  made  out  by  the  Crown,  the  accused,  relying  upon 
either  of  those  defences,  is  not  required  to  prove  them  by  a pre- 
ponderance of  evidence.  It  is  sufficient  if  the  evidence  adduced 
by  him  raises  a reasonable  doubt  in  their  minds.  If  it  does,  then 
the  verdict  should  be  manslaughter  and  not  murder:  see  also 

Rex  V.  Primak,  24  Sask.  L.R.  417,  53  C.C.C.  203,  [1930]  1 W.W.R. 
755,  [1930]  3 D.L.R.  345,  and  the  cases  there  cited.  I should 
think  that  the  graphic  description  of  the  pans  of  the  scale,  tipping 
one  way  or  the  other,  particularly  if  that  description  was  accom- 
panied with  a movement  of  the  hands  illustrating  the  tipping, 
would  remain  with  the  jury  and  be  used  by  them  in  “weighing” 
the  evidence.  It  is  demonstrative  far  beyond  other  descriptive 
language  and  the  jury  would  conclude  that  if  the  scales  did  not 
tip  in  the  accused’s  favour  he  would  be  guilty  of  murder  despite 
all  that  was  said  about  reasonable  doubt. 

The  learned  trial  judge  was  so  frequently  alternately  wrong 
and  then  right  in  his  enunciation  of  the  principle  that  I cannot 
with  certainty  conclude  that  the  jury  must  have  had  a correct 
understanding  of  it.  The  accused  is  entitled  to  a verdict  at  the 
hands  of  a jury  properly  instructed;  that  is  fundamental.  If  and 
when,  as  here,  that  verdict  is  put  in  appeal,  and  it  is  found  on  a 
consideration  of  the  trial  judge’s  charge  that  there  are  incon- 
sistencies and  contradictions  such  as  are  found  in  the  parts  of 
this  particular  charge  which  I have  quoted,  certainly  the  Court 
of  Appeal  should  not  speculate  as  to  the  impression  that  may 
have  been  left  upon  the  jury,  and  any  doubt  on  that  point  should 
be  resolved  in  favour  of  the  accused. 

In  the  foregoing  I have  stated  the  reasons  for  my  dissent 
from  the  opinion  of  the  other  members  of  the  Court. 

There  was  another  argument  advanced  by  counsel  for  the 
appellant  with  which  I now  shortly  deal. 

He  objected  that  the  learned  trial  judge  erred  in  not  telling  the 
jury  that  they  were  entitled  to  consider  that  the  accused  was  in 
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drink  in  determining  whether  or  not  the  assault  by  the  wife, 
coupled  with  her  words  and  the  surrounding  circumstances,  in 
fact  caused  the  accused  to  be  actually  deprived  of  the  power  of 
self-control.  Indeed  the  trial  judge  told  them  quite  the  opposite, 
namely,  that  if  they  did  conclude  that  he  was  in  drink  that  fact 
had  nothing  to  do  with  provocation.  In  my  opinion  that  part  of 
the  learned  trial  judge’s  charge  was  correct. 

In  Russell  on  Crimes,  8th  ed.  1923,  vol.  1,  p.  91,  the  author 
states  the  law  to  be  that: 

“ . . . drunkenness  may  be  taken  into  consideration  in  cases 
where  what  the  law  deems  sufficient  provocation  has  been  given, 
because  the  question  is,  in  such  cases  whether  the  fatal  act  is 
to  be  attributed  to  the  passion  of  anger  excited  by  the  previous 
provocation,  and  that  passion  is  more  easily  excitable  in  a person 
when  in  a state  of  intoxication  than  when  he  is  sober.”  The 
author  cites  the  case  of  Rex  v.  Thomas  (1837),  7 C.  & P.  817, 
173  E.R.  356. 

In  Rex  V.  Letenock  (1917) , 12  Cr.  App.  R.  221,  the  headnote 
is  that  provocation  may  be  less  in  order  to  reduce  murder  to 
manslaughter  in  the  case  of  a drunken  man  than  in  the  case  of  a 
sober  man. 

The  only  Canadian  case  cited  to  this  Court — and  I have  found 
none  other — is  Rex  v.  Harms,  [1936]  2 W.W.R.  114,  66  C.C.C. 
134,  [1936]  3 D.L.R.  497,  in  which  the  Court  of  Appeal  for 
Saskatchewan  applied  the  law  as  laid  down  in  Rex  v.  Thomas, 
supra,  and  followed  in  Rex  v.  Letenock,  supra. 

That  may  be,  and  undoubtedly  is,  the  law  in  England,  but, 
speaking  for  myself,  it  is  not  the  law  in  Canada.  The  law  in 
Canada  is  that  stated  in  s.  261(2)  of  the  Code: 

“Any  wrongful  act  or  insult,  of  such  a nature  as  to  be  sufficient 
to  deprive  an  ordinary  person  of  the  power  of  self-control,  may 
be  provocation  if  the  offender  acts  upon  it  on  the  sudden,  and 
before  there  has  been  time  for  his  passion  to  cool.” 

The  quality  of  the  act  or  insult  is  there  clearly  defined,  and 
while  it  is  true  that  the  jury  must  determine  whether  or  not  in 
fact  the  person  was  actually  deprived  of  his  power  of  self-control, 
drunkenness  has  nothing  to  do  with  it.  Given  an  act  or  insult 
sufficient  to  constitute  legal  provocation,  if  the  offender,  drunk 
or  sober,  is  in  fact  thereby  deprived  of  his  self-control  and 
acts  on  the  sudden,  and  while  still  in  passion,  the  homicide  is 
reduced  from  murder  to  manslaughter. 
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Having  regard  to  the  clear  and  precise  language  of  the  Code 
defining  the  method  by  which  the  quality  of  the  act  or  insult  is 
to  be  measured,  it  seems  to  me  that  the  argument  here  advanced 
is  a very  curious  one  to  be  advanced  by  an  accused.  Is  it  not 
tantamount  to  saying,  “the  act  or  insult  on  which  I rely  would 
have  caused  an  ordinary  man  to  lose  his  self-control  but  not 
me;  the  only  reason  I lost  my  self-control  was  because  I was 
drunk”?  In  my  opinion  this  argument  against  the  charge  of  the 
learned  trial  judge  cannot  be  sustained. 

In  the  result,  in  my  opinion,  the  verdict  should  be  set  aside 
and  a new  trial  directed. 

Hope  and  Aylesworth  JJ.A.  agree  with  Robertson  C.J.O. 

Appeal  dismissed,  Roach  J.A.  dissenting. 

Solicitors  for  the  accused,  appellant:  Donohue  and  Maher, 

Sarnia. 


[COURT  OF  APPEAL.] 

Rex  V.  Benning. 

Criminal  Law  — Disclosure  of  Secret  Information  — Sufficiency  of  Evi- 
dence — Statutory  Presumptions  — The  Official  Secrets  Act,  1939 
Worn.),  c.  49,  s.  3(1),  (3),  (4). 

Where  an  accused  is  charged,  under  s.  3(1)  (c)  of  The  Official  Secrets 
Act,  1939,  that  he  did,  at  a named  time  and  place,  and  for  a purpose 
prejudicial  to  the  safety  or  interests  of  the  State,  obtain,  collect, 
record,  publish  or  communicate  to  other  persons  named,  documents  or 
information  calculated  or  intended  to  be  useful  to  a named  foreign 
power,  the  charge  is  not  made  out  by  proof  (by  force  of  subs.  4 of 
s.  3)  that  the  accused  has  been  in  communication  with  an  agent  of 
the  foreign  power  named,  which  fact,  by  subs.  3,  is  made  evidence  that 
he  has,  for  the  prejudicial  purpose,  obtained  or  attempted  to  obtain 
such  information.  Proof  of  such  communication  alone  cannot  support 
the  charge,  nor  is  it  evidence  that  the  accused  has  conspired  to  commit 
the  offence  charged,  so  as  to  make  admissible  against  him  evidence 
of  the  acts  and  declarations  of  fellow-conspirators  in  furtherance  of 
the  common  purpose.  Subs.  3 goes  no  further  than  to  make  the  fact 
of  communicating  evidence  of  obtaining  or  attempting  to  obtain  in- 
formation of  the  kind  described,  for  the  prejudicial  purpose.  It  would 
appear  that  the  real  purpose  and  effect  of  the  subsection  are  limited, 
and  are  only  to  enable  the  Crown,  by  its  application  in  a case  where 
there  is  other  evidence  of  the  acts  of  the  accused,  to  give  prima  facie 
evidence  that  the  purpose  of  the  accused  was  as  charged,  and  that 
any  information  obtained,  or  attempted  to  be  obtained,  by  him  was 
of  the  character  mentioned. 

An  appeal  by  an  accused  from  his  conviction,  before  McRuer 
C.J.H.C.  and  a jury,  of  an  offence  under  s.  3(1)  (c)  of  The 
Official  Secrets  Act,  1939  (Dom.),  c.  49. 


C.A. 


Rex  V*  Benning, 


363 


19th  and  20th  February  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw  and  Hogg  JJ.A. 

G.  A.  Martin,  K.C.  {J.  D.  Watt,  K.C.,  and  K.  G.  Morden,  K.C., 
with  him),  for  the  accused,  appellant:  Gouzenko’s  evidence  was 
not  admissible  against  the  appellant  when  it  was  introduced, 
and  never  became  so  during  the  course  of  the  trial.  His  state- 
ment as  to  the  sheet  of  paper  seen  by  him  at  the  Embassy,  but 
not  produced,  on  which  it  was  stated  that  “Foster”  was  “Scott 
Benning”  was  not  evidence.  There  was  nothing  incriminating 
about  the  finding  of  Rose’s  telephone  numbers.  There  was  noth- 
ing secret  about  either  the  numbers  (which  could  be  found  in 
directories)  or  about  the  note-book,  which  was  left  lying  on  the 
accused’s  desk.  Subs.  4(a)  (ii)  of  s.  3 of  The  Official  Secrets  Act, 
1939  (Dom.),  c.  49,  cannot  apply  to  the  possession  of  these  num- 
bers. If  it  did,  it  would  be  equally  applicable  from  the  mere 
possession  of  a telephone  directory,  which  contains  the  same 
information. 

The  whole  theory  of  the  Crown  here  is  built  upon  a false 
foundation.  Even  assuming  that  the  conspiracy  at  the  Russian 
Embassy  was  fully  proved,  subss.  3 and  4 of  s.  3 of  the  Act  do 
not  bridge  the  gap  and  show  that  the  appellant  was  a member 
of  that  conspiracy,  or  that  he  was  guilty  of  the  offence  charged. 
[Robertson  C.J.O. : Could  subss.  3 and  4 alone,  without  proof 
of  the  conspiracy  at  all,  support  a conviction?]  Even  if  they 
could,  the  jury  were  not  given  a choice  of  convicting  on  them 
alone. 

The  effect  of  the  words  “shall  be  evidence”  in  subs.  3 is 
difficult  to  determine,  but  they  cannot  mean  more  than  “some 
evidence”.  The  position  may  be  the  same  as  in  the  case  of 
possession  of  recently  stolen  goods.  The  subsection  may  do  no 
more  than  make  admissible  as  evidence  some  fact  which  would 
otherwise  not  be  relevant  at  all.  It  cannot  go  so  far  as  to  shift 
the  burden  of  proof:  Woolmington  v.  Director  of  Public  Pros- 
ecutions, [1935]  A.C.  462  at  478,  25  Cr.  App.  R.  72.  [Robertson 
C.J.O.:  In  connection  with  these  statutory  provisions,  it  is  in- 
teresting to  consider  the  particulars  delivered.  Subs.  3 refers 
only  to  obtaining  or  attempting  to  obtain,  while  the  Crown 
alleges,  in  the  particulars,  that  the  accused  obtained  the  docu- 
ments and  information  in  the  course  of  his  official  duties.]  The 
result  may  be  that  subs.  3 is  of  no  assistance  at  all  to  the  Crown. 
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Whatever  else  subss.  3 and  4 may  do,  they  emphatically  do 
not  make  the  mere  possession  of  Rose’s  telephone  numbers 
evidence  that  the  accused  was  party  to  the  conspiracy  disclosed 
by  Gouzenko,  or  any  other  conspiracy.  [Laidlaw  J.A.:  Is  it  con- 
ceded that  a telephone  number  is  “information”  within  the  mean- 
ing of  subs.  4?]  No,  we  have  never  conceded  that.  The  sub- 
section refers  to  “information  regarding  such  an  agent”,  and 
here  we  were  not  shown  to  have  anything  that  could  not  be 
obtained  from  a telephone  directory. 

The  trial  judge  misdirected  the  jury  as  to  the  burden  of 
proof,  and  failed  to  put  the  theory  of  the  defence  to  them,  but 
rather  suggested  a theory  which  the  defence  had  not  advanced 
at  all.  The  jury  were  left  with  the  impression  that  the  burden 
was  on  us  to  establish  our  defence,  whereas  the  defence  actually 
advanced  was  one  on  which  we  were  not  required  to  do  more 
than  to  raise  a reasonable- doubt.  . 

The  trial  judge  should  have  discussed  the  rule  in  Hodge’s 
Case  (1838),  2 Lew.  C.C.  227,  168  E.R.  1136.  Subs.  3 of  s.  3 
only  makes  the  fact  referred  to  “evidence”,  and  it  surely  cannot 
be  more  than  circumstantial  evidence.  We  refer  also  to  the 
judgment  of  Middleton  J.A.  in  Rex  v.  Comba,  [1938]  O.R.  200, 
affirmed  [1938]  S.C.R.  396,  70  C.C.C.  205,  [1938]  3 D.L.R.  719. 

The  trial  judge  wrongly  excluded  the  evidence  of  the  ac- 
cused’s sister  in  support  of  his  explanation  of  his  possession  of 
Rose’s  telephone  numbers.  The  evidence  was  admissible  to  prove 
that  the  sister  had  asked  Benning  to  get  in  touch  with  Rose,  and 
does  not  offend  against  the  hearsay  rule:  4 C.E.D.  (Ont.),  p.  609. 
It  went  to  the  crux  of  the  accused’s  explanation.  He  was  charged 
with  doing  things  for  a particular  purpose,  and  was  entitled  to 
give  this  evidence  to  disprove  that  purpose. 

Even  if  there  was  evidence  on  which  the  jury  could  find  that 
the  accused  was  a party  to  the  conspiracy,  Gouzenko’s  evidence 
as  to  the  document  he  said  he  saw  at  the  Embassy,  identifying 
the  accused,  was  not  within  the  rules  as  to  the  acts  and  declara- 
tions of  co-conspirators.  It  was  a mere  narrative,  and  in  no  sense 
an  “act”:  Taylor  on  Evidence,  12th  ed.  1931,  vol.  1,  s.  593; 
Phipson  on  Evidence,  8th  ed.  1942,  p.  89;  Reg.  v.  Wark  (1898), 
33  L.  Jo.  615;  Reg.  v.  Blake  and  Tye  (1844),  13  L.J.Q.B.  256. 
No  foundation  was  laid  by  the  Crown  for  adducing  secondary 
evidence  as  to  this  document.  It  should  have  been  shown  that 


365 


C.A.  * Rex  V*  Benning* 

all  proper  steps  had  been  taken  in  an  endeavour  to  obtain  pro- 
duction of  the  original. 

The  indictment  was  bad  for  duplicity,  and  the  conviction  for 
uncertainty.  At  least  two  offences  are  alleged;  “obtain”  and 
“collect”  are  certainly  different  from  “publish”  and  “communi- 
cate”. It  is  impossible  to  know  of  which  offence  the  accused 
was  convicted.  Section  854  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  cannot  authorize  such  a count,  because  it  refers  to  “an 
offence”  stated  in  the  alternative — i.e.,  one  offence,  which  may 
be  committed  in  alternative  ways:  Rex  v.  Medill,  [1943]  1 
W.W.R.  365,  79  C.C.C.  206  at  210,  [1943]  2 D.L.R.  570;  Rex  v. 
Disney  (1933),  24  Cr.  App.  R.  49;  Rex  v.  Wilmot  (1933),  24 
Cr.  App.  R.  63;  Rex  v,  Manheim  (1926),  30  O.W.N.  317.  The 
matter  becomes  particularly  important  here,  because  subs.  3 of 
s.  3 refers  only  to  obtaining  or  attempting  to  obtain  information. 

J.  R.  Cartwright,  K.C.  {Lee  A,  Kelley,  K,C.,  with  him),  for 
the  Attorney-General,  respondent:  There  was  sufficient  evidence, 
if  the  jury  took  certain  views,  and  the  trial  judge,  in  charging 
them,  performed  an  admittedly  difficult  task  in  the  correct  way. 
The  rules  as  to  the  admissibility  of  evidence  of  the  acts  and  decla- 
rations of  co-conspirators  is  not  limited  to  actual  charges  of  con- 
spiracy: Koufis  V.  The  King,  [1941]  S.C.R.  481  at  488-9,  76 
C.C.C.  161,  [1941]  3 D.L.R.  657.  It  is  not  necessary,  to  render 
such  evidence  admissible,  to  prove  the  accused’s  participation  in 
the  conspiracy  beyond  peradventure : Rex  v.  Russell,  [1920]  1 
W.W.R.  624  at  648,  33  C.C.C,  1,  51  D.L.R.  1;  Consolidated  Coal 
Company  Limited  v.  Big  Chief  Woodyard  Limited  et  al.,  48 
B.C.R.  241,  [1934]  2 W.W.R.  433  at  442,  [1934]  3 D.L.R.  668. 

When  the  Crown  closed  its  case  it  had  been  proved  by  Gou- 
zenko’s evidence,  of  his  own  knowledge,  that  a large  number  of 
Canadian  documents  was  to  be  collected.  Further  there  was,  by 
virtue  of  subss.  3 and  4 of  s.  3 of  the  Act,  evidence  of  communi- 
cation with  Rose,  an  agent  of  a foreign  power,  and  hence  of 
obtaining  information  for  a prejudicial  purpose.  The  explanation 
given  by  the  accused  at  his  trial  for  the  possession  of  Rose’s 
telephone  numbers  did  not  occur  to  him  when  he  was  before 
the  Royal  Commission,  at  which  time  he  rather  denied  com- 
municating with  Rose,  and  subs.  4 cannot  be  disregarded.  The 
trial  judge  told  the  jury  that  if  they  accepted  the  accused’s 
explanation  of  this  telephone  number,  they  should  acquit  him. 
The  total  effect  of  the  Crown’s  evidence,  with  the  statutory 
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presumptions,  is  that  there  was  a conpiracy,  that  a large  number 
of  Canadian  secret  documents  was  going  to  Russia,  and  that 
the  accused  was  obtaining  information  for  a purpose  prejudicial 
to  the  safety  or  interests  of  the  State.  This  is  in  effect  circum- 
stantial evidence,  and  the  trial  judge  charged  the  jury  in  the 
very  words  of  Hodge’s  Case,  supra.  [Robertson  C.J.O.:  But  can 
it  be  called  circumstantial  evidence,  when,  apart  from  the  statute, 
it  would  not  be  evidence  at  all?]  That  of  which  the  statute 
makes  a fact  evidence  can  itself  be  one  of  a chain  of  circum- 
stances from  which  the  inference  of  guilt  is  to  be  drawn. 

All  this  constituted  sufficient  evidence  to  be  left  to  a jury 
properly  instructed,  as  showing  the  accused’s  connection  with  the 
conspiracy,  and  thus  making  Gouzenko’s  evidence  admissible. 

The  statement  in  the  particulars  that  the  documents  were 
obtained  by  the  accused  in  the  course  of  his  official  duties  clearly 
means  that  it  was  in  the  course  of  those  duties  that  they  came 
into  his  hands.  The  important  allegation  is  as  to  the  purpose. 

There  was  no  misdirection  as  to  the  burden  of  proof.  The 
accused  did  not  admit  being  in  communication  with  Rose,  and  the 
jury  therefore  had  to  be  charged  as  to  subs.  4.  Going  on  from 
that,  the  judge  accurately  told  them  that  it  was  only  “evidence”, 
not  more. 

The  Crown  did  not  object  to  the  evidence  of  the  accused’s 
sister,  and  in  any  case  no  harm  was  done  by  rejecting  it,  because 
the  accused  himself  had  told  all  this,  and  the  sister  corroborated 
the  fact  that  she  had  been  dealing  with  Rose  and  had  eventually 
moved  into  his  apartment.  On  this  point,  s.  1014(2)  of  The 
Criminal  Code  is  a complete  answer. 

The  entry  in  the  file  at  the  Embassy  was  not  a mere  nar- 
rative. Gouzenko’s  evidence  was  that  files  were  kept  on  agents 
who  were  in  operation,  and  that  this  file  was  in  course  of  prep- 
aration when  he  saw  it.  It  was  part  of  a living  record,  kept  for 
the  purpose  of  having  the  organization  function — i.e.,  done  in 
furtherance  of  the  common  purpose.  The  absence  of  the  original 
was  satisfactorily  explained  in  Gouzenko’s  evidence,  and  no  ob- 
jection on  this  ground  was  taken  at  the  trial,  or  the  Crown  could 
easily  have  proved  that  the  original  was  unobtainable.  The  trial 
judge  could  take  judicial  notice  of  the  fact  that  the  document 
could  not  be  obtained  from  the  Embassy  by  subpoena. 

The  form  of  the  count  is  clearly  within  ss.  852,  853,  854,  and 
855(2)  of  the  Code,  and  this  case  is  clearly  distinguishable  from 
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Rex  V.  Medill,  supra,  which  was  a charge  under  Part  XV,  the 
relevant  sections  of  which  differ  materially  from  those  in  Part 
XIX:  Rex  v.  Imperial  Tobacco  Company  of  Canada,  Limited, 
et  al,  [1939]  3 W.W.R.  394,  72  C.C.C.  388  at  397,  [1939]  4 D.L.R. 
520.  The  English  cases  cited,  Rex  v.  Disney,  supra,  and  Rex 
V.  Wilmot,  supra,  are  inapplicable,  because  of  the  difference  in 
the  relevant  statutory  provisions. 

We  rely  also  on  Rex  v.  Rousseau,  [1938]  O.R.  472,  70  C.C.C. 
252  at  255,  [1938]  3 D.L.R.  574;  Gatto  and  Tonellatto  v.  The 
King,  [1938]  S.C.R.  423,  70  C.C.C.  249,  [1938]  3 D.L.R.  676. 

In  any  case,  even  if  the  English  rule  does  apply,  s.  3(1)  (c) 
of  The  Official  Secrets  Act  creates  only  one  offence,  viz.,  violating 
official  secrecy  in  the  interests  of  foreign  powers,  and  this  count 
alleged  that  offence.  Further,  this  objection  should  have  been 
taken  under  s.  898,  and  cannot  be  taken  now  without  leave.  The 
defect,  if  there  was  one,  was  clearly  apparent : Rex  v.  Robertson, 
et  al.  (1936),  25  Cr.  App.  R.  208. 

G.  A.  Martin,  K.C.,  in  reply:  There  should  not  be  a new  trial 
in  this  case.  If  Gouzenko’s  evidence  was  not  admissible,  any 
conviction  would  be  unreasonable  and  not  supported  by  the  evi- 
dence, and  a new  trial  should  not  be  ordered  in  those  circum- 
stances: Rex  V.  Ferguson,  [1945]  O.W.N.  1,  83  C.C.C.  23,  [1945] 
1 D.L.R.  767.  The  Crown  should  not  have  an  opportunity  to 
try  again  for  a conviction,  upon  a wholly  new  theory:  Savard 
and  Lizotte  v.  The  King,  [1946]  S.C.R.  20,  85  C.C.C.  254,  [1946] 
3 D.L.R.  468,  1 C.R.  105. 

As  to  quashing  a verdict  as  unreasonable,  see  Rex  v.  Dent, 
[1943]  2 All  E.R.  596,  29  Cr.  App.  R.  120. 

Cur.  adv.  vidt. 

24th  April  1947.  Robertson  C.J.O. : — ^This  is  an  appeal 
from  the  conviction  of  the  appellant  on  his  trial  at  the  Ottawa 
Assizes  on  the  29th  October  1946,  before  the  Chief  Justice  of 
the  High  Court  and  a jury,  on  the  charge  that  during  the  years 
1942,  1943,  1944,  1945  and  1946,  at  the  city  of  Ottawa,  in  the 
county  of  Carleton,  and  at  the  city  of  Montreal,  and  elsewhere 
in  the  Province  of  Ontario  and  in  the  Province  of  Quebec,  he 
“did  unlawfully  for  a purpose  prejudicial  to  the  safety  or  interest 
of  the  State,  obtain,  collect,  record,  publish  or  communicate  to 
another  person  or  persons  documents  or  information  which  were 
calculated  to  be  or  which  might  be  or  were  intended  to  be  directly 
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or  indirectly  useful  to  a foreign  power,  to  wit,  to  the  Union  of 
Soviet  Socialist  Republics,  contrary  to  Section  3,  Sub-section 
(1)  (c)  of  The  Official  Secrets  Act,  Chapter  49,  Statutes  of 
Canada,  1939.” 

The  case  is  to  be  distinguished  from  certain  other  cases  that 
have  recently  come  before  this  Court,  where  the  charge  was 
under  s.  573  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  of  con- 
spiracy to  commit  a breach  of  s.  3(1)  of  The  Official  Secrets 
Act.  The  appellant  was  included  in  the  charge  of  conspiracy 
upon  which  another  charged  with  him  has  been  tried  and  con- 
victed, but  the  Crown  did  not  proceed  on  that  charge  in  his 
case.  By  another  count  (no.  4)  in  the  same  indictment  the 
appellant  was  charged  with  the  offence  against  The  Official 
Secrets  Act  above  stated.  The  Crown  elected,  in  his  case,  to 
proceed  upon  the  count  for  the  substantive  offence,  instead  of 
proceeding  upon  the  count  for  conspiracy  to  commit  it. 

The  appellant  was  born  in  Canada  in  1913,  and  has  always 
resided  in  Canada.  He  entered  the  civil  service  of  Canada  early 
in  1942,  after  having  volunteered  for  service,  first  in  the  navy 
and  then  in  the  army,  and  after  having  been  rejected  from  both 
services  by  reason  of  certain  physical  defects.  He  continued  in 
the  civil  service  of  Canada  until  taken  into  custody  in  February 
1946.  Later  he  was  charged  with  the  offence  of  which  he  has 
been  convicted. 

It  is  of  some  importance  to  refer  to  the  particulars  of  the 
indictment  delivered  to  the  appellant  by  counsel  for  the  Crown, 
pursuant  to  order  made  on  appellant’s  application.  The  partic- 
ulars, as  delivered,  are  as  follows : 

“(a)  The  Crown  alleges  that  in  each  month  from  a date 
unknown  to  the  Crown  but  prior  to  June  1943  down  to  the 
month  of  September  1945,  the  accused  James  Scotland  Benning 
committed  the  offence  charged  in  count  number  4 of  the 
Indictment. 

“(b)  The  Crown  alleges  that  the  documents  or  information 
were  obtained  and/or  collected  by  the  accused,  James  Scotland 
Benning,  in  the  course  of  his  duties  as  an  employee  of  Allied 
War  Supplies  Corporation  and  the  Department  of  Munitions  and 
Supply  and  were  published  or  communicated  to  one  Zheveinov 
to  one  Gouseev,  and  others  unknown  to  the  Crown  and  that  in 
the  course  of  obtaining  such  information  the  accused  was  in 
communication  with  Harold  Samuel  Gerson,  Eric  George  Adams, 


C.A. 


Rex  V,  Bcnning* 


Robertson  C.J.O.  369 


Frederick  W.  Poland,  Matt  Simons  Nightingale,  Lt.-Col.  Motinov, 
Sam  Carr,  Fred  Rose,  David  Gordon  Lunan,  Edward  Wilfred 
Mazerall,  Philip  Durnford  Pemberton  Smith,  Kathleen  Mary 
Willsher,  and  Raymond  Boyer,  named  in  the  Indictment. 

“(c)  The  Crown  has  no  knowledge  of  the  precise  documents 
communicated  by  the  accused,  James  Scotland  Benning,  other 
than  the  documents  described  in  a mailing  list  dated  5th  January, 
1945,  (a  copy  of  which  is  in  the  possession  of  Counsel  for  the 
accused),  as  numbers  111  to  175  inclusive;  177  to  179  inclusive; 
and  191  to  194  inclusive. 

“(d)  The  Crown  alleges  that  the  information  communi- 
cated by  the  accused  in  addition  to  that  specified  in  paragraph 
(c)  hereof  consisted  of  information  on  War  Supplies,  guns  and 
other  kinds  of  supplies.” 

The  first  witness  called  for  the  prosecution  was  one  Gouzenko. 
He  had  been  a member  of  the  staff  of  the  Russian  Embassy  in 
Ottawa  from  June  1943  until  September  1945,  when  he  left  the 
Embassy.  On  leaving  he  took  with  him  numerous  documents  and 
records  from  the  files  at  the  Embassy.  Later  he  put  in  the 
possession  of  the  Royal  Canadian  Mounted  Police  the  documents 
and  records  he  had  taken.  He  was  examined  at  the  trial  at 
great  length,  the  general  purpose  of  his  examination  being  to 
establish  the  existence  of  a scheme  or  plan  of  conspiracy,  oper- 
ated from  the  Russian  Embassy  at  Ottawa,  the  object,  or  one  of 
the  objects,  of  which  was  to  procure  members  of  the  Civil  Service 
of  Canada,  contrary  to  their  duty  and  without  authority,  to 
furnish  to  members  of  the  Embassy,  secretly,  information  and 
documents  of  the  character  described  in  the  charge. 

Among  the  papers  from  the  Embassy  put  forward  as  evidence 
in  the  course  of  Gouzenko’s  examination,  were  certain  sheets 
abstracted  by  him  from  a book  kept  by  one  of  his  superior 
officers  at  the  Embassy,  which  contained  what  purported  to  be 
a list  of  persons  in  the  Civil  Service  of  Canada  who  had  become 
parties  to  this  conspiracy  or  were  expected  to  join  it,  with  some 
description  of  them  individually  and  of  the  character  of  the 
service  performed,  or  expected  to  be  performed,  for  the  Russian 
Embassy.  There  was  evidence  by  Gouzenko  of  entries  he  had 
seen  in  records  in  the  Embassy,  giving  to  each  such  person 
another  name  by  which  he  was  identified  in  the  records  at  the 
Embassy  and  known  among  the  members  of  the  conspiracy.  The 
name  “Foster”  appears  on  the  sheets  to  which  I have  referred. 
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with  certain  particulars  with  respect  to  him,  and  Gouzenko  said 
the  name  “Foster”  is  the  name  given  appellant  as  his  alias. 
Another  record  produced  by  Gouzenko  purported  to  be  a mailing 
list  of  documents  sent  forward  from  the  Embassy  to  Moscow. 
Opposite  each  document  was  set  the  name  assigned  in  the 
Embassy  records  to  the  particular  individual  from  whom,  ac- 
cording to  this  record,  the  documents  had  been  received.  The 
name  “Foster”  appears  in  this  exhibit  as  indicating  a person 
from  whom  a good  many  documents  were  received. 

Important  as  the  evidence  of  Gouzenko  is  in  a case  against 
a member  of  the  conspiracy  that  his  testimony  discloses,  it  is 
not  evidence  at  all  against  the  appellant  unless,  by  other  evidence, 
the  appellant  is  connected  with  that  conspiracy.  Gouzenko  did 
not  know  the  appellant,  nor  had  he  been  in  communication  with 
him.  He  could  not  say  that  the  appellant  had  supplied  or  com- 
municated to  the  Russian  Embassy,  directly  or  indirectly,  any 
document  or  information.  He  did  not  connect  the  appellant  with 
what  appears  in  the  papers,  records  and  documents  he  produced. 
It  is  not  contended,  indeed,  for  the  prosecution  that  the  testimony 
of  Gouzenko,  without  something  more,  is  relevant  to  the  charge 
against  the  appellant,  or  establishes  that  any  of  the  documents 
or  records  produced  by  him  are  evidence  against  appellant. 

Witnesses  were  called  for  the  Crown  who  had  worked  in 
the  same  branch  of  the  civil  service  as  the  appellant,  and  who 
gave  evidence  that  some  of  the  items  credited  to  “Foster”  in 
the  Embassy’s  mailing  list  of  documents  forwarded  to  Moscow 
were  such  documents  as  would,  in  the  course  of  ordinary  office 
routine,  come  to  the  hands  of,  or  be  accessible  to,  the  appellant. 
Many  of  the  items  credited  to  “Foster”  in  this  mailing  list  could 
not  be  identified  with  any  certainty  from  their  description  in 
the  list,  and  as  to  such  as  were  capable  of  identification,  none 
of  them  was,  according  to  the  evidence,  exclusively  in  the  pos- 
session of  or  accessible  to  the  appellant.  Other  persons  in  the 
department  also  had  access  to  them  and  were  able  to  obtain 
them,  as  well  as  the  appellant.  It  is,  therefore,  not  possible  to 
say,  because  some  of  the  documents  brought  by  Gouzenko  from 
the  Russian  Embassy  or  appearing  by  the  mailing  list  kept  there 
to  have  been  sent  to  Moscow  came  from  the  branch  of  the  civil 
service  in  which  appellant  was  employed,  that  appellant  was  in 
any  way  responsible  in  respect  of  such  documents.  No  witness 
was  called  who  said  that  appellant  had  obtained,  collected. 
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recorded,  published  or  communicated  to  another  person  or  per- 
sons any  document  or  information  of  the  character  and  for  the 
pu^;pose  charged.  The  appellant,  who  gave  evidence  on  his  trial, 
denied  the  charge. 

In  this  state  of  the  evidence,  counsel  for  the  Crown  conceded, 
on  the  argument  of  the  appeal,  that  to  support  the  conviction  he 
must  connect  the  appellant  with  the  scheme  or  conspiracy  which 
Gouzenko  disclosed.  For  that  purpose  he  relied  upon  certain 
provisions  of  The  Official  Secrets  Act  applicable  only  to  pros- 
ecutions under  that  Act.  With  their  aid  he  claims  to  have  estab- 
lished that  appellant  was  a member  of  the  conspiracy  of  which 
Gouzenko  testified,  thereby  linking  up  the  appellant  with  the 
acts  and  purposes  of  the  conspirators  and  identifying  appellant 
as  ‘Tester”. 

The  provisions  of  The  Official  Secrets  Act  upon  which  the 
Crown  relies  are  to  be  found  in  subss.  3 and  4 of  s.  3,  and  are 
as  follows: 

“(3)  In  any  proceedings  against  a person  for  an  offence 
under  this  section,  the  fact  that  he  has  been  in  communication 
with,  or  attempted  to  communicate  with,  an  agent  of  a foreign 
power,  whether  within  or  without  Canada,  shall  be  evidence  that 
he  has,  for  a purpose  prejudicial  to  the  safety  or  interests  of  the 
State,  obtained  or  attempted  to  obtain  information  which  is 
calculated  to  be  or  might  be  or  is  intended  to  be  directly  or 
indirectly  useful  to  a foreign  power. 

“(4)  For  the  purpose  of  this  section,  but  without  prejudice 
tc  the  generality  of  the  foregoing  provision — 

“(a)  A person  shall,  unless  he  proves  the  contrary,  be 
deemed  to  have  been  in  communication  with  an  agent  of  a 
foreign  power  if — 

“(i)  he  has,  either  within  or  without  Canada,  visited  the 
address  of  an  agent  of  a foreign  power  or  consorted  or  associated 
with  such  agent;  or 

“(ii)  either  within  or  without  Canada,  the  name  or  address 
of,  or  any  other  information  regarding  such  an  agent  has  been 
found  in  his  possession,  or  has  been  supplied  by  him  to  any 
other  person,  or  has  been  obtained  by  him  from  any  other 
person; 

“(h)  the  expression  ‘an  agent  of  a foreign  power’  includes 
any  person  who  is  or  has  been  or  is  reasonably  suspected  of 
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being  or  having  been  employed  by  a foreign  power  either  directly 
or  indirectly  for  the  purpose  of  committing  an  act,  either  within 
or  without  Canada,  prejudicial  to  the  safety  or  interests  of  the 
State,  or  who  has  or  is  reasonably  suspected  of  having,  either 
within  or  without  Canada,  committed,  or  attempted  to  commit, 
such  an  act  in  the  interests  of  a foreign  power;” 

To  make  these  provisions  of  the  statute  apply  to  the  case  in 
hand  evidence  was  given  that  the  appellant  and  one  Gerson  are 
married  to  sisters.  Gerson,  like  the  appellant,  was  in  the  Civil 
Service  of  Canada  at  Ottawa,  and  both  of  them,  with  their  wives, 
resided  at  or  near  Ottawa.  The  appellant  and  Gerson,  in  these 
circumstances,  naturally  saw  a good  deal  of  each  other.  Gerson, 
I think,  can  reasonably  be  said,  upon  the  evidence,  to  come 
within  the  very  wide  meaning  given  to  the  expression  “an  agent 
of  a foreign  power”  by  subs.  4(h)  above  quoted.  The  appellant 
further  in  his  own  evidence  admitted  that  he  knew  one  Fred 
Rose,  a member  of  the  Canadian  Parliament,  and  that  the 
numbers  of  Rose’s  telephones  appeared  in  a book  kept  by  the 
appellant,  with  the  word  “Fred”  opposite  them.  The  appellant 
further  admitted  that  he  had,  on  three  or  four  occasions  while 
living  in  Montreal,  met  Rose  socially  and  talked  with  him,  and 
that  later  he  had,  on  one  or  two  occasions  while  employed  at 
Ottawa  in  the  civil  service,  passed  Rose  on  the  street,  but  he 
denied  having  any  communication  with  him  on  these  latter 
occasions  other  than  a mere  recognition  in  passing.  Rose  has 
been  convicted  at  Montreal  of  conspiring  to  commit  an  offence 
against  subs.  2 of  s.  3 of  The  Official  Secrets  Act. 

It  would  seem  to  be  a fair  conclusion  upon  the  evidence,  by 
applying  subs.  4 of  s.  3 of  The  Official  Secrets  Act,  that  in  the 
case  of  Gerson,  and  possibly  in  the  case  of  Rose  also,  the  appel- 
lant may  be  deemed,  for  the  purposes  of  s.  3,  to  have  been  in 
communication  with  an  agent  of  a foreign  power,  as  defined. 

The  Crown  seeks  then  to  apply  subs.  3 of  s.  3.  The  contention 
is  that  having,  in  the  manner  above  stated,  established  the  fact 
that  the  appellant  had  been  in  communication  with  “an  agent  of 
a foreign  power”,  this  fact  becomes,  by  force  of  subs.  3,  evidence 
that  the  appellant  has,  for  a purpose  prejudicial  to  the  safety  or 
interests  of  the  State,  obtained  or  attempted  to  obtain  informa- 
tion which  is  calculated  to  be  or  might  be  or  is  intended  to  be 
directiy  or  indirectly  useful  to  a foreign  power. 
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This  does  not,  however,  completely  establish  the  charge 
against  the  appellant.  In  the  first  place,  subs.  3 goes  no  farther 
than  to  make  the  fact  of  having  been  in  communication  with  an 
agent  of  a foreign  power,  evidence  that  the  appellant  has,  for 
the  stated  prejudicial  purpose  “obtained  or  attempted  to  obtain 
information”  of  the  character  stated  in  the  subsection.  Attempt- 
ing to  obtain  information  is  not  only  not  within  the  charge  as 
laid;  it  is  not  an  offence  within  subs.  1 of  s.  3 of  The  Official 
Secrets  Act.  It  may  be  that  a charge  might  be  laid  under  The 
Criminal  Code  of  attempting  to  commit  a statutory  offence 
(s.  572),  but  subss.  3 and  4 of  s.  3 of  The  Official  Secrets  Act 
apply  only  to  proceedings  under  s.  3 of  that  Act.  Then  subs. 
3 of  s.  3 does  not  make  the  fact  of  having  been  in  communication 
with  an  agent  of  a foreign  power  evidence  of  collecting,  record- 
ing, publishing  or  communicating  to  another  person  or  persons, 
but  only  of  obtaining  or  attempting  to  obtain  information. 
Further,  subs.  3 applies  only  to  “information”  and  not  to  “docu- 
ments or  information”.  Obviously,  subs.  3 of  s.  3 was  not  in- 
tended to  serve  the  full  purpose  of  supplying  all  the  evidence 
needed  for  a conviction  under  s.  3(1)  (c),  with  which  appellant 
is  charged,  merely  upon  proof  that  he  had  been  in  communica- 
tion with  the  agent  of  a foreign  power. 

The  offence  with  which  appellant  is  charged  is  that  at  certain 
stated  times,  and  in  certain  stated  places,  he  did  the  acts  set 
forth  in  the  indictment.  The  Union  of  Soviet  Socialist  Republics 
is  named  as  the  foreign  power  to  which  the  documents  or  in- 
formation were  calculated  to  be  or  might  be  or  were  intended 
to  be  directly  or  indirectly  useful.  Further,  by  the  particulars 
delivered  certain  named  persons  were  alleged  to  be  persons  to 
whom  the  documents  or  information  were  published  or  com- 
municated and  other  named  persons  were  alleged  to  be  persons 
with  whom  appellant  was  in  communication  in  the  course  of 
obtaining  such  information.  The  particulars  delivered  also  set 
forth,  by  reference  to  certain  numbers  in  the  mailing  list  to  which 
reference  has  already  been  made,  certain  documents  which  were 
among  those  alleged  to  have  been  communicated  by  the  appel- 
lant, in  the  charge.  These  several  matters  are  all  material 
allegations  in  the  indictment  itself,  or  in  the  particulars,  and 
the  Crown  must  prove  them,  to  support  the  conviction.  They 
are  not  proved  by  the  process  of  first  establishing,  with  the  aid 
of  subs.  4 of  s.  3,  that  the  appellant  had  been  in  communication 
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with  the  agent  of  a foreign  power,  and  then  by  the  application 
of  subs.  3 to  that  fact.  Subs.  3 is  silent  as  to  times  and  places 
and  persons.  It  does  not  make  the  fact  of  appellant  having  been 
in  communication  with  the  agent  of  a foreign  power  evidence 
that  he  committed  the  very  offence  with  which  he  was  charged. 

While  it  is  not  necessary  for  the  purposes  of  this  appeal  to 
determine  the  precise  purpose  and  effect  of  subs.  3 of  s.  3,  I 
venture  the  opinion  that  its  real  purpose  and  effect  are  limited, 
and  are  only  to  enable  the  Crown,  by  its  application  in  a case 
where  there  is  other  evidence  of  the  acts  of  the  accused,  to  give 
prima  facie  evidence  that  the  purpose  of  the  accused  was  as 
charged,  and  that  any  information  obtained,  or  attempted  to  be 
obtained,  by  him  was  of  the  character  mentioned  in  the  charge. 
When  it  is  considered  how  many  persons  there  must  be,  in  such 
a place  as  Ottawa,  who  will,  almost  of  necessity,  be  in  com- 
munication frequently  with  persons  who  come  within  the 
description  of  an  “agent  of  a foreign  power” — and  clause  (h) 
of  subs.  4 of  s.  3 is  not  an  exclusive  definition  of  the  term  used 
in  the  statute — and  the  embarrassment  that  an  innocent  person 
might  easily  be  caused  if  called  upon  to  establish  a defence  to 
a charge  under  s.  3(1)  (c),  if  interpreted  as  the  learned  trial 
judge  seems  to  have  interpreted  it,  the  necessity  for  some  such 
limited  interpretation  as  I have  suggested  seems  to  me  to  be 
apparent.  This  present  case,  in  so  far  as  it  rests  upon  the  appel- 
lant having  been  in  communication  with  Gerson,  will  serve  as 
an  illustration.  There  is  not  a particle  of  evidence  from  anyone 
that  appellant  knew  anything  of  Gerson’s  connection  with  the 
conspiracy  that  Gouzenko  describes.  Yet  the  circumstances  in 
which  he  lived  and  worked  made  his  frequent  association  with 
Gerson  practically  unavoidable.  There  is  no  possible  way,  except 
by  his  own  testimony,  whereby  appellant  could  completely  meet 
whatever  evidence  arises  from  his  having  been  in  communication 
with  Gerson,  yet,  notwithstanding  subs.  3 of  s.  3,  appellant’s 
association  with  Gerson  may  have  been  quite  innocent. 

The  learned  Chief  Justice  in  his  charge  to  the  jury,  in 
instructing  them  as  to  the  application  of  subs.  3 of  s.  3,  said: 

“If,  then,  you  come  to  the  conclusion  that  the  accused  was 
in  communication  with  an  agent  of  a foreign  power,  within  the 
meaning  of  the  Act  as  I have  explained  it,  you  then  proceed  to 
the  next  step,  and  apply  that  as  set  out  in  the  statute.  The  fact 
that  Benning  was  in  communication  with  Rose  and  Gerson  is 
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evidence  that  he  has,  for  a purpose  prejudicial  to  the  safety  or 
interests  of  the  State,  obtained  or  attempted  to  obtain  informa- 
tion which  is  calculated  to  be  or  might  be  or  is  intended  to  be 
directly  or  indirectly  useful  to  a foreign  power. 

“That  is,  gentlemen,  it  is  evidence  that  the  accused  com- 
mitted the  offence  charged  against  him  because  in  that  offence 
it  is  alleged  that  he  obtained  information.” 

I did  not  understand  counsel  for  the  Crown,  in  his  argument 
of  this  appeal,  to  take  that  position,  but  rather  he  conceded  that 
he  must,  in  some  way,  connect  appellant  with  the  conspiracy,  so 
that  Gouzenko’s  evidence  becomes  relevant  against  him.  The 
contention  of  counsel  for  the  Crown  is  that  what  is  required 
for  that  purpose  may  be  got  by  making  reasonable  inferences 
that  a jury  may  draw  from  what  is  already  in  evidence,  including 
what  is  made  evidence  only  by  the  statute  itself. 

That  contention  seems  to  me  to  amount  to  this,  that  having 
proved  by  the  usual  methods  that  appellant  was  in  frequent 
communication  with  Gerson,  who  is  married  to  his  wife’s  sister, 
and  that  he  had  what  amounted  to  a speaking  acquaintance, 
and  nothing  more,  with  Rose,  whose  telephone  numbers  he  had 
in  a memorandum  book,  the  statute,  from  these  facts,  by  subs. 
4 of  s.  3,  raises  a presumption  that  appellant  was  in  communica- 
tion with  the  agent  of  a foreign  power,  both  Gerson  and  Rose 
being  persons  who  come  within  the  description  to  be  found  in 
clause  (h)  of  subs.  4 of  such  an  agent.  Then,  assuming  that 
appellant  has  not  successfully  met  this  statutory  presumption 
by  evidence  to  the  contrary,  he  is  to  be  deemed  to  have  been  in 
communication  with  the  agent  of  a foreign  power.  So  far  nothing 
is  established  that  could  not  equally  be  established  against  a 
great  many  innocent  persons,  if  proceedings  under  s.  3 of  the 
Act  were  taken  against  them.  There  is  nothing  inherently  wrong 
or  harmful  in  having  been  in  communication  with  the  agent  of 
a foreign  power,  nor  is  it  an  offence  under  the  statute.  The 
statute,  however,  goes  just  one  step  further.  Without  any 
further  evidence  being  given,  the  fact  of  being  in  communication 
with  the  agent  of  a foreign  power,  if  established  in  manner 
aforesaid,  is  declared  by  subs.  3 of  s.  3 to  be  evidence  that  the 
accused  has,  for  a purpose  prejudicial  to  the  safety  or  interest 
of  the  State,  obtained  or  attempted  to  obtain  information  as 
described  in  the  subsection.  Now,  the  essence  of  the  contention 
made  by  counsel  for  the  Crown  is  that  the  jury  may  go  still 
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further  than  subs.  3 of  s.  3 of  the  statute  says  it  may  go,  when 
the  fact  of  having  been  in  communication  with  the  agent  of  a 
foreign  power  is  established,  and,  by  a process  of  building  infer- 
ence upon  inference,  may  arrive  at  the  conclusion,  all  based  upon 
the  fact  of  appellant  having  been  in  communication  with  the 
agent  of  a foreign  power,  that  the  appellant  committed  the  crime 
of  conspiracy,  and  was  a party  to  the  specific  criminal  acts  de- 
scribed by  Gouzenko,  including  the  offence  with  which  he  is 
charged. 

The  declaration  made  by  subs.  3 of  s.  3 that  the  fact  of 
having  been  in  communication  with  the  agent  of  a foreign  power 
shall  be  evidence  that  the  accused  has,  for  a certain  prejudicial 
purpose,  obtained  or  attempted  to  obtain  information  which  is 
calculated  to  be  or  might  be  or  is  intended  to  be  directly  or 
indirectly  useful  to  a foreign  power,  is  a wholly  arbitrary  decla- 
ration. The  fact  stated  will  not,  logically,  support  any  such 
inference.  It  is  by  virtue  of  the  statutory  declaration  alone  that 
the  Crown  in  the  present  case  is  able  to  arrive  at  the  point  of 
having  any  evidence  that  the  appellant  has,  for  a purpose  prej- 
udicial to  the  safety  or  interests  of  the  State,  obtained  or  at- 
tempted to  obtain  information  which  is  calculated  to  be  or  might 
be  or  is  intended  to  be  directly  or  indirectly  useful  to  a foreign 
power.  It  is  reasonable,  I think,  to  conclude  that  had  Parliament 
intended  that  there  should  be  inferred  or  be  deemed  to  be  in 
evidence  against  the  accused,  based  upon  the  single  fact  of  his 
having  been  in  communication  with  the  agent  of  a foreign  power, 
something  further  that  could  not  logically  be  based  upon  the 
single  fact  of  communication  with  the  agent  of  a foreign  power. 
Parliament  would  have  said  so.  It  would  have  been  a simple 
thing  to  say  that  the  basic  fact  should  be  evidence  that  the 
accused  had  committed  the  offence  with  which  he  was  charged 
under  s.  3.  Parliament  did  not  make  any  such  declaration — and 
I say  this  with  all  deference  to  the  learned  Chief  Justice  of  the 
High  Court — and  I think  it  is  clear  that  Parliament  did  not  intend 
to  shift  the  whole  burden  of  proving  his  innocence  upon  the 
accused  simply  upon  the  fact  being  established  that  he  had  been 
in  commxunication  with  the  agent  of  a foreign  power. 

Notwithstanding  the  special  provisions  of  subss.  3 and  4 of 
s.  3,  the  appellant  is  presumed  to  be  innocent  of  the  offence 
with  which  he  is  charged.  He  is  also  to  be  presumed  innocent 
of  conspiracy  to  commit  that  offence  until  there  is  evidence 
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that  he  did  so  conspire.  In  my  opinion  the  case  for  the  Crown 
is  not  made  more  easy  of  proof  by  injecting  into  it  the  element  of 
conspiracy.  The  same  evidence  that  is  lacking  to  connect  the 
appellant  with  the  offence  for  which  he  has  been  tried,  is 
similarly  lacking  to  make  out  a case  of  conspiracy  against  him. 
There  is  no  evidence  that  the  appellant  did  any  identifiable  act 
at  any  identifiable  time  or  place,  or  that  in  relation  thereto  he 
was  in  communication  with  anybody.  The  case  for  the  Crown 
is  wholly  lacking  in  any  evidence  of  such  facts.  The  evidence 
created  by  the  artificial  probative  force  of  subs.  3 of  s.  3 falls 
definitely  short  of  supplying  the  evidence  that  is  needed,  and 
there  is  nothing  else  to  carry  the  proof  further  than  the  fact 
that  appellant  had  been  in  communication  with  the  agent  of  a 
foreign  power:  Wigmore  on  Evidence,  3rd  ed.  1940,  vol.  9,  p.  290. 

I quite  recognize  that  the  fact  of  conspiracy  may  be  deduced 
from  acts  and  declarations  in  furtherance  of  the  common  object, 
but  the  very  thing  that  is  lacking  here  is  evidence  of  any  acts 
or  declarations  of  the  appellant  that  may  be  regarded  as  in 
furtherance  of  any  common  object.  It  is  only  when  his  con- 
nection with  the  conspiracy  is  established  that  Gouzenko’s  evi- 
dence becomes  relevant. 

Upon  the  foregoing  grounds  the  appeal  should  be  allowed, 
and  the  conviction  should  be  quashed. 

Laidlaw  J.A. : — I have  had  the  advantage  and  great  benefit 
of  perusing  the  reasons  for  judgment  of  my  Lord  the  Chief 
Justice  of  Ontario.  They  are  completely  satisfactory  to  me  and 
I can  add  nothing  useful  to  them.  I think  it  is  desirable,  how- 
ever', to  mention  one  matter  particularly.  I have  the  same  under- 
standing as  my  Lord  the  Chief  Justice  as  to  the  position  taken 
in  this  Court  by  counsel  for  the  Crown.  He  conceded  that  it 
Vv^as  essential  to  the  case  for  the  prosecution  to  connect  the 
appellant  in  some  way  with  the  conspiracy  disclosed  in  the  evi- 
dence of  the  witness  Gouzenko.  He  sought  to  establish  that 
connection  by  inferences  which,  he  argued,  might  be  reasonably 
and  properly  drawn  from  the  evidence  put  in  through  witnesses 
together  with  evidence  made  such  by  the  provisions  of  subs. 
3 of  s.  3 of  The  Official  Secrets  Act.  He  did  not  contend  that 
the  fact  that  the  appellant  had  been  in  communication  with  an 
agent  of  a foreign  power  was  evidence,  by  virtue  of  subs.  3 of 
s.  3 of  the  statute,  that  the  accused  committed  the  offence 
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charged  against  him.  The  provisions  of  the  statute  cannot  be 
extended  or  used  in  the  manner  proposed  by  counsel  for  the 
Crown.  The  necessary  connection  between  the  appellant  and 
the  disclosed  conspiracy  has  not  been  shown,  and  the  case  which 
the  Crown  sought  to  establish  must  fail  for  want  of  evidence. 
I concur  in  the  order  of  this  Court  as  proposed  by  my  Lord  the 
Chief  Justice  of  Ontario. 

Hogg  J.A.  agrees  with  Robertson  C.J.O. 

Conviction  quashed. 

Solicitors  for  the  accused,  appellant:  Cowling,  MacTavish, 
Watt,  Osborne  & Henderson,  Ottawa. 


[COURT  OF  APPEAL.] 

Rex  V.  Smith* 

Criminal  Law — Conspiracy  to  Commit  Breach  of  The  Official  Secrets 
Act,  1939  {Dom.) , c.  49 — Form  of  Charge — Consent  to  Prosecution— 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  573. 

The  accused  was  convicted  upon  a charge  that  he  did  conspire  with 
others  “to  commit  an  indictable  offence,  to  wit,  for  purposes  preju- 
dicial to  the  safety  or  interests  of  the  State  to  obtain,  record,  publish 
or  communicate  to  another  person  or  persons  documents  or  informa- 
tion which  were  calculated  to  be  or  might  be  or  were  intended  to  be 
directly  or  indirectly  useful  to  a foreign  power  . . . contrary  to  The 
Official  Secrets  Act  . . . and  contrary  to  Section  573  of  The  Criminal 
Code,  in  such  case  made  and  provided”. 

Held,  the  charge  was  one  of  conspiracy  to  commit  an  indictable  offence, 
contrary  to  s.  573  of  The  Criminal  Code,  and  was  not  a charge  of  any 
offence  under  The  Official  Secrets  Act.  The  words  “contrary  to  The 
Official  Secrets  Act”  were  merely  part  of  the  description  of  the  in- 
dictable offence  which  the  accused  was  charged  with  conspiring  to 
commit,  and  the  word  “and”  before  the  reference  to  s.  573  of  the 
Code  was  elliptical,  and  should  be  read  as  if  the  allegation  were  “and 
so  conspired  contrary”  to  s.  573.  It  was  therefore  unnecessary  for 
the  Crown  to  produce  the  consent  of  the  Attorney-General  of  Canada 
to  the  prosecution,  required  by  s.  12  of  The  Official  Secrets  Act  for 
all  prosecutions  under  that  Act. 

Evidence — Criminating  Questions — Evidence  before  Royal  Commission 
— Objection  to  Taking  Oath — Advice  of  Counsel — The  Canada  Evi- 
dence Act,  R.S.C.  1927,  c.  59,  s.  5(2). 

S,  while  in  the  custody  of  the  police,  was  taken  before  the  Royal  Com- 
mission described  in  Rex  v.  Mazerall,  [1946]  O.R.  762,  to  give  evi- 
dence. He  objected  to  being  sworn  or  giving  evidence  without  first 
being  permitted  to  consult  his  counsel,  but  was  directed  to  take  the 
oath,  being  informed  at  that  time  that  if  he  wished  to  raise  the 
question  of  having  counsel  in  connection  with  any  particular  question 
put  to  him,  the  matter  could  then  be  discussed.  After  being  sworn, 
he  answered  several  questions  without  objection,  but,  on  a further 
question,  refused  to  answer  until  he  had  consulted  counsel.  After 
some  discussion  permission  was  granted,  and  following  a recess  S 
appeared  again  with  his  counsel,  who  stated  that  his  client  was  ready 
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and  willing  to  answer  any  questions  that  might  be  put  to  him.  The 
examination  then  proceeded. 

Held,  the  evidence,  taken  in  these  circumstances,  was  admissible  against 
S on  his  subsequent  trial  on  a criminal  charge.  The  objection  taken 
by  S was  not  of  the  nature  contemplated  by  s.  5(2)  of  The  Canada 
Evidence  Act,  and  the  immunity  provided  for  in  that  subsection 
therefore  did  not  apply. 

An  appeal  by  the  accused  from  his  conviction  and  sentence 
on  a charge  of  conspiracy  to  commit  an  offence  created  by  The 
Official  Secrets  Act,  1939  (Dom.),  c.  49. 

17th  and  18th  March  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Hope  and  Aylesworth  JJ.A. 

L.  A.  Forsyth,  K.C.  {H.  A.  Aylen,  K.C.,  with  him),  for  the 
accused,  appellant:  The  trial  judge  lacked  jurisdiction  because 

no  adequate  consent  to  the  prosecution  was  produced,  as  required 
by  s.  12  of  The  Official  Secrets  Act.  The  charge,  although  it  is 
for  conspiracy  to  commit  an  indictable  offence,  contains  the 
words  “contrary  to  The  Official  Secrets  Act”,  and  the  prosecution 
is  accordingly  under  that  Act  as  well  as  under  The  Criminal  Code, 
R.S.C.  1927,  c.  36.  A consent  was  filed,  after  we  had  moved  for 
a dismissal  at  the  close  of  the  case  for  the  Crown,  but  it  was 
invalid  in  that  it  did  not  specify  with  sufficient  particularity  the 
charge  or  charges  to  be  laid:  Rex  v.  Bates,  [1911]  1 K.B.  964; 
Rex  V.  Breckenridge  (1905),  10  O.L.R.  459,  10  C.C.C.  180, 
[Robertson  C.J.O. : Do  you  say  that  a charge  of  conspiracy 

could  be  laid  under  The  Official  Secrets  Act?]  Perhaps  not,  but 
that  Act  was  relied  on  here  to  make  the  conspiracy  unlawful, 
and  the  formal  charge  alleged  that  the  offence  was  “contrary  to 
The  Official  Secrets  Act”.  [Robertson  C.J.O.:  It  is  only  the 

word  “and”  preceding  the  reference  to  s.  573  of  the  Code  that 
gives  any  basis  for  your  argument]  [Aylesworth  J. A. : Would 
it  change  the  sense  if  it  were  read  “and  so  conspired”?]  I submit 
it  would.  The  reference  to  the  Act  was  not  necessary  to  charac- 
terize the  conspiracy  as  unlawful,  and  the  accused  is  entitled  to 
have  the  indictment  construed  in  the  way  most  favourable  to  him. 

We  rely  also,  in  this  connection,  on  Rex  v.  Seto  Kin  Kui,  27 
B.C.R,  416,  [1919]  3 W.W.R.  318;  Rex  v.  Canadian  Pacific  Rail- 
way Co.  (1907),  12  C.C.C.  549,  6 W.L.R.  620;  Rex  v.  Kluge, 
[1940]  3 W.W.R.  57,  74  C.C.C.  261;  Thorpe  v.  Priestnall,  [1897] 
1 Q.B.  159. 

The  existence  of  the  conspiracy  was  not  properly  proved.  The 
classical  definition  of  criminal  conspiracy,  in  Mulcahy  v.  The 
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Queen  (1868),  L.R.  3 H.L.  306  at  317,  contains  nothing  to  dis- 
pense with  the  requirement  of  proof  by  evidence  properly  ad- 
missible. There  appears  to  be  an  erroneous  impression  that  con- 
spiracy is  proved  according  to  rules  of  evidence  different  from 
these  applicable  in  other  cases.  This  has  developed  from  the 
practice  of  permitting  the  Crown  to  put  in,  on  conspiracy  charges, 
evidence  which,  at  the  time  it  is  tendered,  is  not  properly  ad- 
missible, and  becomes  so  only  on  proof  of  further  facts.  The 
evidence  here  is  defective  on  two  principal  grounds: 

(1)  The  trial  judge  accepted  the  evidence  of  Mazerall,  who 
was  undoubtedly  an  accomplice,  without  giving  proper  heed  to 
the  rule  respecting  the  evidence  of  accomplices.  Mazerall  had 
undoubtedly  been  offered  inducements,  by  the  police  and  others, 
before  giving  his  evidence,  and  the  Crown  must  take  the  respon- 
sibility for  any  inference  Mazerall  might  have  drawn  from  the 
intimation  to  him  that  the  other  charges  would  be  dropped. 
There  is  not  one  word  in  Mazerall’s  evidence  that  links  this 
appellant  with  the  documents  produced  by  Gouzenko,  and  there- 
fore no  evidence  was  ever  introduced  which  made  those  docu- 
ments admissible  in  evidence  against  the  appellant.  On  this 
point,  we  refer  to  Rex  v.  Imperial  Tobacco  Company  Limited^ 
et  al.,  [1942]  1 W.W.R.  363,  77  C.C.C.  146,  [1942]  1 D.L.R.  540; 
Reg.  V.  Farler  (1837),  8 C.  & P.  106,  173  E.R.  418;  Mahadeo  v. 
The  King,  [1936]  2 All  E.R.  813,  [1936]  3 W.W.R.  443;  Rex  v. 
Lewis,  [1937]  4 All  E.R.  360,  26  Cr.  App.  R.  110;  Rex  v.  Keeling, 
[1942]  1 All  E.R.  507,  28  Cr.  App.  R.  121. 

The  trial  judge  said  that  he  considered  and  gave  effect  to  the 
rule  as  to  accomplices,  but  he  did  not  consider  the  facts  he  should 
have  considered,  particularly  about  the  inducement.  The  fact 
that  he  believed  Gouzenko  and  Mazerall  did  not  make  Gouzenko’s 
evidence  admissible  against  the  accused.  In  any  case,  the  trial 
judge  placed  undue  emphasis  on  Mazerall’s  evidence,  and  relied 
entirely  on  it  to  connect  the  accused  with  the  conspiracy. 

The  trial  judge  said  that  the  accused’s  evidence  was  “not 
worthy  of  credence”.  This  is  not  a finding  as  to  the  witness’s 
credibility,  based  on  demeanour,  etc.,  and  does  not  restrict  this 
Court.  Not  one  “explanation”  was  given  by  the  accused,  because 
he  denied  all  the  allegations  against  him.  When  he  was  invited, 
in  cross-examination,  to  speculate,  he  did  so,  but  that  can  hardly 
be  called  an  “explanation”  which  is  not  worthy  of  credence,  or, 
as  the  trial  judge  termed  it,  a “fantastic  explanation”.  As  to  the 
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burden  of  proof,  we  refer  to  Woolmington  v.  Director  of  Public 
Prosecutions,  [1935]  A.C.  462,  25  Cr.  App.  R.  72;  Fraser  v.  The 
King,  [1936]  S.C.R.  296,  66  C.C.C.  240,  [1936]  3 D.L.R.  463. 

(2)  The  evidence  given  by  the  appellant  before  the  Royal 
Commission  should  not  have  been  admitted  in  evidence  against 
him.  The  first  departure  from  the  old  common  law  rule  nemo 
tenetur  seipsum  accusare  appears  to  have  been  in  Reg.  v.  Baldry 
(1852),  2 Den.  C.C.  430,  169  E.R.  568;  See  also  Reg.  v.  Fennell 
(1881),  7 Q.B.D.  147;  Reg.  v.  Coote  (1873),  L.R.  4 P.C.  599,  C.R. 
[6]  A.C.  282.  Section  5 of  The  Canada  Evidence  Act,  R.S.C.  1927, 
c.  59,  is  an  invasion  of  the  common  law,  under  which  a witness 
was  not  compellable  to  answer  criminating  questions,  and  must 
therefore  be  construed  strictly.  What  the  accused  said  before  the 
Commission  should  be  construed  as  an  objection  to  answering, 
sufficient  to  satisfy  s.  5(2).  Even  if  it  is  to  be  presumed  that  the 
witness  knew  that  he  must  object,  it  surely  will  not  also  be  pre- 
sumed that  he  knew  how  to  make  his  objection.  Although  a 
person  may  be  presumed  to  know  the  law,  he  should  not  be 
allowed  to  remain  in  ignorance  of  his  legal  rights  if  it  appears 
that  he  is  not  fully  aware  of  them.  Some  of  the  Commissioners’ 
statements  to  the  accused  were  misstatements  of  his  legal  posi- 
tion: Rex  V.  Villars  (1927),  20  Cr.  App.  R.  150;  Rex  v.  Graham 
(1922),  17  Cr.  App.  R.  40. 

It  should  be  held,  either  that  the  accused  effectively  objected 
to  answering  incriminating  questions,  or  that  he  tried  to  object 
and  the  Commissioners  ruled  that  he  had  to  answer,  without 
telling  him  about  the  effect  of  a specific  objection.  In  either  case, 
his  answers  should  not  have  been  admitted  at  the  trial.  The 
advice  given  to  the  accused  by  his  counsel  was  proper,  because 
he  was  legally  bound  to  answer  questions.  It  was  for  the  witness 
to  take/the  objection  required  by  s.  5(2)  of  the  Act,  and  he  had 
already  objected,  which  should  be  taken  as  sufficient.  His  objec- 
tion clearly  was  an  objection  to  answer  any  question. 

The  trial  judge  completely  overlooked  the  most  important 
point  in  the  case,  which  was  when,  if  ever,  the  documents  taken 
by  Gouzenko  from  the  Embassy  acquired  any  probative  force 
against  this  accused.  Until  he  was  connected  with  them,  and  some 
agreement  was  established  between  him  and  some  other  person 
to  furnish  information  to  the  Embassy,  the  documents  were  not 
even  admissible  against  him.  That  link  was  never  forged,  be- 
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cause  MazeralFs  evidence  was  insufficient  for  that  purpose,  and 
was  quite  consistent  with  other,  and  innocent,  explanations. 

The  sentence  imposed  by  the  trial  judge  was  excessive,  and 
was  clearly  based  on  a wholly  wrong  idea  that  this  appellant 
was  as  deeply  involved  in  the  conspiracy  as  Lunan,  previously 
convicted  and  sentenced,  and  that  is  obviously  not  the  fact. 

J.  R.  Cartwright,  K.C.  (B.  W,  Howard,  K.C.,  with  him) , for 
the  Attorney-General,  respondent:  No  consent  was  required  for 
the  prosecution,  which  was  not  one  under  The  Official  Secrets 
Act:  Rex  v.  Rose,  not  yet  reported;  Rex  v.  Mazerall,  [1946] 

O.W.N.  664,  86  C.C.C.  147,  2 C.R.  15.  If  a consent  was  required, 
the  one  produced  at  the  trial  was  sufficient,  and  the  consent  may 
be  filed  at  any  time  before  conviction.  What  determines  juris- 
diction is  the  question  whether  or  not  a consent  has  been  given, 
not  whether  or  not  it  has  been  produced : see  Tremeear,  Criminal 
Code,  5th  ed.  1944,  pp.  1180-1,  as  to  permitting  the  re-opening  of 
a case. 

The  trial  judge  correctly  instructed  himself  as  to  the  evi- 
dence of  an  accomplice,  and  in  any  case  there  was  ample  cor- 
roboration implicating  the  accused. 

The  admissibility  of  the  evidence  taken  before  the  Royal 
Commission  is  concluded  by  Rex  v.  Mazerall,  [1946]  O.R.  762, 
86  C.C.C.  321,  2 C.R.  261,  [1946]  4 D.L.R.  791,  and  Rex  v. 
Lunan,  [1947]  O.R.  201.  The  appellant’s  objection  was  not  to 
answering  questions,  but  to  being  sworn  and  answering  questions 
unless  he  was  assisted  by  counsel.  When  counsel  was  permitted 
to  be  present,  he  stated  that  his  client  was  “ready  and  willing 
to  answer  any  questions”.  A witness  cannot  obtain  a “blanket” 
protection,  except  by  special  arrangement,  and  there  is  no  way 
of  construing  counsel’s  statement  here  as  an  objection  to  answer- 
ing, or  a claim  for  the  protection  of  s.  5(2)  of  The  Canada 
Evidence  Act.  Further,  the  appellant  made  no  admissions  in 
his  evidence  before  the  Royal  Commission. 

The  trial  judge’s  statement  as  to  the  effect  of  MazeralFs 
evidence  must  be  considered  in  relation  to  the  whole  of  his 
reasons,  and  not  divorced  from  its  context.  MazeralFs  evidence 
was  not  the  only  thing  that  linked  the  appellant  with  the  con- 
spiracy. Gouzenko’s  evidence  was  admissible,  quite  apart  from 
any  special  rules,  to  prove  the  existence  and  nature  of  the  con- 
spiracy. MazeralFs  evidence,  apart  from  what  he  said  about 
this  appellant,  showed  that  he  furnished  some  information  in  pur- 
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suance  of  that  conspiracy.  Then  Gouzenko  produced  two  sheets 
of  paper  from  the  Embassy,  which  we  proved  by  other  evidence 
to  have  been  written  by  the  appellant.  This  is  ample  to  connect 
the  accused  with  the  conspiracy. 

The  statements  of  one  conspirator  in  furtherance  of  the 
common  design  become  admissible  against  a fellow-conspirator 
when  the  Crown  has  given  some  evidence  on  which  a jury  might 
(not  must)  find  that  the  accused  was  a party  to  the  conspiracy. 
From  that  point  on,  the  documents,  etc.,  become  admissible,  and 
can  be  examined  and  considered  in  finally  determining  the  ques- 
tion of  guilt.  The  rule  is  sometimes  stated  that  they  become 
admissible  when  it  has  been  “shown”  that  the  accused  was  a 
member  of  the  conspiracy,  but  this  cannot  require  more  than 
prima  facie  proof,  as  otherwise  the  evidence  would  be  unneces- 
sary: Rex  V.  Russell,  [1920]  1 W.W.R.  624  at  628,  33  C.C.C.  1, 
51  D.L.R.  1;  Koufis  v.  The  King,  [1941]  S.C.R.  481  at  488,  76 
C.C.C.  161,  [1941]  3 D.L.R.  657;  Paradis  v.  The  King,  [1934] 
S.C.R.  165  at  170,  61  C.C.C.  184,  [1934]  2 D.L.R.  88. 

There  was  prima  facie  evidence  of  the  appellant’s  participa- 
tion in  the  conspiracy  in:  Gouzenko’s  evidence  that  the  conspiracy 
had  been  going  on  for  many  months,  with  the  object  of  collecting 
information  of  all  sorts,  obtained  through  agents  in  the  employ  of 
the  Dominion  Government,  and  forwarded  to  Moscow;  that  there 
were  found  photostat  copies  of  three  sheets  of  a highly  technical 
character,  and  two  sheets  of  a note-book,  giving  in  detail  the 
organization  of  the  National  Research  Council,  and  all  virtually 
admitted  to  be  in  the  accused’s  handwriting.  Further  than  this, 
the  accused  went  into  the  witness-box  and  gave  an  explanation 
which  was  quite  inconsistent  with  his  innocence.  Mazer  all’s 
evidence,  though  not  conclusive,  is  further  prima  facie  evidence 
of  the  accused’s  participation. 

If  the  other  documents  can  be  looked  at,  the  accused’s  guilt 
becomes  clear  beyond  peradventure. 

As  to  the  sentence,  no  error  in  principle  has  been  shown.  The 
sentence  is  not  out  of  proportion  when  compared  with  others 
imposed  for  similar  offences. 

L.  A,  Forsyth,  K.C.,  in  reply:  Gouzenko’s  evidence  did  not 

prove  the  existence  of  the  conspiracy,  but  only  that  Rogov  had 
certain  documents  in  his  possession,  and  stated  that  he  had  re- 
ceived information  from  other  persons.  The  Russell,  Koufis  and 
Paradis  cases,  supra,  show  that  the  complicity  of  the  accused 
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must  be  shown  before  the  acts  and  declarations  of  co-conspira- 
tors become  admissible.  That  complicity  must  be  proved  beyond 
a reasonable  doubt.  The  other  evidence  is  admissible  to  prove, 
not  the  accused’s  participation,  but  the  nature  and  extent  of  the 
conspiracy,  or  the  quality  of  the  common  design.  It  cannot  be 
used  to  prove,  or  bolster  the  proof  of,  the  accused’s  membership 
or  participation  in  the  conspiracy. 

The  reasons  for  judgment  show  clearly  that  the  trial  judge 
placed  great  reliance  on  Mazerall’s  evidence,  and  drew  from  it 
conclusions  which  were  entirely  unwarranted. 

Rex  V.  Mazerall,  [1946]  O.W.N.  664,  86  C.C.C.  147,  2 C.R.  15, 
rather  supports  my  position  here  as  to  the  consent  to  the  prosecu- 
tion, because  it  states  clearly  that  a proper  consent  must  be 
proved  at  somb  time  before  conviction. 

Cur.  adv.  vult. 

24th  April  1947.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — This  is  an  appeal  from  the  appel- 
lant’s conviction  and  sentence  on  trial  before  His  Honour 
Judge  McDougall,  sitting  in  the  County  Court  Judges’ 
Criminal  Court  of  the  County  of  Carle  ton,  on  the  27  th  December 
1946.  The  charge  upon  which  the  appellant  was  tried,  convicted 
and  sentenced  to  imprisonment  for  five  years  in  the  penitentiary 
was  that  “he,  the  said  Philip  Durnford  Pemberton  Smith,  during 
the  year  1945  at  the  City  of  Ottawa  in  the  County  of  Carleton 
and  elsewhere  in  the  Province  of  Ontario  and  in  the  Province  of 
Quebec,  did  unlawfully  conspire  together  and  with  Lieutenant- 
Colonel  Vasili  M.  Rogov,  Colonel  Nicolai  Zabotin,  Edward  Wilfrid 
Mazerall,  David  Gordon  Lunan  and  Israel  Halperin,  one  with 
another  or  others  of  them,  and  with  other  persons  unknown,  to 
commit  an  indictable  offence,  to  wit,  for  purposes  prejudicial 
to  the  safety  or  interests  of  the  State  to  obtain,  collect,  record, 
publish  or  communicate  to  another  person  or  persons  documents 
or  information  which  were  calculated  to  be  or  might  be  or  were 
intended  to  be  directly  or  indirectly  useful  to  a foreign  power, 
to  wit,  the  Union  of  Soviet  Socialist  Republics,  contrary  to  The 
Official  Secrets  Act,  being  Chapter  49  of  the  Statutes  of  Canada, 
1939,  3 George  VI,  and  contrary  to  Section  573  of  The  Criminal 
Code,  in  such  case  made  and  provided.” 

The  grounds  upon  which  the  appeal  was  argued  may  be 
summarized  as  follows: 
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(a)  The  charge  as  laid  is  for  an  offence  under  The  Official 
Secrets  Act,  1939  (Dom.),  c.  49,  as  well  as  for  conspiracy  con- 
trary to  s.  573  of  The  Criminal  Code,  R.S.C.  1927,  c.  36.  No 
effective  or  adequate  consent  was  given  by  the  Attorney  General 
of  Canada  to  the  prosecution  under  The  Official  Secrets  Act, 
as  required  by  s.  12  of  that  Act. 

(b)  The  trial  judge  misdirected  himself  as  to  acceptance  by 
him  of  the  evidence  of  the  accomplice  Mazerall. 

(c)  The  evidence  of  appellant  taken  before  a Royal  Com- 
mission was  inadmissible  at  his  trial  because  appellant,  when 
before  the  Commission,  had  objected  to  answering  the  questions 
then  put  to  him,  as  permitted  and  provided  by  subs.  2 of  s.  5 of 
The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  upon  the  ground 
that  his  answers  might  tend  to  criminate  him.  The  trial  judge, 
therefore,  was  in  error  in  receiving  and  acting  upon  that  evi- 
dence. 

(d)  No  evidence  was  adduced  linking  appellant  with  a con- 
spiracy such  as  was  charged,  and  the  trial  judge  convicted 
appellant  upon  evidence  qua  the  conspiracy  which  was  not 
admissible  as  against  him. 

It  will  be  convenient  to  deal  with  these  grounds  of  appeal  in 
the  same  order  as  they  herein  appear.  Section  12  of  The 
Official  Secrets  Act  reads  in  part: 

“A  prosecution  for  an  offence  under  this  Act  shall  not  be  in- 
stituted except  by  or  with  the  consent  of  the  Attorney-General”. 

At  the  trial  the  Crown  closed  its  case  without  adducing  proof 
of  any  consent  to  the  prosecution  from  the  Attorney  General 
of  Canada.  Thereupon,  motion  was  made  to  the  learned  trial 
judge  on  behalf  of  appellant  for  acquittal  upon  the  ground, 
among  others,  that  the  trial  judge  was  without  jurisdiction  to 
try  appellant  in  the  absence  of  the  aforementioned  consent. 
Counsel  for  the  Crown  immediately  requested  and  obtained 
leave,  ''ex  abundanti  cautela”,  as  he  put  it,  to  reopen  the  Crown’s 
case,  and  the  consent,  properly  proved  and  in  these  words,  was 
then  filed: 

“Consent  is  hereby  given  by  the  undersigned,  the  Attorney 
General  of  Canada,  to  the  prosecution  of  Philip  Durnford  Pem- 
berton Smith  of  the  City  of  Hull  in  the  Province  of  Quebec,  for 
an  offence  under  the  Official  Secrets  Act,  namely  violation  of 
Section  3(1)  (c)  of  the  said  Act,  and  for  conspiracy  to  commit 
the  same. 
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“Dated  at  Ottawa  this  29th  day  of  March,  A.D.  1946.” 

Counsel  for  appellant,  here  and  in  the  court  below,  submitted 
that  the  consent  was  filed  too  late,  and  in  any  event  that  it  was 
insufficient,  referring  to  several  authorities  in  support  of  the 
latter  submission. 

In  my  view,  it  is  unnecessary  to  consider  these  authorities. 
The  Official  Secrets  Act  does  not  in  terms  describe  as  an  offence 
a conspiracy  to  commit  any  of  the  offences  therein  defined. 
The  charge,  which  is  one  of  conspiracy,  ought  not,  therefore, 
to  be  read  as  charging  a conspiracy  contrary  to  The  Official 
Secrets  Act  as  well  as  contrary  to  The  Criminal  Code,  unless, 
upon  consideration  of  all  of  the  words  used  in  the  charge,  that 
meaning  emerges  as  the  only  logical  one  to  be  given  to  it. 
I think  what  is  charged  is  a conspiracy  to  commit  an  indict- 
able offence  (namely,  one  of  the  offences  defined  in  The  Official 
Secrets  Act),  contrary  to  s.  573  of  the  Code,  and  nothing  else. 
All  of  the  words  in  the  charge,  commiencing  with  the  words 
“to  wit”  and  concluding  with  the  words  “contrary  to  The  Official 
Secrets  Act,  being  Chapter  49  of  the  Statutes  of  Canada,  1939, 
3 George  VI”,  merely  describe  the  indictable  offence  which  it  is 
alleged  the  appellant  and  others  conspired  to  commit.  This 
description  is  a somewhat  lengthy  one,  followed  by  the  words, 
“and  contrary  to  Section  573  of  The  Criminal  Code  in  such  case 
made  and  provided.”  The  “and”  is  really  unnecessary;  appear- 
ing as  it  does,  however,  at  the  end  of  a lengthy  description  of 
the  indictable  offence  which  it  is  said  the  appellant  and  others 
conspired  to  commit,  it  is  not  to  be  taken  as  merely  joining  the 
two  phrases  “contrary  to  The  Official  Secrets  Act”  and  “con- 
trary to  Section  573  of  The  Criminal  Code”.  Its  use,  upon  a 
consideration  of  the  whole  charge  in  the  count  upon  which 
appellant  was  tried,  is  to  be  considered  as  elliptical  and  as  relat- 
ing back  to  the  foundation  for  the  whole  charge,  namely,  the 
allegation  of  conspiracy  to  commit  an  offence,  which  offence 
is  described  as  being  contrary  to  The  Official  Secrets  Act — 
“did  unlawfully  conspire  ...  to  commit  an  indictable  offence, 
to  wit  . . . and  [so  conspired]  contrary  to  Section  573  of  The 
Criminal  Code.” 

The  next  ground  of  appeal,  namely,  that  the  trial  judge 
misdirected  himself  as  to  the  acceptance  by  him  of  the  evidence 
of  the  accomplice  Mazerall,  may  be  disposed  of  shortly.  The 
trial  judge,  in  his  reasons  for  judgment,  states  in  part: 
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“The  Crown  produced  certain  evidence  seeking  to  link  the 
accused  with  the  conspiracy.  The  first  item  consisted  of  the 
evidence  of  the  witness  Mazerall,  and  of  his  conversation  with 
the  accused.  Having  still  in  mind  the  rule  with  respect  to 
the  evidence  of  an  accomplice,  I also  came  to  the  conclusion 
that  I believed  Mazerall  and  that  when  he  was  conversing  with 
the  accused  the  accused  made  statements  that  establish  beyond 
doubt  the  accused’s  connection  with  the  conspiracy.” 

The  rule  as  to  the  danger  of  convicting  upon  the  uncorrob- 
orated evidence  of  an  accomplice  is  beyond  controversy.  Never- 
theless, where  a trial  judge,  sitting  without  a jury  and  fully 
charging  himself  as  to  the  rule  to  be  applied  in  such  circum- 
stances, as  was  done  here,  comes  to  the  conclusion  that  the 
evidence  of  an  accomplice  is  to  be  believed,  this  Court  ought 
not  to  interfere:  Rex  v.  Meimar,  [1943]  O.W.N.  269,  80  C.C.C. 
134,  [1943]  3 D.L.R.  672. 

I turn  now  to  the  submission  that  the  evidence  of  appellant, 
taken  before  a Royal  Commission,  was  inadmissible  at  his  trial. 

Appellant,  while  still  in  custody  of  the  Royal  Canadian 
Mounted  Police  and  before  any  charge  was  laid  against  him,  was 
brought  before  a Royal  Commission,  the  members  of  which  were 
the  Honourable  Robert  Taschereau  and  the  Honourable  R.  L. 
Kellock  (ex.  20) . The  circumstances  of  his  detention  in  custody 
and  the  nature  of  the  Commission  are  as  described  in  Rex  v. 
Mazerall,  [1946]  O.R.  762,  86  C.C.C.  321,  2 C.R.  261,  [1946]  4 
D.L.R.  791.  It  is  important  to  note  the  position  taken  by 
appellant  when  requested  by  the  Commission  to  take  the  usual 
oath  administered  to  a witness.  I quote  in  full  upon  this  matter 
from  the  transcript  of  the  proceedings  before  the  Commission: 

“P.  Durnford  Pemberton  Smith^  called: 

“Mr.  Commissioner  Kellock:  Will  you  take  the  book, 

please,  in  your  right  hand? 

“The  Witness:  My  Lord,  I feel  that  I cannot  take  this  oath 
until  I have  seen  my  counsel,  Mr.  Aldous  Aylen. 

“Mr.  Commissioner  Taschereau:  You  will  have  to  take  the 
oath.  You  listen  to  the  oath.  You  will  have  to  take  that  and 
then  we  will  discuss  the  matter  of  counsel  later.  You  are  called 
here  as  a witness  and  you  are  under  obligation  to  attend  and  to 
be  sworn. 

“The  Witness:  My  Lord,  I have  not  seen  my  counsel  for 

thirty-two  days. 
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“Mr.  Commissioner  Kellock:  That  is  all  right.  I said  that 
you  will  first  take  the  oath.  There  are  two  oaths.  One  is  that 
you  will  speak  the  truth,  which  is  the  ordinary  oath  that  any 
witness  takes  in  any  judicial  proceedings  or  before  any  Com- 
mission. The  other  is  that  these  proceedings  are  in  camera  and 
that  you  will  keep  secret  anything  that  you  tell  us  or  anything 
you  learn  here  unless  you  get  permision  from  us. 

“The  Witness:  My  Lord,  I feel  it  is  not  fair  to  make  me 

testify  until  I have  seen  Mr.  Aylen. 

“Mr.  Commissioner  Kellock:  Mr,  Smith,  there  is  not  any 
question  of  fairness  involved.  You  are  here  as  a witness.  We 
are  sitting  as  a Royal  Commission  and  you  are  here  as  a witness. 
Now  then,  you  must  give  evidence  under  oath.  Now,  if  any 
question  is  put  to  you  after  you  have  been  sworn,  either  by 
counsel  or  by  us,  and  you  want  to  raise  the  question  of  counsel 
then,  that  will  be  the  time  to  raise  it  and  we  will  discuss  it  with 
you  then,  but  at  the  moment  you  are  here  summoned  as  a wit- 
ness and  you  must  be  sworn  like  any  other  witness.  If  you  do 
not,  that  is  an  offence,  if  you  refuse,  and  we  will  have  to 
consider  just  what  should  be  done  in  that  event.  But  there  is 
no  question  of  fairness  at  all.  You  are  being  treated  like  any- 
body else  who  comes  here  as  a witness. 

“The  Witness:  But  is  it  not  true  that  all  previous  witnesses 
have  been  subsequently  placed  under  accusation? 

“Mr.  Commissioner  Taschereau:  There  is  no  accusation  at 
all  against  you. 

“The  Witness:  But  all  previous  witnesses  before  the  Com- 
mission, as  far  as  I know,  have  been  subsequently  accused.  I 
cannot  rid  myself  of  the  feeling — 

“Mr.  Commissioner  Taschereau:  There  is  no  witness  that 
has  been  accused  here  when  he  came  as  a witness.  When  the 
investigation  is  finished  and  we  have  finished  with  our  work  we 
will  make  a report  to  the  Government  and  the  Government  will 
deal  with  you  as  they  deem  it  advisable,  but  for  the  moment  you 
are  just  a witness  for  the  purpose  of  this  investigation.  That  is 
all.  You  have  to  be  sworn. 

“The  Witness:  I have  a feeling  I am  not  really  a witness. 

“Mr.  Commissioner  Taschereau:  Oh,  yes,  you  are  a witness. 

“Mr.  Commissioner  Kellock:  It  does  not  matter  what  your 
feeling  is.  You  are  here  as  a witness  and  the  statute  provides 
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that  you  must  be  sworn.  As  I say,  it  is  an  offence  not  to  be 
sworn  and  it  is  a matter  for  you  to  think  over. 

“The  Witness:  Well,  my  Lord,  I feel  it  is  a question  of 

principle.  I have  been  held  thirty-two  days.  I am  not  a lawyer 
and  I do  not  know  the  technicalities  of  the  law.  I am  not  re- 
fusing to  give  testimony,  but  I do  wish  to  see  Mr.  Aylen  before 
I am  questioned. 

“Mr.  Commissioner  Kellock:  Mr.  Smith,  let  me  tell  you 
again.  You  are  here  before  this  Royal  Commission.  You  must 
be  sworn  first  before  we  listen  to  you  at  all.  I am  not  going  to 
listen  to  you  unless  you  are  sworn.  As  I explained  to  you,  that 
is  the  first  thing.  After  that,  if  you  want  to  raise  the  question 
you  are  now  discussing,  raise  it  and  we  will  discuss  it  with  you, 
but  you  must  be  sworn  now.  Will  you  take  the  book,  Mr. 
Smith?  You  swear  that  the  evidence  you  give  before  this 
Commission  touching  the  matters  in  question  shall  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  so  help  you 
God? 

“The  Witness:  I swear.” 

Clearly,  the  objection  taken  was  to  being  sworn  without 
first  having  the  advantage  of  consulting  with  counsel. 

Appellant  was  then  asked  and  answered  several  questions 
without  further  objection.  Counsel  for  appellant  admitted  be- 
fore us  that  nothing  turns  upon  the  actual  answers  so  made, 
which  were  with  respect  to  matters  of  a routine  nature,  such 
as  appellant’s  position,  duties  and  residence.  Appellant  was 
next  asked  to  identify  a photograph  (ex.  119  in  the  proceed- 
ings before  the  Commission)  said  to  be  of  himself,  and  said  to 
have  been  taken  from  the  files  of  the  Russian  Embassy  at 
Ottawa.  The  following  then  occurred: 

“The  Witness:  Mr.  Commissioner,  that  is  the  sort  of  ques- 
tion I would  prefer  to  see  my  counsel  before  answering. 

“By  Mr.  Williams:  Q.  Mr.  Smith,  that  is  your  own  photo- 

graph, is  it  not?  A.  I have  asked  the  presiding  judge  a ques- 
tion. 

“By  Mr.  Commissioner  Kellock:  Q.  In  discussing  the 

matter  with  my  fellow  Commissioner,  we  do  not  see  any  reason 
at  the  moment  why  you  should  not  be  able  to  recognize  your 
photograph,  or  not  recognize  it,  just  as  you  like,  without  con- 
sultation with  counsel,  Mr.  Smith. 
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“A.  I am  not  endeavouring  to  obstruct  you,  sir,  but  I I’ealize 
that,  nevertheless,  although  I am  a witness,  I am  in  a serious 
position. 

“Q.  I know;  but  all  you  are  being  asked  is  whether  you  do 
or  do  not  identify  a certain  photograph  shown  you.  A.  That  is 
correct,  sir. 

“Q.  That  does  not  require  any  legal  advice,  as  far  as  I can 

see. 

“A.  It  is  difficult  for  me  to  be  sure  of  that,  sir. 

“Q.  Well,  Mr.  Smith,  under  the  statute.  The  Inquiries  Act, 
which  is  one  of  the  authorities  under  which  this  investigation 
is  being  conducted,  we  have  a discretion  as  to  whether  we  shall 
allow  or  shall  not  allow  counsel,  up  to  the  point  when  any  charge 
is  made  against  you.  There  is  no  charge  made  against  you  as 
yet.  Your  conduct  is  being  investigated,  unquestionably;  but 
up  to  the  time  that  a charge  is  made,  we  have  a discretion  as  to 
whether  you  shall  be  represented  by  counsel  or  not. 

“Under  the  same  statute  we  may  not  report  adversely  on 
your  conduct  without  you  having  been  given  an  opportunity  to  be 
represented  by  counsel  here  and  to  make  the  fullest  statement 
or  explanation  you  care  to  make,  or  to  call  any  evidence  that 
you  want  to  call;  but  just  at  the  present  time,  while  your  con- 
duct is  being  investigated  and  no  charge  has  been  made  against 
you,  we  have  a discretion,  and  as  I told  you  when  you  objected 
to  the  oath  this  morning,  if  you  want  to  raise  the  question  at 
any  time  we  will  consider  it. 

“You  have  raised  it  now.  My  brother  Commissioner  and  I 
see  no  reason  why  we  should  change  our  ruling  at  the  present 
time,  when  you  are  asked  as  to  whether  or  not  a certain 
photograph  is  yours. 

“A.  Well,  sir,  I feel — I cannot  rid  myself  of  this  feeling — 
that  I know  I have  been  held  for  thirty-two  days,  as  I say.  I 
have  been  questioned  by  Inspector  Harvison.  I know  that 
whether  it  is  correct  or  not  he  has  a bulk  of  evidence  which  is 
alleged  to  connect  me  with  certain  infractions  of  the  laws.  I 
have  the  feeling  that  what  is  actually  happening  is  that  I am 
being  questioned  by  a prosecution,  without  the  advantage  of 
legal  advice. 

“Q.  Well,  that  is  not  so.  Your  conduct  is  being  investigated, 
but  there  is  no  question  of  a prosecution;  there  is  no  question  of 
a charge. 
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“A.  There  is  not  at  the  present  moment. 

“Q.  That  is  so. 

“A.  But  I have  heard  that  all  the  other  people  appearing 
before  this  Commission  have  been  subsequently  charged. 

“Q.  Well,  that  is  not  before  us. 

“A.  Not  before  you,  but  still  it  follows  afterwards;  and 
here  we  have  lawyers  who  are  questioning  me.  I do  not  know 
the  intricacies  of  the  law;  I may  be  being  led  into  a trap,  for 
all  I know,  and  that  is  why  I am  asking  for  counsel. 

“Q.  Well,  I have  explained  the  situation  to  you.  The  ques- 
tion has  been  put  to  you.  You  will  have  to  make  up  your  mind 
whether  you  are  going  to  answer  it,  or  whether  you  are  not 
going  to  answer  it,  then  after  that  we  will  give  the  matter 
consideration. 

“A.  I am  afraid  I am  not  going  to  answer,  sir. 

“Mr.  Commissioner  Kellock:  All  right.  Then  I think  we 
should  have  a recess  for  a few  minutes. 


“By  Mr.  Commissioner  Kellock:  Q.  Well,  Mr.  Smith,  we 
have  decided  to  reserve  our  decision  on  your  refusal,  for  the 
time  being  at  least,  with  regard  to  that  particular  question. 
Will  you  proceed,  Mr.  Williams? 

“By  Mr.  Williams:  Q.  Now,  Mr.  Smith,  I am  going  to  show 
you  another  photograph,  which  was  found  in  the  original 
records  of  the  Russian  Embassy,  and  which  appears  in  a docu- 
ment which  is  marked  ex.  18.  I am  going  to  ask  you  to  look 
at  that  photograph  and  say  of  whom  it  is  a photograph. 

“A.  Mr.  Chairman,  I practically  repeat  everything  I have 
said  before.  I feel  this  is  a question  of  principle.  We  have  been 
held  without  counsel,  and  this  is  a new  type  of  procedure,  I 
believe. 

“Mr.  Commissioner  Kellock:  No,  it  is  not  a new  type  of 

procedure;  the  statute  under  which  we  are  acting  has  been  in 
existence  a good  many  years.  The  last  exhibit  you  showed  the 
witness  was  what,  Mr.  Williams? 

“Mr.  Williams:  It  was  ex.  18,  the  file  from  the  Russian 

Embassy;  and  it  contains,  pasted  on  the  upper  right-hand 
corner,  a snapshot. 

“Mr.  Commissioner  Kellock:  Then  where  does  ex.  119 

come  from? 
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“Mr.  Williams:  Ex.  119  is  a photograph  of  the  face  in 

ex.  18. 

“Mr.  Commissioner  Taschereau:  It  is  enlarged? 

“Mr,  Williams:  Yes,  an  enlarged  photograph  of  the  head 

down  to  the  neck. 

“By  Mr.  Commissioner  Kellock:  Q.  Well,  Mr.  Smith,  I 

did  not  realize  when  you  objected  to  saying  anything  about 
ex.  119,  just  where  ex.  119  had  come  from.  That  fact  is  in 
evidence,  but  you  can  appreciate  that  we  have  heard  a great 
deal  of  evidence  and  all  of  it  is  not  in  the  forefront  of  our 
nxinds  at  all  times.  I can  now  appreciate,  however,  why  you 
desire  counsel  and  do  not  desire  to  answer  either  of  these  ques- 
tions without  having  an  opportunity  of  seeing  counsel. 

“While  we  have  a discretion,  in  considering  it  with  my  fellov/ 
Commissioner  we  believe  it  is  a case  where,  in  the  circum- 
stances, you  should  have  the  opportunity  for  which  you  have 
asked,  and  should  have  an  opportunity  to  see  your  counsel  and 
have  your  counsel  here  for  the  remainder  of  your  examination 
before  us.  You  mentioned  the  name  of  a counsel? 

“A.  Yes,  sir:  Mr.  Aldous  Aylen.” 

A recess  was  then  taken  for  something  over  three  hours. 
On  resumption  before  the  Commission,  the  following  statements 
were  made  to  the  Commissioners: 

“Durnford  P.  Smith,  recalled: 

“Mr.  H.  Aldous  Aylen,  K.C.,  appeared. 

“Mr.  Williams:  Messrs.  Commissioners,  Mr.  H.  Aldous 

Aylen,  K.C.,  is  here.  When  Mr.  Smith  asked  to  be  permitted  to 
consult  him  this  morning  that  was  arranged.  Mr.  Aylen  will 
tell  the  Commission  what  the  advice  is  that  he  has  given  to  his 
client.  I take  it  that  the  question  is  whether  your  client  will 
answer  the  question  that  has  been  put  to  him. 

“Mr.  Aylen:  Messrs.  Commissioners,  my  client  is  quite 

ready  and  willing  to  answer  any  questions  which  may  be  put  to 
him.” 

The  examination  of  appellant  before  the  Commission  then 
proceeded  to  its  conclusion  and  appellant’s  counsel  remained  in 
attendance  throughout  the  balance  of  such  examination. 

On  behalf  of  appellant  it  is  urged  that  his  objection  was  in 
reality  a twofold  objection,  namely,  that  in  the  first  instance  he 
desired  counsel  before  being  sworn,  and  later  that  he  not  only 
desired  counsel  before  answering  the  questions  put  to  him  but 
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was  also  objecting  that  his  answers  to  the  questions  put  to  him 
would  tend  to  criminate  him.  By  virtue  of  subs.  2 of  s.  5 of  The 
Canada  Evidence  Act,  this  latter  objection,  it  is  said,  precluded 
the  admission  at  his  subsequent  trial  of  his  evidence  given  before 
the  Commission. 

I am  of  the  opinion  that  appellant’s  objection  cannot  be  so 
construed.  As  already  demonstrated,  his  objection,  up  to  the 
time  his  counsel  appeared  in  the  proceedings,  was,  initially,  to 
being  sworn  before  consultation  with  counsel,  and,  subsequently, 
to  answering  two  specific  questions  addressed  to  him  concerning 
photographs  without  first  having  such  consultation.  Before 
answering  the  specific  questions  objected  to,  he  was  afforded 
ample  opportunity  to  consult  counsel  and  did  so.  He  then  stated, 
through  his  counsel,  his  readiness  and  willingness  to  answer  any 
questions  which  might  be  put  to  him,  and  the  entire  balance  of 
his  examination  proceeded  in  the  presence  of  his  counsel  and 
without  further  objection  of  any  kind.  In  these  circumstances, 
the  submission  that  the  requirements  of  the  relevant  subsection 
of  The  Canada  Evidence  Act  were  complied  with,  so  as  to  invoke 
the  privilege  or  immunity  therein  provided,  fails  completely. 
The  wisdom  or  folly  of  appellant’s  course  is  immaterial.  The 
immunity  which,  if  invoked,  was  available  to  him  under  The 
Canada  Evidence  Act  in  fact  was  not  invoked,  and  I consider 
that  the  learned  trial  judge  was  right  in  receiving  the  evidence 
objected  to. 

There  remains  the  submission  that  no  evidence  was  adduced 
linking  appellant  with  the  conspiracy. 

Counsel  for  appellant  argued  that  the  trial  judge’s  initial 
reference  to  the  evidence  of  Mazerall,  already  quoted,  must 
stand  by  itself  as  constituting  the  ground  upon  which  appellant 
was  held  to  be  identified  with  the  conspiracy  and  that,  as  he 
puts  it,  '‘the  trial  judge  convicted  Smith  at  that  moment”. 
Counsel  therefore  submits  that  the  trial  judge’s  subsequently 
expressed  findings,  as  to  other  items  of  evidence  upon  this  point, 
cannot  be  looked  at  to  support  his  view  of  appellant’s  activities 
and  further,  that  Mazerall’s  evidence  is  in  fact  no  evidence  of 
participation  in  the  conspiracy  on  the  part  of  appellant. 

It  is  not  without  significance  that  in  the  passage  in  the 
learned  trial  judge’s  reasons  under  consideration,  he  states: 

“The  Crown  produced  certain  evidence  seeking  to  link  the 
accused  with  the  conspiracy.  The  first  item  consisted  of  the 
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evidence  of  the  witness  Mazerall.”  (The  italics  are  mine.)  The 
immediately  following  paragraphs  of  the  trial  judge’s  reasons 
then  deal  with  certain  other  items  of  evidence,  after  which  he 
concludes : 

''These  three  items  of  evidence,  that  is  the  conversation  with 
Mazerall,  the  finding  of  documents  written  by  the  accused  in  the 
files  of  the  Russian  Embassy,  and  the  fact  that  documents  which 
had  been  in  his  possession  were  also  proven  to  have  been  in  the 
hands  of  the  Russian  Embassy  during  the  period  he  had  them 
on  charge,  these  three  items  of  evidence  I say  undoubtedly 
established  the  fact  that  the  accused  was  linked  with  the  con- 
spiracy.” (Again  the  italics  are  mine). 

I think  the  whole  of  the  learned  trial  judge’s  reasons  must  be 
considered,  and  when  they  are  so  considered  no  error  in  law  or 
fact  has  been  established.  The  evidence  amply  discloses  the 
existence  of  an  unlawful  conpiracy  such  as  was  charged:  Rex 

V.  Mazerall,  supra;  Rex  v.  Lunan,  [1947]  O.R.  201.  The  con- 
versation between  appellant  and  Mazerall,  the  existence  in  the 
Russian  Embassy  of  data,  in  the  handwriting  of  appellant,  per- 
taining to  the  organization  and  work  of  the  National  Research 
Council,  the  unsatisfactory  nature  of  appellant’s  explanation  as 
to  why  he  prepared  certain  of  the  documents  referred  to,  the 
correspondence  in  time  between  the  period  of  appellant’s  posses- 
sion of  a large  number  of  secret  documents  withdrawn  by  him 
from  the  library  of  the  Research  Council  and  the  period  within 
which  photostatic  copies  of  these  documents,  or  of  copies  of 
them,  were  said  to  have  been  made  in  the  Russian  Embassy,  the 
fact  that  one  document  so  obtained  from  the  library  had  nothing 
to  do  with  appellant’s  work  and  yet  was  the  document  mentioned 
in  the  papers  brought  from  the  Embassy  as  having  been  photo- 
graphed there,  are  some  of  the  facts  in  evidence  from  which  the 
learned  trial  judge  as  a matter  of  law  might  reasonably  infer 
appellant’s  participation  in  the  concerted  action  which  con- 
stituted the  conspiracy,  and  convict  him  accordingly:  Rex  v. 

Meyrick;  Rex  v.  Rihuffi  (1929),  21  Cr.  App.  R.  94;  Paradis  v. 
The  King,  [1934]  S.C.R.  165,  61  C.C.C.  184,  [1934]  2 D.L.R.  88. 

For  these  reasons  I would  dismiss  the  appeal  against  convic- 
tion. 

Appellant  also  appeals  against  sentence.  The  sentence  im- 
posed is  five  years  in  the  penitentiary.  The  evidence  clearly  in- 
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dicates,  not  only  the  gravity  of  the  conspiracy  in  which  appellant 
was  engaged  but  the  impressive  extent  of  the  information  actu- 
ally supplied  by  appellant  and  in  contemplation  of  the  conspira- 
tors for  future  supply.  The  sentence  in  fact  is  no  more  severe 
than  that  imposed  upon  some  of  the  appellant’s  fellow-conspira- 
tors. No  error  in  law  as  to  the  sentence  has  been,  or  could  be, 
demonstrated,  nor  can  the  sentence  be  considered  dispropor- 
tionate to  the  crime  or  of  undue  severity.  The  sentence,  there- 
fore, will  not  be  interfered  with  and  the  appeal  against  it  will 
also  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  accused,  appellant:  Aylen  d Maclaren, 

Ottawa. 
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Criminal  Law  — Preferring  IndicUnent  — Charge  Triable  either  Sum- 
marily or  on  Indictment  — • Summary  Proceedings  Begun  — Indict- 
ment Preferred  thereafter  — The  Criminal  Code,  R.S.C.  1927,  c.  36, 
ss.  872,  873. 

An  accused  was  charged  with  (1)  dangerous  driving  and  (2)  driving 
while  intoxicated.  Before  the  magistrate,  counsel  for  the  Crown  an- 
nounced his  intention  of  proceeding  by  indictment  on  charge  1 and 
summarily  on  charge  2.  A preliminary  inquiry  was  then  held  on 
charge  1,  and  at  its  conclusion  the  magistrate,  instead  of  committing 
for  trial  under  s.  690  of  The  Criminal  Code,  admitted  the  accused  to 
bail  under  s.  696.  Charge  2 stood  adjourned,  by  consent,  until  9th 
December.  On  2nd  December  a bill  of  indictment  was  preferred  by 
counsel  for  the  Crown  at  the  General  Sessions  of  the  Peace,  containing 
not  only  charge  1 but  also  charge  2.  A true  bill  having  been  found, 
the  accused  was  called  on  to  plead.  He  pleaded  not  guilty  to  count  1, 
and  his  counsel  then  moved  to  quash  count  2,  on  the  sole  ground  that 
a charge  for  that  offence  was  then  pending  before  the  magistrate,  and 
no  other  Court  had  jurisdiction  to  deal  with  it.  The  motion  to  quash 
was  dismissed  and  the  trial  proceeded,  the  accused  being  convicted 
on  both  counts. 

On  appeal  it  was  argued  that  there  was  no  jurisdiction  on  count  2,  not 
only  on  the  ground  taken  at  the  trial,  but  also  on  the  ground  that, 
since  the  accused  had  not  been  committed  for  trial  under  s.  690,  the 
laying  of  count  2 was  not  authorized  by  s.  872.  Counsel  for  the  Crown, 
in  answer  to  this  objection,  stated  that  count  2 had  been  laid  by 
direction  of  the  Attorney-General,  under  s.  873,  and  tendered  affidavits 
to  establish  this  direction. 

Held,  the  appeal  should  be  dismissed. 

Per  Robertson  C.J.O.  and  Aylesworth  J.A.;  In  view  of  the  fact  that 
counsel  for  the  appellant  had  relied  upon  a certified  transcript  of  the 
proceedings  before  the  magistrate,  which  was  not  in  the  record 
strictly  before  the  Court,  and  in  view  of  all  the  other  circumstances, 


396 


Ontario  Reports. 


[1947] 


leave  should  be  given  to  file  the  affidavits.  It  was  clear  that  s.  872 
was  inapplicable,  and  that  count  2 was  added  in  accordance  with  s. 
873.  It  was  too  late,  in  view  of  subs.  3 of  s.  873,*  to  object  that  the 
direction  of  the  Attorney-General  should  have  been  in  writing  rather 
than  oral.  There  was  no  rule  of  law  that  prevented  the  Crown,  after 
instituting  summary  proceedings,  from  abandoning  them  and  proceed- 
ing by  indictment  instead.  Sayers  and  Hall  v.  The  King,  [1941]  S.C.R. 
362,  considered.  The  position  of  the  Attorney-General  in  such  circum- 
stances in  no  way  resembled  that  of  an  accused  person  who,  having 
made  an  election  as  to  the  mode  of  trial,  could  re-elect  only  by  leave. 
Rex  V.  Houle  (1910),  17  C.C.C.  407;  Rex  v.  Robert  {No.  2)  (1910),  17 
C.C.C.  196,  referred  to. 

Per  Hope  J.A.:  The  trial  judge  had  been  right  in  dismissing  the  motion 
to  quash  on  the  ground  on  which  it  was  based.  Reg.  v.  Weir  et  al. 
(1899),  3 C.C.C.  155;  Rex  v.  Houle,  supra;  Rex  v.  Pawliski  (1915),  31 
W.L.R.  675,  referred  to.  The  failure  of  the  accused  to  move  to  quash 
at  the  trial  on  any  ground  arising  under  s.  873  precluded  him  from 
now  contending  that  count  2 was  not  justified  by  that  section.  It  was 
not  necessary,  under  s.  873,  to  prove  the  authority  of  Crown  counsel 
as  such.  Gagnon  v.  The  King  (1911),  23  Que.  K.B.  390,  referred  to.  It 
was  unnecessary,  in  view  of  these  considerations,  to  decide  whether 
or  not  the  affidavits  should  be  received. 

Criminal  Law — Appeals — Misdirection — Defence  Counsel  at  Trial  Stat- 
ing that  Judge's  Charge  “eminently  fair". 

At  the  conclusion  of  a trial  judge’s  charge  to  the  jury.  Crown  counsel 
vigorously  objected  to  it,  and  asked  the  judge  to  recall  the  jury  and 
direct  them  further.  Counsel  for  the  accused  not  only  made  no  objec- 
tions to  the  charge,  but  characterized  it  as  “eminently  fair”,  and 
opposed  the  motion  for  the  recall  of  the  jury. 

Held,  in  these  circumstances,  the  accused  could  not  be  heard  on  appeal 
to  contend  that  he  was  entitled  to  a new  trial  on  grounds  of  mis- 
direction, some  at  least  of  which  grounds  had  been  included  in 
Crown  counsel’s  objections  at  the  trial.  Although  the  charge  was 
in  some  respects  open  to  criticism,  it  was  on  the  whole  definitely 
favourable  to  the  defence,  and  that  was  the  view  of  counsel  at  the 
trial.  Rex  v.  Deacon,  [1947]  1 W.W.R.  545  at  561-2,  quoted. 

Evidence — Opinion  Evidence — Lay  Witnesses  Asked  whether  Accused 
Intoxicated. 

Although  it  is  the  general  rule  that  only  persons  qualified  by  some 
special  skill,  training  or  experience  can  be  asked  their  opinion  upon 
a matter  in  issue,  the  rule  is  not  an  absolute  one,  and  there  are 
matters,  such  as  identity,  apparent  age,  the  speed  of  a vehicle,  etc., 
on  which  a person  of  ordinary  intelligence  may  be  permitted  to  give 
evidence  of  his  opinion  upon  a matter  of  which  he  has  person  knowl- 
edge. There  are  doubtless  many  other  matters  of  common  experience 
in  respect  of  which  persons  with  no  special  qualifications  may  be 
permitted  to  state  what  is  really  a matter  of  opinion.  Phipson  on 
Evidence,  8th  ed.  1942,  p.  392,  referred  to. 

Where,  on  a trial  for  driving  while  intoxicated,  lay  witnesses  were  asked 
whether  or  not  the  accused  was  sober,  and  as  to  his  fitness  to  drive  an 
automobile,  held,  although  some  of  the  questions  had  been  improperly 
framed,  no  injustice  was  done  in  the  circumstances,  and  an  appeal 
from  conviction  could  not  succeed  on  this  ground. 

An  appeal  by  the  accused  from  his  conviction  on  charges 
set  out  in  the  reasons  for  judgment. 

1st,  2nd  and  3rd  April  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Hope  and  Aylesworth  JJ.A. 
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A.  G.  Slaght^  K.C.,  for  the  accused,  appellant:  The  Court  was 
entirely  without  jurisdiction  on  count  2 because:  (1)  the  Crown 
had  elected  to  proceed  summarily  and  the  accused  had  pleaded 
to  the  charge  before  a magistrate;  and  (2)  there  had  been  no 
preliminary  inquiry  on  this  charge,  and  no  committal  for  trial 
on  any  charge. 

As  to  the  right  of  the  Crown  to  elect,  we  refer  to  Rex  v.  West 
(1915),  34  O.L.R.  368  at  369,  24  C.C.C.  249.  After  the  Crown’s 
election,  the  accused  stood  charged  with  a non-indictable  offence : 
Rex  V.  Leahy,  54  B.C.R.  104,  73  C.C.C.  99  at  100,  [1939]  4 D.L.R. 
764.  The  Crown  has  no  right,  having  once  elected,  to  re-elect: 
Rex  V,  Gojos,  [1943]  O.W.N.  373,  79  C.C.C.  382,  [1943]  3 D.L.R. 
447,  and  cases  there  cited.  A right  to  re-elect  must  be  expressly 
given:  Rex  v.  Keefer;  Rex  v.  Clark  (1901),  2 O.L.R.  572,  5 C.C.C. 
122  at  125.  The  term  “election  of  remedies”  was  considered  in 
Standard  Trust  v.  Little  (1915),  8 Sask.  L.R.  205,  8 W.W.R. 
1112,  31  W.L.R.  769,  24  D.L.R.  713.  In  any  case,  there  was  no 
attempt  to  re-elect  in  the  only  place  it  could  be  done,  the  magis- 
trate’s court. 

Where  an  accused  pleads  before  a magistrate,  that  magistrate 
becomes  exclusively  seized  of  the  case,  and  no  other  Court  has 
jurisdiction:  Reg.  v.  McRae  (1897),  28  O.R.  569.  Much  less  can 
a charge  be  left  dormant  before  the  magistrate,  and  proceeded 
with  in  another  court. 

Under  s.  872  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  it  is  a 
sine  qua  non,  before  there  is  a right  to  add  a count  to  an  indict- 
ment for  an  offence  founded  on  the  depositions,  that  there  should 
have  been  a committal  for  trial  on  some  charge,  and  here  there 
was  no  committal  at  all,  the  magistrate  having  exercised  his 
power,  under  s.  696,  to  admit  the  accused  to  bail,  instead  of 
committing  him  under  s.  690.  Section  872  must  be  strictly  con- 
strued against  the  Crown,  since  it  derogates  from  the  ordinary 
right  of  a subject  to  have  a preliminary  hearing  upon  the  charge 
on  which  he  is  to  be  tried.  [Robertson  C.J.O.  : How  can  you  rec- 
oncile the  language  of  s.  690  with  that  of  s.  696?]  They  cannot  be 
reconciled,  but  s.  696,  being  more  favourable  to  accused  persons, 
should  prevail,  according  to  the  established  rule  of  interpretation 
of  criminal  statutes.  Form  22  bears  this  out,  as  does  subs.  3 
of  s.  696.  [Robertson  C.J.O. : The  question  appears  to  be 
whether  a person  remanded  under  s.  696  is  to  be  considered 
as  “committed  for  trial”  within  the  meaning  of  s.  872.]  Pre- 
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cisely,  and  our  submission  is  that  he  is  not.  Another  point  is 
that  there  is  no  provision,  where  s.  696  is  invoked,  for  forward- 
ing the  depositions,  and  in  that  case,  s.  872  would  obviously  be 
inapplicable.  There  is  an  express  provision  in  s.  825(4)  that  a 
remand  for  trial  shall  be  equivalent  to  a committal  for  all  pur- 
poses under  that  section;  this  excludes  such  an  interpretation 
of  s.  872,  under  the  rule  expressio  unius  est  exclusio  alterius. 
We  refer  also  to  Rex  v.  Mackey  (1918),  29  C.C.C.  419. 

Crown  counsel  at  the  trial  expressly  invoked  s.  872  as  justi- 
fying the  inclusion  of  count  2,  and  he  cannot  now  bring  himself 
under  s.  873.  In  any  case,  there  was  neither  a direction  from 
the  Attorney-General  nor  the  written  consent  of  the  judge: 
Reg.  V.  Townsend  and  Whiting  (1896),  28  N.S.R.  468,  3 C.C.C. 
29;  Rex  v.  Russell,  [1920]  1 W.W.R.  164  at  165;  Tremeear’s 
Criminal  Code,  5th  ed.  1944,  p.  1085. 

We  object  to  the  reception  of  affidavits  tendered  by  counsel 
for  the  respondent.  They  are  both  sworn  before  solicitors  in  the 
Attorney-General’s  Department,  in  direct  violation  of  Rule  297. 
[Robertson  C.J.O.:  Surely  the  Rules  of  Practice  do  not  apply 
in  criminal  appeals.]  There  is  in  any  case  no  authority  for  the 
reception  of  such  affidavits.  Nothing  in  s.  1021  makes  them 
receivable.  [Hope  J.A.:  Has  s.  1021  any  bearing  on  matters  of 
procedure,  or  anything  except  the  guilt  or  innocence  of  the 
accused?]  It  sets  out  the  complete  powers  of  the  Court  of 
Appeal:  Rex  v.  Sloane,  1 M.P.R.  546,  53  C.C.C.  342  at  348, 
[1930]  4 D.L.R.  129;  Rex  v.  Martin,  60  B.C.R.  554,  82  C.C.C. 
311,  [1945]  1 W.W.R.  1,  [1945]  1 D.L.R.  128.  [Hope  J.A.: 
There  is  nothing  in  the  record  to  show  that  any  motion  to  quash 
was  made  on  a ground  based  on  s.  873.]  Crown  counsel  at  the 
trial  did  not  mention  s.  873,  but  relied  entirely  on  s.  872.  He 
cannot  now  change  his  position:  Rex  v.  Russell,  supra.  [Robert- 
son C.J.O.:  I see  nothing  in  the  record  that  can  be  regarded  as 
a contention  that  the  indictment  should  be  quashed  on  any 
ground  except  that  the  charge  embodied  in  count  2 was  in  the 
exclusive  jurisdiction  of  the  magistrate.] 

Rex  V.  Dutt  (1912),  8 Cr.  App.  R.  51  at  57,  shows  how  rarely 
the  Court  will  act  on  evidence  called  on  appeal  which  might  have 
been  called  at  the  trial;  see  also  Maxwell  v.  Director  of  Public 
Prosecutions,  [1935]  A.C.  309,  24  Cr.  App.  R.  152,  applied  in 
Rex  V.  Darlyn,  [1947]  1 W.W.R.  449  at  452. 
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A.  TV.  >S.  Greer,  K.C.,  for  the  accused,  appellant:  The  whole 
defence  was  designed  to  raise  a reasonable  doubt  as  to  whether 
the  accused  was  intoxicated,  and  that  issue  was  not  properly 
put  to  the  jury  by  the  trial  judge.  Had  it  been,  they  must  have 
found  the  accused  not  guilty. 

It  is  true  that  I took  no  objection  to  the  judge’s  charge  at 
the  trial,  but  that  does  not  preclude  the  accused  from  raising 
the  objections  now.  Where  a jury  is  not  properly  charged,  it  is 
incompetent  to  try  the  case:  Rex  v.  Wong  On  and  Wong  Gow 
(1904),  10  B.C.R.  555,  8 C.C.C.  423  at  427,  437;  Rex  v.  Blythe 
(1909),  19  O.L.R.  386,  15  C.C.C.  224;  Rex  v.  Murray  and 
Mahoney  {No,  3),  11  Alta.  L.R.  502,  28  C.C.C.  247,  [1917]  2 
W.W.R.  805,  38  D.L.R.  395;  Rex  v.  Fialka,  [1934]  O.W.N.  678, 
62  C.C.C.  389,  [1935]  1 D.L.R.  394;  Rex  v.  Mandzuk,  62  B.C.R. 
16,  [1945]  3 W.W.R.  280,  85  C.C.C.  158  at  166,  [1946]  1 D.L.R. 
521;  Stirland  v.  Director  of  Public  Prosecutions,  [1944]  A.C. 
315,  [1944]  2 All  E.R.  13,  30  Cr.  App.  R.  40. 

Although  the  trial  judge  referred  to  degrees  of  intoxication, 
at  no  place  did  he  tell  the  jury  what  degree  of  intoxication  was 
necessary  to  support  a conviction  on  count  2,  nor  did  he  tell 
them  that  intoxication  of  a lesser  degree  might  be  material  on 
count  1.  [Robertson  C.J.O.:  Surely  intoxication  is  not  a ques- 

tion of  law,  but  is  one  of  fact  only,  and  there  is  nothing  in  the 
statute  that  enables  the  judge  to  define  degrees  of  intoxication 
for  a jury.] 

The  jury  were  not  told  the  elements  of  the  offences  charged. 
Nowhere  did  the  trial  judge  define  the  offences  at  all,  or  relate 
the  facts  to  the  law:  Forsythe  v.  The  King,  [1943]  S.C.R.  98, 
79  C.C.C.  129,  [1943]  2 D.L.R.  737;  Prudential  Assurance  Com- 
pany V.  Edmonds  (1877),  2 App.  Cas.  487  at  507;  Rex  v.  Oeul- 
lette  (1931),  55  C.C.C.  389. 

Nowhere  does  the  trial  judge  expressly  tell  the  jury  that  their 
province  is  the  facts  and  his  is  the  law,  and  nowhere,  even  by 
inference,  does  he  say  that  they  are  obliged  to  take  the  law 
from  him:  Rex  v.  Wong  On  and  Wong  Gow,  supra,  at  p.  438 
(C.C.C.). 

The  jury  should  have  been  told  explicitly  that  the  crucial 
point  of  time,  on  both  counts,  was  the  time  at  which  the  accused 
was  driving.  Most  of  the  evidence  related  to  a time  about  one 
hour  later,  and  the  trial  judge  did  not  tell  the  jury  that  intoxica- 
tion is  a progressive  condition.  The  technical  evidence  as  to 
insulin  and  its  effects  was  not  discussed  with  them,  or  explained. 
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At  no  place  was  it  clearly  indicated  that  the  burden  was  on 
the  Crown  to  establish  guilt  beyond  a reasonable  doubt,  and 
that  that  burden  never  shifted.  The  judge  repeatedly  said  that 
if  the  jury  “accepted”,  or  “believed”,  or  “were  satisfied  with” 
the  evidence  of  the  defence  doctors,  they  must  acquit.  Those 
words  indicate  an  onus  on  the  accused,  which  is  not  in  law  on 
him:  Rex  v.  Myshmll  (1901),  35  N.B.R.  507,  8 C.C.C.  474  at 
475;  Rex  v.  Schurman  (1914),  7 Sask.  L.R.  269,  23  C.C.C.  365 
at  367,  7 W.W.R.  680,  30  W.L.R.  56,  19  D.L.R.  800;  Rex  v.  Mc- 
Kenzie (1932),  58  C.C.C.  106  at  114,  119.  A general  statement 
as  to  onus  and  reasonable  doubt  cannot  correct  this  misdirection : 
Rex  V.  Fialka,  supra,  at  p.  391  (C.C.C.);  Rex  v.  Philbrook, 
[1941]  O.R.  352  at  358,  77  C.C.C.  26,  [1942]  1 D.L.R.  627; 
Clark  V.  The  King,  61  S.C.R.  608,  35  C.C.C.  261,  59  D.L.R.  121, 
[1921]  2 W.W.R.  46.  Nowhere  does  the  trial  judge  tell  the  jury 
that  even  if  they  do  not  “accept”  or  “believe”  the  evidence  of  the 
doctors  for  the  defence,  they  must  still  acquit  the  accused  if  they 
have  a reasonable  doubt:  Rex  v.  Payette,  35  B.C.R.  81,  44  C.C.C. 
209  at  213,  [1925]  2 W.W.R.  747. 

The  trial  judge  read  to  the  jury  from  the  judgment  in  Rex 
V.  Hdlmo,  [1941]  O.R.  99,  76  C.C.C.  116,  [1941]  3 D.L.R.  6,  in 
such  a way  as  to  give  them  a wholly  wrong  impression  of  the 
law,  and  without  any  attempt  to  relate  it  to  the  facts  of  this 
case. 

Rex  V.  Rees  (1928),  21  Cr.  App.  R.  35  at  36,  is  authority  for 
the  proposition  that  the  trial  judge  must  tell  the  jury  that  they 
must  not  convict  merely  because  they  disbelieve  the  witnesses 
for  the  defence;  see  also  Rex  v.  Kolomrjyc,  36  Man.  R.  219, 
46  C.C.C.  35,  [1926]  2 W.W.R.  126. 

The  relevant  sections  of  the  Code  should  have  been  read  to 
the  jury,  and  the  evidence  should  have  been  discussed  in  rela- 
tion to  each  of  them:  Rex  v.  Bothern  (1930),  22  Cr.  App.  R.  6; 
see  also  Rex  v.  Carr  (1934),  24  Cr.  App.  R.  199. 

So  many  of  the  symptoms  displayed  by  the  accused  were 
consistent  with  either  intoxication  or  insulin  reaction  that  it 
was  very  important  that  the  jury’s  attention  should  be  par- 
ticularly drawn  to  the  direct  evidence  as  to  the  amount  of  liquor 
consumed  by  the  accused  on  that  day,  and  this  was  not  done. 

The  accused  was  entitled  to  the  verdict  of  a jury  properly 
charged.  If  there  has  been  misdirection,  or  non-direction 
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amounting  to  misdirection,  there  must  be  a new  trial  unless  this 
Court  is  of  the  opinion  that  a jury,  properly  directed,  could  not 
conceivably  have  come  to  a different  conclusion : Rex  v.  Frechette 
(1920),  46  O.L.R.  610,  32  C.C.C.  409,  51  D.L.R.  246;  Rex  v.  Sun- 
field  (1907),  15  O.L.R.  252,  13  C.C.C.  1;  Levesque  and  Graveline 
V.  The  King,  62  C.C.C.  241,  [1934]  4 D.L.R.  416;  Cassidy  v.  The 
King,  50  Que.  K.B.  388,  56  C.C.C.  101,  [1931]  4 D.L.R.  192; 
Allen  V.  The  King  (1911),  44  S.C.R.  331,  18  C.C.C.  1. 

Evidence  was  improperly  admitted,  despite  my  objection,  of 
both  lay  and  expert  witnesses  who  were  asked  to  say,  from  their 
observation  of  the  accused,  whether  or  not  he  was  intoxicated, 
and  whether  he  was  “in  a condition  to  drive  that  car”.  Both 
these  questions  were  for  the  jury  only,  the  witnesses  being 
entitled  to  state  only  the  symptoms  which  they  observed.  Ac- 
cording to  the  expert  evidence,  intoxication  is  a poisoning,  which 
may  come  either  from  the  consumption  of  liquor  or  from  insulin. 
As  to  this  evidence,  I refer  to  Phipson  on  Evidence,  8th  ed.  1942, 
pp.  52,  378,  387,  394.  [Hope  J.A.:  Is  the  jury  in  as  good  a 
position  as  a witness  who  was  actually  present  to  form  an  opinion 
as  to  the  accused’s  condition?]  These  questions,  in  the  objec- 
tionable form,  were  asked  both  of  the  experts  and  of  persons 
who  had  been  present:  Scott  v.  Crerar  (1887),  14  O.A.R.  152. 
Having  regard  to  the  introduction  of  this  vital  evidence,  it  can- 
not possibly  be  said  that  there  has  been  no  substantial  wrong  or 
miscarriage  of  justice:  Brooks  v.  The  King,  [1927]  S.C.R.  633 
at  636,  48  C.C.C.  333,  [1928]  1 D.L.R.  268;  Rex  v.  MacDonald, 
[1939]  O.R.  606,  at  624,  72  C.C.C.  182,  [1939]  4 D.L.R.  60. 

C.  L.  Duhin,  for  the  accused,  appellant,  had  nothing  to  add. 

W.  M,  Martin,  K.C.,  for  the  Attorney-General,  respondent: 
Count  2 is  justified  under  s.  873,  and  we  do  not  need  to  rely  on 
s.  872.  The  Attorney-General  personally  directed  counsel  acting 
for  the  Crown  at  the  trial  to  prefer  the  indictment  in  this  form. 
We  ask  leave  to  file  affidavits  setting  out  the  fact  of  this  direc- 
tion, and  that  counsel  for  the  accused  was  notified.  There  is 
nothing  in  s.  873  requiring  that  such  a direction  shall  be  in 
writing,  [Hope  J.A.:  It  is  so  stated  in  Tremeear,  op.  cit.,  at  p. 
1086,  on  the  authority  of  Reg.  v.  Townsend  and  Whiting  (1896), 
28  N.S.R.  468,  3 C.C.C.  29.]  In  any  case,  it  is  now  too  late  to 
take  any  objection  on  that  ground,  in  view  of  s.  873(3).  Counsel 
for  the  accused,  on  his  arraignment  before  the  magistrate, 
pointed  out  that  it  would  be  advantageous  to  the  accused  if  both 
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charges  were  treated  as  indictable  and  tried  as  two  counts  in 
one  indictment. 

In  the  alternative,  s.  872  is  wide  enough  to  cover  a remand 
under  s.  696.  The  reason  for  using  s.  696  instead  of  committing 
for  trial  under  s.  690  is  shown  in  the  transcript  of  the  proceed- 
ings at  the  preliminary  hearing.  It  was  done  at  the  suggestion 
of  the  accused’s  counsel,  because  if  he  had  been  committed  there 
would  have  been  no  judge  available  in  the  county  to  grant  bail. 

The  Crown  has  undoubtedly  a right  to  change  the  procedure 
after  launching  a prosecution.  It  might  be  that,  after  Crown 
counsel  had  decided  to  proceed  summarily,  facts  would  come  to 
his  attention  which  showed  the  offence  to  be  more  serious  than 
it  at  first  appeared.  “Re-elect”  is  not  an  accurate  term;  the 
question  is  rather  whether  the  Crown,  having  exercised  an  option 
in  one  way,  is  entitled  to  change  its  mind. 

In  Rex  V.  Russell,  supra,  the  facts  were  quite  different  from 
those  in  the  case  at  bar.  As  to  s.  873, 1 refer  also  to  Rex  v.  Kelly 
(1916),  27  C.C.C.  94  at  98,  10  W.W.R.  1345,  and  cases  there 
cited. 

F.  E.  D.  Wallace,  K.C.,  for  the  Attorney-General,  respondent 
[called  on  to  argue  only  as  to  the  admissibility  of  what  was 
alleged  to  be  opinion  evidence  as  to  the  accused’s  condition]  : 
This  point  was  not  expressly  raised  in  the  notice  of  appeal,  which 
contained  only  a general  statement  that  evidence  had  been 
improperly  admitted  or  rejected,  and  although  I asked  for  par- 
ticulars, this  is  the  first  time  that  I have  learned  what  the  objec- 
tion was. 

The  definition  of  intoxication  accepted  by  the  British  Medi- 
cal Association  is  that  a man  is  intoxicated  if,  as  a result  of 
consuming  alcohol,  he  is  unable  to  carry  on  the  work  in  hand. 
Each  one  of  the  lay  witnesses  who  expressed  the  opinion  that 
the  accused  was  intoxicated  also  gave  evidence  of  symptoms, 
such  as  a smell  of  liquor  on  his  breath,  fiushed  cheeks,  staggering, 
etc.  As  I understand  the  law  laid  down  in  Rex  v.  Oeullette, 
supra,  the  evidence  must  establish  not  only  that  the  accused  was 
under  the  influence  of  liquor,  but  that  he  was  intoxicated  to  such 
a point  as  to  be  unable  to  drive  properly. 

A.  W.  8.  Greer,  K.C.,  in  reply. 


Cur.  adv.  vult. 
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24th  April  1947.  Robertson  C.J.O. : — ^This  is  an  appeal  from 
the  conviction  of  the  appellant  on  his  trial  before  His  Honour 
Judge  Wright  and  a jury,  in  the  General  Sessions  of  the  Peace 
for  the  United  Counties  of  Northumberland  and  Durham,  on  the 
14th  December  1946,  on  an  indictment  containing  two  counts, 
first,  that  the  appellant,  “At  the  Town  of  Cobourg  in  the  County 
of  Northumberland  on  the  3rd  day  of  September,  1946,  did 
unlawfully  drive  a motor  vehicle  bearing  1946  Ontario  License 
No.  l-S-370  on  William  Street  in  the  said  Town  of  Cobourg  in 
a manner  dangerous  to  the  public  having  regard  to  all  the  cir- 
cumstances of  the  case,  including  the  nature,  condition  and  use 
of  the  said  street  and  the  amount  of  traffic  which  was  actually 
at  the  time,  or  which  might  reasonably  be  expected  to  be  on 
the  said  street,  contrary  to  section  285-6  A.  of  the  Criminal 
Code.”  Second,  that  the  appellant,  “At  the  said  Town  of  Co- 
bourg in  the  County  of  Northumberland  on  the  3rd  day  of 
September,  1946,  did  unlawfully  drive,  while  intoxicated,  an 
automobile  bearing  1946  Ontario  License  No.  l-S-370  on  a 
Highway,  to  wit:  William  Street  in  the  said  Town  of  Cobourg 
contrary  to  Section  285,  sub-section  4 A.  of  the  Criminal  Code.” 
The  jury  found  the  appellant  guilty  on  both  counts. 

On  the  hearing  of  the  appeal  Mr.  Slaght,  of  counsel  for  the 
appellant,  presented  argument  against  the  jurisdiction  of  the 
Court  of  General  Sessions  to  try  the  appellant  on  the  second 
count  of  the  indictment.  His  first  contention  in  this  regard  was 
that  there  had  been  two  separate  informations  laid  against  the 
appellant,  one  in  respect  of  the  charge  that  forms  the  first  count 
of  the  indictment,  and  the  other  containing  the  charge  that 
forms  the  second  count  of  the  indictment.  Upon  the  appellant 
appearing  before  the  magistrate  on  the  two  charges,  counsel 
for  the  Attorney-General  stated  his  intention  to  proceed  by  way 
of  indictment  on  the  dangerous  driving  count,  and  to  proceed 
summarily  under  Part  XV  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  on  the  count  for  driving  a motor  vehicle  while  intoxicated. 
The  magistrate  proceeded  with  the  preliminary  inquiry  upon  the 
first-mentioned  charge,  and  at  the  conclusion  thereof  he  did  not 
commit  the  appellant  for  trial  under  s.  690  of  The  Criminal  Code, 
but  proceeded  under  s.  696  and  admitted  the  appellant  to  bail 
upon  a recognizance  conditioned  for  his  appearance  at  the  proper 
time  and  place  for  trial. 
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As  to  the  charge  of  driving  a motor  vehicle  while  intoxicated, 
it  stood  adjourned  by  consent  of  counsel,  until  the  9th  December 
1946.  On  the  2nd  December  1946  an  indictment  was  presented 
by  counsel  for  the  Crown  before  the  grand  jury  at  the  General 
Sessions  of  the  Peace,  which  contained  the  two  counts  as  here- 
inbefore stated.  Upon  this  indictment  the  grand  jury  found 
a true  bill,  and  thereupon  the  appellant  was  put  on  his  trial  at 
the  Court  of  General  Sessions  upon  both  counts  of  the  indict- 
ment. Appellant  contends  that  the  charge  of  driving  a motor 
vehicle  while  intoxicated  was  still  before  the  magistrate,  and 
that  the  Attorney-General  had  indicated  his  intention  to  pro- 
ceed on  that  charge  under  Part  XV  of  The  Criminal  Code.  In 
this  state  of  the  matter  he  contends  that  no  other  Court  had 
jurisdiction  to  proceed  upon  the  charge  of  driving  a motor 
vehicle  while  intoxicated. 

This  objection  was  presented  and  argued  at  length  at  the 
opening  of  the  trial  in  the  General  Sessions.  In  arguing  the 
point  counsel  for  the  appellant  submitted  that  the  Crown  had 
elected  the  mode  of  trial  and  that  there  could  be  no  re-election. 
No  authority  was  cited  for  this  proposition,  and  I am  not  aware 
of  anything  that  prevents  the  Attorney-General,  after  proceed- 
ings have  been  commenced  under  Part  XV  of  The  Criminal 
Code,  and  before  a trial  has  been  had,  from  abandoning  a pro- 
ceeding by  way  of  summary  conviction  and  commencing  pro- 
ceedings by  way  of  indictment.  It  may  well  be  that  after  pro- 
ceedings have  been  so  commenced  matters  will  come  to  the 
knowledge  of  the  Crown  authorities  indicating  that  proceedings 
by  way  of  indictment  are  more  suited  to  the  gravity  of  the 
offence.  The  position  of  the  Attorney-General  in  such  circum- 
stances in  no  way  resembles  the  case  of  an  accused  person  who 
has  made  an  election  as  to  the  mode  of  trial,  and,  having  once 
elected,  can  re-elect  only  by  leave:  Rex  v.  Houle  (1910),  17 
C.C.C.  407;  Rex  v.  Robert  {No.  2)  (1910),  17  C.C.C.  196. 

I think  there  have  been  frequent  instances  of  the  Crown 
instituting  a prosecution  under  Part  XV  of  The  Criminal  Code 
and  later,  before  the  case  has  been  tried  by  the  magistrate,  in- 
stituting a fresh  proceeding  looking  to  a trial  by  jury.  An 
illustration  of  something  of  this  kind  is  to  be  found  in  Sayers 
and  Hall  v.  The  King,  [1941]  S.C.R.  362,  76  C.C.C.  1,  [1941] 
3 D.L.R.  483.  The  appellants  in  that  case  were  charged  with 
conspiracy  to  commit  the  crime  of  stealing,  and  elected  trial 
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by  a judge  without  a jury.  As  the  offence  was  punishable  with 
imprisonment  for  a period  exceeding  five  years  the  Attorney- 
General  could  require  that  the  charge  be  tried  by  a jury.  With- 
out in  any  other  manner  making  such  a requirement,  the 
Attorney-General  preferred  a bill  of  indictment  over  his  own 
signature  for  a trial  by  jury,  and  the  appellants  were  tried  on 
the  indictment  and  found  guilty.  The  point  that  was  really 
determined  in  the  case  was  whether  it  was  a sufficient  compliance 
with  s.  825(5)  of  The  Criminal  Code  for  the  Attorney-General 
to  prefer  a bill  of  indictment  over  his  own  signature,  and  it  was 
held  that  it  was  sufficient.  The  Court  seem  to  have  considered 
the  action  of  the  Attorney-General  to  be  perfectly  regular  in 
initiating  a new  proceeding  by  way  of  indictment,  although  the 
appellants  were  still  charged  in  the  first  proceeding  in  which 
they  had  elected  trial  by  a judge  without  a jury.  The  fact  that 
the  proceeding  first  initiated  was  still  pending  was  evidently 
not  deemed  to  prevent,  in  any  way,  the  preferring  of  an  indict- 
ment for  the  same  charge.  That  was,  of  course,  not  the  matter 
dealt  with  in  the  judgment  in  that  case,  but  it  serves  as  an 
illustration  of  what,  in  my  opinion,  the  established  practice  war- 
rants. The  proceeding  by  way  of  indictment  in  such  a case  is,  in 
substance,  a new  proceeding  for  the  offence  upon  which  the 
accused  has  not  been  tried.  The  election  that  an  accused  person 
may  make  under  Part  XVIII  of  The  Criminal  Code  is  an  election 
as  to  the  mode  of  trial  only.  It  is  made  in  a proceeding  already 
pending,  and  is  governed  by  the  special  provisions  of  Part  XVIII. 

A further  objection  was  taken  by  the  appellant  that  to  in- 
clude the  second  count  in  the  indictment  was  not  warranted  by 
s.  872  of  the  Code,  the  appellant  not  being  a “person  who  has 
been  committed  for  trial”.  Section  872  is  as  follows: 

“The  counsel  acting  on  behalf  of  the  Crown  at  any  court 
of  criminal  jurisdiction  may  prefer  against  any  person  who  has 
been  committed  for  trial  at  such  court  a bill  of  indictment  for 
the  charge  on  which  the  accused  has  been  so  committed  or  for 
any  charge  founded  on  the  facts  or  evidence  disclosed  in  the 
depositions  taken  before  the  justice.” 

The  point  made  is  that  there  was  no  “committal”  of  the 
appellant  for  trial  on  the  first  count,  as  provided  by  s.  690,  but, 
as  provided  by  s.  696,  the  evidence  adduced  on  that  count  being, 
in  the  opinion  of  the  justice,  sufficient  to  put  the  accused  on  his 
trial,  but  not  furnishing  such  a strong  presumption  of  guilt  as 
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to  warrant  his  committal  for  trial,  he  was  admitted  to  bail. 
Therefore,  it  was  contended,  there  was  no  warrant  under  s.  872 
for  adding  the  second  count  to  the  indictment. 

A strong  and  able  argument  was  addressed  to  us  by  Mr. 
Slaght  in  support  of  this  objection,  and  it  appeared  to  be  an 
objection  of  substance.  Counsel  for  the  Attorney-General,  how- 
ever, in  answering  him,  disclaimed  any  intention  to  rely  upon 
s.  872.  He  said  the  second  count  had  been  added  by  direction 
of  the  Attorney-General,  under  s.  873.  The  first  three  sub- 
sections of  s.  873  are  as  follows : 

“The  Attorney-General  or  any  one  by  his  direction  or  any 
one  with  the  written  consent  of  a judge  of  any  court  of  criminal 
jurisdiction  or  of  the  Attorney-General,  may  prefer  a bill  of 
indictment  for  any  offence  before  the  grand  jury  of  any  court 
specified  in  such  consent. 

“2.  Any  person  may  prefer  any  bill  of  indictment  before 
any  court  of  criminal  jurisdiction  by  order  of  such  court. 

“3.  It  shall  not  be  necessary  to  state  such  consent  or  order 
in  the  indictment  and  an  objection  to  an  indictment  for  want 
of  such  consent  or  order  must  be  taken  by  motion  to  quash 
the  indictment  before  the  accused  person  is  given  in  charge.” 

Counsel  for  appellant  objected  to  the  making  of  any  state- 
ment by  opposing  counsel  of  the  fact  of  a direction  having  been 
given  by  the  Attorney-General  for  the  Province  for  the  laying 
of  an  indictment  containing  the  second  count,  and  there  followed 
a discussion  as  to  what  facts  were  formally  before  the  Court,  not 
only  in  respect  of  the  laying  of  the  indictment,  but  also  as  to 
the  proceedings  before  the  magistrate.  In  the  result  an  affidavit 
of  the  Attorney-General  was  tendered,  stating  the  fact  of  his 
direction  given  orally  to  counsel  engaged  in  the  prosecution  of 
the  charges  that  had  been  laid  before  a magistrate,  to  proceed 
pursuant  to  the  provisions  of  s.  873  by  way  of  indictment  on 
both  charges  that  now  appear  in  the  indictment  on  which  appel- 
lant was  tried.  An  affidavit  by  the  Deputy  Attorney-General 
was  also  tendered,  which  verified  the  sending  of  a letter  by  him 
to  Mr.  Greer,  of  counsel  for  the  appellant,  under  date  of  26th 
November  1946.  The  receipt  of  this  letter  was  admitted  by 
Mr.  Greer  in  the  course  of  the  discussion,  although  Mr.  Slaght 
had  been,  apparently,  unaware  of  its  existence.  The  letter  is 
as  follows: 
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‘'Toronto,  2,  Ontario, 
November  26,  1946. 

“A.  W.  S.  Greer,  Esq.,  K.C., 

6 King  Street  East, 

Oshawa,  Ontario. 

Re  Rex  v.  J.  C,  M.  German 

“Dear  Sir: 

“This  letter  has  reference  to  our  telephone  conversation  on 
Monday,  November  25,  when  you  called  me  regarding  this  case. 
You  will  recall  that  you  suggested  that  both  charges  pending 
in  this  matter  should  be  disposed  of  at  the  one  time  and  at  the 
same  sittings  of  the  Court  of  General  Sessions. 

“You  are,  therefore,  advised  that  in  line  with  your  suggestion 
the  Crown  will  present  to  the  Grand  Jury  at  the  Court  of  Gen- 
eral Sessions  of  the  Peace  commencing  in  Cobourg  on  December 
2 a bill  of  indictment  containing  two  counts.  The  first  count 
will  be  a charge  of  dangerous  driving  under  section  285,  sub- 
section (6)  (a)  of  the  Criminal  Code.  The  second  count  will 
be  a charge  of  driving  while  intoxicated  under  section  285,  sub- 
section (4)  (a)  of  the  Criminal  Code. 

“If  the  Grand  Jury  returns  a true  bill  it  is  my  understanding 
that  the  trial  will  proceed  on  both  counts  forthwith  before  His 
Honour  Judge  E.  A.  Wright  and  a petit  jury. 

“Yours  very  truly, 

(Sgd.)  “C.  L.  Snyder, 

“Deputy  Attorney-General.” 

As  none  of  the  material  disclosing  what  had  occurred  prior 
to  the  indictment  was  strictly  before  the  Court,  we  have,  after 
mature  consideration,  and  notwithstanding  strong  objection 
made  by  counsel  for  the  appellant  to  our  receiving  the  affidavits 
already  referred  to,  concluded  that  these  affidavits  should  be 
admitted  in  evidence  on  the  appeal,  along  with  the  certified 
copies  of  the  proceedings  before  the  magistrate  which  were  ten- 
dered on  behalf  of  the  appellant  and  which  formed  the  basis 
of  the  objections  to  the  indictment. 

It  is,  I think,  obvious  that  s.  872,  upon  which  Mr.  Slaght’s 
argument  was  based,  has  no  relation  to  this  indictment.  Section 
873  is  plainly  the  section  under  which  the  Attorney-General 
gave  his  direction,  and  of  this  it  would  appear  that  Mr.  Greer 
was  sufficiently  advised  at  the  time.  It  may  be  that  the  direction 
should  have  been  given  in  writing,  rather  than  orally,  but  it  is 
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now  too  late  to  take  that  sort  of  objection,  in  view  of  subs.  3 of 
s.  873.  If  Mr.  Greer  had  such  an  objection  to  make  he  should 
have  made  it  at  the  trial,  he  having  had  the  letter  of  the  Deputy 
Attorney-General  in  ample  time.  The  objection  now  made,  in 
my  opinion,  fails. 

A further  ground  of  appeal  taken  is  in  respect  of  the  learned 
trial  judge’s  charge  to  the  jury.  A somewhat  unusual  situation 
has  arisen  in  this  case.  After  the  judge’s  charge  counsel  for 
the  Crown  made  vigorous  objection  to  it.  He  began  as  follows: 
“With  all  due  deference  to  your  Honour,  I take  objection 
to  the  whole  of  your  charge  from  start  to  finish,  and  with  the 
exception  of  five  statements:  (1)  that  you  may  believe  part  or 
reject  part  of  the  evidence;  (2)  the  jury  are  judges  of  the  truth 
or  not;  (3)  they  are  to  guard  against  strong  prejudices  and 
intolerance;  (4)  that  the  accused  is  entitled  to  the  benefit  of  the 
doubt;  (5)  that  their  verdict  must  be  unanimous.” 

Counsel  then  made  a number  of  specific  objections  to  the 
charge,  and  while  it  is  not  necessary  to  consider  whether  they 
were  all  well  taken,  it  must  be  said  that  the  charge  was  in  some 
respects  open  to  criticism.  On  the  whole  the  charge  was,  I 
think,  definitely  favourable  to  the  defence,  and  that,  apparently, 
was  the  view  of  defence  counsel  at  the  trial.  He  made  no  objec- 
tion to  the  charge,  but  made  some  observations  in  answer  to  the 
objections  taken  by  counsel  for  the  Crown.  He  began  as  follows : 
“Mr.  Greer:  Your  Honour,  I don’t  suppose  there  has  ever 
been  a charge  in  either  a civil  case  or  a criminal  case  to  the  jury 
with  respect  to  which  counsel  did  not  make  some  objection.  As 
far  as  defence  counsel,  speaking  now  to  your  Honour,  I felt  that 
the  charge  was  eminently  fair,  both  with  respect  to  your 
Honour’s  comments  concerning  the  evidence  for  the  Crown  and 
for  the  defence.  There  is  no  obligation  upon  the  learned  judge 
in  such  matters  reading  in  detail,  item  by  item,  phrase  by  phrase, 
everything  that  was  said.” 

Later  in  his  remarks  appears  the  following: 

“If  your  Honour  does  not  recall  the  jury,  which  I submit  is 
not  necessary,  I don’t  wish  to  make  any  comments  from  the 
defence  point  of  view,  but  if  your  Honour  recalls  the  jury  I would 
draw  your  Honour’s  attention  to  some  matters  not  discussed,  but 
I still  am  of  the  opinion  that  your  Honour’s  charge  was  adequate 
in  law  and  on  the  cases,  and  you  had  a perfect  right  to  comment 
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on  the  expert  evidence,  for  that  is  the  type  of  evidence  on  which 
the  jury  should  receive  comments  from  your  Honour.” 

The  trial  judge  did  not  recall  the  jury,  as  counsel  for  the 
Crown  had  asked  him  to  do,  but  acted  in  accordance  with  views 
expressed  by  counsel  for  the  defence.  The  jury,  however, 
brought  in  a verdict  of  guilty  on  both  counts. 

Counsel  for  the  defence  submits  that  his  mistake  in  not 
objecting  to  the  charge,  and  in  doing  all  he  could  to  prevent  the 
recalling  of  the  jury,  as  counsel  for  the  Crown  had  asked,  should 
not  stand  in  the  way  of  the  appellant  obtaining  a new  trial,  when 
an  adequate  charge  may  be  made.  No  doubt  there  have  been 
cases  where  the  .Court  has  not  deemed  the  failure  of  defence 
counsel  to  object  to  an  improper  charge,  in  a criminal  case,  to 
stand  in  the  way  of  directing  a new  trial  on  the  ground  that  the 
charge  was  not  a proper  one.  This  is  particularly  the  case  with 
a capital  case.  The  position  here  is,  however,  substantially  dif- 
ferent. Counsel  for  the  Crown’s  objection  to  the  charge  was 
made  in  terms  broad  enough  to  include  at  least  some  of  the 
objections  now  taken  by  counsel  for  the  defence.  Counsel  for 
the  Crown  had  vigorously  pressed  for  a further  charge  to  the 
jury.  Counsel  for  the  defence  opposed  this,  not  through  any 
error  on  his  part  as  to  v/hether  the  charge  was  open  to  objection, 
but  because — I think  it  is  fair  to  say — in  his  judgment  the  charge 
was  more  favourable  to  the  defence  than  it  was  likely  to  be  if 
the  jury  were  recalled.  He  chose  to  take  his  chance  with  the 
charge  as  it  stood.  It  is  quite  out  of  the  question  in  such  cir- 
cumstances to  order  a new  trial  so  that  there  may  be  a second 
chance. 

One  more  ground  of  appeal  was  argued.  Counsel  for  the 
appellant  submitted  that  the  Crown  was  improperly  permitted 
to  introduce  opinion  evidence  of  persons  who  had  no  special 
qualifications  to  form  an  opinion.  This  evidence  had  relation 
to  whether  the  appellant  was  in  a fit  condition  to  drive  a motor 
car,  and  as  to  whether  he  was  intoxicated. 

No  doubt,  the  general  rule  is  that  it  is  only  persons  who  are 
qualified  by  some  special  skill,  training  or  experience  who  can 
be  asked  their  opinion  upon  a matter  in  issue.  The  rule  is  not, 
however,  an  absolute  one.  There  are  a number  of  matters  in 
respect  of  which  a person  of  ordinary  intelligence  may  be  per- 
mitted to  give  evidence  of  his  opinion  upon  a matter  of  which 
he  has  personal  knowledge.  Such  matters  as  the  identity  of 
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individuals,  the  apparent  age  of  a person,  the  speed  of  a vehicle, 
are  among  the  matters  upon  which  witnesses  have  been  allowed 
to  express  an  opinion,  notwithstanding  that  they  have  no  special 
qualifications,  other  than  the  fact  that  they  have  personal 
knowledge  of  the  subject  matter,  to  enable  them  to  form  an 
opinion.  Doubtless  there  are  many  other  matters  of  common 
experience  in  respect  of  which  persons  with  no  special  qualifica- 
tions are  permitted  to  state  what  is  really  a matter  of  opinion: 
Phipson  on  Evidence,  8th  ed.  1942,  p.  392.  In  many  of  these 
cases  the  question  is  framed  as  a question  of  fact,  and  not  a 
question  of  opinion.  I am  sure  there  have  been  many  cases 
where  a witness  has  been  asked  whether  a person  was  sober  or 
not,  and  has  been  allowed  to  state  what  is,  after  all,  a matter 
of  opinion,  but  the  answer  is  given  as  if  nothing  but  a mere  ques- 
tion of  fact  was  involved. 

In  the  present  case  the  evidence  objected  to  is  that  of  wit- 
nesses who  saw  the  appellant  and  had  opportunity  of  observing 
him.  While  some  of  the  questions  allowed  to  be  answered  were, 
I think,  improperly  framed,  it  was  quite  plain  to  the  jury  that 
these  witnesses  were  ordinary  observers  applying  their  unskilled 
knowledge  to  what  they  actually  saw,  and,  taken  as  a whole,  I 
do  not  think  any  injustice  was  done  by  the  occasional  putting  of 
a question  that  was  unfortunately  framed. 

There  was  a great  deal  of  evidence  on  the  question  of  in- 
toxication, and  there  cannot  have  been  much  left  unsaid  that 
would  enlighten  the  jury.  It  was  their  duty  to  determine  the 
issue,  and  after  giving  the  matter  most  careful  consideration  I 
am  unable  to  reach  any  other  conclusion  than  that  no  substan- 
tial wrong  or  miscarriage  of  justice  has  actually  occurred  by 
reason  of  the  giving  of  the  opinion  evidence  that  is  objected  to. 

We  have  somewhat  delayed  the  delivery  of  judgment  on  this 
appeal  in  order  that  we  might  not  overlook  anything  that  might 
be  of  importance  to  the  appellant,  or  fail  to  give  proper  weight 
to  any  of  the  grounds  of  appeal  taken  on  his  behalf.  It  is,  there- 
fore, with  a full  appreciation  of  the  merits  of  the  appellant’s  case 
that  we  have  concluded  that  effect  cannot  be  given  to  the  con- 
tentions of  his  counsel.  The  appeal  is,  therefore,  dismissed. 

Hope  J.A.: — The  appellant  was  convicted  at  the  town  of 
Cobourg  on  the  14th  December  1946,  by  His  Honour  Judge 
Wright  and  a jury,  after  a trial  lasting  eleven  days,  of  unlaw- 
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fully  driving  a motor  vehicle  in  a manner  dangerous  to  the  public, 
contrary  to  s.  285(6)  (a)  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  as  enacted  by  1938,  c.  44,  s.  16,  and  of  unlawfully  driving 
an  automobile  while  intoxicated,  contrary  to  s.  285(4)  (a)  as  re- 
enacted by  1930,  c.  11,  s.  6,  at  the  said  town  of  Cobourg  on  the 
3rd  September  1946. 

From  this  conviction  the  accused  appeals  on  many  and  varied 
grounds.  A number  of  the  grounds  of  appeal  set  out  in  the 
notice  thereof  and  the  supplementary  notice  were  abandoned 
and  not  argued  by  counsel  in  this  Court.  Of  those  grounds  on 
which  the  appellant’s  counsel  argued,  this  Court  considered  that 
only  two  were  of  such  substance  as  to  request  the  counsel  for 
the  Crown  to  reply.  The  first  of  these  can  be  found  set  out  in 
the  notice  of  appeal  in  grounds  numbered  7 and  8,  viz.: 

“7.  That  the  Crown  having  on  the  22nd  day  of  October, 
1946,  before  Magistrate  Menzies  (a  Magistrate  by  special  ap- 
pointment designated  to  preside  at  my  trial)  elected  to  proceed 
summarily  on  the  secondly  above  mentioned  charge  under  sec- 
tion 285  ss.  4 of  the  Criminal  Code,  and  not  having  re-elected 
prior  to  the  commencement  of  my  trial  before  the  presiding 
Judge  at  the  Sessions,  preferred  the  said  charge  by  way  of  a 
second  count  in  the  indictment  and  there  was  no  jurisdiction  to 
so  deal  with  the  matter,  as  the  learned  Magistrate  had  acquired 
and  continued  to  have  exclusive  jurisdiction  over  the  said  charge, 
which  from  time  to  time  was  adjourned,  until  the  date  of  this 
my  appeal  on  this  16th  day  of  December,  1946. 

“8.  That  with  respect  to  the  said  second  count  as  contained 
in  the  said  indictment,  as  referred  to  in  the  paragraph  immedi- 
ately preceding,  I was  given  no  election  or  right  thereof  to  pro- 
ceed to  trial  without  a jury  before  the  County  Court  Judge’s 
Criminal  Court.” 

The  second  of  these  grounds  was  that  the  trial  judge  had 
admitted  improperly  certain  evidence  after  objection  thereto  by 
the  counsel  for  the  accused. 

At  the  trial,  the  accused  was  arraigned  on  the  first  count  of 
the  indictment  and  pleaded  “not  guilty”  thereto  and  indicated 
his  readiness  for  trial.  He  was  then  arraigned  on  the  second 
count,  whereupon,  without  pleading,  his  counsel  moved  to  quash 
this  second  count  on  the  ground  that  proceedings  on  the  same 
charge  were  still  pending  before  the  magistrate  before  whom 
the  Crown  had  elected  to  proceed  summarily — on  the  sole  ground 
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that,  having  elected  to  proceed  summarily  with  respect  to  this 
charge,  the  Crown  could  not  change  its  election.  The  trial  judge 
refused  the  motion — and  the  accused  then  pleaded  to  the  second 
count. 

I am  of  opinion  that  the  trial  judge  was  correct  in  refusing 
the  motion. 

In  Reg,  v.  Weir  et  al.  (1899),  3 C.C.C.  155,  it  was  held  that 
an  accused  against  whom  an  indictment  was  preferred  was  not 
entitled  to  have  the  indictment  quashed  by  reason  of  the  fact 
that  a preliminary  inquiry  in  regard  to  the  same  offence  was 
at  the  time  pending  before  a justice  of  the  peace,  upon  which  the 
latter  had  not  given  his  decision  for  or  against  committal  for 
trial.  In  this  case,  the  indictment  had  been  preferred  under 
the  authority  of  a judge’s  consent  under  s.  641  of  the  1892  Code 
(c.  29). 

It  has  also  been  held  in  Rex  v.  Houle  (1910),  17  C.C.C.  407 
(Que.)  and  in  Rex  v.  Pawliksi  (1915),  31  W.L.R.  675,  24  C.C.C. 
147,  25  D.L.R.  527,  that  the  fact  that  an  accused  was  sent  to 
the  assizes  pursuant  to  a preliminary  inquiry  to  stand  his  trial 
according  to  law,  did  not  deprive  the  Attorney-General  of  the 
right  himself,  by  the  agency  of  his  representative  duly  authorized 
for  the  purpose,  to  present  an  indictment  before  the  grand  jury 
and  to  ignore  entirely  the  proceedings  already  taken  before  the 
magistrate. 

On  the  appeal  Mr.  Slaght,  in  advancing  this  argument  on 
behalf  of  the  accused,  did  not  follow  the  reason  to  quash  ad- 
vanced by  counsel  for  the  accused  at  the  trial,  viz.,  that  the 
Crown,  having  elected  to  proceed  summarily  on  the  charge  in 
count  2,  could  not  re-elect,  so  to  speak.  Instead,  Mr.  Slaght 
argued  that  the  accused  had  not  been  committed  for  trial  as 
contemplated  by  s.  690  of  the  Code,  but  had  been  “bailed  for 
trial”  under  the  provisions  of  s.  696,  and  therefore  that  Crown 
counsel,  in  preferring  the  second  count,  had  not  brought  him- 
self within  the  terms  of  s.  872,  which  only  permits  a bill  of  in- 
dictment against  any  person  who  has  been  committed  for  trial 
for  any  charge  founded  on  the  facts  or  evidence  disclosed  in  the 
depositions  taken  before  the  justice,  on  which  was  based  the 
commitment  for  trial. 

Mr.  Slaght  argued  that  he  found  support  for  his  contention 
that  the  Crown  had  proceeded  under  s.  872  in  the  words  of  the 
Crown  counsel  at  the  trial,  who  had  said:  “The  Crown  can  pro- 
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ceed  on  a charge  in  the  indictment  concerning  any  charge,  con- 
cerning the  facts  set  out  at  the  preliminary  inquiry.  At  the 
preliminary  inquiry  [i.e.,  on  the  charge  in  count  no.  1].  At  the 
preliminary  inquiry  evidence  came  out  that  [sic — as  a result  of 
which]  the  Crown  preferred  a charge  of  driving  while  intoxi- 
cated before  this  Court.” 

Crown  counsel,  in  dealing  on  appeal  with  this  point  claimed 
that  the  second  count  was  added  to  the  indictment  under  the 
authority  conferred  by  s.  873  of  the  Code.  Subs.  3 of  s.  873 
provides  that  it  shall  not  be  necessary  to  state  the  consent  or 
order  in  the  indictment,  and  that  an  objection  to  an  indictment 
for  want  of  such  consent  or  order  must  be  taken  by  motion  to 
quash  the  indictment  before  the  accused  is  given  in  charge. 
Proof  of  authority  of  Crown  counsel  as  such  is  not  needed:  see 
Gagnon  v.  The  King  (1911)  , 23  Que.  K.B.  390,  24  C.C.C.  51. 

Although  there  was  at  the  trial  a motion  to  quash  the  second 
count  in  the  indictment,  it  was  not  on  a ground  based  on  s.  873. 

During  the  argument  in  this  Court  it  was  revealed  by  Crown 
counsel  that  before  the  preferring  of  the  second  count  in  the 
indictment,  a letter  had  been  written  by  the  Deputy  Attorney- 
General  to  the  defence  counsel,  advising  that  such  course  was 
to  be  pursued.  The  Crown  also  tendered  affidavits  by  the 
Attorney- General  and  the  Deputy  Attorney-General  that  such 
second  count  was  added  on  the  direction  of  the  Attorney-General. 
While  similarly  tendering  material  which  was  not  included  in 
the  record  coming  before  this  Court,  Mr.  Slaght  strenuously 
objected  to  the  filing  of  such  affidavits  on  this  appeal. 

In  my  opinion,  it  is  unnecessary  to  consider  and  pass  upon 
the  propriety  of  filing  on  appeal  the  material  tendered  by  the 
respective  counsel.  Failure  to  move  to  quash  on  a ground  based 
on  s.  873  precludes  the  accused  from  now  objecting  to  the  addi- 
tion of  the  second  count  of  the  indictment. 

The  other  ground  of  appeal  advanced  by  counsel  for  the 
appellant  to  which  the  counsel  for  the  Crown  was  asked  to  reply 
was  that  the  trial  judge,  in  the  face  of  objection  thereto  by  the 
defence  counsel,  had  improperly  admitted  evidence,  viz.,  ques- 
tions by  the  Crown  counsel  directed  to  the  condition  of  the 
accused  with  respect  to  intoxication  of  the  accused  and  his  ability 
to  drive  an  automobile  as  a result  thereof.  After  carefully 
reviewing  all  of  the  evidence  of  the  various  witnesses,  I am  of 
the  opinion,  with  all  respect  to  the  trial  judge,  that  he  permitted 
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some  questions  to  be  asked  which  resulted  in  witnesses  express- 
ing opinions  on  matters  which  are  strictly  reserved  to  the  jury. 
However,  on  the  whole,  I am  unable  to  find  that  there  could  have 
been  any  miscarriage  of  justice  resulting  therefrom. 

At  the  conclusion  of  the  judge’s  charge,  the  Crown  counsel, 
amongst  other  matters,  objected  to  the  failure  of  the  judge  to 
deal  with  the  evidence  of  those  witnesses  who  saw  the  accused 
following  the  accident,  and  that  the  judge  had  reviewed  only  the 
evidence  of  medical  witnesses  who  had  not  so  seen  the  accused 
but  who  testified  to  the  reaction  of  insulin  shock.  To  this  objec- 
tion, the  defence  counsel  replied  in  part:  ‘T  felt  that  the  charge 
was  eminently  fair  . . . Your  Honour  has  left  quite  properly 
uncommented  upon  the  evidence  of  the  lay  witnesses  on  both 
sides  and  you  quite  properly  decided  to  deal  with  the  jury  by 
referring  to  the  evidence  of  the  medical  testimony.  ...” 

A full  perusal  of  the  charge  reveals  that,  while  it  falls  short 
in  some  particulars,  it  was  most  favourable  to  the  accused,  stress- 
ing almost  unduly  the  defence  of  insulin  reaction  relied  upon  by 
the  accused.  It  might  well  be  considered  an  understatement  to 
say  that  the  charge  strongly  favoured  the  accused.  On  the 
contrary,  it  called  for  the  unqualified  commendation  and  appro- 
bation of  defence  counsel  following  the  objections  of  the  Crown 
counsel  thereto. 

In  this  connection  I feel  that  the  following  extract  from  the 
recent  case  of  Rex  v.  Deacon,  in  the  Court  of  Appeal  in  the 
Province  of  Manitoba,  [1947]  1 W.W.R.  545  at  561-2,  87  C.C.C. 
271,  is  particularly  apt: 

“The  objections  taken  to  the  trial  judge’s  charge  to  the 
jury  relate,  for  the  most  part,  to  alleged  non-direction  as  to  the 
evidence,  to  which  defence  counsel  made  no  objection  at  the 
trial.  The  argument  of  defence  counsel  on  this  point  consisted 
of  a microscopic  yost  mortem  examination  of  the  charge,  on 
the  assumption  that  they  had  absolutely  no  responsibility  in 
connection  with  the  alleged  errors  and  omissions,  but  that  the 
entire  burden  and  responsibility  rested  on  the  trial  judge. 

“The  rules  which  impose  onerous  duties  on  the  trial  judge 
to  safeguard  the  interests  of  a person  who  is  being  tried  on  a 
criminal  charge  have  their  origin  in  a period  when  the  accused 
was  not  entitled  to  be  defended  by  counsel  and  when  he  was  not 
allowed  to  give  evidence.  . . . 
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“I  adopt  as  applicable  to  most  of  the  objections  to  the  trial 
judge’s  charge  in  the  case  at  bar  the  following  passage  from 
the  judgment  of  Hodgins,  J.A.  in  Rex  v.  Silver  stone  [1931]  O.R. 
50,  at  69,  55  C.C.C.  270,  ([1931]  3 D.L.R.  769) : 

‘‘  ‘None  of  the  objections  to  the  charge  of  the  learned  trial 
judge  were  taken  at  the  trial,  either  before  or  after  the  jury 
retired.  This  is  not  only  unfair  to  the  judge  but  to  the  parties, 
as  omissions  or  mistakes  which  could  readily  be  corrected  on 
the  spot,  if  called  to  the  judge’s  attention,  can  only  be  put  right 
by  granting  a new  trial  with  all  its  attendant  expense.  I desire 
to  record  my  view  that  such  objections  raised  for  the  first  time 
in  the  court  of  appeal,  as  here,  should  not  be  given  effect  to.  In 
certain  cases  objections  may  be  of  such  a character  that  a dif- 
ferent course  should  be  taken,  if  a serious  miscarriage  of  justice 
would,  in  the  opinion  of  the  court,  result  if  they  were  ignored.’ 
“In  Stirland  v.  Director  of  Public  Prosecutions,  [1944]  A.C. 
315  ([1944]  2 All  E.R.  13,  30  Cr.  App.  R.  40),  Viscount  Simon, 
L.C.,  said,  at  p.  328: 

“ ‘The  failure  of  counsel  to  object  may  have  a bearing  on  the 
question  whether  the  accused  was  really  prejudiced.  It  is  not 
a proper  use  of  counsel’s  discretion  to  raise  no  objection  at  the 
time  in  order  to  preserve  a ground  of  objection  for  a possible 
appeal.’ 

“In  Rex  V.  Hill  (1928)  61  O.L.R.  645,  at  649,  49  C.C.C.  161 
( [1928]  2 D.L.R.  736),  the  Court  said: 

“ ‘A  fair  test  of  the  propriety  of  a charge  is  that  no  objection 
was  taken  to  it  at  the  time  it  was  delivered — not  its  subjection 
afterwards  to  microscopic  scrutiny  before  an  appellate  court.’ 
“See  also  Reg.  v.  Pick  (1866)  16  U.C.C.P.  379;  Rex  v.  Lew 
(1912)  19  W.L.R.  853  at  p.  855,  [17  B.C.R.  77,  19  C.C.C.  281, 
1 D.L.R.  99] ; Rex  v.  Duckworth  (1916)  37  O.L.R.  197  at  pp.  247- 
248  [26  C.C.C.  314,  31  D.L.R.  570];  Rex  v.  Cutter  (1944)  30 
Cr.  App.  R.  107,  at  p.  110  ( [1944]  2 All  E.R.  337). 

“I  would  respectfully  point  out  that,  when  the  right  was 
given  to  an  accused  person  in  felony  cases  to  be  defended  by 
counsel,  his  acts  and  omissions  became  the  acts  and  omissions 
of  the  accused,  and  the  accused  is  bound  thereby.  It  seems  to 
me  that,  when  the  privilege  of  representation  by  counsel  was 
conferred  on  the  accused,  substantially  the  entire  burden  of 
safeguarding  the  interests  of  the  accused  was  thereby  trans- 
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ferred  from  the  shoulders  of  the  trial  judge  to  the  shoulders  of 
defence  counsel.  I reject  the  implied  suggestion  that  all  that  it 
did  was  to  impose  on  the  trial  judge  the  additional  duty  of  act- 
ing as  wet  nurse  to  defence  counsel.” 

In  the  light  of  these  observations,  I must  come  to  the  con- 
clusion, after  a full  consideration  of  the  grounds  argued  on  be- 
half of  the  appellant,  that  no  substantial  wrong  or  miscarriage 
of  justice  has  actually  occurred  in  this  case. 

The  appeal  fails  and  the  conviction  should  be  affirmed. 

Aylesworth  J.A.: — I have  had  the  opportunity  of  consider- 
ing the  reasons  for  judgment  in  this  appeal  which  have  been 
delivered  by  the  learned  Chief  Justice,  and  I am  in  full  accord 
with  those  reasons.  I desire,  however,  to  join  with  my  brother 
Hope  in  his  observations  in  the  reasons  for  judgment  delivered 
by  him  as  to  the  aptness  in  this  particular  appeal  of  the  extract 
by  him  quoted  from  Rex  v.  Deacon^  supra. 

Appeal  dismissed. 

Solicitor  for  the  accused,  appellant:  Arthur  W.  S.  Greer, 
Oshawa. 
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[COURT  OF  APPEAL.] 

Dokuchia  v.  St.  Paul  Fire  & Marine  Insurance  Company. 

Insurance — Automobile  Liability  Policy — Recovery  against  Insurer  by 
Person  Injured  by  Insured — Conditions  of  Success  in  Action — The 
Insurance  Act,  R.S.O.  1937,  c.  256,  s.  205. 

Where  a person,  having  recovered  a judgment  against  the  owner  of  a 
motor  vehicle,  seeks  to  recover,  under  s.  205  of  The  Insurance.  Act, 
against  the  insurer  of  the  judgment  debtor,  he  must  prove:  (1)  that 
his  loss  or  damage  arose  from  the  ownership,  use  or  operation  of  the 
automobile;  (2)  that  the  insured  was  legally  liable  to  him  in  damages 
for  those  injuries;  and  (3)  the  agreement  by  the  insurer  to  indemnify 
the  insured  against  such  a claim.  All  this  is  necessary  in  order  to 
establish,  as  the  plaintiff  must,  that  his  claim  against  the  insured  was 
one  for  which  indemnity  is  provided  by  the  policy,  and  he  must 
affirmatively  establish  that  his  claim  was  not  within  any  exception 
contained  in  the  policy.  The  nature  of  the  claim  is  not  established, 
so  as  to  entitle  the  plaintiff  to  recover,  merely  by  proving  the  judg- 
ment. The  Continental  Casualty  Company  v.  Yorke,  [19^30]  S.C.R. 
180,  applied. 

Judgments — Evidentiary  Effect. 

A judgment  is  not  evidence,  even  inter  partes,  of  any  fact  which  was 
neither  directly  decided  nor  a necessary  ground  of  the  decision.  It 
is  never  evidence  of  matters  which  merely  came  collaterally  in 
question,  or  were  incidentally  cognizable,  or  which  could  only  be 
inferred  by  argument  from  the  decision.  13  Halsbury,  2nd  ed.  1934, 
pp.  684,  686,  referred  to. 

An  appeal  by  the  defendant  from  the  judgment  of  Mackay 
J.  in  favour  of  the  plaintiff.  The  facts  are  stated  in  the  reasons 
for  judgment.  l 

2nd  April  1947.  The  appeal  was  hear  by  Henderson,  Roach 
and  Hogg  JJ.A. 

J.  W.  Pickup,  K.C.  {J.  8.  McKinnon,  with  him),  for  the  de- 
fendant, appellant:  On  the  case  as  presented,  the  plaintiff  has 

shown  no  cause  of  action  against  the  defendant,  because  he 
has  not  proved  that  his  claim  is  one  for  which  indemnity  is 
provided  by  the  insurance,  and  this  is  essential:  The  Continental 
Casualty  Company  v.  Yorke,  [1930]  S.C.R.  180,  [1930]  1 D.L.R. 
609.  In  fact,  the  loss  is  shown  not  to  have  been  covered  by  the 
policy.  The  loss  did  not  arise  from  the  use,  operation  or  owner- 
ship of  a motor  vehicle,  but  from  the  use  of  gasoline : see  the  rea- 
sons of  Laidlaw  and  Henderson  JJ.A.  in  Dokuchia  v.  Domansch, 
[1945]  O.R.  141,  [1945]  1 D.L.R.  757. 

Further,  the  plaintiff  was  employed  by  the  insured  at  the  time 
of  the  accident,  and  injuries  to  employees  are  expressly  excluded 
by  the  policy.  [Henderson  J.A.:  Was  evidence  given  in  this 

case  to  show  that  the  plaintiff  was  an  employee?]  It  was  men- 
tioned incidentally  twice,  and  he  must  have  been  either  an 
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employee  or  a passenger.  [Roach  J.A.:  Could  he  not  have  been 
a volunteer?]  I must  assume  that  he  was  an  employee,  because 
he  so  pleaded  in  the  Domansch  action.  [Roach  J.A.:  What 
would  be  the  position  if  he  was  neither  a passenger  nor  an  em- 
ployee, but  a volunteer,  assisting  in  the  operation  of  the  truck?] 
He  would  not  be  within  the  exceptions  in  the  policy. 

The  plaintiff  is  estopped  from  claiming  against  us.  Copies 
of  the  writ  and  statement  of  claim  in  DokucMa  v.  Domansch 
was  delivered  to  us,  but  they  disclosed  nothing  for  which  the 
insurer  could  be  liable. 

[Roach  J.A.:  Was  the  trial  judge  entitled  to  look  at  the 
reasons  for  judgment  in  DokucMa  v.  Domansch?  ^ A judgment 
is  conclusive  proof,  against  all  the  world,  of  the  existence,  date 
and  legal  consequences  of  the  judgment,  but  no  further:  13  Hals- 
bury,  2nd  ed.  1934,  p.  685. 

The  plaintiffs  counsel  did  not  put  his  client  in  the  witness- 
box,  and  the  plaintiff’s  case  was  consequently  not  proved. 

C.  L.  Yoerger,  for  the  plaintiff,  respondent:  The  plaintiff’s 
right,  under  s.  205(1)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256, 
is  a higher  one  than  the  right  of  the  insured  against  his  insurer. 
The  plaintiff  makes  out  his  case  by  proving  his  judgment  against 
the  insured,  and  he  is  entitled,  for  this  purpose,  to  rely  upon  the 
reasons  for  the  judgment.  [Roach  J.A.:  You  must  surely  prove 
that  your  judgment  is  of  a type  which  brings  it  within  the  sec- 
tion.] It  is  clear,  from  The  Continental  Casualty  Company  v, 
Yorke,  supra,  and  The  Century  Indemnity  Company  v.  Rogers, 
[1932]  S.C.R.  529,  [1932]  2 D.L.R.  582,  that  the  insurer  is  bound 
by  the  judgment  against  its  insured,  both  as  to  the  fact  of  the 
judgment  and  as  to  its  amount.  [Roach  J.A.:  Did  the  insurer, 
in  the  Rogers  case,  defend  the  action  against  the  insured?] 
That  does  not  appear  from  the  reasons  for  judgment,  but  until 
1935  the  insurer  had  no  right  to  be  made  a party. 

[Roach  J.A.:  You  have  proved  an  unsatisfied  judgment,  but 
have  you  proved  that  it  is  for  a claim  covered  by  the  policy?] 
The  plaintiff’s  counsel  attempted  to  do  that  by  putting  in  the 
reasons  for  judgment  in  DokucMa  v.  Domansch,  but  the  trial 
judge  refused  to  receive  them.  It  is  submitted  that  this  ruling 
was  wrong,  and  should  be  reversed. 

The  judgment  in  Dokuchia  v.  Domansch  decides  a matter  of 
status,  and  is  therefore  a judgment  in  rem.  Even  a judgment 
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inter  partes  creates  an  estoppel  as  against  parties  and  their 
privies. 

If  necessary,  we  ask  this  Court  to  allow  evidence  to  be  given, 
under  Rule  232(1),  proving  the  accident  and  its  circumstances. 
[Henderson  J.A.:  How  can  you  escape  the  consequences  of 
pleading  that  the  plaintiff  was  employed  by  the  insured?]  There 
was  no  mention  of  the  time  when  the  employment  started;  it 
was  to  start  in  the  future.  [Henderson  J.A.:  Where  does  that 
appear?]  In  the  evidence  at  the  trial  of  the  Domansch  action. 
The  statement  of  claim  in  that  action  was  amended  after  a copy 
had  been  delivered  to  the  present  defendant,  and  we  are  not 
estopped,  merely  because  of  the  delivery  of  the  original  state- 
ment of  claim,  from  now  alleging  that  we  were  not  employed. 
The  insurer  took  no  steps  to  ascertain  whether  the  statement  of 
claim  had  been  amended;  it  could  have  been  made  a third  party 
in  the  action,  and  in  that  case  it  would  have  had  notice  of  the 
amendment. 

The  trial  in  Dokuchia  v.  Domansch  proceeded  upon  the  basis 
of  negligence  in  the  operation  of  a motor  vehicle.  The  dangerous 
substance,  gasoline,  was  being  carried  merely  as  fuel,  and  the 
plaintiff’s  injuries  resulted  from  negligent  operation  of  the 
vehicle.  [Roach  J.A.:  There  is  no  evidence  in  this  record  to 
show  whether  the  accident  arose  from  negligence  in  operation, 
or  from  the  presence  of  a dangerous  substance.]  It  is  submitted, 
in  that  event,  that  there  should  be  a new  trial  rather  than  a dis- 
missal. Even  a new  trial  would  work  an  injustice  to  the  plaintiff, 
since  the  present  defendant  has  already  had  two  chances  to  defeat 
our  claim. 

We  refer  also  to  Musgrove  v.  Pandelis,  [1919]  2 K.B.  43; 
Read  v.  J.  Lyons  Co,  Ltd.,  [1946]  2 All  E.R.  471. 

J.  W.  Pickup,  K.C.,  in  reply. 

Cur.  adv.  vult. 

30th  April  1947.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — ^This  is  an  appeal  from  the  judgment  of  the 
Honourable  Mr.  Justice  Mackay,  pronounced  on  the  9th  July 
1946,  by  which  it  was  adjudged  that  the  plaintiff  recover  from 
the  defendant  the  sum  of  $4,925  and  costs. 

The  plaintiff  recovered  a judgment,  dated  the  16th  June 
1944,  against  one  Domansch,  in  the  sum  of  $4,361  damages  and 
$564  costs  on  account  of  personal  injuries  received  and  out-of- 
pocket  expenses  incurred.  {Dokuchia  v.  Domansch,  [1944] 
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O.W.N.  461,  [1944]  3 D.L.R.  559,  affirmed  [1945]  O.R.  141, 
[1945]  1 D.L.R.  757.)  In  an  effort  to  obtain  satisfaction  of  the 
judgment,  the  plaintiff  caused  a writ  of  fi.  fa.  to  be  issued  against 
the  goods  and  lands  of  Domansch.  That  writ  of  fi.  fa.  was  re- 
turned nulla  hona  by  the  sheriff,  and  that  judgment  remains 
unsatisfied. 

Under  date  27th  October  1942  the  defendant  in  this  action 
issued  a policy  of  insurance  to  the  said  Domansch  in  respect  of  a 
motor  truck,  which  policy  included  a coverage  for  legal  liability 
for  bodily  injury  or  death  to  one  person  in  the  sum  of  $5,000. 
That  policy  would  appear  to  have  been  in  full  force  and  effect 
at  the  time  when  the  plaintiff  received  the  injuries  to  which  refer- 
ence has  already  been  made.  There  are  certain  limitations  as  to 
the  liability  of  the  insurer  under  that  policy.  By  it : 

“The  Insurer  agrees  to  indemnify  the  Insured  . . . against 
the  liability  imposed  by  law  upon  the  Insured  . . . for  loss  or 
damage  arising  from  the  ownership,  use  or  operation  of  the 
automobile . . . 

^'Provided  always  that  that  Insurer  shall  not  be  liable  . . . 
“(d)  For  any  loss  or  damage  resulting  from  bodily  injury 
to  or  the  death  of  any  person  being  carried  in  or  upon  or  entering 
or  getting  on  to  or  alighting  from  the  automobile;  or 

“(e)  For  loss  or  damage  resulting  from  bodily  injury  to  or 
the  death  of  any  employee  of  any  person  insured  by  this  Policy 
while  engaged  in  the  operation  or  repair  of  the  automobile”. 

In  the  present  action  the  plaintiff  sues  on  behalf  of  himself 
and  all  persons  having  judgments  or  claims  against  the  judgment 
debtor  Domansch  for  which  indemnity  is  provided  by  the  said 
policy  of  insurance.  The  action  is  brought  under  the  provisions 
of  s.  205  of  The  Insurance  Act,  R.S.O.  1937,  c.  256,  the  relevant 
portion  of  which  reads  as  follows : 

“(1)  Any  person  having  a claim  against  an  insured,  for 
which  indemnity  is  provided  by  a motor  vehicle  liability  policy, 
shall,  notwithstanding  that  such  person  is  not  a party  to  the 
contract,  be  entitled,  upon  recovering  a judgment  therefor 
against  the  insured,  to  have  the  insurance  money  payable  under 
the  policy  applied  in  or  towards  satisfaction  of  his  judgment  and 
of  any  other  judgments  or  claims  against  the  insured  covered  by 
the  indemnity  and  may,  on  behalf  of  himself  and  all  persons 
having  such  judgments  or  claims,  maintain  an  action  against 
the  insurer  to  have  the  insurance  money  so  applied.” 

In  the  action  of  Dokuchia  v.  Domansch,  the  endorsement  on 
the  writ  of  summons  was  as  follows : 
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'‘The  Plaintiff'^s  claim  is  for  $5,000  damages  for  injuries 
sustained  by  the  Plaintiff  while  working  for  the  defendant  on 
truck  being  driven  by  the  Defendant.” 

The  statement  of  claim  in  that  action  originally  contained  the 
following  allegations : 

"2.  The  plaintiff  was  employed  at  Arbor  Vitae  as  driver  for 
the  defendant’s  truck  and  on  the  23rd  of  November,  1942,  the 
defendant  who  was  driving  in  the  truck  with  the  plaintiff  said 
he  would  drive  and  directed  the  plaintiff  to  pour  gasoline  in  the 
carburetor  while  he,  the  defendant,  drove. 

‘‘3.  While  obeying  the  instructions  of  his  employer,  the  de- 
fendant, there  was  an  explosion  and  the  plaintiff  was  thrown  to 
the  ground  and  the  truck  heavily  loaded  ran  over  him. 

“4.  The  plaintiff  thereby  suffered  such  injuries  as  necessi- 
tated the  amputation  of  both  legs  above  the  knee. 

“6.  The  said  defendant  was  grossly  negligent  in  directing 
his  said  employee  to  undertake  work  which  was  dangerous  and 
which  caused  the  injuries  complained  of.” 

Paras.  3 and  6 of  that  statement  of  claim  were  later  amended 
and  as  amended  are  as  follows : 

“3.  While  obeying  the  instructions  of  the  defendant,  there 
was  an  explosion  and  the  plaintiff  was  thrown  to  the  ground  and 
before  he  could  move  out  of  the  way  the  truck  heavily  loaded 
ran  over  him.” 

“6.  The  said  defendant  was  grossly  negligent  in  directing 
the  said  plaintiff  to  undertake  work  which  was  dangerous  and 
which  caused  the  injuries  complained  of  and  was  also  negligent 
in  striking  the  plaintiff  while  the  plaintiff  was  standing  on  the 
ground.” 

The  statement  of  defence  in  that  action  was  not  filed  as  an 
exhibit  in  the  present  action  and,  therefore,  is  not  before  us. 

The  defences  put  forward  by  the  present  defendant  in  its 
pleading  are  several,  but  for  the  purposes  of  this  appeal  it  will 
suffice  to  say  that  they  include  the  defence  that  the  claim  for 
which  the  plaintiff  recovered  judgment  is  not  one  for  which  the 
insured  Domansch  was  indemnified  by  the  policy  of  insurance. 

It  should  be  here  stated  that  the  insurer  did  not  defend  the 
action  of  Dokuchia  v.  Domansch.  It  was  notified  by  Domansch 
that  the  action  had  been  commenced,  but,  as  would  appear  from 
certain  correspondence  between  the  insurer  and  its  agent,  entered 
as  exhibits,  it  refrained  from  defending  the  action  upon  the 
ground  that  the  plaintiff’s  claim  in  that  action  was  not  one 
Included  in  the  coverage  provided  by  the  said  policy. 
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By  virtue  of  s.  205(1)  of  The  Insurance  Act,  the  plaintiff  is 
required  to  prove  that  his  judgment  against  Domansch  is  based 
on  a claim  for  which  indemnity  is  provided  by  the  policy.  This 
involves  proving,  first,  that  his  loss  or  damage  arose  “from  the 
ownership,  use  or  operation  of  the  automobile”,  and,  that  having 
been  proved,  second,  that  his  loss  or  damage  did  not  come  within 
the  exceptions  in  the  policy  for  which  no  indemnity  is  provided. 

No  evidence  was  tendered  as  to  the  circumstances  under 
which  the  plaintiff  received  the  injuries  for  which  he  recovered 
judgment,  or  as  to  whether  or  not  at  the  time  he  received  those 
injuries  he  was  in  the  employ  of  the  insured.  The  plaintiff 
proved  the  policy  of  insurance,  the  original  judgment,  the  judg- 
ment on  the  appeal  and  the  reasons  therefor,  the  plaintiff’s  plead- 
ing in  the  original  action,  that  both  the  original  and  the  amended 
statement  of  claim  had  been  served  on  the  insurer’s  agent  and 
sent  by  him  to  the  insurer,  and  that  the  judgment  was  unsatis- 
fied. The  plaintiff  did  not  give  evidence,  and  counsel  for  the 
defendant  submitted  no  evidence. 

In  this  Court,  counsel  for  the  appellant  relied  upon  the  judg- 
ment of  the  Supreme  Court  of  Canada  in  The  Continental  Casu~ 
alty  Company  v.  Yorke,  [1930]  S.C.R.  180,  [1930]  1 D.L.R.  609, 
in  support  of  his  argument  that  the  plaintiff  here  had  not  estab- 
lished a prima  facie  case.  There  the  right  of  action  was  given 
by  s.  85(1)  of  The  Insurance  Act,  R.S.O.  1927,  c.  222,  which  read 
as  follows : 

“In  any  case  in  which  a person  insured  against  liability  for 
injury  or  damage  to  persons  or  property  of  others  has  failed  to 
satisfy  a judgment  obtained  by  a claimant  for  such  injury  or 
damage  and  an  execution  against  the  insured  in  respect  thereof 
is  returned  unsatisfied,  such  execution  creditor  shall  have  a right 
of  action  against  the  insurer  to  recover  an  amount  not  exceeding 
the  face  amount  of  the  policy  or  the  amount  of  the  judgment  in 
the  same  manner  and  subject  to  the  same  equities  as  the  insured 
would  have  if  the  said  judgment  had  been  satisfied.” 

Lament  J.,  in  delivering  the  judgment  of  the  Court,  said  that 
the  section  gave  the  respondent  therein  a right  of  action  against 
the  insurer,  to  be  exercised  in  the  same  manner  as  if  the  insured 
had  paid  the  judgment  and  brought  the  action,  and  to  be  exer- 
cised also  subject  to  the  same  equities  which  would  prevail  be- 
tween the  insurer  and  the  insured;  that  had  the  insured  paid  the 
judgment  and  brought  the  action,  the  insured,  in  order  to  suc- 
ceed, would  have  to  establish:  (1)  the  agreement  to  indemnify; 
(2)  that  the  injury  insured  against  had  been  inflicted  by  the 
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insured’s  automobile;  and  (3)  that  the  insured  was  legally  liable 
for  damages  for  those  injuries. 

In  my  opinion,  the  effect  of  the  present  section  is  to  give 
a claimant,  who  has  recovered  a judgment  for  damages,  more 
than  a mere  “right  to  sue”.  That  is  to  say,  the  present  statute 
does  more  than  merely  authorize  procedure.  It  creates  a sub- 
stantive right  in  such  judgment  creditor  enforceable  by  action 
against  the  insurer,  all,  of  course,  depending  upon  the  claim, 
which  becomes  merged  in  the  judgment,  being  one  for  which 
indemnity  is  provided  by  the  policy. 

The  plaintiff  here  did  not  prove  in  this  action  the  nature  of 
his  original  claim  merely  by  proving  the  judgment,  except  to 
the  extent  that  it  was  one  for  damages,  nor  is  it  possible  by 
looking  at  the  statement  of  claim  in  the  original  action  to  deter- 
mine whether  the  claim  which  became  merged  in  the  judgment 
was  one  covered  by  the  policy.  A judgment,  even  inter  partes, 
is  not  evidence  of  any  fact  which  was  neither  directly  decided 
nor  a necessary  ground  of  the  decision.  Thus,  it  is  never  evi- 
dence of  matters  which  merely  came  collaterally  in  question,  or 
were  incidentally  cognizable,  or  which  can  only  be  inferred  by 
argument  from  the  decision:  13  Halsbury,  2nd  ed.  1934,  p.  684. 

It  is  impossible  on  the  present  record  to  determine  whether 
the  plaintiff,  at  the  time  he  was  injured,  was  or  was  not  in  the 
employ  of  the  insured.  There  is  no  evidence  one  way  or  the 
other.  In  order  to  succeed,  the  plaintiff  must  prove,  inter  alia, 
that  he  was  not.  For  the  same  reason,  it  is  impossible  to  deter- 
mine whether  the  plaintiff’s  loss  or  damage  comes  within  the 
exception  (d)  contained  in  the  policy.  In  order  to  succeed,  the 
plaintiff  must  also  prove,  inter  alia,  that  it  does  not. 

That  is  sufficient  for  the  determination  of  this  appeal;  but 
I go  further  and  say  that,  in  my  opinion,  neither  the  statute 
nor  the  terms  of  the  policy  has  lessened  the  burden  which  rests 
on  the  plaintiff,  and  that,  as  in  The  Continental  Casualty  Com- 
pany V.  Yorke,  supra,  he  must  still  prove:  (1)  that  his  loss  or 
damage  arose  from  the  use  or  operation  of  the  motor  truck 
in  respect  of  which  the  policy  of  insurance  was  issued;  (2)  that 
the  insured  Domansch  was  legally  liable  to  him  in  damages  for 
those  injuries;  and  (3)  the  agreement  to  indemnify,  I say  that 
for  this  reason,  namely,  that  in  proving,  as  he  must,  that  his 
claim  against  Domansch  was  one  for  which  indemnity  was 
provided  by  the  policy,  he  thereby  proves  all  the  foregoing. 
If  he  proves  less,  he  fails. 
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In  my  opinion,  the  statute  has  not  displaced  the  common 
law  principle  quoted  by  Mr.  Justice  Lamont  and  now  found 
in  13  Halsbury,  art.  756,  p.  686: 

“A  judgment  in  personam  or  inter  partes  is  conclusive  proof 
as  against  parties  and  privies  of  the  truth  of  the  facts  upon 
which  such  judgment  is  based,  but,  excepting  as  above  stated, 
to  prove  its  existence,  date,  and  consequences,  it  is  inadmissible 
in  evidence  as  against  strangers,  except  (1)  where  it  determines  a 
question  of  public  right  and  is  admissible  as  evidence  of  reputa- 
tion; (2)  in  bankruptcy  or  administration  proceedings;  (3)  in 
divorce  cases;  and  (4)  to  some  extent  in  patent  actions.” 

The  appeal  must  be  allowed  with  costs.  I would  not  dismiss 
the  action.  I think  there  should  be  a new  trial  and  the  plaintiff 
should  have  another  opportunity  of  proving  what  he  or  his  advis- 
ers conceive  to  be  a proper  claim  against  this  defendant.  If  the 
appellant  fails  on  such  new  trial  there  should  be  no  costs  of  the 
former  trial.  If  the  appellant  succeeds  on  the  new  trial  then  it 
should  also  have  its  costs  of  the  former  trial. 

New  trial  ordered. 

Solicitor  for  the  plaintiffs  respondent:  C.  L.  Fitchs  Fort 
Frances. 

Solicitors  for  the  defendant,  appellant:  A.  G.  Murray,  Rainy 
River;  McMaster,  Montgomery , Sullen,  Steele,  Willoughby  d 
McKinnon,  Toronto. 
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[COURT  OF  APPEAL.] 

The  City  of  Toronto  v.  Central  Jewish  Institute, 

Municipal  Corporations — Zoning  By-laws — Applicahility  — Use  of  Prem- 
ises at  Time  of  Passing  of  By-law — Nursery  Schools  and  Grade 
Schools — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  406,  as  re-enacted 
hy  1941,  c.  35,  s.  13,  and  amended  by  1943,  c.  16,  s.  11. 

Where  it  is  sought  to  restrain  the  use  of  a building  in  violation  of  a 
by-law  passed  under  s.  406  of  The  Municipal  Act,  as  amended,  and 
the  defence  is  that  the  building  was  used  for  the  prohibited  purpose 
at  the  date  of  the  passing  of  the  by-law,  and  is  therefore  within  the 
exemption  provided  for  by  s.  406(2),  the  question  at  issue  is  whether, 
at  the  date  of  the  passing  of  the  by-law,  the  building  was  in  fact 
used  for  any  purpose  prohibited  by  the  by-law,  and  whether  that 
user  continued.  If  it  was  so  used,  then  the  exemption  applies,  so 
long  as  the  same  user  continues,  but  if  the  user  is  changed,  or  more 
of  the  building  is  used  for  the  prohibited  purpose  than  was  so  used 
at  the  time  of  the  passing  of  the  by-law,  the  exemption  ceases. 
Re  Wilmot  et  al.  and  The  City  of  Kingston,  [1946]  O.R.  437;  City  of 
Toronto  Corporation  v.  Trustees  of  the  Roman  Catholic  Separate 
Schools  of  Toronto,  [1926]  A.C.  81,  applied.  Re  Hartley  and  City  of 
Toronto  (1924),  56  O.L.R.  433,  must  be  taken  as  overruled  by  the 
judgment  in  the  Separate  Schools  case,  supra. 

Although,  by  subs.  3 of  s.  406,  no  part  of  a by-law  passed  under  the 
section  can  come  into  force  without  the  approval  of  the  Municipal 
Board,  yet,  when  once  that  approval  has  been  given,  the  crucial 
date,  for  determining  the  user  of  premises  and  the  applicability  of 
the  exemption  provided  for  by  subs.  2,  is  the  date  of  the  passing  of 
the  by-law,  and  not  that  of  its  approval  by  the  Municipal  Board,  and 
it  is  the  user  of  the  premises  upon  the  former  date  which  is  contem- 
plated by  subs.  2.  Re  Wilmot  et  al.  and  The  City  of  Kingston,  supra, 
agreed  with. 

An  appeal  by  the  defendant  from  the  judgment  of  Barlow 
J.,  [1947]  O.W.N.  318,  granting  an  injunction  to  restrain  the 
defendant  from  using  its  premises  as  a school,  contrary  to  a 
by-law. 

10th  April  1947.  The  appeal  was  heard  by  Henderson,  Hogg 
and  Aylesworth  JJ.A. 

J,  R.  Cartwright,  K.C.  (Samuel  Cohen,  with  him),  for  the 
defendant,  appellant : The  use  made  of  this  building  before  24th 
July  1946,  when  the  by-law  was  passed,  was  sufficient  to  bring 
us  within  the  exemption  provided  for  by  s.  406(2)  of  The  Munic- 
ipal Act,  R.S.O.  1937,  c.  266,  as  re-enacted  by  1941,  c.  35,  s.  13. 
The  property  had  been  used  as  a school  before  that  date,  and  it 
is  immaterial  what  kind  of  school  it  was,  or  that  the  type  of 
school  might  change. 

We  rely  on  Re  Hartley  and  City  of  Toronto  (1924) , 56  O.L.R. 
433,  and  submit  that  the  trial  judge  was  wrong  in  holding  that 
this  case  had  been  overruled  by  City  of  Toronto  Corporation  v. 
Trustees  of  the  Roman  Catholic  Separate  Schools  of  Toronto, 
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[1926]  A.C.  81,  [1925]  3 D.L.R.  880,  reversing,  [1924]  S.C.R. 
368,  [1924]  3 D.L.R.  113. 

Re  Wilmot  et  dl.  and  The  City  of  Kingston,  [1946]  O.R.  437, 
[1946]  3 D.L.R.  790,  is  not  authority  for  holding  that  the  effec- 
tive date  of  the  by-law  is  to  be  deemed  the  date  on  which  it  was 
passed.  The  by-law,  by  the  amendment  made  to  s.  406  by  1943, 
c.  16,  s.  11,  is  clearly  not  effective  until  it  has  been  approved 
by  the  Municipal  Board,  and  there  is  no  justification  for  dating 
back  its  effectiveness  after  that  approval  has  been  given.  The 
school  was  in  full  operation  by  the  time  this  approval  was  given. 
The  point  was  not  even  argued  in  the  Wilmot  case. 

F,  A.  A,  Campbell,  K.C.,  for  the  plaintiff,  respondent:  We  rely 
on  the  trial  judge’s  findings  as  to  user,  which  were  made  on  con- 
flicting evidence,  and,  being  based  to  some  extent  at  least  on 
the  credibility  of  witnesses,  should  have  the  same  effect  as  find- 
ings of  a jury.  There  was  certainly  evidence  to  support  the 
findings:  Green  et  al.  v.  Canadian  National  Railways,  [1932] 
S.C.R.  689  at  699,  [1932]  4 D.L.R.  593,  40  C.R.C.  157. 

Even  if  the  premises  were  being  used  as  a summer  school 
on  24th  July  1946,  that  user  was  changed  after  that  date,  and 
the  injunction  should  therefore  continue.  The  onus  is  on  the 
defendant  to  bring  itself  within  the  exemption:  Rex  v.  Gooder- 
ham  d Worts  Ltd.,  62  O.L.R.  218  at  221-3,  [1928]  3 D.L.R.  109. 
It  is  important  to  note  the  wording  of  s.  406(2),  as  amended. 
What  the  occupier  is  permitted  to  continue  is  the  user  at  the  time 
of  the  passing  of  the  by-law;  if  this  user  changes,  the  exemption 
ceases. 

Even  if  there  was  user  of  part  of  the  premises,  this  does  not 
entitle  the  defendant,  after  the  effective  date  of  the  by-law,  to 
use  the  whole  of  them  for  a prohibited  use : the  Separate  Schools 
case,  supra,  which  must  be  taken  to  have  overruled  Re  Hartley 
and  City  of  Toronto,  supra. 

Re  Wilmot  et  al.  and  The  City  of  Kingston,  supra,  is  definite 
authority  to  the  effect  that  once  a by-law  has  been  approved 
it  is  deemed  to  have  been  effective  from  the  date  of  its  passing; 
see  also  Re  Upper  Canada  Estates  Ltd.  and  MacNicol,  [1931] 
O.R.  465  at  469,  [1931]  4 D.L.R.  459. 

Cases  as  to  dominant  or  paramount  user  under  The  Asse^- 
ment  Act,  R.S.O.  1937,  c.  272,  may  be  referred  to  by  analogy. 
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J.  R.  Cartwright,  K,C.,  in  reply:  If  the  interpretation  of  a 

statute  is  doubtful,  the  Court  will  lean  towards  an  interpretation 
which  will  not  give  a retrospective  effect:  Craies  on  Statute 
Law,  4th  ed.  1936,  p.  351. 

Reliance  on  cases  under  The  Assessment  Act  is  dangerous 
since  they  are  decided  under  a wholly  different  statutory  pro- 
vision. 

Cur.  adv.  vult. 

30th  April  1947.  The  judgment  of  the  Court  was  delivered 
by 

Hogg  J.A.: — This  is  an  appeal  by  the  Central  Jewish  Insti- 
tute from  a judgment  of  Barlow  J.,  pronounced  on  the  27th 
February  1947,  by  which  the  appellant  was  restrained  from  using 
premises  561  Avenue  Road,  in  the  city  of  Toronto,  as  a school 
or  a nursery  school  contrary  to  the  provisions  of  By-law  no. 
16654  of  the  City  of  Toronto. 

On  the  25th  June  1946  the  appellant  or  its  agent  made  an 
offer  to  purchase  the  premises  in  question  from  the  owner,  W. 
C.  Greenhill,  and  this  offer  v/as  accepted  on  the  27th  June  1946. 
The  agreement  provided  for  the  completion  of  the  sale  on  the  1st 
September  1946,  and  on  that  date  the  purchaser  was  entitled  to 
go  into  possession.  On  the  12th  July  1946  the  vendor  and  the 
purchaser  amended  the  agreement  for  sale  by  the  inclusion  of 
certain  terms  which  will  hereafter  be  referred  to. 

On  the  24th  July  1946  the  respondent  passed  By-law  no. 
16654,  as  it  was  empowered  to  do  by  The  Municipal  Act,  R.S.O. 
1937,  c.  266,  s.  406,  as  amended.  By  an  amendment  to  this 
section  passed  in  1943,  c.  16,  s.  11,  no  by-law  passed  under  s.  406 
of  The  Municipal  Act  is  to  come  into  force  without  the  approval 
of  the  Municipal  Board.  Such  approval  was  granted  on  the  24th 
September  1946.  By  s.  13  of  The  Municipal  Amendment  Act, 
1941,  c.  35,  s.  406  of  The  Municipal  Act  was  repealed  and  the 
following  in  part  substituted  therefor: 

“406. — (1)  By-laws  may  be  passed  by  the  councils  of  local 
municipalities : — 

“1,  For  prohibiting  the  use  of  land,  for  or  except  for  such 
purposes  as  may  be  set  out  in  the  by-law,  within  any  defined  area 
or  areas  or  abutting  on  any  defined  highway  or  part  of  a high- 
way. 
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“2.  For  prohibiting  the  erection  or  use  of  buildings,  for  or 
except  for  such  purposes  as  may  be  set  out  in  the  by-law,  within 
any  defined  area  or  areas  or  upon  land  abutting  on  any  defined 
highway  or  part  of  a highway.” 

Subs.  2 of  s.  406,  as  amended  by  the  statute  of  1941,  reads 
in  part: 

“No  by-law  passed  under  this  section  shall  apply  to  any  land 
or  building  which,  on  the  day  of  the  passing  of  the  by-law,  is 
used  or  erected  for  any  purpose  prohibited  by  the  by-law,  so 
long  as  it  continues  to  be  used  for  that  purpose  ...” 

By-law  no.  16654  provides: 

“The  Council  of  the  Corporation  of  the  City  of  Toronto  enacts 
as  follows : 

“1.  No  person  shall  use  any  land  within  the  areas  of  the 
City  of  Toronto  hereinafter  described,  for  any  purpose  except 
a detached  one-family  dwelling  house  or  the  office  of  a physi- 
cian or  dentist  located  on  the  first  floor  of  a detached  one-family 
dwelling  house  used  by  such  physician  or  dentist  as  his  private 
residence.”  There  is  then  described  a certain  area  of  land  on  the 
east  and  west  sides  of  Avenue  Road  between  St.  Clair  Avenue 
and  Heath  Street,  and  the  premises  in  question,  namely,  561 
Avenue  Road,  are  situate  within  the  area  defined  in  the  by-law. 

The  respondent  alleges,  in  its  statement  of  claim  in  its  action 
against  the  appellant,  that  the  appellant  took  possession  of  the 
premises  some  time  in  the  month  of  July  1946,  but  that  “the 
said  premises  had  not  been  used  for  a school  or  for  a nursery 
school  prior  to  the  passing  of  the  said  by-law”.  The  respondent 
claimed  an  injunction  restraining  the  defendant  from  using  the 
premises  as  a school  or  nursery  school  contrary  to  the  provisions 
of  the  aforesaid  by-law. 

The  appellant  alleged,  in  its  statement  of  defence  to  the  re- 
spondent’s claim,  that  it  took  possession  of  the  premises  in  ques- 
tion in  the  early  part  of  the  month  of  July,  and  on  the  24th  July 
and  prior  thereto  used  the  premises  for  a school  or  nursery 
school,  and  continued  thereafter  to  use  the  said  premises  for 
such  purposes. 

The  learned  trial  judge  found  the  evidence  established  that 
the  appellant  used  only  a very  small  portion  of  the  premises  as  a 
summer  school  for  small  children  at  the  date  of  the  passing  of 
the  by-law,  and  that  this  was  entirely  different  from  the  use 
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made  of  the  premises  when  the  action  was  commenced.  The 
appellant  claims  that  the  trial  judge  was  in  error  in  finding  that 
the  use  being  made  of  the  premises  when  the  action  was  com- 
menced was  not  the  use  being  made  of  these  same  premises 
on  the  24th  July  1946. 

There  is  a detailed  examination  into  the  effect  and  meaning 
of  subs.  2 of  s.  406  of  The  Municipal  Act,  as  interpreted  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  case  of  City  of 
Toronto  Corporation  v.  Trustees  of  the  Roman  Catholic  Sep- 
arate Schools  of  Toronto^  [1926]  A.C.  81,  [1925]  3 D.L.R.  880, 
in  the  recent  appeal  to  this  Court  in  Re  Wilmot  et  al.  and  the 
City  of  Kingston,  [1946]  O.R.  437,  [1946]  3 D.L.R.  790.  The 
following  extract  .from  the  judgment  of  Viscount  Cave  L.C.,  who 
delivered  the  judgment  of  the  Privy  Council  in  the  Separate 
Schools  appeal,  is  quoted  in  the  Wilmot  case.  The  Lord  Chan- 
cellor said  at  p.  86 : 

“The  operation  of  proviso  (a)  [of  s.  399a  (2)  of  The  Munic- 
ipal Act,  as  enacted  by  1921,  c.  63,  s.  10]  is  confined  to  cases 
where  at  the  date  of  the  passing  of  a by-law  either  (1)  a building 
is  erected  or  used  for  a purpose  prohibited  by  the  by-law,  or  (2) 
a building  is  in  course  of  erection,  or  (3)  the  plans  for  a build- 
ing have  been  approved  by  the  city  architect;  and  it  would  appear 
to  their  Lordships  to  be  a necessary  inference  from  the  express 
terms  of  the  proviso  that  where  plans  have  been  deposited  but 
not  yet  approved,  and  the  building  is  not  in  course  of  erection, 
the  operation  of  the  by-law  is  not  excluded.” 

Subs.  2 of  s.  399a  of  The  Municipal  Act  of  1914  is  almost 
identical  in  its  language  with  subs.  2 of  s.  406  of  the  present 
Municipal  Act,  as  re-enacted  in  1941. 

In  the  Wilmot  case,  Laidlaw  J.A.,  in  discussing  the  judgment 
of  the  Privy  Council  in  the  Separate  Schools  case,  said  at  p.  446: 

“Thus,  if  land  is  used  on  the  day  of  the  passing  of  a by-law 
for  a purpose  prohibited  thereby,  that  use  may  continue,  and 
such  a by-law  by  express  statutory  provision  is  not  applicable 
to  that  land  so  long  as  it  continues  to  be  used  for  that  purpose. 
If  the  use  for  that  purpose  ceases,  the  by-law  thereupon  becomes 
applicable  and  the  land  cannot  thereafter  be  used  for  a prohibited 
purpose.  In  the  same  manner,  and  to  the  same  extent,  the  use 
of  any  building  in  existence  at  the  time  a by-law  is  passed  for  a 
purpose  prohibited  by  the  by-law  may  continue.  But  the  right 
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of  a property  owner  or  user  at  the  date  of  the  passing  of  such  a 
by-law  is  fixed  and  limited  in  consequence  thereof.” 

Counsel  for  the  appellant  cited  the  case  of  Re  Hartley  and 
City  of  Toronto  (1925),  56  O.L.R.  433,  in  support  of  the  con- 
tention that  the  use  made  of  the  premises  in  question  was 
sufficient  to  bring  the  appellant  within  the  exception  expressed 
in  s.  406  (2)  of  the  statute.  That  judgment  was  pronounced 
by  the  Court  of  Appeal  on  the  12th  January  1925.  Hodgins 
J.A.,  with  whom  Magee  and  Orde  JJ.A.  agreed,  applied  the  rea- 
soning of  the  Supreme  Court  of  Canada  in  the  Separate  Schools 
case,  [1924]  S.C.R.  368,  [1924]  3 D.L.R.  113,  and  stated  that 
the  test  of  the  hona  fides  of  the  user  was  whether  the  acts  done 
in  making  use  of  the  building  in  question  disclosed  a real  inten- 
tion “to  use  the  building  for  its  intended  purpose  and  an  actual 
user  so  far  as  that  purpose  could  be  carried  out  at  the  time”. 
Ferguson  J.A.,  in  a dissenting  judgment,  held  that  the  onus 
rested  on  the  new  owner  of  the  building  and  land  to  establish 
that  such  building  and  land  were  within  the  exception  created 
by  the  statute,  and  that  this  circumstance  had  not  been  estab- 
lished by  the  facts  of  the  case  for  the  reason  that  the  former 
owner,  the  appellant,  “continued  in  possession  and  use  of  the 
more  substantial  part  of  the  building  .and  of  the  lands,  and  that 
on  the  day  of  the  passing  of  the  by-law  the  respondent  was  only 
in  possession  of  and  making  a colourable  use  of  the  smaller  part 
of  the  building,  and  consequently  that  the  respondent  has  failed 
to  establish  any  user  of  the  whole  property  or  of  the  whole 
building,  or  such  a user  of  any  part  thereof  as  he  now  desires 
to  make  of  the  whole”. 

In  the  Separate  Schools  case,  the  judgment  of  the  Supreme 
Court  of  Canada,  followed  and  applied  by  the  majority  of  the 
Court  of  Appeal  in  the  Hartley  case,  was  set  aside  by  the  Judi- 
cial Committee  of  the  Privy  Council. 

The  question  in  issue  is  whether,  at  the  date  of  the  passing 
of  the  by-law,  the  building  No.  561  Avenue  Road  was  used  for 
any  purpose  prohibited  by  the  by-law  and  therefore  comes 
within  the  exemption  created  by  s.  406(2)  of  The  Municipal 
Act,  as  interpreted  by  the  judgment  of  the  Privy  Council  in  the 
Separate  Schools  case.  If  it  was  so  used,  that  use  may  continue 
and  the  premises  are  exempted  from  the  operation  of  the  by- 
law so  long  as  such  use  continues,  but  if  the  use  for  that  purpose 
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ceases,  the  by-law  takes  effect  and  the  building  cannot  then  be 
used  for  a prohibited  purpose. 

The  matter,  therefore,  narrows  down  to  the  neat  point, 
namely,  first,  were  the  premises  in  question  used  as  a school  or 
nursery  school  on  the  24th  July  1946,  the  day  on  which  the  by- 
law was  passed,  and,  second,  did  such  use  continue? 

It  is  true  that  under  subs.  3 of  s.  406  of  the  statute,  no  part 
of  any  such  by-law  shall  come  into  force  without  the  approval 
of  the  Municipal  Board,  but  s.  406  refers  to  by-laws  which  “may 
be  passed”  by  municipal  corporations  and  the  subsection  now 
under  consideration  (subs.  2)  speaks  of  a by-law  being  “passed”. 
It  was  the  opinion  of  the  Court  in  the  Wilmot  case,  supra,  that 
the  crucial  date  is  that  of  the  passing  of  the  by-law  and  not 
the  date  upon  which  it  receives  approval  by  the  Municipal  Board, 
and  that  it  is  the  use  of  the  premises  upon  the  former  date 
which  is  the  use  contemplated  by  the  section  of  the  statute. 

It  is  a fact  founded  upon  the  evidence  that  a portion  of  the 
building  was  not  in  use  on  the  24th  July  1946  as  a school  or  a 
nursery  school,  but  was  used  by  persons  who  were  not  the 
agents  of  the  appellant,  or  connected  with  it  or  a school  in  any 
manner,  and  consideration  must  be  given  to  the  degree  or  extent 
of  the  use  necessary  on  the  part  of  the  school — whatever  might 
have  been  the  kind  of  school — in  relation  to  the  whole  of  the 
building,  to  bring  such  use  within  the  ambit  of  the  limitation 
proviso  of  the  section. 

The  amended  agreement  under  which  the  premises  were  pur- 
chased by  the  appellant  from  the  former  owner,  Greenhill,  pro- 
vides in  part  as  follows : 

“2.  Possession  of  the  whole  of  the  premises  without  prej- 
udice to  the  rights  of  the  Parties  to  be  given  to  the  Purchaser 
July  15th,  1946,  with  right  to  re-model  in  its  discretion;  pro- 
vided that  the  present  occupants  of  the  premises  may  be  allowed 
to  remain  undisturbed  until  the  1st  day  of  August,  1946. 

“3.  Mr.  Greenhill  to  be  allowed  the  use  and  occupancy  of 
one  room  and  kitchen  and  garage  apartment  for  his  personal 
use  and  such  space  in  addition  as  he  may  require  for  furniture, 
etc.,  until  the  31st  day  of  August,  1946. 

“4.  Date  for  closing  this  transaction  to  be  August  31st, 
1946.” 

Greenhill  had  been  conducting  a guest-house,  or  what  is  more 
often  termed  a rooming-house  or  boarding-house,  in  the  build- 
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ing  in  question.  A careful  survey  of  his  evidence  shows  that 
he  seemed  to  be  uncertain  as  to  some  particulars.  He  said  that 
possession  was  given  to  the  appellant  on  or  about  the  10th  July 
1946,  and  that  a school  opened  up  in  the  premises  on  the  15th 
July.  Some  of  his  guests  remained  in  the  house  until  the  26th 
or  27th  July,  and  he  and  his  family  occupied  a bedroom  and  a 
private  dining-room  and  had  the  use  of  the  kitchen  and  the 
garage,  or  part  of  it,  until  about  the  end  of  August.  On  the  24th 
July  a Mr.  and  Mrs.  Scott  and  a Mr.  Hilliard  still  occupied  their 
apartments  in  the  house,  and  Mr.  Greenhill  stated  that  possibly 
a Mr.  and  Mrs.  Frank  Hogan  and  a Miss  Lachance  were  also 
there  on  the  above-mentioned  date,  and  he  was  unable  to  say 
whether  or  not  a Mrs.  Macauley  and  a Mrs.  Gillespie  still  occu- 
pied quarters  in  the  premises  on  the  24th  July.  He  said  that 
the  appellant  had  the  use  of  the  whole  of  the  basement  from 
and  after  the  15th  July  and  that  it  operated  a school  there,  but 
he  did  not  know  what  use  the  appellant  was  making  of  the 
ground  floor,  except  that  it  had  some  of  its  furniture  placed 
there.  Greenhill  also  said  that  a great  deal  of  his  own  furni- 
ture still  remained  in  the  house  on  the  24th  July. 

Mrs.  Elsie  Klebanoff,  who  was  engaged  as  a teacher  by  the 
appellant,  said  in  evidence  that  on  the  15th  July  a summer 
nursery  school  was  started  in  the  Avenue  Road  premises,  at 
which  fifteen  children  attended,  and  that  the  appellant  had  never 
conducted  a summer  school  during  the  four  years  prior  to  this 
time.  She  said  that  from  the  15th  to  the  24th  July  the  lower 
floor  of  the  building  was  occupied  by  the  appellant  as  well  as  an 
office  on  the  first  floor  and  that  use  was  made  of  the  kitchen. 
I take  it  from  the  evidence  that  Mrs.  Klebanoff,  in  speaking  of 
the  first  floor  of  the  building,  referred  to  the  basement.  Part 
of  her  testimony,  referring  to  the  use  made  of  the  premises  on 
and  prior  to  the  24th  July  1946,  is  as  follows: 

“Q.  You  say  you  had  been  teaching  for  four  years?  A. 
Yes. 

“Q.  At  the  University  Avenue  School?  A.  Yes,  that’s 
right. 

“Q.  And  you — during  that  time  did  you  ever  have  a sum- 
mer school  before?  A.  No,  the  school  never  had. . . . 

“Q.  You  got  a hurry-up  call?  A.  No,  they  asked  if  I 
would  care  to  go  and  help  with  the  summer  school  they  had 
decided  to  start  up.  We  now  had  the  grounds  for  it.  . . . 
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“Q.  Now  these  children,  I think  you  told  my  friend,  were 
occupied  practically  the  whole  time  by  playing  with  equipment 
under  your  supervision?  A.  There  were  two  other  teachers 
with  me. 

“Q.  In  the  grounds?  A.  Yes. 

“Q.  And  when  it  rained  you  went  into  the  basement? 
A.  That  is  right. 

“Q.  That  is  right  isn’t  it?  A.  Yes. 

“Q.  The  only  part  of  the  house  used,  apart  from  what  you 
told  my  friend  as  to  the  kitchen,  was  the  grounds  in  the  manner 
in  which  you  have  indicated;  that  is,  playing  with  the  children 
and  organized  play  I suppose?  A.  Some  of  it. 

'‘Q.  And  when  it  rained  you  went  into  the  basement  and 
used  the  kitchen  sometimes  for  lunch?  A.  All  the  time.  No, 
not  lunch,  they  were  served  refreshment  in  the  morning.” 

Mrs.  Mickey  Zimmerman,  also  called  as  a witness  by  the 
appellant,  testified  that  she  had  two  children  attending  the  school 
at  561  Avenue  Road,  that  the  younger  one  started  to  attend  the 
• nursery  school  on  15th  July  1946  and  the  elder  later  attended 
the  grade  school,  which  was  not  conducted  during  the  summer. 

In  my  opinion,  the  evidence  supports  the  finding  of  the 
learned  trial  judge  that  the  appellant  used  only  a portion  of  the 
premises,  merely  as  a summer  school  for  small  children,  at  the 
date  of  the  passing  of  the  by-law.  The  lawn  connected  with  the 
building  and  the  basement  and  kitchen  were  used,  at  the  date  of 
the  passing  of  the  by-law,  for  what  was  called,  by  witnesses  for 
the  appellant,  a summer  school,  but  Greenhill  and  his  family 
and  a number  of  his  guests  still  used  the  building  at  the  crucial 
date  for  the  purpose  of  a residence,  and  Greenhill  used  whatever 
part  of  the  building  he  required  for  his  furniture.  The  evidence 
^Iso  supports  the  finding  of  the  trial  judge  that  some  time  after 
the  24th  July  the  premises,  or  part  of  them,  were  used  for  what 
the  witnesses  term  a grade  school,  apparently  for  older  children, 
as  well  as  a nursery  school. 

The  Municipal  Act  and  The  Assessment  Act,  R.S.O.  1937,  c. 
272,  do  not  deal  with  the  same  subject  matter,  but  each  Act 
forms  part  of  a system  pertaining  to  the  rights  and  powers  of 
municipal  corporations.  In  that  respect  they  may,  I think,  be 
said  to  be  in  pari  materia,  and  the  interpretation  placed  upon 
certain  words  or  phrases  contained  in  The  Assessment  Act  may 
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be  of  some  assistance  in  determining  the  meaning  of  similar 
words  in  The  Municipal  Act,  although  such  assistance  is  to  be 
used  with  caution.  The  words  “actually  used  and  occupied” 
as  they  occur  in  s.  4(3)  of  The  Assessment  Act,  were  the  sub- 
ject of  judicial  interpretation  in  Re  City  of  Ottawa  and  Grey 
Nuns  (1913),  29  O.L.R.  568,  15  D.L.R.  725,  and  in  the  recent 
appeal  in  this  Court  of  The  City  of  Toronto  v.  The  Governors 
of  the  University  of  Toronto  et  al.,  [1946]  O.R.  215,  [1946] 
2 D.L.R.  532.  It  was  held  that  the  “dominant  or  principal  use” 
was  the  governing  factor.  In  McBride  v.  Municipality  of  South 
Vancouver;  Tait  v.  Municipality  of  South  Vancouver^  34  B.C.R. 
81,  [1924]  3 W.W.R.  124,  [1924]  4 D.L.R.  201,  in  the  Court  of 
Appeal  of  British  Columbia,  the  words  “used  solely  for  agri- 
cultural or  horticultural  purposes”,  as  they  appear  in  the  British 
Columbia  Municipal  Act,  1914,  were  the  subject  of  considera- 
tion by  the  Court.  It  was  said  by  Martin  J.A.  that  the  word 
“used”  referred  to  “actual  use”.  Although  the  word  “actually” 
is  not  present,  as  emphasizing  the  word  “used”,  in  s.  406(2)  of 
The  Municipal  Act,  nor  is  the  word  “occupied”,  I am  of  the 
opinion  that  it  is  the  actual  use  of  land  or  building  that  is  meant 
in  s.  406(2).  It  is  a fact  that  the  building  No.  561  Avenue 
Road  was  actually  used  in  part  as  a guest  house  and  in  part  as  a 
summer  nursery  school,  on  the  date  of  the  passing  of  the  by-law. 
I think  that  the  test  referred  to  by  Meredith  C.J.O.  in  the  Grey 
Nuns  case,  namely,  what  is  the  dominant  or  principal  use,  may 
reasonably  be  applied  as  well  as  a consideration  of  what,  as  was 
said  by  Ferguson  J.A.  in  the  Hartley  case,  is  the  use  of  the  more 
substantial  part  of  the  building,  in  the  endeavour  to  place  a prop- 
er construction  upon  the  language  of  that  section  of  The  Muni- 
cipal Act  now  under  consideration.  The  building.  No.  561  Avenue 
Road,  was  used  to  a very  limited  extent  for  school  purposes  on 
24th  July  1946;  the  principal  use  of  the  house  was,  on  that  date, 
that  of  a rooming-house  or  guest-house,  although  such  use  may 
have  completely  ceased  within  a short  time  after  the  date  of  the 
passing  of  the  by-law. 

Although  the  appellant  continued  to  carry  on  a school  in  the 
premises,  I think  the  evidence  warrants  the  conclusion  that  the 
character  and  nature  of  the  school,  that  is,  the  manner  in  which 
the  building  was  used,  were  enlarged  and  were  not  the  same 
after  the  critical  date,  for  then  the  kind  of  school  that  had  been 
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conducted  in  the  former  premises,  namely,  a grade  school,  was 
again  put  into  operation.  It  will  be  recalled  that  Mrs.  Klebanoff 
testified  that  a summer  nursery  school  had  never  been  carried 
on  prior  to  the  acquiring  of  the  Avenue  Road  premises,  as  there 
were  not  formerly  the  facilities  for  such  a school.  Such  extended 
use  as  a grade  school  was  not  the  same  use  as  was  made  of  the 
premises  on  the  24th  July.  The  appellant  contends,  however, 
that  the  grade  school  would  not  be  conducted  during  the  summer 
vacation  and  that  the  matter  should  be  considered  from  that 
standpoint,  and  that  in  the  circumstances  it  should  not  be  held 
that  the  right  of  user  by  the  appellant  at  the  date  of  the  passing 
of  the  by-law  was  “fixed  and  limited  in  consequence  thereof”. 

I am  of  the  opinion,  however,  that  for  the  reasons  I have 
stated  as  to  the  use  made  by  the  appellant  of  the  premises  on 
the  date  of  the  passing  of  the  by-law,  such  use  did  not  come 
within  that  contemplated  by  subs.  2 of  s.  406  of  The  Municipal 
Act. 

For  the  aforesaid  reasons  I have  concluded  that  the  appeal 
should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  respondent:  W.  G.  Angies,  Toronto. 

Solicitor  for  the  defendant,  appellant:  Samuel  Cohen, 

Toronto. 
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[COURT  OF  APPEAL.] 

Hogle  et  al,  v.  The  Village  of  Long  Branch, 

Municipal  Corporations — By-laws — Approval  of  Municipal  Board — By- 
law Illegal  in  Part — Severance  by  Court  Not  Possible — The  Munici- 
pal Act,  R.S.O.  1937,  c.  266,  s.  406,  as  re-enacted  by  1941,  c.  35,  s.  13, 
and  amended  by  1943,  c.  16,  s.  11,  and  1946,  c.  60,  s.  50. 

Where  a by-law  of  a class  requiring  the  approval  of  the  Municipal 
Board  to  become  effective  is  in  part  ultra  vires,  the  invalid  part 
cannot  be  severed  from  the  rest  of  the  by-law  by  the  Court,  but  the 
by-law  must  be  quashed  in  its  entirety.  City  of  Chatham  v.  The 
Sisters  of  St.  Joseph  of  the  Diocese  of  London  et  al„  [1940]  O.W.N. 
548  at  554;  Re  Wilmot  et  al.  and  The  City  of  Kingston,  [1946]  O.R. 
437  at  448,  agreed  with.  {Per  Laidlaw  and  Aylesworth  JJ.A.;  Hogg 
J.A.  contra.) 

A by-law  which,  after  prohibiting  certain  user  of  property,  and  provid- 
ing for  a penalty  for  a breach,  goes  on  to  provide  that  the  imposition 
of  one  penalty  shall  not  permit  a violation  to  continue,  that  all  per- 
sons “shall  be  required  to  correct  or  remedy  such  violations  or  defects 
within  a reasonable  time”,  and  that  “each  10  days  that  the  prohibited 
conditions  are  maintained  shall  constitute  a separate  offence”  is  ultra 
vires  of  a municipality,  and  is  also  invalid  for  uncertainty.  (Per 
curiam.) 

An  appeal  from  an  order  of  Gale  J.,  quashing  a by-law  of 
the  appellant  municipality. 

14th  April  1947.  The  appeal  was  heard  by  Laidlaw^  Hogg 
and  Aylesworth  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  appellant:  The  whole  of  the 
by-law  is  valid.  Even  if  the  last  sentence  of  s.  2 is  invalid,  how- 
ever, it  is  severable  and  does  not  vitiate  the  remaining  provi- 
sions of  the  by-law.  The  omission  of  the  last  sentence  can  do 
no  violence  to  the  meaning  of  the  other  parts.  Although,  on  a 
strict  reading,  each  continuing  moment  would  be  an  offence 
under  the  by-law,  the  principle  always  applied  is  that  there  can 
be  only  one  offence  on  any  one  day.  We  refer  to  s.  524  of  The 
Municipal  Act,  R.S.O.  1937,  c.  266,  and  to  The  Town  of  Barrie 
V.  Tuck,  [1945]  O.R.  443,  [1945]  3 D.L.R.  311. 

The  Courts  always  lean  towards  upholding  by-laws. 

J.  L.  G.  Keogh,  for  the  respondents  [asked  by  the  Court  to 
argue  on  the  question  whether  the  last  sentence  of  s.  2 of  the 
by-law  could  be  severed] : — The  whole  of  the  by-law  was  ap- 
proved by  the  Municipal  Board,  as  required  by  s.  406(3)  of  The 
Municipal  Act,  as  re-enacted  by  1941,  c.  35,  s.  13,  and  1943,  c.  16, 
s.  11,  and  it  cannot  be  amended  without  the  consent  of  the 
Board,  under  s.  406(4).  The  Court  has  previously  expressed  the 
opinion  that  in  the  case  of  such  a by-law  there  can  be  no  sever- 
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ance  by  the  Court:  Re  Wilmot  et  al.  and  The  City  of  Kingston, 
[1946]  O.R.  437  at  448,  [1946]  3 D.L.R.  790. 

The  last  sentence  of  s.  2 is  not  merely  declaratory,  but  seeks 
to  go  beyond  the  powers  given  to  a municipality  by  ss.  520,  524 
and  525  of  the  Act.  Reading  ss.  524  and  525  together,  this 
power  is  in  fact  negatived.  The  proper  course  is  for  the  munici- 
pality to  apply  for  an  injunction,  whereas  this  by-law  attempts 
to  give  power  to  the  municipality  to  require  action  by  an  owner. 
The  municipality  is  seeking  to  usurp  the  jurisdiction  of  the  Court. 

The  by-law  is  also  objectionable  as  containing  cumulative 
penalties,  even  though  they  are  expressly  said  to  be  severable. 
Any  by-law  may  be  quashed,  either  in  whole  or  in  part,  for 
illegality:  The  City  of  Halifax  v.  Clusen  (1886),  18  N.S.R.  521. 

The  by-law  is  also  invalid  for  uncertainty.  It  is  not  clear 
whether  it  is  the  erection  of  a building  or  its  use  that  is  made 
illegal:  Attorney -General  v.  Denhy,  [1925]  Ch.  596  at  612; 
Rex  ex  rel.  McCorquodale  v.  Wong,  45  Man.  R.  137,  [1937]  1 
W.W.R.  552,  [1937]  2 D.L.R.  802  at  803-4. 

J.  R.  Cartwright,  K.C.,  in  reply:  The  opinion  referred  to  in 
Re  Wilmot  et  al.  and  The  City  of  Kingston,  supra,  is  obiter, 
since  this  Court  there  held  the  by-law  good.  The  decision  in 
the  earlier  case  of  Wilmot  et  al.  v.  The  City  of  Kingston,  [1945] 
O.R.  532,  [1945]  4 D.L.R.  291,  is  binding  on  this  Court.  City 
of  Chatham  v.  The  Sisters  of  St.  Joseph  of  the  Diocese  of  London 
et  al.,  [1940]  O.W.N.  548,  [1941]  1 D.L.R.  506,  is  distinguishable, 
since  in  that  case  the  part  of  the  by-law  which  was  in  question 
was  the  operative  part,  and  could  not  have  been  severed.  The 
part  attacked  here  is  a minor  part  of  the  penalty  section,  with 
which  the  Municipal  Board  cannot  be  concerned.  The  test  must 
be  whether  the  section  would  have  been  good  without  that  sen- 
tence, and  whether  the  Board  would  have  been  concerned  with 
that  sentence. 

I refer  also  to  Toronto  Corporation  v.  York  Corporation, 
[1938]  A.C.  415,  [1938]  1 All  E.R.  601,  [1938]  1 D.L.R.  593, 
[1938]  1 W.W.R.  452;  Strickland  v.  Hayes,  [1896]  1 Q.B.  290 
at  293;  26  Halsbury,  2nd  ed.  1937,  p.  608;  Re  Deronin  and  The 
Town  of  Cornioall,  [1940]  O.W.N.  384  at  387,  [1940]  4 D.L.R. 
410,  74  C.C.C.  196. 
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1st  May  1947.  Laidlaw  J.A.: — This  is  an  appeal  by  the 
Corporation  of  the  Village  of  Long  Branch  from  an  order  made 
by  the  Honourable  Mr.  Justice  Gale  on  the  3rd  March  1947, 
quashing  By-law  no.  866  of  the  appellant  corporation.  No  writ- 
ten reasons  for  judgment  were  given  by  the  learned  judge  in 
the  Court  below. 

The  by-law  was  passed  on  the  5th  September  1946,  and  was 
approved  by  an  order  of  the  Ontario  Municipal  Board  dated  the 
26th  October  1946,  made  in  pursuance  of  s.  406  of  The  Municipal 
Act,  R.S.O.  1937,  c.  266,  as  re-enacted  by  1941,  c.  35,  s.  13,  and 
amended  by  1943,  c.  16,  s.  11,  and  1946,  c.  60,  s.  50.  I reproduce 
material  parts  of  the  by-law,  as  follows : 

“1.  The  use  of  the  land  or  the  erection  or  use  of  buildings 
for  any  other  than  residential  uses  is  prohibited  within  that  part 
of  the  Village  of  Long  Branch  lying  south  of  a line  drawn  120 
feet  Southerly  from  and  parallel  to  the  Southerly  limit  of  Lake 
Shore  Road  as  widened,  as  shown  on  Plan  2180,  and  the  portion 
of  Lot  10  in  the  Broken  Front  on  the  West  side  of  Thirty- 
seventh  Street. 

'‘2.  Any  person  convicted  of  a breach  of  any  of  the  provi- 
sions of  this  By-law  shall  forfeit  and  pay  at  the  discretion  of  the 
convicting  Magistrate,  a penalty  not  exceeding  (exclusive  of 
costs)  the  sum  of  Fifty  Dollars  ($50.00)  for  each  offence.  The 
imposition  of  one  penalty  for  any  violation  shall  not  permit  it  to 
continue,  and  all  such  persons  shall  be  required  to  correct  or 
remedy  such  violations  or  defects  within  a reasonable  time,  and 
when  not  otherwise  specified  each  10  days  that  the  prohibited 
conditions  are  maintained  shall  constitute  a separate  offence.’' 

The  by-law  is  attacked  on  the  ground  that  the  provisions  con- 
tained in  the  last  sentence  of  para.  2 are  ultra  vires  of  the 
council  of  the  municipal  corporation.  It  is  my  view  that  the 
council  had  no  right  or  power  to  enact  the  legislation  contained 
in  that  sentence.  The  last  clause  thereof  divides  the  period  of 
maintenance  of  conditions  prohibited  by  the  by-law  into  parts, 
and  attempts  likewise  to  divide  one  act  of  wrongdoing  into  sepa- 
rate and  consecutive  offences.  It  seeks  to  make  a person  guilty 
time  after  time  for  the  same  act  done  in  contravention  of  the 
provisions  of  the  by-law.  It  subjects  a person  who  uses  land  or 
erects  or  uses  buildings  contrary  to  the  provisions  of  the  by-law 
to  repeated  penalties  for  the  same  act  of  wrongdoing.  It  is 
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an  edict  as  to  the  liability  of  a person  who  commits  a wrongful 
act,  and  I can  find  no  power  whatsoever  in  the  council  of  the 
municipal  corporation  to  make  such  a declaration.  Moreover, 
the  separate  offence  is  said  to  occur  each  ten  days  “when  not 
other^\dse  specified”.  The  language  used  is  uncertain  and  inde- 
terminate. If  it  means  that  the  municipal  council  may  from 
time  to  time,  in  its  discretion,  specify  the  period  of  time  that 
gives  rise  to  the  creation  of  a separate  offence,  it  is  obviously 
invalid,  not  only  because  there  is  no  power  in  the  municipal 
council  to  pass  such  an  enactment,  but  because  also  of  the  uncer- 
tainty of  the  provision.  It  is  also  provided  in  the  sentence  under 
consideration  that  all  persons  who  violate  the  provisions  of  the 
by-law  “shall  be  required  to  correct  or  remedy  such  violations 
or  defects  within  a reasonable  time”.  That  provision  is  in  the 
nature  of  a mandatory  order  and  seeks  to  create  an  obligation 
in  law  without  any  right  or  authority  so  to  do.  The  remedy  to 
restrain  persons  who  use  land  or  erect  or  use  buildings  in  contra- 
vention of  a by-law  passed  under  the  authority  of  The  Municipal 
Act  is  contained  in  s.  525  of  the  statute:  “ . . . such  con- 

travention may  be  restrained  by  action  at  the  instance  of  the 
corporation.”  It  lies  within  the  power  of  the  Court  to  make  an 
order  restraining  the  contravention,  and  it  does  not  lie  within 
the  power  of  the  municipality  to  require  a person  to  correct  or 
remedy  the  violation  of  the  by-law.  Again,  this  provision  is, 
in  my  opinion,  invalid  because  of  uncertainty.  The  words  “within 
a reasonable  time”  are  indeterminate  in  application.  Also,  the 
requirement  “to  correct  or  remedy”  such  violations  or  defects 
is  so  vague  as  to  constitute  a substantial  objection  to  the  clause, 
in  any  event. 

During  argument  of  counsel  for  the  appellant,  it  appeared  to 
the  Court  that,  subject  to  argument  of  counsel  for  the  respond- 
ent, the  provisions  in  the  last  sentence  of  para.  2 of  the  by-law 
might  be  severed  from  the  whole  of  the  by-law.  Counsel  for 
the  respondent  was  thereupon  asked  to  address  the  Court  in 
support  of  the  order  in  appeal.  He  emphasized  the  grounds  upon 
which  he  attacked  the  validity  of  the  by-law  and  contended  that 
this  Court  had  no  power  to  sever  any  part  of  the  by-law  from 
the  whole  because  of  the  provisions  contained  in  s.  406  of  the 
Municipal  Act  requiring  that  the  by-law  be  approved  by  the 
Municipal  Board.  Section  406,  as  re-enacted  and  amended,  pro- 
vides, by  subs.  3 : 
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“No  part  of  any  by-law  passed  under  this  section  shall  come 
into  force  without  the  approval  of  the  Municipal  Board  . . . 

By  subs.  4,  it  is  provided  that:  “No  part  of  any  by-law 

passed  under  this  section  and  approved  by  the  Municipal  Board 
shall  be  repealed  or  amended  without  the  approval  of  the  Munic- 
ipal Board.” 

Counsel  for  the  appellant,  in  reply,  argued:  “that  the  legis- 
lative provision  requiring  the  approval  of  the  Municipal  Board 
has  nothing  to  do  with  the  imposition  of  penalties  for  breaches 
of  the  by-law  and  that,  as  the  operative  part  of  the  By-law  in 
the  case  at  bar  is  admittedly  valid,  no  difficulty  should  arise  in 
declaring  any  part  of  the  penalty  section  severable  and  main- 
taining the  rest  of  the  By-law.” 

It  is  my  view  that,  if  the  Court  were  to  sever  the  part  of 
the  by-law  to  which  objection  is  made  from  the  whole  enact- 
ment, and  permit  the  remaining  part  to  continue  in  effect,  it 
would,  by  its  order,  permit  an  amended  by-law  to  be  in  force 
in  the  municipality  without  the  approval  of  the  Municipal  Board 
in  contravention  of  subss.  3 and  4 of  s.  406  of  The  Municipal 
Act.  The  by-law  under  consideration  was  approved  by  the 
Municipal  Board,  and  it  is  expressly  declared  by  the  legislation 
that  no  part  of  such  by-law  shall  come  into  force  and  no  part 
shall  be  amended  without  the  approval  of  the  Municipal  Board. 
An  order  of  this  Court  should  not  be  made  which  would  have 
the  indirect  effect  of  avoiding  the  express  prohibition  in  The 
Municipal  Act.  The  approval  of  the  Municipal  Board  must  be 
taken  to  be  approval  of  the  by-law  as  a whole.  We  cannot  prop- 
erly regard  the  approval  of  the  Municipal  Board  as  approval  of 
the  by-law  with  certain  provisions  deleted  therefrom.  There  is 
no  approval  of  the  by-law  without  the  provisions  contained  in 
the  last  sentence,  and,  in  the  absence  of  such  approval,  the 
by-law  cannot  have  force  or  effect.  The  council  of  the  municipal 
corporation  has  no  power  to  amend  the  by-law  without  approval 
of  the  Municipal  Board,  and  the  Court  cannot  indirectly  do  what 
the  municipal  council  itself  could  not  do. 

Counsel  for  the  respondent  referred  to  City  of  Chatham  v. 
The  Sisters  of  St.  Joseph  of  the  Diocese  of  London  et  al.,  [1940] 
O.W.N.  548  at  553-4,  [1941]  1 D.L.R.  506,  and  Re  Wilmot 
et  al.  and  The  City  of  Kingston,  [1946]  O.R.  437  at  448,  [1946] 

3 D.L.R.  790.  In  City  of  Chatham  v.  The  Sisters  of  St.  Joseph 
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of  the  Diocese  of  London  et  al.,  supra,  Robertson  C.J.O.,  at  p. 
554,  said: 

‘‘It  is  very  doubtful  whether  any  part  of  a by-law  which 
depends  for  its  coming  into  effect  upon  the  approval  of  it  as  a 
whole  by  the  Municipal  Board,  must  not  stand  or  fall  as  a whole.” 

In  Re  Wilmot  et  al.  and  The  City  of  Kingston,  I concurred  in 
that  view.  It  is  urged  by  counsel  for  the  appellant  that  the 
views  expressed  in  the  cases  referred  to  are  obiter  and,  in  any 
event,  do  not  apply  to  a by-law  of  the  kind  presently  under 
consideration.  No  doubt  the  opinions  expressed  in  those  cases 
are  obiter,  but  I now  make  the  provisions  of  subss.  3 and  4 of 
s.  406  of  The  Municipal  Act  the  ratio  decidendi  in  this  case. 
I am  of  opinion  too  that  those  provisions  are  not  limited  in  their 
effect  or  application  to  any  particular  kind  of  by-law  enacted  by 
a municipal  council  under  s.  406,  nor  to  the  operative  parts  of 
a by-law,  as  was  argued  by  counsel  for  the  appellant.  They  are 
applicable  to  all  by-laws  passed  under  the  section  and  to  all 
parts  of  such  a by-law,  including  provisions  for  penalties  for 
breach  of  the  by-law. 

My  conclusion  is  that  the  part  of  the  by-law  under  considera- 
tion is  ultra  vires  of  the  council  of  the  corporation.  The  Court 
cannot  in  this  case  sever  that  part  and  retain  in  force  and  effect 
the  remaining  part.  It  can  only  deal  with  the  by-law  as  a whole, 
and  must  quash  it  in  its  entirety.  The  judgment  of  the  Honour- 
able Mr.  Justice  Gale  was  accordingly  right,  and  this  appeal 
should  be  dismissed  with  costs. 

Hogg  J.A.  (dissenting  in  part) : — I have  read  with  interest 
and  advantage  the  reasons  for  judgment  in  this  appeal  of  my 
brother  Laidlaw,  and  I concur  both  with  the  reasons  he  gives  and 
with  the  conclusion  arrived  at  by  him,  that  the  provision  con- 
tained in  the  last  sentence  of  para.  2 of  the  by-law  in  question  is 
invalid.  With  great  respect,  however,  I differ  from  his  decision 
that  that  part  of  the  by-law  which  is  bad  may  not  be  severed 
from  the  whole  of  the  by-law,  for  the  reason  that  the  terms  of 
s.  406,  subss.  3 and  4,  of  The  Municipal  Act  provide  that  no  part 
of  a by-law  passed  by  virtue  of  this  section  shall  come  into  force 
without  the  approval  of  the  Municipal  Board,  and  that  no  part 
of  any  by-law  passed  under  the  said  section  “shall  be  repealed 
or  amended  without  the  approval  of  the  Municipal  Board”.  The 
word  “repealed”  and  the  word  “amended”  are  not,  in  my  opinion, 
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referable  to  an  order  or  a judgment  pronounced  by  the  Court. 
They  are  applicable,  I think,  solely  to  an  attempt  on  the  part  of 
a municipality  to  repeal  or  amend  a by-law,  the  provisions  of 
which  have  already  been  approved  by  the  Board. 

It  is  an  act  of  the  municipality,  not  a pronouncement  of  the 
Court,  at  which  the  subsection  is  aimed,  and  in  my  view  the 
words  “repealed”  and  “amended”,  given  their  ordinary  and 
literal  meaning,  cannot  be  held  to  refer  to  an  order  of  a Court 
having  jurisdiction  to  declare  a by-law,  wholly  or  in  part,  valid 
or  invalid.  To  hold  such  an  opinion  would  seem  to  me  to  give 
the  Municipal  Board  power  to  stay  the  hand  of  the  Court  and  to 
take  away  a jurisdiction  formerly  exercised  by  the  Court.  I 
cannot  conceive  that  such  was  the  intention  of  the  Legislature 
to  be  gathered  from  the  language  of  the  statute. 

It  is  true  that  the  Municipal  Board  approved  of  the  by-law 
under  consideration  as  a whole,  and  it  is  possible,  although  not 
probable,  that  the  Board  would  not  have  approved  of  the  by-law 
if  the  part  now  found  to  be  invalid  had  not  been  included  there- 
in, but  I do  not  think  that  this  circumstance  supports  the  view 
that  the  Court  cannot  separate  the  bad  from  the  good.  The 
approval  by  the  Board  of  a by-law  must  mean,  I think,  approval 
of  part  of  a by-law  solely  with  respect  to  that  part  which  is 
good  in  law.  The  Board  would  have  no  power  to  approve  of  that 
part  of  a by-law  which  is  ultra  vires  a municipal  corporation  to 
enact,  or  which  is  invalid  as  a matter  of  law,  and  the  fact  that 
it  purports  to  do  so  is  not,  I think,  ground  for  holding  that  the 
approval  of  that  part  which  is  valid  is  not  effective  and  that  that 
part  of  the  by-law  should  not  remain  effective. 

I would,  therefore,  dismiss  the  appeal  based  on  the  ground 
that  the  last  sentence  of  the  by-law  is  invalid,  but  allow  the 
appeal  by  declaring  that  such  invalid  part  may  be  severed  from 
the  prior  provisions  of  the  by-law,  and  I think  that  the  judgment 
should  be  varied  accordingly. 

As  both  the  appellant  and  respondent  have  succeeded  in  part, 
I do  not  think  there  should  be  costs. 

Aylesworth  J.A.  agrees  with  Laidlaw  J.A. 

Appeal  dismissed  with  costs,  Hogg  J.A.  dissenting  in  part. 

Solicitors  for  the  applicants,  respondents:  Bench,  Keogh, 

Rogers  d Grass,  St.  Catharines. 

Solicitors  for  the  Village  of  Long  Branch,  appellant:  Grant 

d Grant,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V,  Chambers, 

Evidence — Relevancy — Inadmissibility,  on  Trial  for  Murder,  of  Evidence 
of  Attempts  hy  Accused  to  Commit  Suicide  after  Time  of  Alleged 
Murder. 

On  a trial  for  murder  the  Crown  introduced  evidence  that  the  accused, 
on  several  occasions  after  the  alleged  crime,  had  attempted  to 
commit  suicide,  and  there  was  also  admitted  in  evidence  a statement 
m.ade  by  the  accused,  while  under  arrest  on  a charge  of  attempted 
suicide,  that  amounted  to  a confession  of  that  offence.  On  appeal, 
counsel  for  the  Crown  contended  that  this  evidence  was  admissible 
as  showing  a guilty  conscience,  and  as  being  conduct  amounting  to  a 
confession  of  guilt,  or  as  part  of  the  res  gestae. 

Held,  the  evidence  should  not  have  been  admitted,  and  there  must  be 
a new  trial.  The  fact  that  the  accused  attempted  to  commit  suicide 
did  not  afford  evidence  that  he  had  committed  the  murder. 

Criminal  Law — Murder  and  Manslaughter — Charge  to  Jury — Necessity 
for  Charge  as  to  Manslaughter  where  that  Verdict  Possible  on 
Evidence. 

On  a trial  for  murder  the  only  evidence  as  to  the  manner  of  the  death 
of  the  victim  (a  girl  nine  years  of  age)  was  contained  in  a statement 
made  by  the  accused  to  the  police,  in  which  he  described  his  own 
actions,  which,  he  said,  resulted  in  the  death.  There  was  evidence  of 
a doctor  to  the  effect  that  death  would  not  reasonably  be  expected 
to  result  from  the  actions  so  described. 

Held,  in  these  circumstances,  it  was  necessary  for  the  trial  judge  to 
submit  the  issue  of  manslaughter  to  the  jury.  Although  the  jury 
were  entitled  to  disbelieve  all  or  part  of  the  accused’s  statement, 
and  although  it  might  appear  incredible  to  them  that  death  resulted 
from  such  acts  as  he  described,  the  matter  was  for  them,  and  they 
should  have  been  told  that  if  they  believed  his  story  their  verdict 
might  be  guilty  of  manslaughter  instead  of  murder. 

Criminal  Law — Homicide  — Proof  of  Corpus  Delicti  — Confession  by 
Accused. 

A conviction  for  murder  may  properly  be  made  upon  a confession  by 
the  accused,  giving  details  of  the  manner  of  the  victim’s  death,  and 
of  his  disposition  of  the  body  by  burning  it  in  a furnace,  without  any 
further  direct  evidence  of  death. 

An  appeal  by  the  accused  from  his  conviction,  before  Mc- 
Farland J.  and  a jury,  of  murder. 

On  23rd  December  1946  Marion  Rusnak,  a child  of  nine, 
disappeared  from  her  home.  She  was  sent  by  her  mother  to 
deliver  some  articles  to  a neighbour,  Mrs.  Lapierre,  and  to  buy 
a bottle  of  milk.  She  left  Mrs.  Lapierre’s  house,  carrying  the 
bottle  of  milk  and  a parcel  containing  Christmas  presents  for 
herself  and  her  baby  brother,  shortly  after  5.30  in  the  afternoon. 
Evidence  was  given  by  a Mrs.  Smythe  that  she  had  seen  the 
accused  on  the  street,  near  Mrs.  Lapierre’s  house,  talking  to  a 
little  girl,  who  was  carrying  a Christmas  parcel.  She  described  the 
little  girl’s  clothing,  and  this  description  corresponded  with  that 
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given  by  Mrs.  Lapierre  and  Marion  Rusnak’s  father.  Mrs. 
Smythe  said  that  she  heard  the  accused  say:  “Will  you  come 

with  me,  and  we  will  get  a present  for  the  baby”,  and  that 
thereafter  the  accused  and  the  little  girl  started  to  walk  away 
together.  No  witness  was  found  who  had  seen  Marion  Rusnak 
after  this. 

The  accused  was  employed  as  an  engineer  in  a factory  in 
St.  Catharines,  and  lived  in  a room  in  the  factory.  On  29th 
and  30th  December  1946  he  made  two  attempts  to  commit 
suicide,  and  was  discovered  by  the  superintendent  of  the  factory, 
and  removed  to  a hospital.  On  his  discharge  from  the  hospital, 
on  3rd  January,  he  was  arrested  and  charged  with  attempting 
to  commit  suicide.  He  was  taken  to  the  police  station,  and, 
after  being  given  the  usual  caution,  made  a statement  in  the  form 
of  questions  and  answers,  referring  to  his  attempts  at  suicide, 
which,  he  said,  were  the  result  of  “domestic  trouble”.  He  ad- 
mitted in  this  statement  that  he  had  heard  that  a little  girl 
was  missing,  but  denied  any  knowledge  of  Marion  Rusnak,  whose 
picture  was  shown  to  him.  This  statement  was  completed  at 
about  11  p.m.,  and  Inspector  Wood,  who  was  in  charge  of  the 
investigation,  left  the  room.  The  accused  was  then  alone  with 
Detective  Anderson,  who  asked  him  to  give  a better  reason  for 
his  attempted  suicide,  whereupon  the  accused  started  to  cry, 
and  said:  “I  want  to  tell  you  the  whole  story  about  the  little 

girl.”  He  then  made  a statement  to  Anderson,  which  was  not 
taken  down  in  writing,  or  given  in  evidence  at  the  trial.  As  a 
result,  Anderson  sent  for  Wood,  and  on  Wood’s  return  the  ac- 
cused was  told  that  he  would  be  charged  with  murder,  and  was 
cautioned,  after  which  he  made  a further  statement,  which  was 
taken  down  in  writing  by  Anderson  and  signed  by  the  accused. 
In  this  statement  the  accused  admitted  meeting  a little  girl  (and 
identified  a photograph  of  Marion  Rusnak  as  that  of  the  girl 
in  question)  at  a place  corresponding  to  that  mentioned  by  Mrs. 
Smythe,  and  taking  her  to  his  room.  The  statement  continued 
in  part  as  follows : 

“My  room  is  upstairs  and  someone  walked  across  the  yard 
of  the  canning  factory  down  in  front,  and  the  little  girl  ran  to  a 
front  window  of  my  room  and  looked  out.  I realized  what  it 
meant  bringing  a little  girl  up  to  my  room  and  I didn’t,  want 
anyone  to  see  her  there  so  I put  one  hand  over  her  mouth  and 
my  other  hand  on  her  throat  and  pulled  her  back  from  the 
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window  and  held  her  in  that  position  for  a minute,  and  then 
when  I let  go  she  dropped  down  on  the  floor. 

‘‘I  don’t  know  if  I smothered  her  with  my  hand  on  her  mouth 
or  if  I choked  her  with  my  other  hand  on  her  throat.  I lifted 
her  onto  my  bed  and  tried  to  bring  her  around,  by  pumping  her 
arms  like  artiflcial  respiration. 

“It  was  no  good,  she  was  dead. 

“I  sat  with  her  the  best  part  of  the  night,  but  it  was  no  use 
she  was  dead. 

“I  then  started  to  think  of  how  to  get  rid  of  the  body,  so 
I wrapped  it  in  a blanket  and  put  it  under  my  bed  . . . Then 
I thought  of  the  furnace  in  the  boiler  room,  so  on  Tuesday  night 
the  night  before  Christmas  just  after  I had  made  my  round  with 
the  time  clock  shortly  after  6.00  p.m.  I wrapped  the  dead  child 
in  a burlap  bag  and  carried  it  over  to  the  boiler  room  and  put 
the  body  in  no.  2 furnace.  There  was  a good  fire  burning  and 
the  body  was  consumed.  I looked  into  the  furnace  about  one 
hour  later  and  it  was  done  ...  I threw  the  toy  drum  and 
the  pair  of  child’s  stockings  which  Marion  Rusnak  had  in  the 
parcel,  into  the  furnace.  I took  the  wrapping  paper  off  the 
Xmas  parcel  before  I burned  the  contents  but  I don’t  remember 
what  became  of  it. 

“The  bottle  of  .milk  she  had  from  the  Sanitary  Dairy  and 
the  bottle  is  still  in  my  room.” 

A milk  bottle  was  found  by  the  police  in  the  accused’s  room, 
and  it  bore  fingerprints  identified  as  those  of  the  accused,  and 
also  other  smudged  prints  which,  according  to  the  expert  evi- 
dence, could  have  been  made  either  by  a child  or  by  a woman 
with  a very  small  hand.  The  police  also  found,  on  the  morning 
of  25th  December,  some  Christmas  wrapping  paper,  lying  on 
the  ground  in  the  yard  of  the  factory,  and  this  paper  was 
identified  by  Mrs.  Lapierre  as  the  paper  which  had  been  around 
the  parcel  she  gave  to  Marion  Rusnak.  The  ashes  from  no.  2 
furnace  were  examined,  but  no  trace  of  human  remains  was 
found.  There  was  expert  evidence  to  the  effect  that  the  furnace 
was  capable  of  generating  a heat  greater  than  was  required  for 
the  total  consumption  of  a body. 

The  accused  gave  evidence  at  the  trial,  and  denied  having 
any  connection  with  the  disappearance  of  Marion  Rusnak.  He 
admitted  the  attempts  at  suicide  (as  well  as  two  further  attempts 
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in  the  cells  after  his  arrest)  and  the  making  of  the  statements, 
but  said  that  he  had  made  the  confession  for  the  same  reason 
that  he  had  attempted  to  commit  suicide,  his  words  to  the  police 
being:  “I  have  wanted  to  commit  suicide  and  you  stopped  me. 

Now  you  can  do  it  legal.”  His  explanation  was  that  he  had 
become  involved  with  a woman  other  than  his  wife,  and  could 
see  no  other  way  “to  finish  it  all  and  clean  up  the  situation”. 

29th  and  30th  April  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Henderson^  Laidlaw^  Hogg  and  Aylesworth 
JJ.A. 

Louis  Isaacs^  for  the  accused,  appellant:  Crown  counsel,  in 

his  opening  address  to  the  jury,  referred  to  the  accused’s  attempts 
at  suicide  after  the  date  of  the  alleged  murder,  and  recited  the 
fact  that  a charge  of  attempted  suicide  had  been  laid  against 
the  accused.  This  was  an  attack  on  the  accused’s  character  at 
the  very  outset  of  the  case,  and  placed  on  him  a wholly  improper 
onus  of  rebutting  the  suggestion  that  his  attempts  had  been 
motivated  by  his  earlier  conduct.  Objection  was  taken,  and  an 
application  was  made  to  have  the  jury  discharged,  but  it  was 
refused,  and  the  Crown  was  permitted  to  give  evidence  through- 
out the  trial  to  prove  these  attempts  at  suicide. 

The  statement  made  by  the  accused  while  in  custody  on  the 
charge  of  attempted  suicide  should  not  have  been  admitted  in 
evidence.  That  charge  was  a mere  subterfuge,  to  obtain  a con- 
fession of  murder:  Rex  v.  SeabrooJce,  [1932]  O.R.  575  at  579, 
58  C.C.C.  323,  [1932]  4 D.L.R.  116;  Rex  v.  Dw7c,  [1947]  O.R. 
105,  87  C.C.C.  101,  2 C.R.  417,  [1947]  2 D.L.R.  213.  Further, 
the  very  form  of  the  questions  constituted  a threat  and  made 
the  statement  inadmissible  on  that  ground  also. 

The  statement  made  after  the  accused  was  told  that  he 
would  be  charged  with  murder  was  also  inadmissible,  because  it 
followed  questioning  of  the  accused  by  Detective  Anderson,  with- 
out warning,  and  the  accused,  although  he  was  formally  cau- 
tioned, was  not  told  that  what  he  had  said  immediately  before 
could  not  be  used  in  evidence : Tremeear’s  Criminal  Code,  5th  ed. 
1944,  p.  760;  Reg.  v.  Viau  (1898),  7 Que.  Q.B.  362;  Markadonis 
V.  The  King,  [1935]  S.C.R.  657,  64  C.C.C.  41,  [1935]  3 D.L.R. 
424;  Gach  v.  The  King,  [1943]  S.C.R.  250,  79  C.C.C.  221,  [1943] 
2 D.L.R.  417.  Prosko  v.  The  King  (1922),  63  S.C.R.  226,  37 
C.C.C.  199,  66  D.L.R.  340,  is  distinguishable. 
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There  was  no  independent  proof  of  the  corpus  delicti,  and 
on  that  basis,  even  if  the  confessions  were  properly  admitted, 
there  was  no  case  to  go  to  the  jury.  I refer  to  Tremeear,  op,  cit,, 
p.  286;  9 Halsbury,  2nd  ed.  1933,  p.  449,  s.  768,  coupled  with 
p.  184.  The  principle  appears  to  have  been  laid  down  most 
recently  in  Rex  v.  Davidson  (1934),  25  Cr.  App.  R.  21.  The 
statement  of  Maule  J.  in  Reg.  v.  Burton  (1854),  Dears.  C.C.  282, 
169  E.R.  728,  6 Cox  C.C.  293,  is  explained  in  Reg.  v.  Sullivan 
(1887) , 16  Cox  C.C.  347,  which  is  express  authority  for  the  prop- 
osition that  a confession  alone  cannot  support  a conviction  for 
homicide.  The  trial  judge  should  at  least  have  expressly  charged 
the  jury  that  they  must  first  be  able  to  find  that  the  child  was 
dead,  before  they  could  go  on  to  consider  whether  the  accused 
killed  her.  Not  only  was  no  body,  or  part  of  a body,  found,  but 
there  was  not  one  iota  of  evidence  at  the  trial  to  prove  that  she 
was  dead,  except,  of  course,  for  the  confession.  Even  if  it  can 
be  said  that  the  accused  was  the  one  who  walked  away  with  her, 
there  is  no  onus  on  him  to  account  for  her  disappearance:  Reg. 
V.  Sullivan,  supra;  Rex  v.  Davidson,  supra;  Desellier  et  cd.  v.  The 
King  (1925)  , 40  Que.  K.B.  190,  45  C.C.C.  246  at  248. 

Some  of  the  evidence  for  the  prosecution  was  given  an  undue 
prominence  by  the  trial  judge,  and  the  weaknesses  of  Mrs. 
Smythe’s  identification  were  not  drawn  to  their  attention:  Rex 
V.  Smierciak,  [1946]  O.W.N.  871  at  872,  87  C.C.C.  175,  [1947] 
2 D.L.R.  156,  2 C.R.  434.  The  theory  of  the  defence  was  not 
adequately  presented  in  the  trial  judge’s  charge. 

The  trial  judge  should  not  have  withdrawn  the  possibility  of 
a conviction  for  manslaughter  from  the  jury.  Assuming  that 
the  confession  was  properly  admitted  in  evidence,  the  jury  were 
properly  told  that  they  might  believe  all,  part  or  none  of  it. 
Apart  from  this  confession,  there  is  no  evidence  as  to  the  manner 
of  the  girl’s  death,  and,  on  the  accused’s  account,  manslaughter 
was  a possible  verdict.  A doctor  swore  that  in  his  opinion  the 
accused  could  not  reasonably  have  anticipated  that  what  he  said 
he  did  to  the  child  would  cause  her  death.  This  would  exclude 
guilt  of  murder  under  s.  259(d)  of  The  Criminal  Code,  R.S.C. 
1927,  c.  36,  and  the  other  clauses  of  s.  259  are  clearly  inappli- 
cable: Kwaku  Mensah  v.  The  King,  [1946]  A.C.  83,  2 C.R.  113, 
[1946]  2 W.W.R.  455;  MacAskill  v.  The  King,  [1931]  S.C.R.  330, 
55  C.C.C.  81,  [1931]  3 D.L.R.  166. 
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The  trial  judge,  although  he  told  the  jury  that  the  Crown 
must  prove  the  accused’s  guilt  beyond  a reasonable  doubt,  did 
not  go  on  and  tell  them  that  if  they  had  such  a doubt  they  must 
acquit  him:  Rex  v.  Arnold,  [1947]  O.R.  147  at  154,  87  C.C.C. 
236,  [1947]  2 D.L.R.  438,  following  Rex  v.  Costello,  [1932]  O.R. 
213,  58  C.C.C.  3,  [1932]  2 D.L.R.  410,  and  Rex  v.  Labine,  [1937] 
3 W.W.R.  241,  69  C.C.C.  151,  [1937]  4 D.L.R.  284. 

The  trial  judge,  in  his  charge  to  the  jury,  drew  their  attention 
to  the  issue  of  suicide,  which  was  wholly  extraneous  to  the  issue 
on  this  trial:  Rex  v.  Knight  and  Thompson  (1946),  31  Cr.  App. 
R.  52;  Koufis  v.  The  King,  [1941]  S.C.R.  481,  76  C.C.C.  161, 
[1941]  3 D:l.R.  657;  Rex  v.  MacDonald,  [1939]  O.R.  606  at  622, 
72  C.C.C.  182,  [1939]  4 D.L.R.  60;  People  v.  Zackowitz  (1930), 
254  N.Y.  192;  Maxwell  v.  Director  of  Public  Prosecutions,  [1935] 
A.C.  309,  24  Cr.  App.  R.  152;  Picken  v.  The  King,  [1938]  S.C.R. 
457,  69  C.C.C.  321,  [1938]  3 D.L.R.  32;  Rex  v.  Thompson,  [1917] 
2 K.B.  630  at  632. 

W.  B,  Common,  K.C.,  for  the  Attorney-General,  respondent: 
The  suicide  attempts  were  so  closely  connected  with  the  offence 
charged  that  they  constituted  part  of  the  res  gestae,  and  evidence 
as  to  them  was  admissible.  They  resemble  attempts  to  escape 
by  flight  immediately  after  committing  an  offence,  evidence  of 
which  is  admissible.  There  are  some  cases,  such  as  gaol -break- 
ing, where  proof  of  another  offence  is  a necessary  part  of  the 
Crown’s  case.  The  evidence  as  to  these  attempts  at  suicide  was 
also  admissible  in  connection  with  the  accused’s  statement  as  to 
his  reason  for  confessing  to  the  murder,  viz.,  that  it  was  an  effort 
to  commit  suicide  in  a “legal”  way.  [Robertson  C.J.O.:  Was 
there  any  justification  for  asking  the  jury  to  infer,  from  the  fact 
that  the  accused  attempted  to  commit  suicide,  that  he  had  pre- 
viously committed  a murder?]  In  view  of  the  facts  here,  no 
harm  could  have  been  done.  I have  been  unable  to  find  any 
similar  case. 

Having  regard  to  the  accused’s  explanation  for  his  confes- 
sion (of  murder),  the  ordinary  rules  as  to  proof  of  the  voluntary 
nature  of  a statement  do  not  apply.  If  that  explanation  is  dis- 
believed, how  can  the  ordinary  tests  be  applicable?  The  accused 
admitted  making  the  statement,  and  his  own  explanation  showed 
clearly  that  it  was  voluntary. 

The  caution  on  the  charge  of  attempted  suicide,  and  the 
subsequent  statement,  is  so  bound  up  with  the  murder  confession 
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that  they  are  in  effect  a single  statement  dealing  with  the 
disappearance  of  the  child.  If  the  caution  had  related  to  some 
entirely  different  offence,  such  as  theft,  the  position  would  be 
entirely  different. 

The  words  corpus  delicti”  are  commonly  misused.  Accord- 
ing to  Wigmore  on  Evidence,  3rd  ed.  1940,  vol.  7,  s.  2072,  the 
Crown  is  called  upon  to  prove:  (a)  the  occurrence  of  a specific 
kind  of  injury  or  loss;  (b)  some  person’s  criminality  in  con- 
nection therewith;  and  (c)  the  identity  of  the  accused  as  the  doer 
of  the  crime.  In  the  strict  sense,  corpus  delicti  refers  only  to  the 
first  of  these  elements.  All  the  cases  as  to  the  possibility  of  a 
conviction  on  a confession  alone  are  discussed  in  Wigmore,  op, 
cit.,  s.  2070.  Nowhere  is  it  laid  down  as  a proposition  of  law  that 
there  must  be  production  of  a body,  or  part  of  a body,  before 
there  can  be  a conviction  for  homicide.  Desellier  et  al.  v.  The 
King  (1925),  40  Que.  K.B.  190,  45  C.C.C.  246,  was  a case  of 
incest,  and  any  remarks  on  this  subject  are  obiter.  Rex  v.  Hind- 
marsh  (1792),  2 Leach  C.C.  569,  168  E.R.  387,  is  authority  for 
the  proposition  that  death  may  be  found  from  circumstances, 
without  direct  evidence.  In  Reg.  v.  Burton  (1854),  Dears.  C.C. 
282,  169  E.R.  728,  6 Cox  C.C.  293,  Maule  J.  said  that  the  dictum 
of  Lord  Hale,  quoted  in  Tremeear’s  Criminal  Code,  5th  ed.  1944, 
p.  286,  was  a rule  of  caution,  not  of  law.  Reg.  v.  Dudley  and 
Stephens  (1884),  14  Q.B.D.  273,  was  a case  where  a confession 
was  the  only  evidence  of  death.  One  of  the  most  recent  cases 
is  apparently  Attorney -General  v.  Edwards  et  al.,  [1935]  I.R. 
500,  where  all  the  earlier  decisions  are  reviewed;  I refer  partic- 
ularly to  p.  508.  See  also  14  English  and  Empire  Digest,  pp. 
432  et  seq.;  9 Halsbury,  2nd  ed.  1933,  p.  183,  s.  268,  and  p.  449, 
s.  768;  Archbold’s  Criminal  Pleading,  Evidence  and  Practice,  31st 
ed.  1943,  p.  865, 

No  objection  to  the  charge  was  made  by  defence  counsel  at 
the  trial.  There  can  be  no  question  that  this  was  a case  of 
“murder  or  nothing”,  under  ss.  259  {d)  and  260  (c) . 

The  charge  as  to  reasonable  doubt  is  clearly  defective,  but  in 
the  circumstances  the  appeal  should  be  dismissed,  under  s. 
1014(2),  notwithstanding  this  defect.  In  Rex  v.  Arnold,  [1947] 
O.R.  147,  87  C.C.C.  236,  [1947]  2 D.L.R.  438,  there  were  two 
other  grounds  for  ordering  a new  trial. 

Louis  Isaacs,  in  reply:  In  all  the  cases  cited  by  the  respond- 
ent as  to  proof  of  the  corpus  delicti,  with  the  exception  of 
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Attorney -General  v.  Edwards  et  al,,  [1935]  I.R.  500,  there  was 
some  evidence,  in  addition  to  what  the  accused  himself  said, 
suggesting  death.  The  point  here  is  not  merely  that  no  body 
has  been  produced,  but  that  there  is  no  evidence,  outside  the 
confession,  of  the  death  of  a human  being. 

Cur.  adv.  vult. 

9th  May  1947.  The  Court: — ^This  is  an  appeal  from  the  con- 
viction of  the  appellant  on  7th  March  1947,  on  his  trial  before 
McFarland  J.  and  a jury,  at  St.  Catharines,  on  a charge  of 
murder. 

The  appellant  was  charged  with  the  murder  of  Marion 
Rusnak,  a girl  nine  years  old,  on  23rd  December  1946.  In  our 
opinion  there  was  evidence,  properly  admissible,  sufficient  to  sup- 
port the  conviction.  There  was,  however,  other  evidence  that, 
in  our  opinion,  was  not  properly  admitted,  and  that  was  of  such 
a character  that  it  may  have  affected  the  result  of  the  trial. 

Evidence  was  admitted  of  several  attempts  by  the  appellant 
to  commit  suicide  after  the  disappearance  of  the  young  girl. 
In  his  opening  address  to  the  jury,  counsel  for  the  Crown  intro- 
duced this  matter,  and  the  following  was  said : 

“On  Tuesday,  December  31st — that  is,  six  days  after  Christ- 
mas, and  eight  days  after  the  disappearance  of  the  child — the 
accused  Chambers,  who  was,  as  I have  told  you,  then  employed 
at  the  Canadian  Canners,  attempted  to  take  his  own  life — 

“His  Lordship:  I do  not  think  that  should  be  mentioned, 

Mr.  Lancaster,  at  this  stage. 

“Mr.  Lancaster:  Well,  my  Lord,  I think  it  is  quite  proper 

that  any  events  that  could  be  at  all  relevant  to  what  is  before 
the  Court  are  proper  to  refer  to  now. 

“His  Lordship:  It  is  just  possible  that  when  that  evidence  is 
proffered  it  may  not  be  accepted*,  admitted. 

“Mr.  Lancaster:  Well,  but,  my  Lord,  as  I said  before,  the 

last  thing  I want  to  do  is  to  open  anything  that  should  not  be 
opened. 

“His  Lordship:  Oh,  I know  that. 

“Mr.  Lancaster:  But  what  I am  saying  now  is  capable  of 

entirely  independent  proof.  There  can  be  no  question  as  to 
admissibility  surely. 
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“His  Lordship:  I think  it  is  admissible,  but  it  is  at  the  dis- 
cretion of  the  Crown.  If  you  wish  to  do  so,  you  may  outline  it 
to  the  jury. 

“Mr.  Lancaster:  I certainly  propose,  my  Lord,  at  the  proper 
time  in  the  trial  to  put  in  evidence  of  just  what  I am  saying 
now,  and  if — 

“His  Lordship:  Then,  if  you  are  prepared  to  put  in  the 

evidence  substantiating  it,  why,  you  are  entitled  to  outline  that 
evidence  now. 

“Mr.  Isaacs:  Your  Lordship,  not  appearing  to  interrupt 

my  friend,  I am  asking  at  this  stage,  by  virtue  of  that  statement, 
that  this  jury  be  discharged,  because  my  friend  is  imputing 
to  the  accused  another  criminal  offence,  and  by  virtue  of  that 
my  friend  has,  with  respect,  gone  beyond  the  bounds  of  what 
may  be  adduced  when  the  accused  stands  charged  with  murder, 
because  upon  the  charge  of  murder  there  is  no  other  matter, 
especially  when  it  has  no  connection  at  all  with  this  particular 
offence,  it  is  not  wrapped  up  with  it — anything  material  to  or 
prior  to  the  offence  is  certainly,  in  my  submission,  not  material, 
and  I am  asking  at  this  stage  that  your  Lordship  see  fit  to  have 
this  jury  discharged  because  that  may  be  one  of  the  statements 
which  may  not  be  admitted. 

“His  Lordship:  I am  not  going  to  discharge  the  jury, 

Mr.  Isaacs. 

“Mr.  Isaacs:  That  is  my  submission,  your  Lordship. 

“His  Lordship:  Go  ahead,  please,  Mr.  Lancaster. 

“Mr.  Lancaster:  As  I told  you,  gentlemen,  on  the  31st  of 

December  Chambers  attempted  to  take  his  life  in  his  dormitory 
by  cutting  his  wrists,  turning  on  a gas  stove  and  placing  himself 
in  close  proximity  to  the  gas  stove,  where  he  was  discovered 
by  the  superintendent  of  the  plant.  By  reason  of  that  he  was 
removed  to  the  General  Hospital,  where,  after  proper  treatment 
and  the  passing  of  a certain  number  of  days,  he  was  discharged 
from  hospital,  taken  into  custody  on  a warrant  charging 
attempted  suicide,  and  placed  in  the  St.  Catharines  police 
station.” 

In  the  course  of  the  case  for  the  prosecution  evidence  of 
appellant’s  attempts  at  suicide  was  given,  and  evidence  was  also 
given  of  a statement  made  by  him  to  police  officers  after  he  had 
been  charged  with  the  offence  of  attempting  suicide.  The  state- 
ment was  in  the  nature  of  a confession  of  his  guilt  of  that  offence. 
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In  charging  the  jury  at  the  end  of  the  trial  the  learned  trial 
judge  addressed  them  in  respect  to  the  evidence  relating  to  appel- 
lant’s attempts  at  suicide,  as  follows : 

“Then  the  evidence  as  to  the  suicide  attempts  and  the  motive 
behind  them:  There,  of  course,  you  have  a main  issue,  which  it  is 
squarely  up  to  you  gentlemen  to  determine,  as  to  what  was  the 
motive  behind  these  suicide  attempts.  The  Crown  suggests  that 
it  was  fear  arising  out  of  guilt  in  connection  with  the  matters 
which  we  are  inquiring  into.  The  defence  says,  the  accused  him- 
self says,  it  was  on  account  of  a desire  on  his  part  to  free  his 
wife  from  any  further  trouble  with  him.” 

In  our  opinion  the  evidence  of  appellant’s  attempts  at  suicide 
was  irrelevant  to  the  issues  on  his  trial  for  murder,  and  it  should 
not  have  been  admitted.  Counsel  for  the  Crown,  on  the  argu- 
ment of  this  appeal,  contended  that  in  its  nature  the  evidence 
of  attempts  at  suicide  was  admissible  on  grounds  similar  to  the 
grounds  upon  which  evidence  of  flight  by  a person  charged  with 
a crime  may,  under  proper  circumstances,  be  admitted  against 
him  as  being  conduct  amounting  to  a confession  of  guilt.  Counsel 
cited  no  authority  in  support  of  that  contention.  In  our  opinion 
the  fact  that  appellant  attempted  to  commit  suicide  does  not 
afford  evidence  that  he  murdered  Marion  Rusnak.  The  state- 
ment of  the  accused  to  the  police  officers  taken  in  connection 
with  the  charge  of  attempted  suicide  was  likewise  inadmissible. 

In  another  matter  we  are  of  opinion  that  there  was  error  at 
the  trial.  In  a statement  made  by  appellant  to  the  police  with 
respect  to  the  death  of  Marion  Rusnak,  he  said  that  while  the 
little  girl  was  in  his  room  on  the  afternoon  of  23rd  December 
1946,  she  ran  to  a front  window  of  the  room  and  looked  out. 
Realizing,  he  said,  what  it  meant  bringing  a little  girl  up  to 
his  room,  and  not  wanting  anyone  to  see  her  there,  he  put  one 
hand  over  her  mouth  and  his  other  hand  on  her  throat  and  pulled 
her  back  from  the  window  and  held  her  in  that  position  for  a 
minute.  When  he  let  go  she  dropped  to  the  floor.  He  lifted 
her  on  to  his  bed  and  tried  to  bring  her  around,  but  she  was 
dead.  That  is  appellant’s  story  to  the  police.  It  is  the  only 
direct  evidence  of  the  manner  of  her  death.  Her  body  has  not 
been  found,  so  that  no  evidence  from  that  source  is  available. 

It  was  for  the  jury  to  say  whether  or  not  they  believed 
appellant.  If  they  accepted  his  account  of  the  manner  in  which 
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death  was  caused,  the  jury  might  have  found  appellant  guilty 
of  manslaughter,  for  there  was  the  evidence  of  a doctor  that 
death  would  not  reasonably  be  expected  to  result  from  appellant’s 
actions  as  he  described  them.  In  these  circumstances  we  are  of 
the  opinion  that  the  trial  judge  should  have  told  the  jury  that  if 
they  believed  appellant’s  story  as  told  to  the  police  by  him,  their 
verdict  might  be  guilty  of  manslaughter,  instead  of  murder. 
That  death  resulted  from  acts  such  as  appellant  described  might 
appear  incredible  to  the  jury,  and  they  were  not  bound  to  act 
upon  that  evidence,  but  that  was  a matter  for  the  jury,  and  they 
should  have  been  so  instructed. 

Counsel  for  the  appellant  also  raised  the  objection  that  there 
was  no  corpus  delicti,  and  that  the  death  of  the  little  girl  had, 
therefore,  not  been  proved.  In  our  opinion  the  appellant’s  state- 
ment to  the  police  on  the  matter  of  the  death  of  the  child  and 
of  his  disposition  of  the  body,  which,  we  think,  was  properly 
admitted  in  evidence,  fully  meets  all  requirements  in  that  regard. 

It  is  not  the  function  of  this  Court,  any  more  than  it  is  the 
function  of  a trial  judge,  to  usurp  the  power  of  the  jury.  We 
have  no  option,  in  the  circumstances,  to  do  anything  but  to  set 
aside  the  conviction  and  to  order  a new  trial. 

13th  May  1947.  Hogg  J.A.  (who  also  signed  the  above  rea- 
sons) : — I merely  wish  to  make  a brief  observation  as  to  one  of 
the  leading  authorities  on  the  law  of  criminal  evidence  in  dealing 
with  the  question  of  the  admission  of  evidence  of  other  offences. 

Upon  the  argument  of  the  appeal,  counsel  for  the  Crown  con- 
tended that  the  attempts  on  the  part  of  the  appellant  to  commit 
suicide  were  so  inextricably  mixed  up  or  tied  up  with  the  crime 
of.  murder,  with  which  the  appellant  was  charged,  as  to  form 
the  several  parts  of  one  transaction,  that  is,  they  were  part  of  the 
res  gesta,  and  that  this  fact  warranted  evidence  being  admitted, 
upon  his  trial  for  murder,  of  the  offence  of  attempted  suicide 
on  the  part  of  the  appellant. 

The  general  rule  is  stated  by  Archbold  on  Criminal  Evidence, 
31st  ed.  1943,  at  p.  331,  to  be  “that  nothing  may  be  given  in  evi- 
dence which  does  not  directly  tend  to  the  proof  or  disproof  of 
the  matter  in  issue”. 

And  at  p.  334  the  same  learned  author  says:  “.  . . if  the 
offences  are  distinct,  and  not  part  of  one  scheme  or  transaction 
* . . evidence  of  one  offence  is,  in  general,  inadmissible  on  the 
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trial  of  the  prisoner  for  another  offence  . . . even  where  it  is 
derived  from  the  admission  of  the  prisoner  himself  ...  [In  cer- 
tain instances,  as  for  example,]  where  criminal  intent  ...  is  to 
be  proved,  or  the  defence  of  accident  or  the  like  is  to  be  met,  the 
prosecution  may  give  in  evidence  other  instances  of  the  prisoner’s 
having  committed  offences  similar  to  that  for  which  he  is  under 
trial.” 

In  the  present  case,  the  evidence  admitted  was  of  attempts  on 
the  part  of  the  appellant  to  commit  suicide  subsequent  to  the 
commission  of  the  alleged  crime  for  which  he  was  being  tried. 
Furthermore,  the  crimes  were  not  similar  in  their  character, 
nor  in  this  case  could  such  evidence  be  relevant  in  any  manner 
to  show  intent  to  murder. 

In  my  opinion,  there  can  be  found  no  authority  which  would 
be  ground  for  the  admission  of  the  evidence  to  which  objection 
has  been  taken. 


New  trial  ordered. 

Solicitor  for  the  accused^  appellant:  Louis  Isaacs,  Toronto^ 
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[CHEVRIER  J.] 

Christie  v.  British  American  Oil  Company  Limited. 

Succession  Duty — Property  Subject  to  Duty — Situs  of  Shares — More  than 

One  Transfer  Office,  both  Outside  Province  of  Registered  Owner’s 

Domicile — The  Succession  Duty  Act,  1939,  2nd  sess.  (Ont.),  c.  1, 

s.  8 — Validity  of  Statute  as  Applied  to  Shares  of  Dominion  Company 

— The  Companies  Act,  1934  {Dom.),  c.  33,  s.  38. 

Shares  of  the  defendant  company  were  registered  in  the  names  of  the 
plaintiff  and  his  mother  “as  joint  tenants  with  the  right  of  survivor- 
ship”. Both  the  plaintiff  and  his  mother  resided  in  Manitoba,  and 
the  mother  died  there  in  1943.  The  certificates  for  the  shares  were 
in  Manitoba  at  the  time  of  the  mother’s  death,  and  stated  upon  their 
face  that  the  shares  were  transferable  either  at  Toronto  or  at  Mont- 
real. The  plaintiff,  after  his  mother’s  death,  applied  to  the  company 
to  have  the  shares  registered  in  his  name  alone,  and  presented  the 
certificates  to  the  Toronto  transfer  agent,  but  registration  was  refused 
without  the  production  of  an  Ontario  succession  duty  release.  Domin- 
ion and  Manitoba  succession  duties  had  been  paid.  The  plaintiff  also 
presented  the  certificates  to  a transfer  agent  in  New  York,  with  the 
same  result.  He  now  sued  for  a mandatory  order  requiring  the  de- 
fendant to  register  the  shares  in  his  name,  and  for  damages. 

Held,  the  action  should  be  dismissed.  Under  the  rules  laid  down  in 
Treasurer  of  Ontario  v.  Blonde  et  al.;  Treasurer  of  Ontario  v.  Aber- 
dein  et  al.,  [1947]  A.C.  24,  the  situs  of  the  shares  should  be  deemed  to 
be  in  Ontario,  and  they  were  properly  dutiable  there.  The  plaintiff 
had  himself  brought  the  certificates  into  Ontario,  thus  indicating 
clearly  which  of  the  two  places  where  the  shares  could  be  effectively 
dealt  with  (both  of  them  being  situate  outside  the  Province  in  which 
the  plaintiff  and  his  mother  resided,  and  where  the  certificates  were 
physically  situate)  would  naturally  be  selected.  The  existence  of  the 
New  York  office  was  immaterial,  since  it  was  not  established  until 
after  the  date  of  the  mother’s  death. 

Held,  further,  it  could  not  be  successfully  argued  that  s.  8 of  The  Sue-, 
cession  Duty  Act,  1939,  was  invalid  as  applied  to  shares  of  a Dominion 
company,  or  that  it  restricted  the  right  of  such  a company,  under  the 
Dominion  Companies  Act,  to  provide  for  dealings  with  its  shares. 

An  action  for  a mandatory  order  and  for  damages. 

5th  May  1947.  The  action  was  tried  by  Chevrier  J.  without 
a jury  at  Toronto. 

The  plaintiff  in  person. 

D.  R,  C.  Harvey,  for  the  defendant. 

C,  R.  Magone,  K.C.,  and  W.  D.  Blair,  for  the  Attorney-General 
for  Ontario. 

16th  May  1947.  Chevrier  J.: — The  parties  hereto  have  agreed 
to  the  following  facts  as  set  out  in  the  statement  of  claim: 

1.  The  plaintiff  is  a mining  prospector  residing  at  the  city  of 
Winnipeg. 

2.  The  defendant  is  a company  incorporated  under  the  laws 
of  the  Dominion  of  Canada. 

3.  The  plaintiff,  by  right  of  survivorship,  is  the  owner  of 
2,444  shares  of  the  defendant  company,  having  been  the  owner 
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thereof  as  a joint  tenant  with  his  deceased  mother.  The  shares 
still  stand  in  their  joint  names,  and  are  so  registered  on  the  books 
of  the  defendant. 

4.  The  said  shares,  according  to  printed  words  on  the  faces 
of  the  certificates  thereof,  are  transferable  either  at  Montreal,  in 
the  Province  of  Quebec,  or  at  Toronto,  in  the  Province  of  Ontario. 

5.  The  plaintiff’s  mother  died  on  the  21st  July  1943;  she 
was  then  domiciled  in  the  city  of  Winnipeg,  in  the  Province  of 
Manitoba;  the  said  shares  were  at  that  time  physically  situated 
in  the  said  city. 

6.  On  or  about  the  15th  March  1944  the  plaintiff  attended 
at  the  office  of  the  defendant’s  solicitors  in  the  city  of  Toronto 
and  asked  for  a transfer  or  re-registration  of  the  said  shares,  as 
sole  survivor  of  the  joint  tenancy. 

7.  The  plaintiff  had  requested  an  Ontario  succession  duty 
release  with  respect  to  said  shares,  but  same  had  been  refused 
to  him  as  the  succession  duties  had  not  yet  been  paid  in  Ontario 
on  said  shares. 

8.  The  succession  duties  due  to  the  Dominion  of  Canada  and 
to  the  Province  of  Manitoba  have  been  paid  on  said  shares. 

9.  On  or  about  the  7th  January  1946  the  plaintiff  presented 
said  shares  at  the  office  of  the  Registrar  and  Transfer  Company 
at  the  city  of  New  York,  in  the  State  of  New  York,  one  of  the 
United  States  of  America,  for  transfer  to  him.  Said  transfer 
was  refused  as  the  plaintiff  could  not  produce  an  Ontario  suc- 
cession duty  release. 

10.  On  the  4th  February  1947  the  plaintiff  presented  said 
shares  at  the  office  of  the  Chartered  Trust  & Executor  Company, 
the  transfer  agent  of  the  defendant  at  the  said  city  of  Toronto, 
for  transfer  to  him;  but  the  shares  were  not  left  in  the  custody 
of  the  said  Chartered  Trust  & Executor  Company  for  the  reason 
that  the  plaintiff  feared  confiscation  of  said  shares  at  the  instance 
of  the  Province  of  Ontario,  under  s.  31  of  the  Ontario  Succession 
Duty  Act,  1939. 

11.  The  plaintiff  repudiates  the  jurisdiction  of  the  Treasurer. 

12.  The  defendant  has  refused  to  effect  all  such  requested 
transfers  until  the  said  application  for  transfer  is  accompanied 
by  an  Ontario  succession  duty  release. 

13.  The  plaintiff  claims  that  the  Provincial  Legislature 
cannot  constitutionally  interfere  with  the  operations  of  a com- 
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pany  incorporated  by  the  Dominion,  and  that  there  is  a conflict 
of  authority  in  that  respect  between  s.  38  of  The  Companies  Act, 
1934  (Dom.),  c.  33,  and  s.  8 of  The  Succession  Duty  Act,  1939, 
2nd  sess.  (Ont.),  c.  1. 

14.  The  plaintiff  requests  the  issue  of  a mandatory  order 
directing  the  defendant  to  transfer  or  re-register  the  said  shares 
in  the  sole  name  of  the  plaintiff  without  the  production  of  a 
succession  duty  release  from  the  Province  of  Ontario.  He  also 
claims  damages  and  his  costs. 

To  which  the  defendant  makes  this  first  objection : 

1.  That  the  Registrar  and  Transfer  Company  was  not  ap- 
pointed transfer  agent  until  the  21st  October  1943,  and  did  not 
begin  to  act  as  such  transfer  agent  until  the  month  of  January 
1944.  That  at  the  date  of  the  death  of  the  mother  of  the  said 
plaintiff,  the  other  joint  tenant  with  him  of  said  shares,  the  said 
shares  were  transferable  on  the  books  of  the  defendant  only  in 
Toronto  or  Montreal  as  aforesaid,  and  at  the  offices  in  Toronto 
or  Montreal  of  Chartered  Trust  & Executor  Company,  the 
transfer  agent  and  registrar  of  the  defendant  in  Toronto  and 
Montreal.  I And  that  such  objection  is  well  founded  and  sustain 
it. 

The  defendant  then  adds  that : 

2.  It  is  prohibited  from  making  or  entering  in  the  books  of 
the  defendant  any  transfer  of  the  said  shares  without  the  consent 
in  writing  of  the  Treasurer  of  Ontario  to  the  transfer  of  said 
shares. 

3.  That  said  consent  has  been  refused. 

4.  The  defendant  pleads  the  provisions  of  The  Succession 
Duty  Act,  1939,  as  amended,  and  particularly  s.  8. 

5.  The  defendant  denies  that  plaintiff  has  suffered  damages. 

6.  That  the  statement  of  claim  discloses  no  right  of  action. 

Said  s.  8 is  in  part  as  follows: 

“8.(1)  On  the  death  of  any  person,  whether  he  dies  domi- 
ciled in  Ontario  or  elsewhere,  unless  the  consent  in  writing  of  the 
Treasurer  is  obtained — 

“(a)  No  bank  [etc.]  . . . shall  deliver  . . . [or]  transfer  . . . 

(i)  Any  property  situate  in  Ontario  in  which  the  deceased, 
at  the  time  of  his  death,  had  any  beneficial  interest  ...” 

Two  questions  arise : 

1.  One  of  law  as  put  forth  in  para.  13  of  the  plaintiff's 
submissions.  In  view  of  the  present  state  of  the  law  and  decided 
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cases  it  would  be  idle  further  to  entertain  that  submission.  I 
must  find,  as  I do,  that  no  such  conflict  as  alleged  exists,  and 
that  s.  8 is  well  within  the  competency  of  the  legislative  juris- 
diction and  authority  of  the  Province. 

2.  A question  of  fact:  Where  is  the'' situs’’  of  the  shares  for 
the  purpose  of  the  transfer?  Unfortunately,  the  state  of  the  law 
is  not  in  that  respect  as  clearly  established  as  in  the  preceding 
question : 

(A)  The  plaintiff  himself  brought  the  shares  into  Ontario, 
and  on  or  about  the  4th  February  1947  he  presented  them  for 
transfer  or  re-issue  at  the  office  of  the  Chartered  Trust  & Execu- 
tor Company,  the  transfer  agent  of  the  defendant  at  the  city  of 
Toronto. 

(B) '  The  plaintiff  admits  (para.  8)  having  been  served  with 
a statement  from  the  Treasurer  under  the  provisions  of  subs.  1 
of  s.  31  of  the  said  Ontario  Succession  Duty  Act,  but  refused  to 
comply  with  it,  objecting  to  its  jurisdiction. 

The  state  of  the  law: 

This  matter  must  be  settled  by  determining  the  "situs”  of  the 
shares  for  the  purpose  of  deciding  what,  if  any,  succession  duties 
are  payable  thereon  before  the  transfer  of  said  shares  can  be 
effected  in  favour  of  the  plaintiff  on  the  books  of  the  defendant. 

The  plaintiff  seeks  consolation  in  the  case  of  Treasurer  of 
Ontario  v.  Blonde  et  al.;  Treasurer  of  Ontario  v.  Aberdein  et  al., 
[1947]  A.C.  24,  [1946]  4 D.L.R.  785,  [1946]  3 W.W.R.  683.' 

The  first  sentence  of  the  long  headnote  to  the  report  of  that 
case  in  D.L.R.  is  in  the  nature  of  an  expression  of  a general 
principle.  The  second  sentence  deals  with  the  case  where  there 
are  two  places  in  which  the  shares  are  transferable  outside  the 
Province  seeking  to  tax.  This  is  not  the  case  here,  where  one, 
place  is  in  Ontario,  and  the  second  place  is  in  Quebec.  The  third 
sentence  deals  with  the  case  where  one  place  of  transfer  is  within 
the  Province  (Ontario)  and  one  without  the  Province  (Quebec), 
and  that  is  the  case  here. 

In  that  latter  case,  “a  just  estimation  must  be  made  of  the 
matters  relating  to  a transfer  of  the  shares  to  see  if  there  is 
sufficient  reason  for  preferring  one  place  of  transfer  as  against 
another”. 

It  is  further  held  that:  “That  place  is  to  be  preferred  where 
in  the  ordinary  course  of  affairs  the  shares  would  be  dealt  with 
by  the  registered  owner.” 
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The  editorial  note  to  the  case  contains  the  following: 

‘Tn  [The  King  v.  Williams,  [1942]  A.C.  541,  [1942]  3 D.L.R.' 
1,  [1942]  2 W.W.R.  321],  Viscount  Maugham,  having  first  said 
that  ‘the  existence  in  Buffalo  at  the  date  of  the  death  of  certif- 
icates in  the  name  of  the  testator  endorsed  by  him  in  blank  must 
be  decisive’,  later  made  the  observation  that  ‘in  a business  sense 
the  shares  at  the  date  of  the  death  could  effectively  be  dealt 
with  in  Buffalo  and  not  in  Ontario.’  ” 

The  editor  continues : 

1.  “This  latter  remark  was  articulated  and  given  a coherent 
elaboration  by  Robertson  C.J.O.  in  The  King  v.  Globe  Indemnity 
Co.,  [1945]  2 D.L.R.  25,  [1945]  O.R.  190,  who  thus  rescued  the 
‘multiple  share  transfer  registries’  cases  from  a cul  de  sac  into 
which  a narrow  reading  of  the  Williams  case  would  have  driven 
them.  That  is  not  to  say,  however,  that  any  principle  of  decision 
has  been  reached  upon  which  ‘multiple  share  transfer  registries’ 
situations  can  be  uniformly  resolved;  we  need  only  envisage  the 
case  where  from  a business  standpoint  it  may  be  equally  con- 
venient to  use  either  of  two  or  any  of  three  registries.” 

2.  The  learned  editor  continues:  “Clearly,  the  situs  tests 

adumbrated  in  the  Williams  case  ...” 

3.  In  the  Aberdein  case,  supra.  Lord  Uthwatt  said:  “If  suf- 
ficient reason  for  a choice  of  one  place  appears,  then  the  problem 
is  solved  . . . The  absence  of  a competitor,  if  not  conclusive  in 
favour  of  Ontario  as  the  situs  of  the  shares,  at  least  tipped  the 
scales  in  its  favour.  . . . [The]  owner  . . . would  be  little  likely 
when  desiring  to  deal  with  his  shares  . . .”  (The  italics  are  mine.) 

This  is  the  state  of  the  law: 

First  of  all,  the  “multiple  share  transfer  registries”  principle 
was  rescued  from  a ''cul  de  sac”,  a most  decidedly  disheartening 
place  to  be  found  in,  where  it  was  ex  necessitate  doomed  to  a slow 
and  ignominious  death  by  suffocation. 

Secondly,  the  “situs  tests”  were  clearly  adumbrated  {comme 
cela  est  clairl)  in  the  Williams  case. 

Then,  if  it  is  “not  conclusive”,  but  may  be  “tipped”;  and 
again  if  the  owner  was  “likely”.  All  of  which  reminds  one  of 
Lafontaine’s  fable  where  the  operator  of  "la  lanterne  magique”, 
had  forgotten  "d’allumer  la  lanterne”.  Under  those  circum- 
stances, how  much  one  would  pray  that  some  one  skilled  in  the' 
science  should  “clearly”  pull  the  "situs”  principle  out  of  an 
opera  hat. 
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Be  all  that  as  it  may,  and  guided  by  my  adumbrated  lantern,  I 
must  search  where  the  owner  would  likely  have  gone  to  see  if  the 
scales  could  at  least  be  tipped  in  his  favour.  Adumbrated  shades 
of  Diogenes! 

Fortunately,  the  conduct  of  the  plaintiff  himself,  second 
Ulysses,  in  search  of  a port  where  to  land  his  share  certificates, 
may  offer  the  solution!  The  plaintiff  himself  has  tipped  the 
scales,  and  has  indicated  not  the  likely,  but  the  actual  place  where 
he  would  have  had  “the  shares  effectively  dealt  with”,  when  he 
presented  his  share  certificates  to  the  defendant’s  solicitors,  at 
the  city  of  Toronto,  on  the  15th  March  1944,  and  to  the  Char- 
tered Trust  & Executor  Company,  the  transfer  agent  of  the 
defendant,  at  Toronto,  on  the  4th  February  1947. 

In  the  “adumbrated  light”  of  the  above  authorities,  I must 
find,  as  I do,  that  the  situs  of  said  shares,  for  the  purposes  of 
the  Ontario  Succession  Duty  Act,  is  in  Ontario,  and  that  the 
refusal  of  the  defendant  to  effect  the  transfer  in  its  books  of  the 
shares  requested  by  the  plaintiff,  until  the  consent  in  writing  to 
that  end  has  been  obtained  from  the  Treasurer  of  Ontario,  is 
well  founded  in  law. 

I find  as  a fact  that  the  plaintiff  has  established  no  damages. 

The  action  is,  therefore,  dismissed  with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  defendant : Lash  & Lash,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Harris. 

Criminal  Law — Conspiracy — Evidence — Acts  and  Declarations  of  Co- 
conspirators— Entries  in  Office  Records — Foundation  for  Admissi- 
bility— Proof  of  Accused’s  Membership  in  Conspiracy  — Whether 
Statutory  Presumptions  Applicable — The  Official  Secrets  Act,  1939 
(Dom.),  c.  49,  s.  3 — The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  573. 

A charge  that  the  accused  conspired  with  others  to  commit  indictable 
offences  against  The  Official  Secrets  Act,  1939,  is  not  a proceeding 
for  an  offence  “under”  the  Act,  so  as  to  make  applicable  the  statu- 
tory presumptions  created  by  subss.  3 and  4 of  s.  3.  Such  a conspiracy 
is  an  offence  different  and  distinct  from  the  offences  created  by,  and 
punishable  under,  the  Act,  and  is  complete  upon  the  mere  making 
of  an  agreement  to  do  some  act  contrary  to  the  statute,  without  the 
actual  commission  of  any  substantive  offence  thereunder.  There 
may  be  a criminal  conspiracy  between  two  persons,  in  respect  of 
which  both  may  be  convicted,  although  one  of  them  would  not  have 
been  guilty  of  any  criminal  offence  if  he  alone  had  done  that  to 
which  the  conspiracy  relates.  Reg.  v.  Whitchurch  et  al.  (1890),  24 
Q.B.D.  420,  referred  to. 

On  a trial  for  conspiracy,  the  Crown  produced  certain  documents  con- 
taining entries  sworn  to  have  been  made  by  persons  with  whom  the 
accused  was  charged  with  conspiring.  Some  of  these  entries  pur- 
ported to  record  acts  and  conduct  of  the  accused.  No  witness  was 
produced  to  swear  to  the  accuracy  of  the  records,  or  of  the  entries 
therein,  nor  was  there  any  other  evidence  that  the  accused  had  in 
fact  done  or  said  what  was  recorded. 

Held,  there  being  no  other  evidence  showing  that  the  accused  had  been 
a party  to  the  conspiracy  alleged,  these  documents  were  not  evidence 
against  him  for  any  purpose,  but  were  mere  hearsay,  and  inad- 
missible, although  they  might  have  been  relevant  and  cogent  evidence 
on  the  charge  had  there  been  proof  of  the  facts  recorded,  or  had 
it  been  established  that  the  accused  was  a member  of  the  conspiracy. 

An  appeal  by  the  accused  from  his  conviction,  before  Mc- 
Dougall  Co.  Ct.  J.  without  a jury,  on  two  charges  of  conspiracy. 

27th  May  1947.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Roach  and  Ayles worth  JJ.A. 

A.  W.  Beament,  K.C.,  for  the  accused,  appellant:  The  Crown 
virtually  conceded  that  it  could  not  succeed  unless  it  could  use 
Gouzenko’s  evidence  and  the  documents  produced  by  him.  This 
evidence  could  be  admissible  only  under  the  rule  respecting  acts 
and  declarations  of  co-conspirators,  and  therefore  only  if  the 
accused  was  linked  with  the  conspiracy  by  other  evidence,  and 
this  was  not  done. 

The  Crown  attempted  to  use  Gouzenko’s  evidence  by  reason- 
ing not  dissimilar  to  that  rejected  by  this  Court  in  Rex  v. 
Benning,  [1947]  O.R.  362.  Having  shown  that  Carr  was  “an 
agent  of  a foreign  power”,  they  said  there  was  prima  facie  evi- 
dence that  the  accused  had  obtained  or  attempted  to  obtain 
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information  for  a purpose  prejudicial  to  the  safety  or  interests 
of  the  State,  and  that  this  was  at  least  some  evidence  linking 
him  with  the  conspiracy.  There  are  two  basic  fallacies  in  this 
argument : 

(1)  The  charge  was  one  of  conspiracy,  under  s.  573  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36,  and  was  not  for  an  offence 
"‘under”  s.  3 of  The  Official  Secrets  Act,  1939  (Dom.),  c.  49,  and 
subs.  3 of  s.  3 was  therefore  wholly  inapplicable.  Subs.  4 is  all 
in  aid  of  subs.  3,  and  the  governing  words  are  “proceedings  . . . 
for  an  offence  under  this  section”  in  subs.  3.  Rex  v.  Smith, 
[1947]  O.R.  378,  is  express  authority  for  the  proposition  that  a 
charge  of  conspiracy  is  not  a charge  “under”  The  Official  Secrets 
Act.  That  case  was  dealing  with  the  effect  of  s.  12  of  the  Act, 
which,  being  a remedial  section,  would  be  construed  much  more 
liberally  than  s.  3(3),  which  is  penal,  and  imposes  an  almost 
unheard-of  burden  on  an  accused  person. 

(2)  Whatever  may  be  said  about  Carr  generally,  we  are  only 
concerned  here  with  what  the  Crown  proved  about  him,  and  it 
was  not  proved  in  this  case  that  he  was  the  agent  of  a foreign 
power. 

The  trial  judge  was  of  course  entitled  to  disbelieve  the  ac- 
cused’s evidence,  but  the  fact  that  he  did  so  does  not  constitute 
proof  of  guilt:  Vincent  v-.  Sprague  (1847),  3 U.C.Q.B.  283  at  284; 
Hobbs  V.  Tinling  (C.  T.)  and  Company,  Limited;  Hobbs  v.  Not- 
tingham Journal,  Limited,  [1929]  2 K.B.  1,  98  L.J.K.B.  421; 
Rex  V.  Truptchuk,  19  Alta.  L.R.  668,  40  C.C.C.  227,  [1923]  3 
W.W.R.  86. 

G.  A.  Martin,  K.C.,  for  the  accused,  appellant:  The  docu- 

ments produced  by  Gouzenko  are  not  evidence  against  this  ac- 
cused until  there  is  some  evidence  to  connect  him  with  the  con- 
spiracy alleged,  and  Rex  v.  Benning,  supra,  clearly  holds  that 
the  mere  fact  of  being  in  communication  with  the  agent  of  a 
foreign  power  is  no  evidence  of  an  agreement  to  do  any  illegal 
act,  even  if  that  presumption,  under  s.  3(3),  applies  on  this 
indictment,  which  we  submit  it  does  not. 

Even  if  the  evidence  clearly  established  that  Carr  was  en- 
gaged, in  1945,  in  such  a conspiracy  as  is  here  charged,  the  mere 
fact  of  the  accused’s  association  with  him,  which  was  shown  to 
have  existed  for  ten  years,  was  no  evidence  that  the  accused  was 
engaged  in  the  conspiracy  with  him.  The  Courts  have  always 
been  most  reluctant  to  infer  an  agreement  to  commit  an  unlaw- 
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ful  act  from  mere  association  with  someone  engaged  in  such  an 
act:  Rex  v.  Dibble  (1908),  1 Cr.  App.  R.  155;  Rex  v.  Rea  (1945), 
84  C.C.C.  110. 

The  trial  judge  fell  into  the  natural  error  of  looking  at  the 
documents  and  interpreting  the  accused’s  conduct,  as  described 
in  the  other  evidence,  in  the  light  of  those  documents.  He 
entirely  overlooked  the  fact  that  he  was  not  entitled  to  consider 
the  documents  at  all  until  he  found  in  the  other  evidence  some- 
thing to  make  them  admissible. 

Even  if  the  appellant  was  properly  convicted,  the  sentence 
was  excessive  in  view  of  the  very  minor  offence  committed  and 
the  sentences  imposed  on  others. 

Joseph  Newman,  for  the  accused,  appellant,  had  nothing  to 
add. 

J.  J.  Robinette,  K.C.  (B.  W.  Howard,  K.C.,  with  him),  for 
the  Attorney-General,  respondent:  Apart  from  any  presump- 

tions under  The  Official  Secrets  Act,  1939,  there  was  sufficient 
evidence  to  go  to  a jury  linking  the  accused  with  the  conspiracy 
revealed  in  the  Russian  documents.  The  accused’s  conduct  must 
be  considered,  not  in  a vacuum,  but  in  the  light  of  the  conspiracy 
disclosed,  and  the  nature  of  that  conspiracy  may  properly  be 
gathered  from  the  documents. 

[Robertson  C.J.O.:  Even  if  these  documents  were  properly 
connected  with  the  accused,  are  they  not  mere  historical  records, 
rather  than  acts  or  declarations  of  co-conspirators?]  They  are 
not  mere  narrative,  but  are  intended,  to  supply  information  to 
other,  unknown,  conspirators,  and  are  thus  within  the  rules,  as 
communications  between  co-conspirators. 

Conspiracy  may  be  proved  by  inference  from  a series  of 
facts,  each  one  of  which,  taken  by  itself,  might  be  wholly 
innocent. 

The  presumption  created  by  s.  3(3)  of  The  Official  Secrets 
Act,  1939,  is  applicable  to  a charge  of  conspiracy  to  commit  an 
offence  against  s.  3 of  the  Act.  Section  3 constitutes  an  entire 
code,  with  all  the  elements  of  spying  or  obtaining  information 
by  secret  means.  That  code  provides  a presumption  in  connec- 
tion with  that  offence,  and  the  presumption  should  be  equally 
applicable  to  a charge  of  conspiring  to  commit  the  olfence. 
[Robertson  C.J.O.  : But  subs.  3 makes  the  fact  of  communicat- 
ing with  an  agent  of  a foreign  power  evidence  of  specific  things, 
not  by  any  means  of  everything  contained  in  s.  3.]  There  is  a 
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distinction  between  this  case  and  Rex  v.  Smith,,  [1947]  O.R.  378. 
The  difference  in  language  between  s.  3(3)  on  the  one  hand,  and 
ss.  3 (2)  and  12  on  the  other,  is  noticeable. 

G.  A,  Martin,  K.C.,  in  reply:  Even  assuming  that  the  Rus- 

sian documents  were  properly  linked  with  the  accused,  they  are 
mere  narratives,  and  would  not  be  within  the  rule:  Taylor  on 
Evidence,  12th  ed.  1931,  vol.  1,  p.  377.  They  are  hot  acts  or 
declarations,  though  they  may  be  useful  records,  and  they  do 
not  in  any  way  advance  the  conspiracy. 

At  the  conclusion  of  the  argument.  The  Court  delivered 
judgment  orally,  allowing  the  appeal  and  quashing  the  conviction, 
and  announced  that  written  reasons  would  be  delivered  at  a later 
date. 

4th  June  1947.  The  written  reasons  of  the  Court  were  de- 
livered by 

Robertson  C.J.O.; — This  is  an  appeal  from  the  conviction 
and  sentence  of  the  appellant  upon  his  trial  before  Judge  Mc- 
Dougall  sitting  as  Judge  of  the  County  Court  Judges’  Criminal 
Court  of  the  County  of  Carleton,  at  Ottawa,  on  the  27th  day 
of  January,  on  two  charges  of  conspiracy.  The  charges  are  as 
follows : 

“1.  FOR  that  he,  the  said  Henry  Harris,  in  the  years  1939 
to  1945  inclusive,  did  in  the  Cities  of  Toronto  and  Ottawa  and 
other  places  within  Canada,  conspire  with  Samuel  Carr,  one 
Colonel  Zabotin  alias  Grant,  one  Major  Rogov  alias  Brent  and 
Jan,  one  Lieutenant-Colonel  Motinof  alias  Lament,  one  Colonel 
Milstein  alias  Milsky  and  alias  the  Commander,  one  certain 
Soviet  agent  assuming  the  name  of  Ignacy  Witczak,  one  Dr. 
John  Soboloff,  and  with  one  another  and  with  other  persons  to 
commit  the  following  indictable  offence  namely,  for  a purpose 
prejudicial  to  the  safety  or  interests  of  the  State  to  obtain  docu- 
ments, viz.,  false  passports,  or  information  relating  thereto, 
which  are  calculated  to  be  or  might  be  or  are  intended  to  be 
directly  or  indirectly  useful  to  a foreign  power  contrary  to  the 
provisions  of  Section  3(1)  (c)  of  the  Official  Secrets  Act,  being 
Chapter  49  of  the  Statutes  of  Canada,  1939,  as  herein  made  and 
provided,  in  violation  of  Section  573  of  the  Criminal  Code  of 
Canada. 

“2.  FOR  that  he,  the  said  Henry  Harris,  in  the  years  1939 
to  1945  inclusive,  did  in  the  Cities  of  Toronto  and  Ottawa  and 
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other  places  within  Canada,  conspire  with  Samuel  Carr,  one 
Colonel  Zabotin  alias  Grant,  one  Major  Rogov  alias  Brent  and 
Jan,  one  Lieutenant-Colonel  Motinof  alias  Lament,  one  Colonel 
Milstein  alias  Milsky  and  alias  the  Commander,  one  certain 
Soviet  agent  assuming  the  name  of  Ignacy  Witczak,  one  Dr. 
John  Soboloff,  and  with  one  another  and  with  other  persons,  to 
commit  the  following  indictible  offence  namely,  for  a purpose 
prejudicial  to  the  safety  or  interests  of  the  State  to  forge,  alter 
or  tamper  with  passports  contrary  to  the  provisions  of  section 
5(1)  (c)  of  the  Official  Secrets  Act,  in  violation  of  section  573 
of  the  Criminal  Code  of  Canada.” 

At  the  conclusion  of  the  argument  of  the  appeal  judgment 
was  given  orally  allowing  the  appeal  and  quashing  the  conviction. 
The  delivery  of  reasons  for  judgment  was  postponed. 

The  first  matter  for  consideration  is  whether  the  proceed- 
ing is  one  in  which  subss.  3 and  4 of  s.  3 of  The  Official  Secrets 
Act,  Statutes  of  Canada  1939,  c.  49,  can  be  applied.  Subs.  3 is 
as  follows : 

“3.  In  any  proceedings  against  a person  for  an  offence  under 
this  section,  the  fact  that  he  has  been  in  communication  with, 
or  attempted  to  communicate  with,  an  agent  of  a foreign  power, 
whether  within  or  without  Canada,  shall  be  evidence  that  he 
has,  for  a purpose  prejudicial  to  the  safety  or  interests  of  the 
State,  obtained  or  attempted  to  obtain  information  which  is 
calculated  to  be  or  might  be  or  is  intended  to  be  directly  or  indi- 
rectly useful  to  a foreign  power.” 

I need  not  quote  subs.  4 in  full.  It  begins  with  the  words 
“For  the  purpose  of  this  section”,  and  creates  a statutory  pre- 
sumption, upon  certain  stated  facts,  that  a person  has  been  in 
communication  with  an  agent  of  a foreign  power  unless  he 
proves  the  contrary. 

These  statutory  provisions  were  relied  upon  by  the  Crown  as 
supplying  evidence  important  to  its  case.  The  contention  of 
counsel  for  the  Crown  is  that  a prosecution  for  conspiring  to 
commit  an  offence  under  s.  3 of  The  Official  Secrets  Act  is  a 
proceeding  for  an  offence  under  that  section,  and  that,  equally, 
the  opening  words  of  subs.  4 make  it  applicable  to  such  a prose- 
cution for  conspiracy. 

In  our  opinion  neither  of  the  charges  here  is  for  an  offence 
against  s.  3 of  The  Official  Secrets  Act.  It  is  difficult  in  any 
case  to  see  how  the  second  charge,  which  is  specifically  made  for 
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a conspiracy  to  commit  an  offence  contrary  to  the  provisions 
of  s.  5 of  The  Official  Secrets  Act,  can,  by  any  possibility,  be 
such  a case  as  subss.  3 and  4 of  s.  3 relate  to.  We  base  our 
decision,  however,  on  the  broader  ground  that  the  crime  of  con- 
spiracy, with  which  appellant  is  charged,  is  not  only  charged 
as  committed  in  violation  of  s.  573  of  The  Criminal  Code  of 
Canada,  R.S.C.  1927,  c.  36,  but  is  a distinct  and  different  offence 
from  the  offences  created  by,  and  punishable  under  The  Official 
Secrets  Act.  The  charges  are  not  for  having  done  anything  that 
The  Official  Secrets  Act  forbids  to  be  done,  and  it  is  not  neces- 
sary to  a conviction  that  the  evidence  shall  establish  that  any- 
thing so  forbidden  was  in  fact  done.  The  charges  are  for  having 
conspired  to  do  such  acts.  The  offence  so  charged  may  be 
proved,  and  the  person  charged  may  be  convicted,  upon  proof 
merely  of  an  agreement  to  do  some  act  contrary  to  the  provisions 
of  The  Official  Secrets  Act.  While  mere  intention  is  not  enough, 
the  agreement  to  commit  some  such  offence  constitutes  the 
crime  charged.  The  making  of  the  common  agreement  to 
commit  the  offence  carries  the  matter  beyond  mere  intention, 
and  is  itself  a crime.  (Section  I of  Chapter  II  of  Harrison’s 
Law  of  Conspiracy,  1924,  may  be  referred  to.)  There  may  be 
a criminal  conspiracy  between  two  persons,  in  respect  of  which 
both  may  be  convicted,  although  one  of  them  would  not  have 
been  guilty  of  any  criminal  offence  if  she  alone  had  done  that  to 
which  the  conspiracy  relates:  Reg.  v.  Whitchurch  et  ol,  (1890), 
24  Q.B.D.  420. 

We  are,  therefore,  of  the  opinion  that  it  was  not  open  to  the 
Crown  in  this  case  to  invoke  either  subs.  3 or  subs.  4 of  s.  3 of 
The  Official  Secrets  Act.  We  may  add  this  much  further,  that  if 
the  opinion  of  this  Court  in  the  recent  case  of  Rex  v.  Benning, 
[1947]  O.R.  362,  as  to  the  interpretation  and  proper  application 
of  these  subsections  is  right,  it  would  have  made  little  or  no 
difference  in  the  result  if  we  had  held  that  these  subsections 
were  applicable  in  a prosecution  for  conspiracy  such  as  we  have 
to  deal  with. 

Evidence  was  given  by  the  witness  Igor  Gouzenko  for  the 
purpose  of  establishing  the  existence  of  a conspiracy  centred  at 
the  Russian  Embassy  in  Ottawa,  where  Gouzenko  was  a member 
of  the  staff.  He  produced  numerous  papers  and  documents  that 
he  had  removed  from  the  Embassy  without  authority  when  he 
left  his  employment  there.  Gouzenko,  however,  did  not  know  the 
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appellant.  He  gave  no  evidence  of  any  acts  done  by  the  appel- 
lant at  any  time,  or  in  any  place.  There  were  statements,  con- 
tained in  documents  that  Gouzenko  produced,  that  had  been 
written  by  other  members  of  the  staff  at  the  Embassy,  and  that 
purported  to  be  statements  of  acts  done,  or  of  things  said  by,  or 
of  arrangements  made  with,  the  appellant  that  might  have  been 
relevant  and  cogent  evidence  against  the  appellant  upon  these 
charges,  if  there  had  been  evidence  to  show  that  he  had  in  fact 
done  or  said  or  had  been  a party  to  the  arrangements  set  forth 
in  the  statements,  or  even  if  it  were  once  established  that  he 
was  a member  of  the  conspiracy.  As  the  case  stands,  however, 
all  this  is  mere  hearsay.  No  witness  was  called  to  establish  the 
truth  of  the  statements  contained  in  the  documents  and  records 
that  Gouzenko  produced,  or  to  give  evidence  that  established 
appellant’s  connection  with  them. 

Not  only  is  there  no  direct  evidence  that  the  appellant 
became  a party  to  the  conspiracy,  but  there  is  no  evidence  that 
he,  by  word  or  deed,  acting  alone  or  in  association  with  others, 
participated  in  or  assisted  the  objects  of  the  conspiracy.  Nat- 
urally, there  will  be  much  suspicion  that  there  is  real  substance 
behind  all  that  appears  on  the  record  of  this  trial,  but  the  Court 
cannot  proceed  upon  suspicion. 

We  recognize  what  has  been  often  said,  that  direct  evidence 
of  the  making  of  their  agreement  by  conspirators  is  hardly  to 
be  looked  for,  and  that  the  fact  of  a conspiracy  must  usually 
be  deduced  from  circumstances,  and  from  the  conduct  of  the 
parties.  What  the  Crown  has  mainly  relied  upon  in  this  case 
is  the  association  of  the  appellant  with  one  Sam  Carr.  Without 
discussing  the  effect  of  the  evidence  in  regard  to  Sam  Carr 
himself,  we  will  assume,  for  the  purposes  of  this  judgment,  that 
Sam  Carr  not  only  is  a communist,  but  was  a party  to  the  con- 
spiracy of  which  Gouzenko  gave  evidence.  The  appellant  says 
that  he  has  been  an  intimate  friend  of  Sam  Carr  for  many 
years.  He  denies,  however,  that  he  himself  is  either  a com- 
munist or  a member  of  the  Labour-Progressive  party,  the 
political  party  to  which  Sam  Carr  belongs.  The  appellant  also 
denies  that  he  became  a party  to,  or  had  anything  to  do  with, 
or  knew  anything  about,  the  conspiracy  of  which  he  is  charged 
with  being  a member.  Much  weight  was  sought  to  be  attached 
to  the  circumstance  that  on  at  least  two  occasions  during  the 
period  when  the  conspiracy  was  an  active  one,  according  to 
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Gouzenko’s  evidence,  the  appellant  visited  Ottawa  with  Carr, 
and  they  put  up  at  the  same  hotel,  where  they  remained  for  a 
day  or  two.  Similarly,  they  together  visited  Montreal  and  one 
or  two  other  places.  There  is,  however,  not  a particle  of  evidence 
that  the  appellant  was  in  any  way  concerned,  on  any  of  these 
visits,  in  any  of  the  affairs  of  the  conspiracy,  or  that,  on  any  of 
these  occasions  or  at  any  other  time,  he  did  any  act  whatsoever 
in  relation  to  the  matters  with  which  he  is  charged.  He  was  in 
Ottawa  and  in  Montreal  with  Sam  Carr,  but  what  either  of  them 
was  doing  does  not  appear  from  any  admissible  evidence.  The 
appellant  has  his  own  explanation  of  the  occasion  of  these 
journeys  he  made  with  Carr.  He  says  that  they  were  simply 
his  way  of  taking  a holiday,  and  were  the  only  holidays  he  ever 
took.  He  is  an  optometrist,  with  an  office  of  his  own,  which, 
apparently,  he  does  not  leave  for  more  than  two  or  three  days 
at  a time. 

The  trial  judge  did  not  believe  the  appellant.  It  is  not  neces- 
sary to  the  decision  of  this  appeal  that  we  should  conclude  that 
the  learned  trial  judge  was  right  or  was  wrong  in  discrediting 
the  appellant.  The  difficulty  confronting  the  prosecution  is  in 
finding  any  evidence  to  support  the  learned  trial  judge  when  he 
says  that  “ample  evidence  has  been  produced  by  the  Crown  to 
prove  both  charges”.  With  respect,  we  are  of  opinion  that  the 
learned  trial  judge  erred  in  considering  the  documents  produced 
by  Gouzenko  as  evidence  against  the  appellant,  and  in  drawing 
inferences  from  what  was  contained  in  them.  The  contents  of 
these  documents  were  not,  in  any  way,  made  evidence  against  the 
appellant.  The  statements  they  contain  are  mere  hearsay,  so  far 
as  this  case  is  concerned.  Whatever  may  have  been  the  reason 
for  appellant’s  journeys  with  Sam  Carr,  there  is  nothing  estab- 
lished upon  this  record  that  will  support  the  inference  that 
the  appellant  was  concerned  in  the  affairs  of  a conspiracy  op- 
erated from  the  Russian  Embassy  at  Ottawa,  or  in  any  other 
conspiracy. 

Upon  the  ground,  therefore,  that  the  evidence  does  not  sup- 
port the  finding  of  the  learned  County  Judge,  the  appeal  is 
allowed  and  the  conviction  is  quashed. 

Conviction  quashed. 

Solicitor  for  the  accused^  appellant:  Joseph  Newman,  To- 
ronto. 
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[KELLY  J.] 

Re  Thomson* 

Companies — Dividends — Deceased  Shareholder — Dividend  Paid  out  of 
Surplus  partly  Earned,  hut  not  Distributed,  in  Deceased’s  Lifetime — 
Whether  Income  or  Capital  of  Estate — The  Apportionment  Act, 
R.S.O.  1937,  c.  220. 

A testator  died  in  1938,  having  made  his  will  in  1935,  whereby  he  di- 
rected his  executors  and  trustees  to  pay  the  income  from  the  residue 
of  his  estate  to  his  widow  for  her  life,  the  corpus  to  be  divided  on 
her  death.  He  empowered  his  trustees  to  continue  investments  made 
by  him  in  his  lifetime,  and  specially  referred  to  shares  which  he 
owned  in  C.  Co.  (a  private  company),  and  expressed  his  confidence 
in  the  management  and  future  prospects  of  that  company. 

C.  Co.,  which  had  paid  dividends  regularly  since  1935,  had  a very  con- 
siderable undistributed  surplus  as  of  31st  December  1939.  In  1946 
the  shareholders  passed  a resolution  at  a special  meeting,  electing  to 
pay  income  taxes  pursuant  to  Part  XVIII  of  The  Income  War  Tax 
Act,  as  enacted  in  1945,  and  the  directors  thereafter  declared  a divi- 
dend, payable  to  shareholders  of  record  on  16th  December  1946,  of 
the  amount  of  the  accumulated  and  undistributed  income,  less  the  tax 
thereon.  The  net  dividend  payable  to  the  estate  under  this  resolution 
was  some  $70,000. 

Held,  this  dividend,  in  the  hands  of  the  trustees,  was  income  and  not 
capital,  and  was  therefore  payable  to  the  widow.  The  Apportionment 
Act  was  inapplicable  because  (1)  the  dividend  was  declared  in  favour 
of,  and  paid  to,  shareholders  of  record  in  1946;  (2)  although  it  dis- 
tributed undistributed  profits  as  they  stood  at  the  end  of  1939,  it  was 
not  in  the  nature  of  a periodical  payment,  and  was  not  declared  for 
any  fixed  period  of  time;  (3)  the  testator  had  made  no  provision  in 
his  will  to  have  the  Act  apply.  Since  a company  could  make  pay- 
ments to  its  shareholders  only  out  of  income  (except  in  the  case  of 
liquidation  or  authorized  reduction  of  capital),  dividends  in  the  hands 
of  the  recipient  were  always  income  and  not  capital,  irrespective  of 
any  declaration  the  company  might  make.  Hill  et  al.  v.  Permanent 
Trustee  Company  of  New  South  Wales,  Limited  et  al.,  [1930]  A.C. 
720;  In  re  Wakley;  Wakley  v.  Vachell,  [1920]  2 Ch.  205,  applied. 

A MOTION  for  the  advice  and  direction  of  the  Court. 

« 

15th  January  1947.  The  motion  was  heard  by  Kelly  J.  in 
Weekly  Court  at  Toronto 

Argue  Martin,  for  the  trustees. 

R.  R.  Evans,  K.C,,  for  the  widow. 

H.  A.  F.  Boyde,  K.C.,  for  the  remaindermen  and  their  heirs. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infants,  unborn 
issue  and  unascertained  persons. 

6th  June  1947.  Kelly  J.: — ^This  is  an  application  by  the 
executors  and  trustees  of  the  will  of  Charles  Ernest  Thomson, 
deceased,  for  the  advice  of  the  Court  in  determining  certain 
questions  arising  in  the  administration  of  the  said  estate  and 
more  particularly  for  the  determination  of  the  question  whether 


470 


Ontario  Reports. 


[1947] 


a dividend  to  be  received  by  the  said  trustees,  as  such,  from 
Currie  Products  Limited,  in  respect  of  shares  of  the  capital 
stock  of  the  said  company,  and  forming  part  of  the  assets  of 
the  estate,  constitute  under  the  terms  of  the  said  will  income 
or  revenue  derived  from  the  estate  of  the  said  deceased.  * 

The  deceased  died  on  the  23rd  March  1938,  having  made  his 
last  will  and  testament  bearing  date  23rd  October  1935,  probate 
whereof  was  granted  on  the  23rd  May  1938.  After  providing 
for  certain  specific  devises  and  bequests,  the  testator  by  his  will 
devised  and  bequeathed  the  residue  of  his  real  and  personal 
estate  unto  his  trustees  upon  trust  to  sell,  call  in  and  convert 
into  money  all  the  said  estate  and  effects  or  such  part  thereof 
as  should  not  consist  of  money  and  with  and  out  of  the  moneys 
produced  by  such  sale  or  conversion,  to  pay  his  funeral  and  tes- 
tamentary expenses,  debts,  all  succession  duties,  and  the  legacies 
bequeathed  by  his  will  and  at  their  discretion  to  invest  the  residue 
of  such  moneys  in  any  investments  authorized  by  law  for  trust 
funds,  with  power  to  his  trustees  to  vary  such  investments,  and 
with  power  to  invest  the  moneys  of  his  estate  in  any  investments 
which  they  should  deem  reasonably  secure  and  likely  to  return  a 
fair  annual  income,  and  with  power  to  retain  investments  made 
by  the  testator  in  his  lifetime  so  long  as  they  thought  proper  and 
to  reinvest  the  proceeds  of  the  same  or  any  moneys  of  his 
estate.  The  testator  directed  his  trustees  to  pay  to  his  mother 
$100  per  month  out  of  the  income  or  revenue  of  his  estate,  and 
then  provided  as  follows : 

“6 — (d)  Pay  to  my  wife  during  her  life  the  remainder  or 
balance  of  the  income  or  revenue  derived  from  my  estate  the 
same  to  be  paid  to  her  by  half-yearly,  quarterly,  monthly  or 
such  other  instalments  as  to  my  trustees  may  from  time  to  time 
seem  meet  Provided  that  any  income  accumulated  and  not  actu- 
ally paid  over  to  her  at  the  time  of  her  death  shall  be  and 
become  capital  and  form  part  of  the  residue  of  my  estate. 

“ (e)  Upon  the  death  of  my  wife  divide  the  balance  or  residue 
of  my  estate  equally  between  my  three  brothers  Walter,  Court- 
land  and  George  Provided  however  that  if  any  of  my  said 
brothers  shall  predecease  my  said  wife  leaving  a lawful  child 
or  children  him  surviving  the  share  which  such  deceased  brother 
would  have  taken  had  he  survived  shall  go  to  such  issue  of  such 
deceased  brother  and  if  more  than  one  to  be  divided  equally 
between  them”,  etc. 
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Part  of  the  assets  of  the  said  estate  which  came  into  the 
hands  of  the  trustees  were  3,971  shares  of  the  capital  stock  of 
Currie  Products  Limited,  and  although  the  testator  empowered 
his  trustees  to  retain  any  investments  which  he  had  made  in  his 
lifetime,  he  added  a special  clause  in  his  will  referring  to  his  hold- 
ing of  stock  in  Currie  Products  Limited  as  follows : 

‘TO.  I EXPRESSLY  call  my  Trustees’  attention  to  my  holdings 
in  Currie  Products  Limited  and  in  National  Gypsum  Company 
and  the  confidence  I have  in  the  management  and  the  future 
prospects  of  those  two  concerns  and  while  I do  not  desire  to  give 
my  Executors  or  Trustees  any  specific  instructions  with  regard 
to  the  same  and  do  hereby  declare  that  nothing  in  this  paragraph 
contained  shall  be  construed  as  being  a direction  or  instructions 
I recommend  that  they  should  consider  the  matter  very  carefully 
before  making  any  sale  or  disposition  of  my  holdings  therein  or 
any  part  thereof.” 

The  material  filed  on  the  motion  disclosed  that  the  testa- 
tor’s brother  Walter  died  on  the  4th  November  1940,  leaving  him 
surviving  a lawful  son  Frank  Clifford  Thomson  and  no  other 
issue,  the  deceased’s  brother  George  died  on  or  about  the  3rd 
July  1945,  leaving  him  surviving  a lawful  son  C.  George  Thom- 
son and  no  other  issue,  and  the  deceased’s  brother  Courtland  is 
still  living. 

The  material  filed  on  the  motion  also  disclosed  that  Currie 
Products  Limited  is  a private  company  which  was  incorporated 
in  1930  under  the  provisions  of  the  Ontario  Companies  Act,  and 
that  the  company’s  share  capital  now  consists  of  one  class  of 
shares  only,  namely,  common  shares.  Neither  the  letters  patent 
incorporating  the  company  nor  the  company’s  by-laws  contain 
any  provision  enabling  reduction  of  capital  except  by  due  process 
of  law,  and  no  proceedings  have  been  taken  by  the  company  for 
the  reduction  of  its  capital,  except  the  redemption,  in  or  about 
the  year  1935,  of  all  its  preference  shares.  Neither  has  the 
company  taken  any  proceedings  to  wind  up  the  company,  or  for 
the  distribution  of  any  of  its  assets  among  its  shareholders. 

The  shareholders  of  the  company  on  the  12th  November 
1946,  at  a special  meeting,  passed  a resolution  electing  to  pay 
income  taxes  pursuant  to  Part  XVIII  of  The  Income  War  Tax 
Act,  R.S.C.  1927,  c.  97,  which  Part  XVIII  was  enacted  in  1945 
by  s.  8 of  the  Act  to  amend  the  Income  War  Tax  Act,  being  9-10 
Geo.  VT,  c.  23.  The  said  resolution  is  in  the  words  following: 
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“Resolved  that  the  Company  do  and  it  is  hereby  authorized 
to  elect  to  pay  tax  on  its  undistributed  income  in  accordance 
with  Part  XVIII  of  the  Income  War  Tax  Act  and  that  the  Board 
of  Directors  of  the  Company  be  and  it  is  hereby  authorized  to 
do  all  things  requisite  or  necessary  to  effectuate  the  tenor  and 
intent  of  this  resolution. 

“Carried  unanimously.” 

The  directors  of  the  company  at  a meeting  of  the  board  regu- 
larly called  and  held  on  16th  December  1946  passed  a resolution 
declaring  a dividend  in  favour  of  the  shareholders  of  record  at 
the  close  of  business  on  the  16th  December  1946,  which  resolu- 
tion is  in  the  words  following: 

“Resolved  that  a dividend  equivalent  to  and  payable  out  of 
the  accumulated  and  undistributed  income  of  the  Company  as 
defined  by  Part  XVIII  of  the  Income  War  Tax  Act  after  payment 
of  income  tax  thereon  amounting  to  $36,132.47  pursuant  to  said 
Part  XVTII,  namely  the  sum  of  $168,373.93  be  and  the  same  is 
hereby  declared  in  favour  of  shareholders  of  record  at  the  close 
of  business  this  16th  day  of  December  1946,  payable  forthwith, 
each  shareholder  to  so  receive  by  way  of  dividend  such  share- 
holder’s portion  of  undistributed  income  as  set  forth  in  Form 
P.C.  1 column  3 less  tax  thereon  as  set  forth  in  column  4 filed 
with  the  Inspector  of  Income  Tax  at  Hamilton. 

“Carried  unanimously.” 

It  also  appears  from  the  material  filed  that  Currie  Products 
Limited  had  declared  a dividend  on  preference  shares  in  the  year 
1931,  and  beginning  with  the  year  1935  had  declared  and  paid 
dividends  for  each  year  thereafter.  The  material  also  discloses 
that  the  company  made  profits  in  varying  amounts  for  each  year 
commencing  in  1931  and  that  in  addition  to  the  dividends  paid  to 
the  shareholders  there  was  undistributed  income,  or  surplus,  as 
at  the  end  of  1939  in  the  sum  of  $204,506.40.  According  to  the 
resolution  passed  on  16th  December  1946,  this  was  the  amount 
the  company  resolved  to  distribute,  and  the  part  thereof  which 
would  go  to  the  estate  of  Charles  Ernest  Thomson  would  be 
$87,209.50,  out  of  which  the  company  paid  as  income  tax 
$16,064.00,  computed  in  accordance  with  s.  96  of  The  Income  War 
Tax  Act,  leaving  a net  dividend  on  the  stock  of  Currie  Products 
Limited  held  by  the  said  estate  as  $71,145.50. 

The  question  I am  asked  to  decide  is  whether  this  payment  in 
the  hands  of  the  trustees  is  income,  which  would  belong  to  the 
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life  tenant,  or  whether  it  should  be  treated  as  part  of  the  corpus 
of  the  estate.  To  answer  the  question  I must  first  consider  the 
nature  of  the  fund  in  the  hands  of  the  company.  An  affidavit 
by  the  president  of  Currie  Products  Limited  discloses  that  on 
the  16th  December  1946  the  company  had  on  hand  undistributed 
income,  representing  accumulated  profits,  greatly  in  excess  of 
the  dividend  declared,  and  that  such  undistributed  income  or 
profits  had  been  carried  forward  from  year  to  year  in  the  com- 
pany’s books  as  undistributed  income.  The  said  affidavit  fur- 
ther discloses  that  none  of  the  said  undistributed  surplus  had,  up 
to  the  16th  December  1946,  been  capitalized,  and  that  on  the  said 
date  the  said  undistributed  income  was  available  for  dividend 
payments  and  the  dividend  so  declared  was  paid  out  to  the  share- 
holders on  the  17th  December  1946.  It  is  accordingly  quite  evi- 
dent from  the  company’s  standpoint  that  the  dividend  declared 
on  16th  December  1946  was  a distribution  of  income  and  in  no 
sense  could  be  said  to  be  a distribution  of  capital. 

In  considering  the  nature  of  the  payment  in  the  hands  of  the 
trustees  of  the  Charles  Ernest  Thomson  estate,  it  might  be  well 
to  refer  to  a discussion  of  some  of  the  principles  involved,  which 
were  discussed  at  length  in  the  Privy  Council  decision  in  Hill 
et  al.  V.  Permanent  Trustee  Company  of  New  South  Wales, 
Limited  et  al.,  [1930]  A.C.  720.  Lord  Russell  of  Killowen,  de- 
livering the  judgment  of  the  Judicial  Committee,  said  at  p.  729 : 

“These  being  the  relevant  facts  of  the  case  the  point  for  de- 
cision is  capable  of  statement  thus : Is  the  sum  of  . . . ‘net  income 
or  profits  to  be  derived  from  such  investment  or  investments,’ 
or  is  it  ‘capital  of  my  said  trust  estate’  ? 

“The  question  which  thus  arises  is  one  which  may  frequently 
occur  when  investments,  representing  a settled  trust  fund,  include 
shares  in  a limited  company  which  are  not  restricted  to  a fixed 
rate  of  dividend.  So  long  as  such  a company  is  a going  concern 
and  is  not  restricted  as  to  the  profits  out  of  which  it  may  pay 
dividends,  it  may  distribute  as  dividends  to  its  shareholders  the 
excess  of  its  revenue  receipts  over  expenses  properly  chargeable 
to  revenue  account.  The  balance  to  the  credit  of  profit  and  loss 
account  may  in  many  cases  be  divided  as  dividend  even  if  the 
company’s  capital  account  is  in  debit;  and  such  a distribution  by 
way  of  dividend  would,  prima  facie,  be  ‘income  or  profits’  of  the 
trust  share,  and  belong  to  the  tenant  for  life;  it  would  not  be 
‘capital  of  my  trust  estate.’  On  the  other  hand,  if  the  company 
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instead  of  distributing  the  same  balance  as  dividends,  resolved 
upon  liquidation,  the  shareholder  would  be  repaid  his  share 
capital  and  in  addition  the  share  of  surplus  assets  in  the  liquida- 
tion attributable  to  his  shares.  The  moneys  received  by  the 
shareholder  in  the  liquidation  may  be  swollen  by  reason  of  the 
fact  that  the  company  has  in  its  possession  undivided  profits,  but 
no  part  thereof  would  belong  to  a tenant  for  life  as  income;  it 
would  all  be  corpus  of  the  trust  estate. 

“From  this  it  would  appear  that  moneys  paid  in  respect  of 
shares  in  a limited  company  may  be  income  or  corpus  of  a 
settled  share  according  to  the  procedure  adopted,  i.e.,  according 
as  the  moneys  are  paid  by  way  of  dividend  before  liquidation 
or  are  paid  by  way  of  surplus  assets  in  a winding  up.  Each 
process  might  appear  to  involve  some  injustice,  the  former  to 
the  remainderman,  the  latter  to  the  tenant  for  life.”  Again  at 
pages  730  and  731  Lord  Russell  sets  out  a number  of  points  rele- 
vant to  the  matter  under  consideration,  among  them  the  follow- 
ing: 

“(1.)  A limited  company  when  it  parts  with  moneys  avail- 
able for  distribution  among  its  shareholders  is  not  concerned 
with  the  fate  of  those  moneys  in  the  hands  of  any  shareholder. 
The  company  does  not  know  and  does  not  care  whether  a share- 
holder is  a trustee  of  his  shares  or  not.  It  is  of  no  concern 
to  a company  which  is  parting  with  moneys  to  a shareholder 
whether  that  shareholder  (if  he  be  a trustee)  will  hold  them  as 
trustee  for  A.  absolutely  or  as  trustee  for  A.  for  life  only. 

“(2.)  A limited  company  not  in  liquidation  can  make  no 
payment  by  way  of  return  of  capital  to  its  shareholders  except 
as  a step  in  an  authorized  reduction  of  capital.  Any  other  pay- 
ment made  by  it  by  means  of  which  it  parts  with  moneys  to  its 
shareholders  must  and  can  only  be  made  by  way  of  dividing 
profits.  Whether  the  payment  is  called  ‘dividend’  or  ‘bonus,’  or 
any  other  name,  it  still  must  remain  a payment  on  division  of 
profits. 

“(3.)  Moneys  so  paid  to  a shareholder  will  (if  he  be  a 
trustee)  prima  facie  belong  to  the  person  beneficially  entitled 
to  the  income  of  the  trust  estate.  If  such  moneys  or  any  part 
thereof  are  to  be  treated  as  part  of  the  corpus  of  the  trust  estate 
there  must  be  some  provision  in  the  trust  deed  which  brings 
about  that  result.  No  statement  by  the  company  or  its  officers 
that  moneys  which  are  being  paid  away  to  shareholders  out  of 
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profits  are  capital,  or  are  to  be  treated  as  capital,  can  have  any 
effect  upon  the  rights  of  the  beneficiaries  under  a trust  instru- 
ment which  comprises  shares  in  the  company.” 

Now  let  us  consider  the  provisions  in  the  will  of  the  de- 
ceased. It  is  evident  from  the  will  itself  that  the  deceased  held 
at  least  some  stock  in  Currie  Products  Limited  on  the  23rd 
October  1935,  because  he  refers  to  such  holding  in  clause  10  of 
his  will  in  the  words:  “I  expressly  call  my  Trustees’  attention 

to  my  holdings  in  Currie  Products  Limited,”  etc. 

It  was  said  by  one  of  the  counsel,  during  the  argument,  that 
the  deceased  had  been  a director  of  Currie  Products  Limited, 
but  the  material  filed  on  the  motion  neither  confirms  nor  denies 
this  fact.  However,  it  is  evident  from  the  wording  of  clause  10 
that  the  deceased  had  great  confidence  in  the  management  and 
future  prospects  of  the  said  company,  and  it  is  reasonable  to 
infer  that  he  was  familiar  with  the  company’s  success  and  would 
know  of  the  accumulated  profits  beyond  those  that  had  been 
distributed  as  dividends;  he  would  also  know,  as  a shareholder, 
that  he  had  only  a very  limited  say  in  the  control  over  the  distri- 
bution or  ultimate  disposition  of  the  said  fund. 

I note  that  in  clause  6(d)  of  the  will,  in  which  the  testator 
provided  that  the  income  or  revenue  from  his  estate  should  be 
paid  to  his  wife  for  life,  he  added  a proviso,  “that  any  income 
accumulated  and  not  actually  paid  over  to  her  at  the  time  of  her 
death  shall  be  and  become  capital  and  form  part  of  the  residue 
of  my  estate”.  This  would  indicate  at  least  that  the  testator 
did  not  intend  that  The  Apportionment  Act,  R.S.O.  1937,  c.  220, 
should  apply  to  any  of  the  income  from  any  part  of  his  estate,  by 
reason  of  the  death  of  the  life  tenant.  Is  it  not  reasonable  to 
conclude  that  with  the  knowledge  the  testator  had,  he  did  not 
wish  to  make  any  special  provision  in  his  will  to  take  care  of 
any  possible  distribution  of  the  said  accumulated  surplus  income 
as  it  stood  on  the  books  of  Currie  Products  Limited  on  the  date 
of  his  death? 

It  is  further  urged  that  the  declaration  of  the  said  dividend 
on  16th  December  1946  was  an  extraordinary  transaction  and 
was  made  pursuant  to  special  statutory  authority  and  that  as  it 
dealt  with  accumulated  surplus  income  only  up  to  the  end  of 
1939,  it  should  be  treated  or  dealt  with  as  a dividend  declared  for 
the  period  of  the  company’s  existence  before  the  end  of  1939, 
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and  that  such  dividend  should  be  apportioned  as  of  the  date  of 
the  testator’s  death.  With  this  contention  I cannot  agree. 

Lord  Sterndale  M.R.,  delivering  judgment  in  In  re  Wakley; 
WaJcley  v.  Vachell^  [1920]  2 Ch.  205  at  216,  says:  “The  share- 
holders, in  my  opinion,  acquire  no  right  to  any  dividend  until 
there  are  . . . ‘profits  or  other  moneys  of  the  company  available 
for  dividend  which  it  shall  from  time  to  time  be  determined  to 
distribute.’  ” 

Also  Lord  Justice  Warrington,  in  the  same  case,  at  p.  222 
says:  “In  fact  the  shareholder  has  no  right  to  a dividend,  whether 
cumulative  or  otherwise,  until  there  are  profits  available,  and 
the  company  by  the  proper  authority  has  determined  to  distrib- 
ute them.  It  follows  that  when  profits  are  available  and  the 
company  determines  to  distribute  them  it  is  the  shareholder 
who  is  then  entitled  to  the  shares  who  takes  the  dividend,  and 
not  the  person  entitled  to  them  in  past  years,  though  the  divi- 
dend may  in  the  case  of  cumulative  dividend  be  large  enough 
to  cover  the  amount  which  would  have  been  paid  in  past  years  if 
there  had  been  profits  available,  but  which  was  not  paid  because 
there  were  no  such  profits.” 

Now,  applying  the  principles  as  enunciated  above,  I can  dis- 
tinguish very  little  difference  whether  in  past  years  there  were  no 
profits  available  for  distribution,  as  in  In  re  Wakley;  Wakley  v, 
Vachell,  supra,  or  whether,  as  in  the  matter  under  consideration, 
the  profits  over  the  years  have  been  varying  in  amount  from 
year  to  year,  and  the  dividends  declared  by  the  company,  from 
time  to  time,  did  not  exhaust  all  such  profits,  so  that  a surplus 
of  profits  accumulated.  Further,  it  must  be  kept  in  mind  that 
it  is  proper  for  a company  to  declare  more  than  one  dividend 
in  any  one  year,  and  it  is  not  necessary  that  the  profits  be  earned 
by  the  company  in  the  year  in  which  the  dividend,  or  dividends, 
be  declared.  Also,  the  shareholder  who  is  entitled  to  the  divi- 
dend, when  declared,  is  the  registered  holder  of  the  shares  at  the 
time  at  which  the  dividend  is  declared,  and  until  the  dividend 
is  declared  the  shareholder  has  no  tangible  right  to  such  divi- 
dend. Again,  the  testator  made  no  special  provision  in  his  will 
to  take  care  of  any  such  dividend  as  declared  by  Currie  Products 
Limited  on  16th  December  1946. 

As  to  the  application  of  The  Apportionment  Act  to  the  said 
dividend,  I am  of  the  opinion  that  the  said  Act  has  no  application 
because  the  dividend  was  declared  in  favour  of  and  paid  to  the 
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shareholders  of  record  on  the  16th  December  1946;  also  although 
the  dividend  distributed  the  accumulated  profits  as  they  stood 
at  the  end  of  the  year  1939,  it  was  not  in  the  nature  of  a periodi- 
cal payment,  nor  was  it  declared  for  any  fixed  period  of  time; 
and  for  the  further  reason  that  the  testator  made  no  provision 
in  his  will  to  have  the  said  Act  apply. 

I am  accordingly  of  the  opinion  that  said  dividend,  in  the 
hands  of  the  trustees,  is  income,  and  will,  under  the  terms  of  the 
will,  belong  to  the  life  tenant. 

Dealing  with  the  question  of  costs,  this  application  was 
launched  by  the  trustees  of  the  estate  and  I am  of  the  opinion 
that  the  costs  of  all  parties  represented  on  the  motion  should  be 
taxed  and  be  paid  out  of  the  estate. 

Order  accordingly. 

Solicitors  for  the  executors,  applicants:  Martin  d Martin, 
Hamilton. 


[MACK AY  JJ 

Collins  V.  The  Hydro-Electric  Commission  of  Renfrew* 

Companies  and  Corporations  — Powers  and  Capacities  — Transactions 
with  Outsiders — Presumption  of  Authority — ‘‘Indoor  Management’^ 
— Limits  of  Doctrine — Express  Statutory  Limitations — The  Public 
Utilities  Act,  R.S.O.  1937,  c.  286,  s.  36 — The  Power  Commission  Act, 
R.S.O.  1937,  c.  62,  s.  95a,  as  enacted  by  1946,  c.  73,  s.  14. 

A public  utility  which  is  subject  to  the  provisions  of  The  Public  Utilities 
Act  and  The  Power  Commission  Act  has  only  such  powers  as  are 
expressly  given  to  it  by  statute.  In  particular,  a municipal  electric 
commission  has  no  power  to  enter  into  a contract  for  the  purchase 
of  a site  for  a building,  to  be  occupied  and  used  as  offices  and  for 
other  business  purposes,  without  the  approval  of  the  Hydro-Electric 
Power  Commission  of  Ontario.  If  it  enters  into  such  a contract 
without  that  approval,  the  contract  will  be  unenforceable,  and  the 
vendor,  even  if  both  parties  have  been  acting  in  good  faith,  will  not 
benefit  by  the  rule  in  The  Royal  British  Bank  v.  Turquand  (1856), 
6 E.  & B.  327,  applied  in  Herrmann  v.  Canadian  Nickel  Co.  Ltd. 
(1929),  64  O.L.R.  190,  since  the  clear  and  unequivocal  statutory 
provision  cannot  be  considered  a “domestic  preliminary”,  or  a matter 
of  “indoor  management”. 

An  action  for  specific  performance  of  a contract  for  the 
sale  of  land  by  the  plaintiff  to  the  defendant. 

24th  and  25th  March  1947.  The  action  was  tried  by  Mackay 
J.  without  a jury  at  Pembroke. 

H.  J.  McNulty,  K.C.,  for  the  plaintiff. 

T.  M.  J.  Galligan,  K.C.,  and  ;3.  M.  Chown,  for  the  defendant. 
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7th  June  1947.  Mackay  J.: — The  plaintiff  is  an  insurance 
manager  residing  in  the  city  of  Ottawa,  in  the  county  of  Carleton 
and  Province  of  Ontario.  The  defendant,  the  Hydro-Electric 
Commission  of  Renfrew,  is  a body  corporate  and  politic  having 
its  head  office  and  chief  place  of  business  in  the  town  of  Renfrew, 
in  the  county  of  Renfrew,  in  the  said  Province  of  Ontario. 

By  an  agreement  in  writing  dated  the  20th  August  1946  and 
signed  by  the  defendant  Commission  under  the  hands  of  its 
proper  officers  and  by  affixing  its  corporate  seal  the  said  defend- 
ant Commission  contracted  to  buy  from  the  plaintiff  certain 
freehold  hereditaments  being  more  particularly  described  as 
'‘the  property  in  the  town  of  Renfrew  . . . described  as  that 
part  of  Lot  No.  20  as  shown  on  Plan  No.  3 running  from  Raglan 
through  to  Plaunt  St.  which  part  commences  at  the  South-east 
corner  of  the  Moore  property  line  . . . and  thence  Northerly 
53'  frontage  on  Raglan  and  Plaunt  Streets  more  or  less  to  the 
East  wall  of  the  building  known  as  the  Joyce  Store  inclusive  of 
all  buildings  presently  erected  on  the  said  lot”,  for  the  sum  of 
$15,500.  This*  agreement  is  ex.  D in  this  action. 

The  plaintiff  alleges  that  he  is  ready  and  willing’ to  perform  . 
the  agreement  on  his  part,  but  that  the  defendant,  the  Hydro- 
Electric  Commission  of  Renfrew,  has  refused  or  neglected  to 
carry  out  its  part  of  the  said  agreement.  On  the  1st  October 
1946,  at  the  head  office  of  the  defendant  Commission  at  the 
town  of  Renfrew,  the  plaintiff  made  formal  tender  of  the  deed 
of  the  above-described  property,  which  said  tender  was  declined. 
The  plaintiff  asks  specific  performance  of  the  said  agreement 
and  costs  of  the  action. 

The  defendant  admits  various  allegations  of  the  plaintiff,  and 
also  that  it  is  a body  corporate  having  its  head  office  and  chief 
place  of  business  at  the  town  of  Renfrew,  but  avers  that  it  has 
only  such  powers  as  are  conferred  upon  it  by  The  Public  Utilities 
Act  and  The  Power  Commission  Act.  The  defendant  further 
says  that  the  said  agreement,  ex.  D,  was  entered  into  by  the 
parties  subject  to  the  approval  of  the  Hydro-Electric  Power 
Commission  of  Ontario,  and  that  the  Hydro-Electric  Power  Com- 
mission of  Ontario  has  refused  to  approve  of  the  said  agreement. 
Moreover,  that  the  defendant  has  no  funds  in  its  hands  which 
could  be  made  available  for  the  carrying  out  of  the  provisions 
of  the  said  agreement,  and  it  pleads  The  Public  Utilities  Act, 
being  R.S.O.  1937,  c.  286,  s.  36  and  The  Power  Commission  Act, 
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being  R.S.O.  1937,  c.  62,  as  amended  by  1946,  c.  73,  ss.  14  and 
15,  and  asks  that  this  action  be  dismissed  with  costs. 

The  following  facts  are  agreed  upon  by  the  solicitors  for  the 
parties  hereto  : 

1.  The  Corporation  of  the  Town  of  Renfrew  entered  into 
an  agreement  for  power  with  the  Hydro-Electric  Power  Com- 
mission of  Ontario  on  the  17th  October  1944,  a copy  of  which 
is  ex.  A in  this  action. 

2.  The  Corporation  of  the  Town  of  Renfrew  enacted,  on 
the  14th  November  1944,  a by-law,  no.  1515,  being  a by-law  to 
establish  a commission  to  be  known  as  the  Hydro-Electric  Com- 
mission of  the  Town  of  Renfrew,  copy  of  which  is  ex.  B in  this 
action. 

3.  The  Hydro-Electric  Commission  of  the  Town  of  Renfrew 
at  a regular  meeting  at  which  all  members  were  present,  held 
on  the  19th  August  1946,  authorized,  by  resolution  unanimously 
carried,  the  purchase  of  the  property  owned  by  John  A.  Collins, 
the  plaintiff  in  this  action,  fronting  on  Raglan  Street  on  the  east 
side  from  the  south-west  corner  of  the  Moore  property  to  the 
south-east  wall  of  the  Joyce  Store,  being  a distance  of  53  feet, 
more  or  less,  extending  from  Raglan  Street  to  Flaunt  Street,  for 
the  sum  of  $15,500,  including  all  buildings  on  the  property. 
A copy  of  the  minutes  of  this  meeting  is  ex.  C in  this  action. 

4.  John  A.  Collins,  the  plaintiff,  as  vendor,  and  the  Hydro- 
Electric  Commission  of  the  Town  of  Renfrew,  as  purchaser^ 
executed  a memorandum  of  agreement  on  the  20th  August  1946, 
concerning  the  lands  described  in  the  minutes  of  the  meeting  of 
the  Hydro-Electric  Commission  of  the  Town  of  Renfrew  for  the 
price  of  $15,500,  a copy  of  which  agreement  is  ex.  D in  this 
action. 

5.  The  then  mayor,  who  is  also  the  present  mayor,  of  the 
Town  of  Renfrew,  was,  in  accordance  with  the  provisions  of  s. 
37(1)  of  The  Public  Utilities  Act,  ex  officio  a member  of  the 
Hydro-Electric  Commission  of  the  Town  of  Renfrew  at  the  time 
the  agreement  of  20th  August  1946  was  authorized  at  the  meet- 
ing of  the  Hydro-Electric  Commission  of  the  Town  of  Renfrew 
held  on  the  19th  August  1946.  The  mayor  was  the  seconder 
of  this  resolution,  which  was  unanimously  approved  by  the  com- 
missioners, all  of  whom  were  present  at  the  said  meeting. 

6.  Correspondence  between  the  Hydro-Electric  Power  Com- 
mission of  Ontario  and  the  Hydro-Electric  Commission  of  the 
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Town  of  Renfrew  concerning  the  purchase  of  the  property  which 
is  the  subject  matter  of  this  action,  is  produced  in  this  action, 
namely : 

(1)  Letter  from  Mr.  R.  T.  Jeffery,  Municipal  Engineer,  Hydro- 
Electric  Power  Commission  of  Ontario,  to  Renfrew  Hydro-Elec- 
tric Commission,  dated  9th  September  1946,  which  letter  is  ex. 
E-1  in  this  action  and  reads  as  follows : 

“According  to  the  Ottawa  Journal,  of  September  6th  the 
Renfrew  Hydro-Electric  Commission  has  purchased  a property 
on  Raglan  Street  for  $15,500,  for  the  purpose  of  erecting  an 
office  building  thereon. 

“This  Commission  has  had  considerable  correspondence  with 
you  and  the  Municipality  of  Renfrew,  in  regard  to  the  disposal 
of  surplus  funds  and  we  considered  that  your  Commission  were 
familiar  with  the  statutes  governing  same. 

“We  would  refer  you  to  Section  96,  of  the  Tower  Commission 
Act’,  under  which  the  surplus  shall  be  applied  and  disposed  of 
as  this  Commission  may  direct.  You  will  note  that  purchasing  a 
site  and  erecting  buildings  thereon  is  permissible  but  this  Com- 
mission’s assent  is  required. 

“Will  you  kindly  advise  us  of  the  status  of  the  negotiation 
for  the  purchase  of  this  site  and  how  same  is  to  be  financed.” 

(2)  Letter  from  the  Chairman,  Renfrew  Hydro-Electric  Com- 
mission, to  the  Hydro-Electric  Power  Commission  of  Ontario, 
dated  the  10th  September  1946,  which  letter  is  ex.  E-2  in  this 
actioh  and  reads  as  follows : 

“We  have  found  it  necessary  to  make  certain  changes  in  con- 
ducting the  affairs  of  the  local  Commission. 

“Heretofore  Mr.  Whitton  was  acting  as  manager  for  us  and 
as  engineer  for  the  town.  Also  Mr.  Kennedy  was  acting  for  us 
as  Secretary  Treasurer  and  as  clerk  for  the  town.  This  arrange- 
ment proved  very  unsatisfactory  and  from  today  Mr.  W.  H.  Little 
will  render  service  to  the  Renfrew  Hydro  exclusively  as  Manager 
Secretary  Treasurer  and  Electrical  Engineer. 

“The  change  causes  all  our  affairs  to  be  handled  in  one  room 
in  the  Municipal  Building  and  is  entirely  inadequate.  No  suitable 
place  is  available  elsewhere  and  we  have  been  forced  to  consider 
locating  where  we  can  carry  on  conveniently  and  where  the 
public  can  be  served  in  a proper  manner. 

“After  making  a careful  survey  of  the  business  section  of  the 
town  we  found  ourselves  forced  to  consider  about  the  only  prop- 
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erty  suitable  which  we  could  buy.  This  property  was  about  to 
be  sold  to  one  of  the  oil  companies  but  the  owner  said  he  would 
sell  to  us  if  we  were  ready  to  buy  immediately.  We  entered  into 
an  agreement  to  buy  and  as  we  understand  the  Act  requires 
your  sanction  we  would  appreciate  your  immediate  approval  by 
telegram. 

“The  property  fronts  on  the  Main  Street  with  a frontage  of 
53  feet  and  extends  back  to  the  next  street  the  full  depth  of  the 
block.  It  has  some  buildings  occupied  as  stores  and  drawing 
rent.  The  purchase  price  is  $15,500.  Some  day  we  hope  we  can 
build  on  this  property. 

“Your  kind  consideration  and  approval  will  be  appreciated.’' 

(3)  Letter  to  Hydro-Electric  Power  Commission  of  Ontario 
from  H.  W.  Little,  Manager,  Renfrew  Hydro-Electric  Commis- 
sion, dated  14th  September  1946,  which  is  ex.  E-3  in  this  action 
and  reads  as  follows : 

“Your  letter  of  September  9th,  1946,  is  acknowledged  and 
we  would  refer  you  to  Mr.  I.  H.  Wright’s  letter  dated  Sept.  10, 
1946,  addressed  to  your  Office  of  the  Secretary  dealing  with  this 
matter. 

“We  would  also  confirm  that  Mr.  Derham  of  Arnprior  in- 
vestigated personally  the  details  of  the  proposed  site  and  status 
of  the  negotiations  on  Sept.  13th. 

“Referring  to  method  of  financing  this  will  be  dealt  with  at 
a later  date  after  consultation  with  our  commissioners.” 

(4)  Letter  from  R.  T.  Jeffery,  Municipal  Engineer,  Hydro- 
Electric  Power  Commission,  to  Renfrew  Hydro-Electric  Commis- 
sion, dated  24th  September  1946,  ex.  E-4  in  this  action,  which 
letter  reads  in  part  as  follows : 

“At  the  Kingston  Convention  it  was  agreed  that  the  writer 
would  visit  Renfrew  in  the  near  future  to  look  over  possible  sites 
for  a new  office  building,  along  with  the  members  of  your  Com- 
mission. 

“I  expect  to  arrive  in  Renfrew  about  6.00  p.m.  on  Monday 
September  30th  and  if  agreeable,  would  discuss  this  matter  with 
you  on  Monday  night  and  Tuesday  morning.” 

(5)  Letter  from  the  Chairman,  Renfrew  Hydro-Electric  Com- 
mission to  the  Hydro-Electric  Power  Commission  of  Ontario, 
dated  25th  September  1946,  which  letter  is  ex.  E-5  in  this  action 
and  reads  as  follows : 
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“It  was  the  wish  of  your  Mr.  Code  that  we  advise  you  the 
result  of  our  meeting  with  the  owner  of  the  property  from  whom 
we  had  intended  to  purchase  a site  for  an  office  building  for  our 
purposes  in  Renfrew. 

“As  you  are  aware  we  agreed  to  purchase  a certain  piece  of 
land  with  buildings  on  Main  Street  near  the  Hotel  Renfrew  in 
the  centre  of  the  town  for  the  sum  mentioned  namely  $15,500. 

“Your  Mr.  Code  advised  against  proceeding  with  this  transac- 
tion after  he  had  been  made  aware  through  the  newspaper  that 
we  were  moving  in  that  direction.  We  of  course  had  not  at  that 
time  been  familiar  with  the  Power  Commission  Act  in  this 
matter  and  at  the  time  we  were  on  not  any  too  good  terms  with 
the  council  and  wanted  to  move  out  of  the  Municipal  Building  as 
soon  as  possible.  The  issue  at  the  time  was  the  matter  of  pay- 
ments to  the  Corporation  over  a period  of  four  years.  It  was 
before  we  went  to  Toronto  to  meet  the  members  of  the  Com- 
mission that  we  entered  into  the  agreement  to  buy  the  site.  The 
decision  at  Toronto  upset  our  calculations  and  on  top  of  this 
came  the  objection  from  Mr.  Code. 

“Naturally  we  are  in  a very  embarrassing  position.  The 
owner  insists  upon  us  carrying  out  our  arrangement  to  purchase 
the  site.  The  agreement  calls  for  accepting  the  property  October 
first.  We  had  our  lawyer  with  us  at  the  meeting  today  with 
the  owner  of  the  site  and  we  made  it  clear  that  we  innocently 
violated  the  Power  Commission  Act  in  not  obtaining  your  ap- 
proval of  the  purchase.  He  may  take  action  or  can  do  so  we 
believe  against  each  member  of  the  Commission.  If  you  insist 
upon  the  cancellation  of  the  agreement  you  can  see  what  may 
happen.  On  the  other  hand  we  might  take  the  property  as 
agreed  and  offer  it  for  sale.  Meanwhile  we  are  asking  our 
lawyer  to  notify  the  owner  of  the  property  that  the  deal  is  off. 
That  is  your  wish  as  I understand  it.  The  next  move  will  be  on 
the  part  of  Mr.  Collins  the  owner  of  the  property.” 

(6)  Letter  from  R.  T.  Jeffery,  Chief  Municipal  Engineer, 
Hydro-Electric  Power  Commission,  to  The  Hydro-Electric 
Commission  of  the  Town  of  Renfrew,  dated  27th  September 
1945,  which  is  ex.  E-6  in  this  action  and  reads  as  follows: 

“Your  letter  of  the  25th  instant  was  duly  received  and  we 
thank  you  for  the  information  contained  therein  as  to  the  present 
situation  of  this  matter.  Of  course,  under  section  95a  of  The 
Power  Commission  Act  contained  in  the  1946  amendment,  your 
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Commission  will  be  unable  to  proceed  with  the  purchase  in  the 
absence  of  this  Commission’s  approval  which  cannot  be  granted, 
under  the  circumstances;  and  under  section  96  which  was 
amended  at  the  same  time,  any  use  of  your  Commission’s  funds 
for  the  purpose  indicated  would  lead  to  disqualification  of  the 
Members. 

“It  may  be  that  when  the  Vendor  realizes  this,  he  will  not 
press  the  matter,  but  if  he  does,  we  presume  your  Solicitor  will 
see  that  your  personal  rights  are  taken  care  of  and  that  you 
are  not  stampeded  into  doing  anything  that  you  are  not  obliged 
to  do,  or  assuming  any  liability  that  is  not  called  for.” 

It  is  agreed  by  and  between  the  solicitors  for  the  parties  that 
the  proof  of  the  contents  of  these  letters,  with  the  exception  of 
ex.  E-6,  is  admitted  but  the  said  letter  referred  to  as  ex.  E-6  will 
be  required  to  be  proved  by  evidence  at  the  trial  of  this  action. 

The  following  further  facts  are  agreed  upon : 

“7,  As  a result  of  the  statements  in  the  letter  dated  27th 
September  1946,  from  R.  T.  Jeffery  referred  to  herein  as  Exhibit 
^E-6’,  the  Hydro  Electric  Commission  of  the  Town  of  Renfrew 
at  a special  meeting  held  on  September  30,  1946  passed  a Reso- 
lution that  the  Motion  authorizing  the  purchase  of  the  property 
owned  by  John  A.  Collins  as  hereinbefore  set  out,  be  rescinded, 
a copy  of  which  Resolution  and  Minutes  is  exhibit  ‘F’  attached 
hereto. 

“8.  Neither  the  plaintiff  or  defendant  corporation  had 
knowledge  before  the  execution  of  the  agreement  dated  Aug. 
20th  1946  of  the  provisions  of  the  Power  Commission  Act,  1946 
Ont.,  s.  14,  c.  73.” 

The  defendant  Commission  is  a public  utility  operating  in  the 
town  of  Renfrew  and  is  governed  by  the  provisions  of  The  Public 
Utilities  Act,  s.  36(1).  This  Act  gives  to  the  Commission  cer- 
tain powers  but  it  does  not  give  the  Commission  any  power  to 
issue  debentures  or  pledge  the  credit  of  the  municipality  or  of 
the  municipality’s  property  in  any  way:  see  The  City  of  Belle- 
ville V.  The  Public  Utilities  Commission  of  The  City  of  Belleville^ 
[1943]  O.R.  87,  [1943]  1 D.L.R.  424.  At  p.  94,  Henderson  J.A. 
says:  “ . . . that  no  power  exists  in  the  Commission  to  raise 

money  by  the  issue  of  debentures  or  to  incur  an  expenditure 
which  it  has  not  funds  to  meet.” 

It  is  clear  from  the  evidence  that  the  defendant  Commission 
did  not  have  sufficient  funds  wherewith  to  meet  an  expenditure 
of  $15,500. 
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The  statute,  1946  (Ont.),  c.  73,  s.  14  amends  The  Power 
Commission  Act  by  adding  the  following  section : 

“95a,  A municipal  corporation  or  municipal  commission  re- 
ceiving electrical  power  or  energy  from  the  Commission  for 
distribution  may,  subject  to  the  approval  of  the  Commission, 
utilize  funds  in  its  hands  derived  from  or  pertaining  to  the  elec- 
tric utility  for  which  such  power  or  energy  is  received  and  not 
required  for  current  operating  expenses  or  current  working 
capital  thereof  in  the  following  manner  and  not  otherwise: — 
“(a)  In  the  reduction  of  any  indebtedness  incurred  with  re- 
spect to  the  construction  and  equipment  of  works  for  the  pro- 
duction, development,  distribution  or  sale  of  electrical  power  or 
energy;  or 

“(h)  in  purchasing  or  otherwise  acquiring  a site  and  erecting 
thereon  buildings  for  the  occupation  and  use  of  the  municipal 
commission  as  offices  and  for  other  business  purposes,  subject  to 
the  approval  by  the  Commission  of  the  site  and  cost  of  the  plans 
of  any  such  building,  and,  subject  to  such  approval,  any  such 
office  building  may  be  larger  than  is  required  for  the  immediate 
use  of  the  municipal  commission,  and  any  part  of  such  building 
not  immediately  required  for  the  use  of  the  municipal  commis- 
sion may  be  leased  by  it  to  the  corporation  or  to  any  other 
municipal  commission  for  the  purpose  of  any  public  utility  in 
the  municipality;  or 

“(c)  in  the  renewal  of  such  buildings;  or 
“(d)  in  the  extension  of  works  for  the  production,  develop- 
ment, distribution  or  sale  of  electrical  power  or  energy;  or 
“(c)  in  the  purchase  of  such  marketable  securities  and  on 
such  terms  as  the  Commission  may  approve.” 

Counsel  for  the  plaintiff  says  that  there  is  not  sufficient 
evidence  before  the  Court  to  warrant  the  Court  in  finding  that 
the  Hydro-Electric  Power  Commission  of  Ontario  refused  to 
sanction  or  give  its  approval  to  this  particular  contract.  With  this 
contention  I cannot  agree.  I am  of  opinion  that  there  is  sufficient 
evidence  to  warrant  the  Court  in  finding,  as  I do  find,  that  the 
Hydro-Electric  Power  Commission  of  Ontario  refused  to  sanction 
or  approve  the  said  contract,  that  is  assuming,  which  may  not 
be  the  case,  that  the  onus  of  complying  with  the  requirements 
of  the  statute  is  on  the  defence. 

The  real  averment  of  the  plaintiff  is  that  under  the  ruling  in 
The  Royal  British  Bank  v.  Twrquand  (1856),  6 E.  & B.  327,  119 
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E.R.  886,  as  between  the  plaintiff  and  the  defendant,  the  con- 
tract, although  ultra  vires  of  the  defendant,  is  legal  and  en- 
forceable, or,  in  other  words,  the  plaintiff  contends  that  under 
the  rule  in  Turquand’s  case  he  is  entitled,  as  between  himself 
and  the  Hydro-Electric  Commission  of  Renfrew,  to  treat  that 
act  as  done  with  the  authority  of  the  defendant  Commission 
which  was  in  fact  and  in  law  done  by  it  without  authority.  The 
rule  in  Turquand’s  case  is  set  out  in  5 Halsbury’s  Laws  of 
England,  2nd  ed.,  1932,  page  423,  as  follows: 

“But  persons  contracting  with  a company  and  dealing  in  good 
faith  may  assume  that  acts  within  its  constitution  and  powers 
have  been  properly  and  duly  performed,  and  are  not  bound  to 
inquire  whether  acts  of  internal  management  have  been  regular.” 

During  the  course  of  argument  I asked  counsel  for  the  plain- 
tiff whether  he  could  cite  any  authority  for  the  proposition  that 
the  plaintiff  could  invoke  this  rule  so  as  to  validate  a transaction 
which  was  in  fact  unauthorized  or,  in  other  words,  beyond  the 
power  of  one  of  the  contracting  parties.  No  such  authority  was 
given. 

Reference  was  made  in  argument  to  a fundamental  maxim 
of  the  law,  omnia  praesumuntur  rite  esse  acta.  The  limit  and 
application  of  this  maxim  is  set  forth  in  chaste  language  by 
Lord  Simonds  in  Morris  v.  Kanssen  et  al.,  [1946]  A.C.  459  at 
475: 

“[This  maxim]  . . . has  many  applications.  In  the  law  of 
agency  it  is  illustrated  by  the  doctrine  of  ostensible  authority. 
In  the  law  relating  to  corporations  its  application  is  very  similar. 
The  wheels  of  business  will  not  go  smoothly  round  unless  it 
may  be  assumed  that  that  is  in  order  which  appears  to  be  in 
order.  But  the  maxim  has  its  proper  limits.  An  ostensible  agent 
cannot  bind  his  principal  to  that  which  the  principal  cannot 
lawfully  do.  The  directors  or  acting  directors  or  other  officers 
of  a company  cannot  bind  it  to  a transaction  which  is  ultra 
vires.  Nor  is  this  the  only  limit  to  its  application.  It  is  a rule 
designed  for  the  protection  of  those  who  are  entitled  to  assume, 
just  because  they  cannot  know,  that  the  person  with  whom  they 
deal  has  the  authority  which  he  claims.  This  is  clearly  shown 
by  the  fact  that  the  rule  cannot  be  invoked  if  the  condition  is 
no  longer  satisfied,  that  is,  if  he  who  would  invoke  it  is  put  upon 
his  inquiry.  He  cannot  presume  in  his  own  favour  that  things 
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are  rightly  done  if  inquiry  that  he  ought  to  make  would  tell  him 
that  they  were  wrongly  done.” 

Counsel  for  the  plaintiff  quoted  at  length  from  the  judgment 
of  Hasten  J.A.  in  Herrmann  v.  Canadian  Nickel  Co.  Ltd.,  64 
O.L.R.  190,  [1929]  4 D.L.R.  42.  This  was  a case  where  the 
defendant  company,  the  owner  of  mining  lands,  by  an  agreement 
in  writing  executed  by  its  president  and  secretary-treasurer  under 
the  company’s  seal,  gave  an  option  to  purchase  a portion  of  the 
lands.  The  plaintiff,  a shareholder  of  the  defendant  company, 
sought  to  have  the  agreement  declared  null  and  void  because  it 
was  not  sanctioned  by  a by-law  of  the  directors,  confirmed  by  a 
vote  of  the  shareholders,  as  required  by  s.  23  (m)  of  The  Com- 
panies Act,  R.S.O.  1927,  c.  218.  It  appeared  that  the  directors 
in  fact  sanctioned  the  transaction,  and  by  a by-law  authorized 
the  president  and  secretary-treasurer  to  sell  the  portion  of  the 
lands  referred  to  and  to  execute  documents  in  connection  with 
any  sale,  and  to  affix  the  company’s  seal  thereto.  The  Court  of 
Appeal  held  that  this  came  within  the  rule  in  Turquand’s  case, 
and  the  purchaser,  having  had  no  notice  of  any  defect  in  the 
preliminary  domestic  proceedings  of  the  company,  was  entitled 
to  assume  that  all  preliminary  meetings  had  been  held  and  votes 
passed  by  the  requisite  majorities,  and  that  as  a result  the  direc- 
tors, acting  through  the  president  and  secretary,  under  the 
by-law  were  entitled  to  execute  the  agreement  and  it  could  not 
be  declared  void.  The  part  of  the  judgment  of  Hasten  J.A.  upon 
which  counsel  for  the  plaintiff  relies  is : 

“These  principles  apply  equally  whether  the  sale  in  question 
was  effected  under  clause  (m)  or  clause  (o),  for  the  English 
decisions  which  establish  the  rule  were  determined  in  cases 
where  the  memorandum  and  articles  of  association  were  public 
property;  and,  though  persons  dealing  with  the  company  were 
held  to  have  notice  of  the  limitations  imposed  by  these  instru- 
ments, yet  they  were  nevertheless  entitled  to  assume  the  regu- 
larity of  all  domestic  preliminaries.  Whether  the  limitation  is 
imposed  on  the  company  by  its  memorandum  and  articles  or 
by  a statute  can  make  no  difference.” 

The  distinction  between  this  case  and  the  case  at  bar  is  clear. 
By  no  stretch  of  the  imagination  can  a clear  unequivocal  pro- 
vision in  a statute  be  regarded  as  a domestic  preliminary,  nor 
can  it  be  called  an  internal  arrangement. 
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It  is  to  be  noted  that  the  Hydro-Electric  Commission  of 
Renfrew  is  a Commission  which  comes  into  existence  not  by 
charter  but  by  virtue  of  a by-law  passed  in  pursuance  of  the 
provisions  of  The  Public  Utilities  Act,  and  comes  within  the  pro- 
visions of  The  Power  Commission  Act  and  as  such  is  governed 
solely  and  simply  by  The  Power  Commission  Act,  and  in  cases 
in  which  such  provisions  come  within  the  restrictive  sections 
or  measures  of  The  Public  Utilities  Act,  it  is  subject  to  The  Pub- 
lic Utilities  Act  and  not  to  the  Ontario  Companies  Act. 

Before  the  Hydro-Electric  Commission  of  Renfrew  can  specif- 
ically perform  the  said  contract,  it  must  have  the  approval  of 
the  Hydro-Electric  Power  Commission  of  Ontario.  That  ap- 
proval has  been  refused,  and  as  a result  of  such  refusal,  specific 
performance  may  not  be  decreed. 

The  following  additional  cases  may  be  helpful : Bank  of  Mon- 
treal V.  Guaranty  Silk  Dyeing  and  Finishing  Co.  Ltd.,  [1935] 
O.R.  493,  [1935]  4 D.L.R.  483,  16  C.B.R.  363;  Vancouver  Brew- 
eries Limited  v.  Vancouver  Malt  d Sake  Brewing  Company 
Limited,  47  B.C.R.  89,  [1933]  2 W.W.R.  158,  [1933]  3 D.L.R. 
611,  60  C.C.C.  185,  reversed  on  other  grounds  [1934]  A.C.  181, 
[1934]  1 W.W.R.  471,  [1934]  2 D.L.R.  310;  Canadian  Bank  of 
Commerce  v.  Pioneer  Farm  Company  Limited  et  al.,  22  Sask. 
L.R.  103,  [1927]  3 W.W.R.  312,  [1927]  4 D.L.R.  772;  B.  Liggett 
(Liverpool),  Limited  v.  Barclay’s  Bank,  Limited  (1927),  43 
T.L.R.  449. 

The  action  should  be  dismissed.  Having  regard  to  all  the 
circumstances,  I am  of  opinion  that  there  should  be  no  order  as 
to  costs. 

Action  dismissed  without  costs 

Solicitors  for  the  plaintiff:  McNulty,  Charleson,  McClenaghan 
& Anglin,  Ottawa. 

Solicitors  for  the  defendant:  Chown  d Chown,  Renfrew. 
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[COURT  OF  APPEAL.] 

Hiram  Walker-Gooderham  & Worts  Limited  and  Subsidiaries 
Holding  Company  Limited  v.  The  City  of  Windsor. 

Taxation — Municipal  Income  Taxation — Alternative  Procedures — Ap- 
peals— Finality  of  Decision  of  County  Court  Judge  in  Certain  Cases 
— The  Assessment  Act,  R.S.O.  1937,  c.  272,  ss.  57,  60,  84,  123  (as 
amended  hy  1939,  c.  3,  s.  8). 

A municipal  corporation  is  not  entitled  to  appeal  to  the  Municipal 
Board  from  the  decision  of  a County  Court  Judge  under  either  s.  57 
or  s.  123  of  The  Assessment  Act.  The  right  of  appeal  under  s.  123(8) 
is  given  only  to  a taxpayer,  and  not  to  a municipality,  and  under 
s.  57(3)  the  decision  of  the  County  Court  Judge  is  final,  and  not 
subject  to  further  appeal.  Re  Blackburn  and  City  of  Ottawa  (1924), 
55  O.L.R.  494,  applied. 

Where  a municipal  council  adopts  a by-law  under  s.  60  of  The  Assess- 
ment Act,  the  income  received  by  a taxpayer  is  assessed  in  the  year 
following  its  receipt,  and  this  assessment  forms  the  basis  for  the  levy 
of  taxes  in  the  next  year,  so  that  income  received,  e.g.,  in  1940  is  not 
taxed  until  1942.  There  is  no  authority,  where  this  is  the  procedure 
adopted  by  a municipality,  for  making  up  a separate  roll  of  taxable 
income  in  the  year  following  the  receipt  of  that  income  by  the  tax- 
payer, and  taxing  it  in  the  same  year.  Since  there  is  no  authority 
for  the  creation  of  such  a special  roll  in  the  first  instance,  there  can 
equally  be  no  justification  for  the  insertion  of  an  assessment  in  that 
roll  in  subsequent  years,  in  purported  compliance  with  s.  57(2). 

Where  the  municipality  by  by-law  adopts  the  alternative  procedure  pro- 
vided by  s.  123  of  the  Act,  that  procedure  cannot  be  applicable  to 
income  received  in  any  year  before  its  adoption.  Subs.  12  of  s.  123 
provides  that  income  received  in  the  year  in  which  the  by-law  is 
passed  shall  be  subject  to  the  provisions  of  the  section  and  the  by- 
law, even  if  part  of  the  income  has  been  received  before  the  section 
is  brought  into  effect,  but  the  by-law  has  no  other  retroactive  opera- 
tion. There  can  therefore  be  no  assessment  and  taxation  of  income 
under  such  a by-law  in  the  year  in  which  the  by-law  is  passed. 

Appeals  from  a decision  of  the  Ontario  Municipal  Board,  re- 
versing the  judgment  of  Coughlin  Co.  Ct.  J.,  of  the  County  Court 
of  the  County  of  Essex,  who  allowed  an  appeal  from  an  order 
of  the  Court  of  Revision,  which  had  confirmed  an  assessment  for 
municipal  income  tax. 

28th  to  31st  October  and  1st,  8th  and  12th  November  1946. 
The  appeal  was  heard  by  Robertson  C.J.O,  and  Laidlaw  and 
Roach  JJ.A. 

C.  F.  H.  Carson,  K.C.  (P.  J.  G.  Kidd,  with  him),  for  the 
appellants : The  Municipal  Board  had  no  jurisdiction  to  entertain 
this  appeal,  and  its  order  was  therefore  invalid.  As  to  1941  and 
1942  income,  the  City  purported  to  act  under  s.  57(2)  of  The 
Assessment  Act,  R.S.O.  1937,  c.  272,  and  s.  57(3)  provides  for 
an  appeal  in  such  circumstances,  which  goes  only  to  the  County, 
Judge.  The  further  right  of  appeal  to  the  Board,  under  s.  84, 
is  inapplicable  in  such  circumstances.  Appeals  under  s.  84  are 
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limited  to  appeals  in  respect  of  assessment,  whereas  under  s. 
57(3)  the  appeal  is  by  a person  “taxed”;  in  other  words,  before 
there  can  be  any  appeal  under  s.  57(3),  matters  have  proceeded 
beyond  the  stage  at  which  s.  84  is  applicable.  Once  a rate  is 
struck  and  a demand  for  taxes  is  made,  there  is  no  right  of  appeal 
under  s.  84.  Under  s.  57,  the  taxpayer  does  not  even  receive 
notice  until  the  collector’s  roll  is  made  up.  If  the  special  pro- 
cedure under  s.  57(2)  were  considered  as  one  of  ordinary  assess- 
ment under  ss.  73  and  76,  there  would  be  no  need  to  make  special 
provision  for  an  appeal,  as  is  done  in  s.  57(3).  In  the  normal 
case,  none  of  the  assessment  proceedings  leads  per  se  to  liability 
for  tax.  The  Legislature  did  not  intend  that  these  special  entries 
under  s.  57  (2)  should  be  subject  to  the  delay  entailed  by  ordinary 
appeals,  with  a further  right  of  appeal  under  s.  84.  The  time  for 
appealing  under  s.  57(3)  is  different  from  that  prescribed  for 
ordinary  appeals.  For  the  distinction  between  assessment  and 
taxation,  see  Re  Kemp  and  City  of  Toronto;  Re  National  Trust 
Co.  Ltd.  and  City  of  Toronto;  Re  Kilmer  and  City  of  Toronto, 
65  O.L.R.  423,  [1930]  4 D.L.R.  91. 

We  rely  on  Re  Blackburn  and  City  of  Ottawa  (1924),  55 
O.L.R.  494,  which  is  express  authority  for  the  argument  that 
there  is  no  right  of  appeal  to  the  Board  in  proceedings  under 
s.  57.  Although  s.  57  has  been  amended  since  the  Blackburn 
decision,  the  amendments  do  not  affect  the  validity  of  that  de- 
cision. Any  intention  to  make  it  no  longer  applicable  would  have 
had  to  be  expressed  in  plain  words : Cousins  v.  Lombard  Deposit 
Bank  et  al.  (1876),  1 Ex.  D.  404  at  406;  Crain  v.  The  Trustees 
of  the  Collegiate  Institute  of  the  City  of  Ottawa  (1878),  43 
U.C.Q.B.  498  at  501;  Craies  on  Statute  Law,  4th  ed.  1936,  p.  114. 
[Robertson  C.J.O.:  Is  s.  84  the  only  provision  in  the  Act  for 
an  appeal  to  the  Municipal  Board?]  I believe  so.  [Robertson 
C.J.O. : Section  57(3)  is  wholly  silent  as  to  the  procedure  on 
appeals;  might  that  not  bring  into  operation  the  general  sections 
as  to  appeals,  including  s.  84?]  No;  s.  57(3)  contains  some  pro- 
visions— e.g.,  as  to  the  time  for  appealing — which  are  different 
from  those  applicable  to  ordinary  appeals.  There  has  been  no 
change  in  this  respect  since  the  Blackburn  case.  The  amendment 
by  1929,  c.  63,  s.  4(3),  giving  a right  of  appeal  to  the  municipal 
corporation,  gave  it  no  greater  right  than  the  taxpayer  already 
had,  viz.,  to  appeal  to  the  County  Judge,  and  no  further. 

Nor  was  the  respondent  entitled  to  appeal  under  s.  123(8), 
as  amended  by  1939,  c.  3,  s.  8,  that  subsection  being  clearly 
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applicable  only  to  a person  whose  name  is  entered  on  the  special 
roll.  The  1939  amendment,  striking  out  the  special  provision 
to  the  effect  that  there  should  be  no  appeal  from  the  decision 
of  the  County  Judge,  did  not  give  a right  of  appeal  to  the  munic- 
ipality, but  only  removed  a limitation  upon  the  taxpayer’s  right 
of  appeal. 

The  respondent’s  proceedings  throughout,  in  the  imposition  of 
these  taxes,  were  irregular  and  illegal.  Before  1943,  the  only 
by-law  in  force  was  passed  under  s.  60,  and  s.  60(5)  provides  for 
assessment  in  one  year,  based  upon  the  previous  year’s  income, 
and  taxation  upon  that  assessment  in  the  following  year.  The 
result  would  be  that  1940  income  would  be  assessed  in  1941  and 
taxed  in  1942.  The  respondent  acted  throughout,  however,  as  if 
the  procedure  under  s.  123  were  in  force,  and  made  up  in  each 
year  a special  roll  of  taxable  income,  which  was  taxed  in  the 
year  in  which  the  roll  was  made  up.  In  other  words,  1940 
income  was  taxed  in  1941.  Although  the  appellants’  names 
were  not  entered  on  this  special  roll  in  1941  and  1942,  they  were 
entered  in  1943  in  purported  compliance  with  s.  57(2),  as  having 
been  omitted  from  the  1941  and  1942  rolls,  and  this  was  clearly 
illegal. 

As  to  1942  income,  the  respondent  purported  to  proceed 
under  a by-law  passed  under  s.  123.  But  that  by-law  was  not 
passed  until  20th  July  1943,  and  could  not  affect  1942  income, 
or  become  effective  until  1944.  Subs.  12  of  s.  123  expressly 
permits  taxation  thereunder  of  income  received  in  the  year  in 
which  the  by-law  is  passed,  {i.e.,  in  this  case,  1943),  but  this 
is  the  only  retrospective  operation  given  by  the  section,  and 
such  an  operation  will  not  be  given  to  a statute  unless  it  is 
necessary  so  to  construe  it:  Lauri  v.  Renad,  [1892]  3 Ch.  402  at 
420.  Any  change  by  a municipality  from  the  procedure  under 
s.  60  to  that  under  s.  123  necessarily  means  that  there  will  be 
one  year’s  income  which  is  not  taxed. 

[Counsel  then  proceeded  to  argue  that  the  appellants  were 
not  liable  to  pay  income  tax,  since  the  income  was  received  from 
the  business  in  respect  of  which  they  were  assessed  for  business 
tax.  Since  this  point  was  not  discussed  in  the  reasons  for  judg- 
ment, the  argument  on  it  is  omitted.] 

G.  W.  Masoriy  K.C.,  for  the  respondent:  The  Assessment 

Act  should  be  considered  as  a whole.  It  is  not  arranged  with 
complete  logic,  and  there  are  many  different  approaches  to 
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assessments  and  appeals.  Throughout  the  Act  there  are  sections 
indicating  that  there  is  no  right  of  appeal  beyond  the  County 
Judge,  but  when  other  sections  are  examined  it  becomes  clear 
that  there  is  a further  right  of  appeal.  Section  84  is  an  over- 
riding section,  and  gives  a right  of  appeal  to  the  Municipal  Board 
where  an  assessment  amounts  to  $40,000  or  more.  [Robertson 
C.J.O.:  It  has  been  argued  that  s.  57(3)  is  a plain  exception, 

involving  a special  case  and  special  provisions.]  Section  57  deals 
with  assessment  as  well  as  taxation,  since  it  refers  to  omissions 
of  ‘Income  or  business  assessment”;  the  Legislature  has  dealt 
with  it  as  an  assessment  section : see  The  Assessment  Act,  R.S.O. 
1914,  c.  195,  s.  118(1);  The  Assessment  Amendment  Act,  1917, 
c.  45,  s.  11;  The  Assessment  Amendment  Act,  1922,  c.  78,  s.  26. 
[Laidlaw  J.A.:  What  is  the  time-limit  for  such  an  appeal?  Is  it 
ten  days  under  s.  57,  or  fourteen  days  under  s.  73?]  The  pro- 
cedure is  the  same,  although  there  are  differences  in  detail. 
[Laidlaw  J.A.:  If  a taxpayer  purported  to  appeal  under  s.  73, 
could  a municipality  argue  that  the  appeal  was  too  late  because 
no  notice  had  been  served  within  the  time  prescribed  by  s.  57?] 
If  the  appeal  was  under  s.  57,  the  provisions  of  that  section  would 
presumably  prevail.  [Robertson  C.J.O.:  Section  73  could  surely 
not  apply  to  an  appeal  by  a person  assessed  under  s.  57.]  [Laid- 
law J.A.:  When  the  municipality  has  not  only  assessed  but 

taxed,  is  not  s.  57  the  only  one  applicable  to  an  appeal?] 

The  decision  in  Re  Blackburn  and  City  of  Ottawa^  swpra,  was 
based  on  the  ground  that  the  right  of  appeal  was  deliberately 
limited  to  that  under  what  is  now  s.  125.  That  section  has  been 
so  amended  that  the  whole  basis  of  Middleton  J.A.’s  judgment 
in  the  Blackburn  case  has  been  taken  away.  A second  ground 
for  the  judgment  of  Ferguson  J.A.,  viz.,  that  the  right  of  appeal 
was  given  only  to  individuals  and  not  to  municipalities,  has  also 
been  removed.  It  is  more  important  to  look  at  the  statute  as  it 
now  stands  than  to  review  its  history.  There  appears  now  to 
be  one  overriding  principle — if  a matter  is  of  special  magnitude, 
there  is  a right  of  appeal  to  the  Board.  It  has  been  argued  that 
s.  57(3)  bars  the  operation  of  s.  84,  but  it  has  not 
been  contended  that  s.  74  has  that  effect.  If  there  is 
no  bar  under  s.  74,  how  can  it  be  said  that  there 
is  one  under  s.  57(3)?  [Robertson  C.J.O.:  A right  of  appeal 
by  a municipality  was  expressly  provided  for,  in  s.  57(3),  by 
amendment.  If  your  argument  is  correct,  why  was  that  neces- 
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sary?]  It  may  have  been  added  ex  dbundanti  cautela,  or  it  may 
have  been  the  result  of  the  judgment  of  Ferguson  J.A.  in  the 
Blackburn  case.  [Robertson  C.J.O.:  The  Legislature  may  have 
thought  such  a special  provision  was  needed.]  The  Legislature 
may  have  been  wrong.  The  sections  in  their  present  form  may  be 
historical  accidents,  but  it  comes  to  this,  that  the  Legislature  had 
it  in  mind  to  give  a right  of  appeal  in  ordinary  cases  to  the 
County  Judge  only,  but  in  extraordinary  cases  to  give  an  overrid- 
ing right  of  appeal  under  s.  84.  It  was  clearly  intended  to  make 
the  Blackburn  decision  inapplicable  where  a very  large  amount 
was  involved. 

Section  57(2)  has  the  same  result  as  to  taxation  as  if  the 
assessment  had  been  made  in  the  preceding  year.  [Robertson 
C.J.O.:  A by-law  under  s.  60(8)  may  remain  in  force  until 

repealed.]  Under  s.  86,  if  omissions  have  been  made  in  the  roll, 
the  roll  may  be  reopened.  There  are  instances  of  going  back 
more  than  four  years:  Granby  Consolidated  Mining,  Smelting 
and  Power,  etc..  Company  Limited  v.  Attorney -General  for 
British  Columbia,  [1923]  A.C.  247,  [1923]  1 W.W.R.  922,  [1923] 
1 D.L.R.  1064. 

The  respondent  corporation  was  administered  from  1936  to 
1st  July  1941  by  the  Department:  see  The  Department  of  Munic- 
ipal Affairs  Act,  R.S.O.  1937,  c.  59,  s.  31.  No  by-law  was  then 
necessary  for  taxation,  taxes  being  collected  as  directed  by  the 
Department,  under  its  authority  as  set  out  in  the  Act.  [Robert- 
son C.J.O.:  Perhaps  there  was  no  authority  for  that  practice.] 

Assuming  that  there  was  authority,  the  fact  is  that  certain  com- 
panies paid  income  tax,  but  neither  of  the  appellants  was  re- 
quired to  do  so.  After  1st  July  1941,  the  respondent  was  in  the 
position  of  a new  municipality,  and  not  likely  to  pass  by-laws 
immediately.  It  did  pass  a by-law  under  s.  123  in  1943. 

As  to  the  1940  and  1941  income  assessments,  any  irregulari- 
ties are  cured  by  the  special  facts.  [Robertson  C.J.O.:  I know 
of  no  authority,  apart  from  s.  123,  for  assessing  and  taxing  in 
the  same  year,  which  is  what  you  did.]  The  corporation  would 
have  had  the  right  to  assess  1941  income  in  the  1942  roll.  The 
word  “roll”  has  no  particular  sanctity.  [Robertson  C.J.O.: 
That  is  not  what  was  done.]  The  Municipal  Board,  or  this  Court, 
can  do  what  should  have  been  done;  this  Court  has  power  under 
s.  86.  [Robertson  C.J.O.:  This  is  an  appeal  from  the  assess- 

ment. I do  not  think  we  can  open  up  the  whole  roll  for  two 
years.] 
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If  all  the  necessary  information  is  shown,  that  is  a sufficient 
compliance  with  the  Act.  If  we  consider  the  roll  confirmed, 
and  other  information  added,  there  is  nothing  to  prevent  its  being 
a good  roll.  Section  57  has  been  treated  as  a remedial  section, 
and  should  not  be  limited  in  its  application  to  cases  of  a total 
omission  to  tax:  Reamsbottom  v.  Town  of  Haileyhury  (1919), 
45  O.L.R.  345  at  347.  Under  ss.  53(3) , 56  and  63  of  The  Depart- 
ment of  Municipal  Affairs  Act,  the  Department  had  authority 
to  make  a special  income  tax  roll.  [Robertson  C.J.O.:  How 

is  that  applicable  to  what  happened  when  the  municipality  took 
over  control  of  its  own  affairs?]  Since  this  had  become  the 
procedure  of  the  municipality  under  a statutory  provision,  it  re- 
mained the  procedure  until  changed.  We  merely  continued  until 
1943  a procedure  that  had  been  adopted  under  statutory  - 
authority.  That  these  particular  appellants  had  not  been  assessed 
makes  no  difference.  [Robertson  C.J.O.:  The  Department 

might  be  entitled  to  ignore  special  by-laws  if  it  saw  fit,  but  there 
is  nothing  to  say  that  this  right  continued  after  the  Department 
ceased  to  be  in  charge.]  The  municipality  could  not  undo  any- 
thing the  Department  had  done.  It  is  a harsh  position  to  say  we 
reverted  immediately  to  the  general  law.  [Roach  J.A.:  What 

was  done  on  1st  July  1941  to  hand  control  back  to  the  munic- 
ipality?] An  order  was  made  by  the  Board  removing  the  City 
from  the  control  of  the  Department. 

When  the  by-law  was  passed  under  s.  123,  in  1943,  it  im- 
mediately affected  income  received  in  1942.  The  assessment 
could  proceed  irrespective  of  the  furnishing  of  information. 
[Laidlaw  J.A.:  If  you  rely  on  s.  123(1),  the  by-law  could  not 

become  effective  until  1944,  since  1943  income  would  not  be 
known  until  then.  The  municipality  appears  to  have  attempted 
to  assess  and  to  levy  taxes  for  1943  in  July  1943.]  [Robertson 
C.J.O.:  Do  you  say  that  the  words  “then  last  past”  in  s.  123(1) 
refer  to  the  date  of  the  by-law?  Under  s.  123(12)  the  munic- 
ipality can  make  the  by-law  applicable  to  the  part  of  the  year 
preceding  the  passing  of  the  by-law.]  That  does  not  prevent 
earlier  years  being  made  subject  to  the  tax.  The  substantive 
provisions  are  subs.  1 and  4.  [Robertson  C.J.O.:  On  your 

construction,  subs.  12  means  nothing.]  It  is  not  important,  and 
does  not  expressly  say  that  income  received  in  earlier  years  shall 
not  be  subject  to  the  tax.  As  to  this  being  an  assessment,  see 
ss.  8 and  123(10). 
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When  one  deals  with  the  right  of  appeal  under  the  Act,  refer- 
ence must  first  be  made  to  ss.  76  et  seq.  There  is  an  initial 
appeal  by  the  person  assessed.  Then  s.  76  provides  for  an  appeal 
to  the  County  Judge  at  the  instance  of  the  person  assessed,  or  the 
municipality,  and  it  refers  to  other  provisions  as  to  appeals. 
[Robertson  C.J.O.:  Section  123(8)  gives  a special  right  of 

appeal  to  the  person  assessed,  and  none  to  the  municipality. 
This  is  a peculiar  proceeding.  The  taxpayer  has  no  option,  but 
must  do  what  the  municipality  requires.  If  he  appeals,  he  does 
so  at  his  own  risk  as  to  penalties.  All  these  things  are  not 
present  in  the  ordinary  appeal.]  Our  submission  is  twofold: 
first,  the  Court  should  not  give  effect  to  the  argument  that  the 
person  assessed  may  appeal,  but  the  municipality  may  not,  and 
secondly,  the  old  scheme  was  that  there  was  a right  of  appeal 
to  the  County  Judge  only,  and  a further  appeal  has  been  made 
possible  by  s.  84.  If  the  appeal  to  the  County  Judge  is  taken 
under  s.  123,  s.  78  must  be  referred  to  to  determine  the  procedure. 
Why  then  should  s.  84  be  excluded?  [Robertson  C.J.O.:  Sec- 
tion 123  cannot  be  regarded  as  providing  for  an  ordinary  case 
of  assessment.  The  position  of  the  section,  in  the  part  of  the 
Act  dealing  with  collection  of  taxes  by  distress  is  very  signifi- 
cant.] No  reliance  can  be  placed  on  the  position  of  sections  in 
the  Act. 

The  maxim  expressio  unius  est  exclusio  alterius  should  be  ap- 
plied with  caution:  Re  City  of  Toronto  and  Toronto  and  York 

Radial  R.W,  Co.  et  al.  (1918),  42  O.L.R.  545  at  556,  43  D.L.R. 
49,  23  C.R.C.  218;  Turgeon  v.  The  Dominion  Bank,  [1930] 
S.C.R.  67  at  70-1,  [1929]  4 D.L.R.  1028,  11  C.B.R.  205.  Section 
124,  as  to  business  assessment,  does  not  expressly  provide  for  a 
right  of  appeal,  but  assumes  that  it  exists  [Robertson  C.J.O.: 
That  is  an  older  section.]  As  to  the  position  in  the  statute,  this 
section  is  under  the  same  heading  as  s.  123.  If  there  is  any  con- 
flict between  s.  84  and  the  other  sections,  s.  84,  being  clear  and 
free  from  doubt,  should  prevail. 

All  manner  of  relief  may  be  given  by  the  Courts,  under  the 
curative  sections  of  the  Act:  Langdon  v.  Holtyrex  Gold  Mines 
Limited  et  al.,  [1937]  S.C.R.  334,  [1937]  2 D.L.R.  364;  Lahey  v. 
The  Town  of  Dundas,  [1939]  O.R.  361,  [1939]  3 D.L.R.  380;  C. 
and  E.  Townsites  Limited  v.  City  of  Wetaskiwin,  59  S.C.R.  578, 
51  D.L.R.  252,  [1920]  1 W.W.R.  438.  This  Court  has  power  to 
correct  the  rolls. 
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This  Court  now  has  before  it  the  rolls  for  1941,  1942  and 
1943.  If  the  respondent  anticipated  by  a year  what  should  have 
been  done,  this  Court  has  the  right  to  place  the  assessments  in 
the  proper  rolls. 

[Lome  R.  Cummings  for  the  respondent,  dealt  with  the  power 
of  the  Court  to  review  the  findings  of  the  Municipal  Board,  and 
with  the  question  of  the  appellants’  liability  to  taxation  on 
income.  For  reasons  stated  above,  the  argument  on  these  points 
is  omitted.] 

C.  F.  H.  Carson,  K.C.,  in  reply:  The  ordinary  assessment 

appeal  is  quite  inappropriate  to  an  appeal  under  s.  57(3),  be- 
cause s.  57  may  be  utilized  in  any  month,  and  long  before  the 
sittings  of  the  court  of  revision,  or  the  hearing  of  appeals  by 
the  County  Judge. 

The  defects  in  these  assessment  rolls  are  not  such  as  can  be 
corrected  by  this  Court.  There  has  been  no  valid  assessment, 
and  there  are  no  rolls.  This  is  not  a case  of  errors  in  de  facto 
rolls,  such  as  a wrong  name  or  a wrong  address. 

Cur.  adv.  vult. 

20th  May  1947.  Robertson  C.J.O. : — These  are  appeals  from 
the  decisions  of  the  Ontario  Municipal  Board,  dated  24th  July 
1945,  on  an  appeal  to  the  Board  by  the  present  respondent  under 
s.  84  of  The  Assessment  Act,  R.S.O.  1937,  c.  272.  The  assess- 
ments in  question  are  in  respect  of  income  of  the  appellants  in 
the  years  1940,  1941  and  1942.  The  assessments  were  all  made 
in  the  year  1943,  the  assessment  for  the  two  earlier  years  being 
made  in  1943  on  the  alleged  authority  of  subs.  2 of  s.  57  of  The 
Assessment  Act.  A number  of  difficult  questions  are  raised  on 
the  appeals,  including  the  right  of  the  Board  to  entertain  the 
appeals. 

It  will  be  convenient  to  state  first  the  procedure  that,  in  the 
normal  course,  should  have  been  followed  in  regard  to  the  assess- 
ment of  the  appellants  for  income  in  the  three  years  in  question. 

The  definition  of  income  in  s.  1 (/)  of  The  Assessment  Act  is 
as  follows : 

“(/)  Tncome’  shall  mean  the  profit  or  gain  directly  or  indi- 
rectly received  by  a corporation  from  its  business  or  undertaking, 
and  shall  include  interest,  dividends  or  profits  directly  or  in- 
directly received  from  money  at  interest  upon  any  security  or 
without  security,  or  from  stocks,  or  from  any  other  investment, 
and  also  profit  or  gain  from  any  other  source.” 
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Section  4 of  The  Assessment  Act  begins  as  follows: 

“4.  All  real  property  in  Ontario  and  all  income  derived, 
whether  within  or  out  of  Ontario,  by  any  corporation,  or  re- 
ceived in  Ontario  on  behalf  of  any  corporation,  shall  be  liable  to 
taxation,  subject  to  the  following  exemptions.” 

Then  follow  some  twenty-three  clauses  that  state  or  deal  with 
exemptions.  Only  two  of  them  are  relevant  here — no.  18,  which 
relates  to  the  dividends  or  income  from  stock  held  by  any  person 
in  an  incorporated  company  the  income  of  which  is  liable  to 
assessment  in  Ontario,  and  which  would  exempt  the  income  re- 
ceived by  the  appellant  Hiram  Walker-Gooderham  & Worts 
Limited  from  the  appellant  Subsidiaries  Holding  Company 
Limited,  if  the  latter  is  unsuccessful  in  its  appeal — and  no.  19, 
which  exempts  the  annual  income  of  a corporation  derived  from 
any  source,  to  the  amount  of  $1,500. 

Section  8 provides  for  what  is  called  “business  assessment”, 
which  is  computed  by  reference  to  the  assessed  value  of  the  land 
occupied  or  used  for  the  purpose  of  any  business  mentioned  or 
described  in  the  section,  and  is  made  against  the  person  so  occu- 
pying or  using  land.  Then  follows  s.  9,  which  is  of  importance 
in  these  appeals,  and  is  as  follows : 

“9-(l)  Subject  to  the  exemptions  provided  for  in  sections 
4 and  8, — 

“ (a)  every  corporation  not  liable  to  business  assessment  under 
section  8 shall  be  assessed  in  respect  of  income; 

“(b)  every  corporation  although  liable  to  business  assess- 
ment under  section  8 shall  also  be  assessed  in  respect  of  any 
income  not  derived  from  the  business  in  respect  of  which  it  is 
assessable  under  that  section. 

“(2)  The  income  to  be  assessed  shall  be  the  income  received 
during  the  year  ending  on  the  31st  day  of  December  then  last 
past.” 

One  of  the  matters  argued  in  the  appeals  arises  from  the  fact 
that  the  appellants  were  both  assessed  for  business  assessment  in 
each  of  the  three  years  in  which  it  is  now  held  that  they  were 
both  assessable  for  income.  The  County  Judge  held  that  the 
present  appellants  were  properly  placed  upon  the  roll  for  busi- 
ness assessment  in  each  of  the  three  years,  and  that  by  reason 
thereof  they  were  not  liable  to  be  assessed  in  respect  of  income. 
Several  difficult  questions  arise  in  this  connection,  and  they  will 
be  referred  to  hereafter. 
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In  1935  the  respondent  passed  its  By-law  no.  22  (ex.  93)  in 
pursuance  of  what  is  now  s.  60  of  The  Assessment  Act  as  it 
appears  in  the  Revised  Statutes  of  1937.  By  this  by-law  the 
assessment  for  the  municipality,  other  than  business  assessment, 
was  directed  to  be  made  in  the  year  1936  and  in  subsequent 
years,  at  a time  prior  to  the  30th  September  in  each  year.  The 
by-law  also  provided  for  the  return  of  the  roll  for  the  several 
wards  in  the  municipality,  at  the  respective  dates  stated  in  the 
by-law.  Section  60  provides  for  the  hearing  of  appeals  to  the 
Court  of  Revision  from  the  assessments  in  each  ward,  upon  the 
return  of  the  assessment  roll,  and  for  the  County  Judge  sitting 
from  time  to  time  throughout  the  year  for  the  purpose  of  hearing 
appeals  from  the  Court  of  Revision,  and  in  subs.  4 provides  that 
the  judge  shall  arrange  to  hear  all  such  appeals  from  time  to 
time  throughout  the  year,  within  ten  days  after  the  sitting  of  the 
Court  of  Revision  for  each  ward,  or  subdivision  of  a ward,  and 
directs  that  the  judge  shall  complete  his  revision  of  the  last  of 
such  rolls  for  the  city  by  the  20th  day  of  October  in  each  year. 
Then  by  subs.  5 it  is  directed  that  the  assessment  so  made, 
whether  or  not  it  is  completed  by  the  20th  day  of  October,  shall, 
upon  its  final  revision,  be  the  assessment  upon  which  the  taxes 
for  the  following  year  shall  be  levied.  As  the  income  of  a cor- 
poration to  be  assessed  under  s.  9 is,  by  subs.  2 of  that  section, 
to  be  the  income  received  during  the  year  ending  on  the  31st  day 
of  December  then  last  past,  the  effect  of  the  by-law  passed  in 
1935  under  s.  60  of  The  Assessment  Act  would  be,  by  way  of 
example,  that  the  income  received  in  1940  should  be  entered  on 
the  assessment  roll  in  1941,  and  the  taxes  in  respect  of  it  would 
not  be  payable  until  1942. 

The  respondent’s  officers  did  not  follow  the  procedure  pro- 
vided by  s.  60  of  The  Assessment  Act,  and  by  By-law  no.  22, 
passed  in  1935  in  pursuance  of  that  section,  in  so  far  as  the 
assessment  of  income  is  concerned.  Beginning  in  the  year  1936 
the  City  officials,  without  the  authority  of  any  by-law  of  the 
council,  and  ignoring  By-law  no.  22  passed  by  the  council  in 
1935,  adopted  another  procedure  for  the  assessment  and  levy  of 
income  tax.  By  s.  8 of  The  Assessment  Amendment  Act,  1934, 
c.  1,  a new  section  was  added  to  The  Assessment  Act  as  s.  120a, 
and  became  (subject  to  an  amendment  to  subs.  11),  s.  123  of 
The  Assessment  Act  as  it  appears  in  the  Revised  Statutes  of 
1937.  By  this  new  statutory  provision  the  council  of  a local 
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municipality  is  authorized  to  pass  by-laws  requiring  every  person 
liable  to  assessment  in  respect  of  income  to  furnish  to  the  assess- 
ment commissioner  or  assessor,  within  the  time  fixed  by  the 
by-law,  a statutory  declaration  showing  the  income  received 
during  the  year  ending  on  the  31st  day  of  December  then  last 
past,  and  for  entering  the  names  of  all  such  persons,  whether 
or  not  they  have  furnished  such  declaration,  in  a special  roll 
of  tcLxable  income,  with  the  amount  of  taxable  income  of  each 
such  person,  and  for  levying  a rate  upon  such  taxable  income, 
and  for  providing  for  its  payment,  either  in  bulk  or  in  instal- 
ments, at  such  time  or  times  as  may  be  fixed  by  the  by-law. 
The  adoption  of  this  new  procedure  would  enable  the  council 
to  require  the  payment  of  taxes  upon  assessable  income  within 
the  year  in  which  it  is  entered  upon  the  roll  by  the  assessor. 
The  income  received  in  1940  would  be  entered  upon  the  special 
roll  prepared  in  1941  (s.  9(2)),  and  the  rate  levied  upon  such 
taxable  income  would,  under  the  new  procedure,  be  made  pay- 
able in  the  same  year,  instead  of  in  the  following  year  as  under 
By-law  no.  22  (s.  60(5)).  I think  it  is  safe  to  assume  that  the 
reason  for  permitting  the  municipality  the  option  of  earlier  col- 
lection of  income  taxes  was  because,  it  being  a personal  tax  and 
not  a tax  on  property,  the  risks  attendant  upon  its  collection 
are  greater  if  any  considerable  time  elapses  between  the  receipt 
of  the  income  and  the  payment  of  the  tax. 

No  by-law  whatever  was  passed  by  the  municipal  council  of 
the  City  of  Windsor  for  the  adoption  of  this  new  procedure  for 
the  assessment  and  taxation  of  income,  until  July  1943.  Not 
only  was  there  no  by-law  authorizing  the  adoption  of  the  pro- 
cedure provided  for  by  what  is  now  s.  123,  but  the  annual  by-laws 
fixing  the  rate  and  the  times  for  payment  of  taxes  in  each  year, 
including  the  rate  by-law  for  the  year  1943,  passed  on  the  16th 
March  of  that  year,  were  in  terms  that  expressly  recognized  the 
continued  application,  to  the  assessment  and  taxation  of  both 
real  property  and  income,  of  By-law  no.  22,  passed  in  October 
1935.  Clause  1 of  By-law  no.  283,  passed  by  the  council  on  the 
18th  March  1941,  is  as  follows: 

'^1.  That  the  assessment  of  the  City  of  Windsor  on  real 
property  and  income  appointed  and  directed  to  be  taken  prior 
to  the  30th  day  of  September,  1940,  under  the  authority  of  By- 
law 22,  passed  by  the  Council  of  the  said  City  on  the  30th  day 
of  October,  1935,  as  revised  by  the  Court  of  Revision  for  the 
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said  City  on  the  7th  day  of  October,  1940,  together  with  the 
business  assessment  appointed  and  directed  to  be  taken  under  the 
provisions  of  The  City  of  Windsor  Act,  1932,  The  City  of  Windsor 
(Amalgamation)  Act,  1935,  and  an  order  of  the  Ontario  Munic- 
ipal Board  No.  P.F.A. — 5831  and  of  By-law  33  passed  by  the 
Council  of  the  said  City  on  the  11th  day  of  February,  1936, 
revised  by  the  Court  of  Revision  for  the  said  City  on  the  4th  day 
of  March,  1941,  which  said  assessments  comprise  the  last  revised 
assessment  roll  estimated  to  aggregate  $95,730,110.00  of  which 
$80,389,800.00  is  assessed  against  Public  School  supporters  and 
$15,440,760.00  against  Roman  Catholic  Separate  School  sup- 
porters, shall  be  and  the  same  is  hereby  adopted  and  confirmed  as 
the  assessment  roll  for  the  City  of  Windsor  on  which  the  rate 
of  taxation  for  the  year  1941  shall  be  levied.”  A similar  clause 
appears  in  the  rate  by-laws  for  1942  and  1943. 

At  the  time  this  By-law  no.  283  was  passed  in  March  1941, 
adopting  and  confirming  the  assessment  roll  on  which  the  rate  of 
taxation  for  the  year  1941  should  be  levied,  there  was  in  fact  no 
roll  in  existence  containing  entries  of  assessment  for  1940  income. 
Beginning  with  the  year  1936  the  assessor  had  discontinued 
making  entries  in  respect  of  income  in  the  ordinary  assessment 
roll,  as  he  was  required  to  do  under  By-law  no.  22.  The  income 
that  should  have  been  entered  in  an  assessment  roll  prepared 
in  1940  pursuant  to  By-law  no.  22,  and  upon  which  the  council 
assumed  to  levy  a rate  in  1941  by  By-law  no.  283,  would  be  in- 
come received  in  1939,  but  no  income  assessments  whatsoever 
were  entered  in  that  assessment  roll.  Under  the  unauthorized 
procedure  that  had  been  adopted  in  relation  to  the  assessment 
and  taxation  of  income,  the  1939  income  was  assessed,  in  1940, 
in  a special  roll  of  corporation  income  such  as  s.  123  of  The 
Assessment  Act  contemplates,  and  was  taxed  in  the  same  year. 
The  appellants,  however,  were  not  so  assessed  and  taxed,  for  the 
simple  reason  that  the  assessor  entered  the  appellants  in  each 
year  in  the  roll  of  persons  liable  for  business  assessment  under  s. 
8,  and,  on  that  account,  considered  that  they  were  not  liable  to 
assessment  for  income. 

In  the  year  1941,  the  year  in  which  By-law  no.  283  was 
passed,  the  assessment  commissioner  prepared  his  part  of  what  is 
called  the  “Corporation  Income  Tax  Roll  1941”  from  returns  of 
the  income  received  in  the  year  1940.  The  assessment  com- 
missioner returned  this  roll  to  the  city  clerk  on  5th  May  1941, 
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after  By-law  no.  283  was  passed.  The  clerk  of  the  municipality 
thereupon  computed,  at  the  rate  fixed  by  By-law  no.  283,  the 
amount  of  taxes  payable  in  respect  of  income  by  each  corporation 
appearing  upon  the  special  roll,  and  entered  the  amount  so  com- 
puted opposite  each  name.  He  then  delivered  the  roll  to  the 
tax  collector,  who  proceeded  to  give  notice  to  each  corporation 
whose  name  was  entered  in  the  income  tax  roll,  demanding  pay- 
ment in  1941,  although  that  income  was  not  taxable  until  1942. 
Appellants,  not  being  entered  upon  this  special  roll  for  the  reason 
already  stated,  received  no  such  demand  for  income  tax  in  either 
1941  or  1942,  and  paid  no  income  tax.  They  paid  the  tax  on 
business  assessment  in  each  year. 

It  will  be  apparent,  however,  that  the  taxes  that  were  de- 
manded from  persons  whose  names  did  appear  upon  the  special 
income  tax  roll  were  required  to  be  paid  in  the  first  year  after 
the  receipt  of  the  income,  and,  therefore,  one  year  earlier  than 
income  tax  could  properly  be  levied  under  the  terms  of  By-law 
no.  22  and  s.  60. 

By  The  Corporations  and  Income  Taxes  Suspension  Act,  c.  1 
of  the  statutes  of  Ontario  of  1942  the  levy  of  certain  income 
taxes  by  municipalities  was  suspended.  Section  4 of  that  Act 
has  special  reference  to  the  tax  to  be  levied  under  the  provisions 
of  s.  9 of  The  Assessment  Act.  It  provided  that  no  tax  should 
be  levied  under  that  section  in  the  year  1944  and  for  an  un- 
determined time  thereafter. 

In  1943  it  was  brought  to  the  notice  of  the  city  council  that 
the  time  and  manner  of  assessing  and  collecting  income  tax 
had  been  altered  by  its  officers  without  the  authority  of  any 
by-law,  and  in  fact  without  the  knowledge  of  the  council,  as 
would  appear  from  its  annual  rate  by-laws,  to  which  I have 
already  referred.  In  each  of  these  by-laws  the  assessment  roll 
pr^epared  under  By-law  no.  22  was  adopted  and  confirmed 
without  any  reference  to  a special  income  tax  roll.  The  only 
rate  imposed  was  upon  that  assessment  so  adopted  and  con- 
firmed, and  upon  business  assessment  made  separately  under 
special  authority,  to  which  I shall  have  occasion  to  refer  later. 

On  the  20th  July  1943  respondent’s  council  passed  its  By- 
law no.  425  respecting  taxation  of  income.  The  by-law  is  as 
follows : 

“Whereas  it  is  provided  by  Section  123  of  The  Assessment 
Act,  R.S.O.  1937,  Chapter  238  [sic],  as  amended,  that  the  Coun- 
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cil  of  any  local  municipality  instead  of  making  an  assessment  of 
income  as  otherwise  in  the  said  Act  provided,  may  pass  by-laws 
providing  for  the  preparation  of  a special  roll  of  taxable  income 
and  the  taxation  of  income  liable  to  assessment  in  the  manner 
set  forth  in  the  said  section  and  amendments  thereto; 

“And  whereas  it  is  deemed  expedient  that  such  a by-law  as 
enacted  to  authorize  the  said  alternative  method  of  assessment 
and  taxation  of  taxable  income; 

“Therefore  the  Municipal  Council  of  The  Corporation  of  the 
City  of  Windsor  enacts  as  follows — 

“1.  In  this  by-law  the  words  'income’  and  ‘person’  shall 
have  the  meanings  prescribed  in  Section  1(f)  and  Section  l(m) 
of  The  Assessment  Act  as  amended. 

“2.  Every  person  who  is  liable  to  assessment  in  respect 
of  income  under  the  provisions  of  The  Assessment  Act  shah, 
not  later  than  the  10th  day  of  August  in  each  year  furnish  to 
the  Assessment  Commissioner  a Statutory  Declaration,  according 
to  the  form  referred  to  in  subsection  (2)  of  Section  17  of  the 
said  Act,  showing  the  income  received  by  such  person  during 
the  year  ending  on  the  31st  day  of  December  then  last  past. 

“3.  The  Assessment  Commissioner  shall  forthwith  after  the 
10th  day  of  August  in  each  year,  prepare  a special  roll  of  tax- 
able income  in  the  manner  prescribed  in  Section  123  of  The 
Assessment  Act  and  the  names  of  the  persons  entered  on  the 
said  special  roll  shall  be  arranged  alphabetically  for  each  Ward 
or  subdivision  of  a Ward,  and  the  name  of  each  incorporated 
company  shall  be  entered  in  the  Ward  or  subdivision  of  a Ward  in 
which  it  would  be  assessable  under  the  provisions  of  Section  10 
of  The  Assessment  Act. 

“4.  The  Assessment  Commissioner  upon  completion  of  the 
said  special  roll  of  taxable  income,  and  not  later  than  the  First 
day  of  September  in  each  year,  shall  forward  the  same  to  the 
Clerk  and  shall  attach  thereto  his  affidavit  or  solemn  affirma- 
tion as  required  in  the  case  of  an  assessment  roll. 

“5.  The  Clerk  and  the  Collector  shall  thereupon  proceed 
with  the  rating  of  the  said  roll  and  the  collection  of  the  taxes 
therein  mentioned  in  accordance  with  the  provisions  of  the  said 
section,  and  the  said  taxes  shall  be  payable  not  later  than  the 
First  day  of  October  of  the  year  in  which  such  roll  is  prepared, 
and  an  addition  of  four  per  centum  (4%)  shall  be  added  to  each 
amount  or  portion  thereof  remaining  unpaid  after  such  date. 
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“6.  All  by-laws  or  portions  of  by-laws  inconsistent  with  or 
repugnant  to  the  provisions  of  this  by-law  are  hereby  repealed. 

“7.  This  by-law  shall  come  into  force  on  the  day  of  the  final 
passing  thereof. 

“A.  J.  Reaume, 

Mayor, 

“C.  V.  Waters, 

Clerk. 

(SEAL) 

First  reading — July  20, 1943. 

Second  reading — July  20, 1943. 

Third  reading — July  20, 1943.” 

As  I have  already  stated,  the  council  had  already  passed  its 
rate  by-law  for  the  year  1943  on  the  16th  March  1943,  whereby 
it  adopted  and  confirmed,  as  the  assessment  roll  for  the  city  of 
Windsor  on  which  the  rate  of  taxation  for  the  year  1943  should 
be  levied,  the  assessment  of  real  property  and  income  appointed 
and  directed  to  be  taken  prior  to  the  30th  September  1942,  under 
the  authority  of  By-law  no.  22,  as  revised  by  the  Court  of  Revision 
on  the  11th  November  1942,  together  with  the  business  assess- 
ment directed  to  be  taken  as  set  forth  in  the  by-law  and  revised 
by  the  Court  of  Revision  on  the  1st  March  1943.  The  rate  for 
the  year  1943  was  imposed  upon  the  assessments  so  adopted 
and  confirmed. 

No  assessment  of  corporate  income  was  contained  in  the 
assessment  roll  above  mentioned,  and  no  special  corporation 
income  tax  roll  such  as  the  municipal  officers  had,  without 
authority,  prepared  in  the  immediately  preceding  years,  had  been 
prepared  for  the  year  1943  at  the  time  of  the  passing  of  By-law 
no.  425  in  July  1943.  The  appellants  had,  however,  been  assessed 
for  business  assessment  in  1943,  as  in  earlier  years.  They  were 
entered  in  the  roll  of  business  assessment  referred  to  in  the  rate 
by-law,  no.  403,  passed  on  the  16th  March  1943,  and  had  paid 
the  tax  levied  upon  that  assessment.  On  the  1st  September 
1943,  the  assessment  commissioner,  no  doubt  assuming  to  act 
under  the  authority  of  By-law  no.  425,  forwarded  to  the  clerk 
a special  roll  of  corporate  income  assessment.  In  this  special 
roll  the  appellants  were  entered  as  assessable  in  respect  of  in- 
come, not  only  for  the  year  1943,  but  also  for  the  years  1942 
and  1941,  the  amount  entered  in  each  case  being  the  amount 
of  income  received  in  the  immediately  preceding  year,  that  is,. 
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the  1943  assessment  was  in  respect  of  income  received  in  1942, 
and  the  1942  assessment  was  in  respect  of  income  received  in 
1941,  and  the  1941  assessment  was  in  respect  of  income  received 
in  1940. 

The  assessments  for  the  years  1941  and  1942  are  indicated 
on  this  roll  as  “Entered  under  The  Assessment  Act,  sec.  57,  s.s. 
2”  I quote  subss.  2 and  3 of  s.  57 : 

“(2)  If  at  any  time  it  appears  to  any  officer  of  the  munici- 
pality that  any  income  or  business  assessment  has  been  omitted 
from  the  assessment  roll  for  the  current  year  or  for  either  or 
both  of  the  next  two  preceding  years,  he  shall  report  the  same 
to  the  clerk  of  the  municipality,  or  if  the  omission  to  assess 
comes  to  the  knowledge  of  the  clerk  in  any  other  manner,  and 
the  clerk  shall  enter  such  income  or  business  assessment  on  the 
assessment  roll  from  which  such  assessment  has  been  omitted, 
and  as  well  for  the  preceding  year  as  for  the  current  year,  on 
the  collector’s  roll  for  the  current  year,  but  in  respect  of  any 
assessment  for  a preceding  year  or  years  the  taxes  payable  in 
respect  thereto  shall  be  calculated  at  the  rates  of  taxation  levied 
for  such  year  or  years. 

“(3)  Where  the  clerk  performs  any  of  the  duties  required 
by  this  section  he  shall  forthwith  thereafter  deliver  to  or  send 
by  registered  letter  post  to  the  person  so  taxed  a notice  setting 
out  the  amount  of  the  assessment  and  of  the  taxes  entered  on 
the  roll,  and  such  person  shall  have  the  right  to^  appeal  within 
ten  days  thereafter  to  the  court  of  revision,  and  an  appeal  may 
also  be  had  to  the  county  judge  by  such  person  or  by  the  muni- 
cipality from  any  decision  of  the  court  of  revision.” 

The  clerk,  on  receiving  this  roll,  calculated  at  the  rate  fixed 
by  the  rate  by-law  of  1943  (no.  403),  and  set  down  opposite  the 
amounts  entered  in  the  roll  as  the  taxable  income  of  the  respec- 
tive appellants  for  the  year  1942,  the  amount  of  income  tax  with 
which  the  respondent  claims  the  appellants  respectively  are 
chargeable.  The  clerk  also  made  similar  calculations  in  respect 
of  the  income  assessments  alleged  to  have  been  omitted  from  the 
assessment  rolls  of  1941  and  1942,  and  set  down  on  the  same  roll 
for  1943  the  amount  of  income  tax  with  which  the  appellants 
respectively  are  claimed  to  be  chargeable  in  respect  of  these 
assessments  for  the  earlier  years,  using  in  each  case  the  rate 
fixed  by  the  rate  by-law  for  the  year  in  which  the  alleged  omis- 
sion occurred. 
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The  1943  corporate  income  tax  roll  was  thereupon  handed 
by  the  clerk  to  the  tax  collector  who,  in  turn,  on  the  16th  Sep- 
tember 1943,  made  demand  upon  the  appellants  for  the  taxes 
shown  upon  the  1943  roll  as  owing  by  them  respectively  for  the 
three  years  1941, 1942  and  1943. 

For  the  proper  understanding  of  the  questions  raised  on  this 
appeal  it  is  necessary  to  set  out  s.  123  in  full,  as  questions  arise 
as  to  the  proper  interpretation  of  several  of  its  subsections.  The 
section  is  contained  in  that  division  of  The  Assessment  Act 
headed  “Collectors  and  their  Duties”,  and  is  as  follows: 

“123  (1)  The  council  of  any  local  municipality  instead  of 
making  an  assessment  of  income  as  hereinbefore  in  this  Act 
provided,  may  pass  by-laws  requiring  every  person  liable  to 
assessment  in  respect  of  income  to  furnish  to  the  assessment 
commissioner  or  assessor  within  the  time  fixed  by  the  by-law  a 
statutory  declaration  according  to  the  form  referred  to  in  sub- 
section 2 of  section  17,  showing  the  income  received  during  the 
year  ending  on  the  31st  day  of  December  then  last  past,  and 
providing  for  the  entry  of  the  names  of  all  such  persons,  whether 
or  not  they  have  furnished  such  declaration  to  the  assessment 
commissioner  or  assessor,  and  the  amount  of  the  taxable  income 
of  each  such  person  in  a special  roll  of  taxable  income,  and  for 
levying  upon  the  said  taxable  income  according  to  such  roll  the 
rate  in  subsection  2 set  forth,  and  for  providing  for  payment  of 
the  rate  so  levied  either  in  bulk  or  in  instalments  at  such  time 
or  times  as  may  be  fixed  by  the  by-law. 

“(2)  The  rate  mentioned  in  subsection  1 shall  be  the  same  as 
the  rate  levied  in  the  current  year  upon  real  property,  if  such 
rate  has  been  levied  prior  to  the  completion  of  the  said  special 
roll  of  taxable  income  and  its  return  to  the  collector  of  taxes, 
or  if  the  said  rate  for  the  current  year  on  real  property  has  not 
been  levied  at  the  time  of  the  completion  of  the  said  special  roll 
and  its  return  to  the  collector  of  taxes,  the  rate  mentioned  in 
subsection  1 shall  be  the  rate  levied  upon  real  property  in  the 
next  preceding  year. 

“(3)  The  rates  levied  on  any  special  roll  of  taxable  income 
shall  be  payable  and  may  be  recovered  in  the  same  way  as  other 
rates. 

“(4)  The  assessment  commissioner  or  assessor  shall  not  be 
bound  by  any  statement  contained  in  the  said  statutory  declara- 
tion, but  shall  enter  in  the  said  special  roll  of  taxable  income 
the  name  of  every  person  who,  in  his  opinion,  was  in  receipt 
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of  taxable  income  during  the  year  then  last  past  and  the  amount 
of  such  taxable  income  which,  in  his  opinion,  such  person  re- 
ceived in  such  year,  and  the  assessment  commissioner  or  assessor 
shall  also  enter  in  the  said  special  roll  of  taxable  income  opposite 
each  name  the  letter  T’  or  the  letter  ‘S’  indicating  that  such 
person  is  a public  school  supporter  or  a separate  school  supporter. 

“(5)  Except  when  examined  as  a witness  before  a court,  no 
assessor,  assessment  commissioner,  assistant  or  other  person 
employed  by  the  corporation  of  the  municipality  shall  communi- 
cate or  allow  to  be  communicated  to  any  person  except  to  the 
solicitor  of  the  corporation  in  the  discharge  of  his  duty  any 
information  obtained  under  the  provisions  of  this  section  or  allow 
any  person  to  inspect  or  have  access  to  any  written  statement 
furnished  under  the  provisions  of  this  section  and  no  person  other 
than  the  assessor  or  assessment  commissioner,  treasurer  or  col- 
lector and  their  assistants  shall  be  entitled  to  any  information 
respecting  the  assessment  of  any  person,  and  every  person  who 
contravenes  this  subsection  shall  incur  a penalty  not  exceeding 
$200. 

“(6)  In  determining  the  amount  of  taxable  income  of  any 
person  any  exemptions  to  which  such  person  is  entitled  shall 
apply  as  of  the  year  in  which  the  income  was  received. 

“(7)  Upon  completion  of  the  said  special  roll  of  taxable  in- 
come, the  assessment  commissioner  or  assessor  shall  forward  the 
same  to  the  clerk,  who  shall,  at  the  rate  mentioned  in  subsection 
2,  calculate  and  set  down  opposite  the  respective  amounts  of 
taxable  income  entered  in  the  roll  the  amount  of  income  tax 
with  which  the  person  is  chargeable  in  a manner  similar  to  that 
in  which  a collector’s  roll  is  made  under  section  104,  and  when 
the  special  roll  is  rated,  the  clerk  shall  deliver  the  same  to  the 
collector,  who  shall  proceed  to  collect  the  taxes  therein  men- 
tioned in  the  same  manner  as  other  taxes. 

“(8)  A person  whose  name  is  entered  in  the  special  roll  of 
taxable  income  shall  not  be  entitled  to  notice  of  such  entry, 
but,  upon  receipt  from  the  collector  of  demand  for  payment  of 
the  said  rate  upon  the  amount  for  which  he  is  taxable  according 
to  said  roll,  shall  have  in  respect  thereof  the  right  of  appeal 
provided  in  this  Act  in  the  case  of  assessments,  but  no  such 
appeal  shall  relieve  him  from  payment  of  any  additional  charge 
imposed  for  non-payment  upon  the  date  or  dates  fixed  by  the 
by-law  of  the  said  rate  upon  his  taxable  income  as  it  may  be 
fixed  after  such  appeal. 
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“(9)  Every  demand  issued  by  the  collector  pursuant  to  the 
provisions  of  this  section  shall  be  written  or  printed  and  shall 
contain  a notice  as  to  the  right  of  appeal  provided  in  subsection 
8 in  the  form  similar  to  the  notice  of  appeal  set  forth  in  Form  4. 

“(10)  The  aggregate  amount  shown  in  the  special  roll  of 
taxable  income  as  the  same  may  be  altered  after  appeal  to  the 
court  of  revision  and  the  county  court  judge,  shall  be  added  to 
and  form  part  of  the  revised  assessment  roll  for  all  purposes. 

“(11)  Notwithstanding  any  provision  of  The  Municipal  Act 
or  of  this  Act  or  of  any  other  Act  or  of  any  by-law,  where  a 
council  has  passed  a by-law  under  the  authority  of  this  section, 
it  shall  not  be  necessary  for  such  council  to  levy  rates  on  the 
whole  rateable  property  according  to  the  last  revised  assessment 
roll,  but  the  rates  required  to  be  levied  in  each  year  may  be 
levied  either  before  or  after  the  completion  of  the  special  roll 
of  taxable  income  upon  such  rateable  property,  exclusive  of 
income  assessment,  and  upon  the  taxable  income  entered  in  such 
special  roll,  and  where  such  rates  are  levied  before  the  comple- 
tion of  the  special  roll  of  taxable  income,  the  council  may  for 
the  purpose  of  fixing  such  rates,  estimate  the  amount  of  income 
that  will  be  entered  in  such  special  roll,  provided  that  when  a 
rate  has  been  levied  in  any  year  either  under  the  authority  of 
this  section  or  upon  income  included  as  rateable  property  in  the 
last  revised  assessment  roll,  no  other  rate  upon  income  shall  be 
levied  by  the  council  for  the  same  purposes  in  the  same  year. 

“(12)  Income  received  in  the  year  in  which  a by-law  is  passed 
under  subsection  1 for  the  purpose  of  bringing  the  provisions  of 
this  section  into  effect  shall  be  subject  to  the  provisions  of  this 
section  and  of  such  by-law,  notwithstanding  that  such  income 
or  any  part  thereof  may  have  been  received  before  the  provi- 
sions of  this  section  take  effect.” 

A number  of  difficult  questions  arise  from  this  unauthorized 
adoption  by  officers  of  the  municipality  of  the  procedure  that  s. 
123  permits  only  the  council  to  adopt,  and  that  by  by-law. 

Questions  are  raised  not  only  as  to  the  effect  of  the  un- 
authorized procedure  of  the  municipal  officers,  but  also  as  to  the 
jurisdiction  of  the  municipality  to  impose  income  tax  in  the  year 
after  the  income  is  received,  more  particularly  having  regard  to 
the  by-laws  that  the  council  had  passed,  and  whether  income 
tax  was  payable  at  all  by  the  appellants  under  s.  9 of  The 
Assessment  Act.  Question  is  raised  as  to  the  power  of  the 
council  to  bring  its  By-law  no.  425  into  force  in  1943.  There  is 
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also  a question  whether  there  was  any  omission,  within  the 
meaning  of  s.  57(2),  from  the  assessment  rolls  of  1941  and  1942, 
and  if  there  was  such  an  omission,  whether  what  was  done  in 
regard  to  it  was  in  compliance  with  s.  57  (2) . 

Before  discussing  any  of  these  questions  I shall  deal  with 
the  question  of  the  right  of  the  respondent  to  appeal  from  the 
decision  of  the  County  Judge  to  the  Ontario  Municipal  Board. 
Subs.  8 of  s.  123  deals  specifically  with  the  matter  of  appeal. 
The  person  entered  on  the  special  roll  by  the  assessment  com- 
missioner under  s.  123  is  not  entitled  to  notice  of  such  entry, 
as  is  provided  by  s.  52  in  cases  where  no  by-law  is  passed  under 
s.  123.  Neither  is  he  given  any  right  of  appeal  at  that  stage  of 
the  taxing  procedure.  No  notice  is  given  him,  and  no  right  of 
appeal  arises,  until  after  the  clerk  has  entered  upon  the  roll  the 
amount  of  income  tax  with  which  the  person  is  charged  and  has 
delivered  the  special  roll  to  the  collector,  and  the  collector  has 
made  a demand  for  payment  of  the  tax.  Then,  and  then  only, 
does  a right  of  appeal  arise.  The  right  of  appeal  is  given  only 
to  the  person  taxed.  He,  and  he  alone,  is  given  “the  right  of 
appeal  provided  in  this  Act  in  the  case  of  assessments”.  Then, 
emphasizing  in  a practical  way  what  I have  suggested  is  the  pur- 
pose of  this  special  procedure  under  s.  123,  which  it  is  within 
the  option  of  the  council  to  adopt — that  is,  the  earlier  collection 
of  income  tax — subs.  8 goes  on  to  provide  that  no  such  appeal 
shall  relieve  the  person  taxed  from  “any  additional  charge  im- 
posed for  non-payment  upon  the  date  or  dates  fixed  by  the 
by-law  of  the  said  rate  upon  his  taxable  income  as  it  may  be 
fixed  after  such  appeal.”  By-law  no.  425  provides  that  the  taxes 
entered  on  the  special  roll  shall  be  payable  not  later  than  the 
1st  October  of  the  year  in  which  such  roll  is  prepared,  and  the 
by-law  directs  an  addition  of  4 per  cent,  to  be  added  to  each 
amount,  or  portion  thereof,  remaining  unpaid  after  such  date. 
As  the  notices  from  the  clerk  and  the  collector  informing  appel- 
lants of  their  respective  assessments,  and  demanding  payment  of 
the  taxes  thereon,  were  dated  16th  September  1943,  and  informed 
appellants  that  they  had  ten  days  within  which  they  might  give 
notice  of  appeal  in  respect  of  the  assessments  made  under  s. 
57(2),  and  fourteen  days  in  respect  of  the  assessment  for  1943, 
there  was  in  fact  no  reasonable  possibility  of  their  appeals 
being  heard  and  disposed  of  by  the  Court  of  Revision  before 
the  due  date,  1st  October.  In  fact,  it  was  not  until  8th  October 
that  appellants  were  notified  of  the  sittings  of  the  Court  of  Re- 
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vision  to  hear  their  appeals,  and  the  date  fixed  for  the  sittings 
of  the  Court  of  Revision  was  19th  October.  Appellants,  there- 
fore, could  only  venture  on  appeals  on  peril  of  having  to  pay 
interest  on  any  part  of  the  income  tax  in  respect  of  which  the 
appeal  did  not  succeed.  This  is  a very  different  situation  from 
that  arising  when  the  procedure  for  which  s.  60  of  The  Assess- 
ment Act  provides  is  adopted,  and  the  assessment  roll  is  com- 
pleted and  revised  in  the  year  before  the  tax  is  imposed. 

Respondent’s  counsel  urged  the  unfairness  to  his  client  if  it 
should  be  held  that  the  statute  gave  an  appeal  only  to  the  person 
taxed.  But  it  is  optional  with  the  respondent  to  adopt  the  pro- 
cedure under  s.  123,  and  its  adoption  involves  some  unfairness 
to  the  appellants  as  compared  with  other  taxpayers  who  are 
assessed  in  respect  of  real  property.  The  language  of  the  statute 
is  plain  in  giving  a right  of  appeal  to  the  person  taxed. 

As  originally  enacted,  subs.  8 of  s.  123  contained,  at  the  end, 
the  following  words,  which  were  eliminated  in  1939:  “and  no 
appeal  shall  lie  from  the  decision  of  the  county  court  judge  on 
any  such  appeal.”  I am  unable  to  see  that  the  mere  striking 
out  of  these  words,  that  had  limited  the  right  of  appeal  given  by 
the  subsection  to  the  person  taxed,  and  to  no  one  else,  can  have 
had  the  effect  of  conferring  a right  upon  the  respondent  to 
appeal  to  the  Municipal  Board.  Yet  that,  in  effect,  is  what 
respondent  contends.  It  had  no  right  of  appeal  to  the  Board 
while  subs.  8 stood  as  originally  enacted,  and  the  subsection  still 
remains  a special  provision  applicable  to  and  governing  the  right 
of  appeal  when  s.  123  has  been  adopted.  In  my  opinion  the 
principle  of  Re  Blackburn  and  City  of  Ottawa  (1924),  55  O.L.R. 
494,  applies.  No  hardship  is  imposed  upon  the  respondent  by 
restricting  the  right  of  appeal  to  the  appellants,  for  it  is  entirely 
at  respondent’s  option  to  adopt  the  special  procedure  adapted  to 
the  collection  of  income  tax  in  the  first  year  after  the  income 
is  received. 

Before  dealing  with  the  question  whether  a decision  that  the 
respondent  had  no  right  of  appeal  to  the  Municipal  Board  applies 
to  the  assessments  in  respect  of  income  made  for  the  three  years 
1941,  1942  and  1943,  or  only  to  the  last  of  them,  it  will  be  con- 
venient if  I first  deal  with  an  objection  by  the  appellants  that 
By-law  no.  425,  passed  in  July  1943,  cannot  be  applied  to  the 
assessment  of  income  in  any  of  these  years.  There  can  be  no 
doubt,  I think,  that  the  by-law  can  have  no  reference  to  income 
that  should  have  been  assessed  in  the  two  earlier  of  these  three 
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years,  but  can  it  be  applied  to  income  received  in  1942,  which 
respondent  endeavours  to  tax  in  1943?  Appellants’  objection  is 
based  upon  subs.  12  of  s.  123.  That  subsection  declares  that 
income  received  in  the  year  in  which  the  by-law  is  passed  for 
the  bringing  into  effect  of  the  provisions  of  the  section  shall  be 
subject  to  the  provisions  of  the  section  and  of  the  by-law,  not- 
withstanding that  such  income,  or  any  part  thereof,  may  have 
been  received  before  the  provisions  of  the  section  take  effect. 
The  marginal  note,  “First  effect  of  by-law”,  indicates  the  con- 
tention made.  The  by-law  is  given  the  limited  retroactive  opera- 
tion indicated,  and  no  more.  Income  received  in  1943  would 
become  subject  to  the  provisions  of  the  section  and  of  the  by-law 
in  1944,  if  it  were  not  for  the  statute  of  1942  already  referred  to, 
which  prevented  the*  collection  of  income  tax  in  1944,  but  in- 
come of  1942,  or  of  any  earlier  year,  is  not  within  the  by-law. 
As  I have  already  pointed  out,  the  council  had  already  in  1943 
passed  its  rate  by-law  for  1943,  no.  403,  on  16th  March  1943, 
purporting  to  levy  a rate  for  that  year  on  income  received  in 
1941.  The  proviso  contained  at  the  end  of  subs.  11  would  seem 
to  prevent  a duplication  of  levies  on  income  for  the  same  pur- 
poses in  the  same  year.  In  any  event  the  council,  on  the  same 
day  that  it  passed  By-law  no.  425,  passed  another  by-law,  no. 
426,  purporting  to  amend  its  rate  by-law  for  the  year  (no.  403) 
by  striking  out  references  to  income.  That  would  seem  to  result 
in  this,  that  if  appellants’  objection  to  By-law  no.  425  as  a by-law 
under  which  income  tax  could  be  levied  in  1943,  the  year  in 
which  it  was  passed,  is  maintained,  then  there  is  no  by-law  at 
all  levying  a tax  on  income  in  1943. 

In  my  opinion  appellants’  objection  to  By-law  no.  425,  as  a 
by-law  authorizing  assessment  and  taxation  of  income  in  1943, 
is  well  taken.  The  respondent’s  By-law  no.  426,  in  so  far  as 
it  purports  to  levy  a rate  upon  a special  roll  of  taxable  income 
prepared  for  1943,  is,  therefore,  invalid,  and  all  that  By-law  no. 
426  accomplishes,  if  it  accomplishes  anything,  is  to  strike  out 
of  By-law  no.  403  all  references  to  assessment  and  taxation  of 
income.  It  would  appear  that  in  its  desire  to  collect  a tax  upon 
appellants’  income  received  in  1942,  upon  which  no  tax  could 
be  levied  under  By-law  no.  22  before  1944,  when  all  taxation 
of  income  was  prevented  by  statute,  respondent  got  itself  in  the 
position  that  it  had  no  assessment  roll  and  no  rate  by-law  appli- 
cable to  income  for  that  year,  after  amending  By-law  no.  403  by 
the  passing  of  By-law  no.  426.  Respondent’s  counsel  conceded, 
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in  the  course  of  his  argument,  that  he  could  not  hope  to  support 
the  claim  to  taxes  in  all  three  years.  Having  not  even  the  pre- 
tence of  a by-law  under  s.  123  earlier  than  1943,  there  was  no 
warrant  for  demanding  payment  of  taxes  on  1941  income  before 
the  year  1943,  and  yet  respondent  is  demanding  taxes  in  1943 
on  1942  income  as  well.  Respondent’s  counsel  appeared  to'  con- 
cede that  that  cannot  be  supported.  In  my  opinion  the  respond- 
ent’s position  is  worse  than  that. 

The  respondent,  assuming  to  act  on  the  authority  of  s.  57(2), 
entered  appellant  Hiram  Walker-Gooderham  & Worts  Limited 
on  the  special  roll  of  taxable  income  prepared  in  1943,  after  the 
passing  of  By-law  no.  425,  as  liable  under  the  levy  of  1942  on 
an  income  assessment  of  $5,552,724.66,  to  taxes  in  the  amount 
of  $222,108.98,  and  as  liable  under  the  levy  of  1941  on  an  income 
assessment  of  $6,397,960.26,  to  taxes  in  the  amount  of  $255,- 
918.41.  The  other  appellant  had  similar  entries,  but  in  different 
sums,  entered  against  it.  Now,  the  special  roll  of  taxable  in- 
come prepared  in  1943  on  the  assumed  authority  of  By-law  no. 
425  was  not  a valid  roll.  Section  123  gave  no  warrant  for  its 
preparation,  and  the  notices  and  demands  made  in  respect  of  it 
were,  likewise,  unwarranted.  Even  if  it  were  conceded  that  there 
were  omissions  of  the  appellants’  assessment  for  income  from 
the  tax  rolls  in  the  next  two  preceding  years,  entry  upon  the 
special  roll  of  taxable  income  made  as  under  By-law  no.  425  was 
not  a compliance  with  s.  57(2).  The  rolls  from  which  there 
were  omissions,  if  there  were  omissions  in  fact,  were  the  assess- 
ment rolls  prepared  under  By-law  no.  22,  and  the  levy  upon 
them,  if  the  assessments  had  been  properly  entered,  would  be  in 
the  years  1942  and  1943,  and  not  in  1941  and  1942.  Persisting 
in  its  determination  to  collect  taxes  upon  1942  income  in  1943, 
respondent  not  only  made  the  entries  I have  referred  to,  in  the 
special  roll  of  taxable  income  in  1943,  but,  being  required  by 
s.  57(2)  to  enter  the  omitted  income  assessment  on  the  assess- 
ment roll  from  which  such  assessment  had  been  omitted,  the 
clerk  entered  the  assessment  that  By-law  no.  22  required  to  be 
made,  in  the  assessment  roll  prepared  for  1942,  upon  which 
taxes  would  be  levied  in  1943,  in  the  unauthorized  special  roll 
of  taxable  income  prepared  in  1942  for  taxation  in  the  same 
year,  and  made  corresponding  entries  in  respect  of  income 
claimed  to  have  been  omitted  in  the  next  preceding  year,  in  a 
special  roll  of  taxable  income  prepared  in  1941  for  taxation  in 
1941.  Nothing  that  s.  57  required  to  be  done  was  done.  Through- 


C.A.  Hiram  Walker-G*  & v*  Windsor*  Robertson  C.J.O.  511 

out  the  effort  has  been  to  tax  income  as  of  the  year  immediately 
following  the  year  of  its  receipt,  and  thereby  to  enable  the 
respondent  to  tax  the  income  of  1942,  which  otherwise  it  could 
not  tax  at  all.  To  accomplish  this,  entries  of  what  it  is  claimed 
was  omitted  from  the  assessment  rolls  of  the  two  next  preceding 
years  were  not  made  in  the  rolls  from  which  they  were  omitted, 
if  in  fact  there  was  any  omission  anywhere,  but  were  made  in 
so-called  special  rolls,  and,  in  each  case,  for  the  wrong  year. 

Much  has  been  forgiven  municipal  officers  and  their  munici- 
palities in  the  way  of  errors  and  omissions  and  irregularities  in 
respect  of  assessment  and  collection  of  taxes,  in  the  interest  of 
a fair  distribution  of  the  burden  of  taxation.  The  present  case, 
in  my  opinion,  involves  questions  of  jurisdiction  to  tax.  The 
respondent  was  endeavouring  to  tax  income  in  the  year  before  it 
had  the  right  to  tax  it.  All  the  irregularities  that  have  been 
pointed  out  arose  in  its  attempt  to  levy  taxes  that  it  was  not 
entitled  to  impose  in  the  year  and  by  the  methods  its  officials 
adopted.  The  depriving  a taxpayer  of  the  ordinary  right  of 
appeal  from  assessment,  and  subjecting  him  to  a penalty  for 
non-payment  while  an  assessment  appeal  is  still  pending,  and, 
as  in  this  case,  still  unheard,  are  further  matters  that  go  beyond 
mere  irregularity  or  error. 

Reverting  to  the  question  what  right  of  appeal  by  the  respond- 
ent to  the  Ontario  Municipal  Board  existed  in  respect  of  the 
assessments  alleged  to  have  been  made  under  the  authority  of 
s.  57(2),  it  is  obvious  that  these  assessments  are  involved  in  the 
medley  of  unwarranted  acts  of  the  municipal  officers  concerned 
in  the  assessments,  and  that  the  taxes  on  the  two  alleged  assess- 
ments are  claimed  in  each  case  for  one  year  earlier  than  any 
such  tax  could  be  levied.  If,  therefore,  an  appeal  lay  by  the 
present  respondent  to  the  Municipal  Board  from  the  judgment 
of  the  County  Judge,  that  appeal  was  wrongly  decided.  I am, 
however,  of  the  opinion  that  the  special  rights  of  appeal  given 
by  subs.  3 of  s.  57  are  the  only  rights  of  appeal  that  existed. 
This,  again,  is  a defined  right  of  appeal  given  in  particular  cir- 
cumstances and  relates,  not  only  to  assessment,  but  to  the  taxes 
entered  on  the  roll  in  respect  of  that  assessment. 

If  the  present  respondent  had  no  right  of  appeal  from  the 
decision  of  the  County  Judge,  all  the  preceding  discussion  as  to 
the  validity  of  respondent’s  attempts  to  assess  the  appellants  in 
respect  of  income  is  of  no  matter.  The  decision  of  the  County 
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Judge  would  be  restored,  as  the  appellants  contend  that  it  should 
be. 

Two  other  questions  were  discussed  at  great  length  before  us. 
The  first  was  whether,  assuming  the  proceedings  to  assess  appel- 
lants for  income  tax  were  in  order  so  far  as  procedure  is  con- 
cerned, the  appellants  were  liable  to  assessment  for  income 
under  s.  9 of  The  Assessment  Act.  I do  not  intend  to  do  more 
than  indicate  the  respective  contentions  in  that  regard.  The 
appellants  say  that  they  were  properly  assessed  for  business 
assessment  in  each  of  the  years  1941,  1942  and  1943,  pursuant 
to  By-law  no.  33  of  respondent’s  council  passed  on  11th  February 
1935.  The  appellants  duly  paid  their  taxes  in  each  year  upon 
this  business  assessment.  The  appellants  contend  that  they  used 
and  occupied  the  premises  in  respect  of  which  they  were  so 
assessed  for  business  assessment,  and  that  they  carried  on  there 
the  business  from  which  all  their  income  was  derived.  The 
County  Judge  accepted  appellants’  contentions  in  this  regard. 
Respondent  claims  that  appellants  did  not  use  or  occupy  any 
premises  in  the  city  of  Windsor  for  the  carrying  on  of  their 
business.  It  further  says  that  in  any  event  the  income  received 
by  the  appellants,  in  respect  of  which  respondent  now  claims  the 
right  to  assess  the  appellants,  was  not  received  from  any  business 
carried  on  by  the  appellants  in  any  premises  occupied  by  them 
in  the  city  of  Windsor.  The  Municipal  Board  adopted  the 
contentions  of  the  respondent  in  this  regard.  In  view  of  the 
opinion  I have  expressed  that  no  appeal  lay  to  the  Ontario 
Municipal  Board  from  the  decision  of  the  County  Judge,  it  is 
unnecessary  that  I should  enter  upon  a discussion  of  the  usually 
difficult  questions  that  present  themselves  in  such  a dispute. 

The  second  matter  upon  which  there  was  much  discussion, 
and  to  which  I have  not  made  reference,  is  whether,  in  the  appeal 
from  the  Municipal  Board  to  this  Court,  any  question  of  law  or 
of  the  construction  of  a statute  is  involved,  or  whether,  on  the 
other  hand,  only  questions  of  fact  are  involved.  I think  it  is 
quite  clear  that  both  questions  of  law  and  questions  of  the  con- 
struction of  The  Assessment  Act  are  involved,  and  that  this 
Court,  therefore,  has  ample  jurisdiction  to  entertain  the  appeal. 

Holding  the  opinion  that  no  appeal  lay  as  to  the  income* 
assessment  for  any  of  the  years  in  question  from  the  decision  of 
the  County  Judge,  the  appeal,  in  my  opinion,  should  be  allowed, 
and  even  if  such  an  appeal  did  lie  to  the  Municipal  Board,  I am 
of  the  opinion  that  the  steps  taken  by  the  respondent  to  assess 
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the  appellants  in  respect  of  income  for  the  three  years  in  ques- 
tion were  invalid,  for  reasons  I have  stated,  and  that  the  appel- 
lants should  succeed  upon  that  ground.  The  appellants  should 
have  their  costs  both  here  and  before  the  Municipal  Board. 

Laidlaw  J.A.: — ^This  is  an  appeal  from  a decision  of  the 
Ontario  Municipal  Board  given  on  the  24th  July  1945,  allowing 
an  appeal  by  the  present  respondent  from  a decision  of  His 
Honour  Judge  Coughlin,  Senior  Judge  of  the  County  of  Essex, 
dated  the  14th  March  1944.  The  learned  judge  held  that  each 
of  the  appellant  companies  is  liable  to  business  assessment  under 
s.  8 of  The  Assessment  Act,  R.S.O.  1937,  c.  272,  and  is  not  liable 
under  s.  9 of  that  Act  to  assessment  in  respect  of  income  re- 
ceived by  it  in  the  years  1940,  1941  and  1942.  He  allowed  an 
appeal  by  the  present  appellants  from  a decision  of  the  Court  of 
Revision  confirming  an  assessment  and  taxation  made  by  the 
respondent  in  a manner  and  under  circumstances  which  are  not 
in  dispute  and  which  I shall  now  state. 

Early  in  each  of  the  years  1941,  1942  and  1943  the  respond- 
ent made  a business  assessment  against  each  of  the  appellants 
pursuant  to  s.  8 of  The  Assessment  Act,  and  in  each  of  those 
years  the  respondent  collected  taxes  from  the  appellants  based 
upon  the  business  assessment  as  made  in  each  preceding  year. 
On  20th  July  1943  the  municipal  council  purported  to  exercise 
the  powers  contained  in  s.  123  of  The  Assessment  Act  and  passed 
a by-law,  numbered  425,  providing  for  the  preparation  of  a 
special  roll  of  taxable  income  and  the  taxation  of  income  liable 
to  assessment.  Thereafter,  in  the  same  year  1943,  the  respond- 
ent, assuming  the  right  to  do  so  under  the  provisions  of  By-law 
no.  425,  assessed  and  taxed  each  of  the  appellant  companies  in 
respect  of  income  on  the  basis  of  income  received  by  each  of 
them  respectively  in  the  year  1942.  The  assessment  commis- 
sioner also  reported  to  the  city  clerk  an  alleged  omission  to 
assess  the  appellants  in  the  year  1941  for  certain  taxable  cor- 
poration income  in  1940,  and  also  a like  omission  in  the  year 
1942  for  certain  corporation  income  in  1941.  The  clerk  there- 
upon purported  to  proceed  under  the  provisions  of  s.  57(2)  of 
The  Assessment  Act  by  making  the  required  entries  on  the 
assessment  rolls  for  the  years  1941  and  1942  and  on  the  col- 
lector’s roll  for  the  year  1943.  On  16th  September  1943  he 
sent  by  letter  post  to  the  appellant  Hiram  Walker-Gooderham 
& Worts  Limited  the  following  notice: 
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“Take  notice  that  under  the  provisions  of  Sec.  57(2)  of  the 
Assessment  Act,  I have  added  to  the  1943  tax  roll  (as  well  as  to 
the  assessment  rolls  for  1942  and  1941)  the  following  income 
assessments  against  your  Company  in  accordance  with  the 
report  of  the  Assessment  Commissioner,  on  which  the  taxes 
are  as  shown,  calculated  at  the  40  mill  rate  applicable  to  Public 
School  supporters  leviable  for  those  years. 

Year  of  Levy  Taxable  Assessment  Added  Amount  of  Tax 

1942  $5,552,724.66  $222,108.98 

1941  $6,397,960.26  $255,918.41 

“Under  the  provisions  of  Sub-section  3 of  the  said  Section 
57,  you  have  the  right  of  appeal  to  the  Court  of  Revision  within 
ten  days  of  this  notice  if  you  deem  yourself  improperly  assessed. 

“The  Tax  Collector’s  demand  for  these  levies  is  also  enclosed 
herewith.” 

I reproduce  in  part  the  tax  collector’s  demand  referred  to  in 
the  said  notice  and  enclosed  therewith:  — 


“City  of  Windsor  . 

Income 

■Rttsti\jes« 

Tax  Demand  1943 

“This  Demand  Is  For  194.3  Taxes  Omt.v  Arrearq  Te  Atmv 

Mav  "Re 

ASPERTATKTEn  AT 

Tete  Oeetpe  I 

r>E  Ttte  Tax  Potteptor 

AND  Previous  Years  as  Shown 

Account 

Number 

Taxable 

Assessment 

Tax  in 

Fire  Protection 
Rate  1.5  Mills 

Total 

7 1943 
7 1942 
7 1941 

in  Dollars  Dollars  & Cents 

7.971.422.26  318,856.89 
5,552,724.66  222,108.98 

6.397.960.26  255,918.51 

796,884.28 

NOTE:  Taxes  for  1941  and  1942 
included  above  are  based  on 
assessments  made  under  Sec.  57  (2) 
of  the  Assessment  Act. 


425  Income 

Pursuant  to  the  provisions  of  By-law  No.  taxes  for  the  year 
1943  are  payable  on  or  before  Mav  Oct.  1,  1943.  You  are 
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hereby  required  to  pay  at  my  office  in  the  City  Hall,  Windsor, 
Ontario,  within  14  days  of  the  date  hereof  the  above  amount  of 
taxes  rated  in  your  name. . . . 

Windsor,  Ontario.  H.  A.  HACKNEY 

Sept.  16  10  1943  Tax  Collector 

1943  Schedule  of  Rates 

“Take  notice  that  you  are  assessed  as  above  specified  for 
the  year  1943.  If  you  deem  yourself  overcharged  or  otherwise 
improperly  assessed  for  1943,  you  or  your  agent  may  notify  the 
Assessment  Commissioner  in  writing  of  such  overcharge  or  im- 
proper assessment  within  fourteen  days  after  September  16, 
1943,  and  your  complaint  shall  be  tried  by  the  Court  of  Revision 
for  the  Municipality  of  the  City  of  Windsor.” 

A like  notice  and  tax  demand,  with  stated  amounts  of  assess- 
ment and  tax  set  forth  therein,  was  sent  on  the  same  date  and 
in  the  same  manner  by  the  clerk  to  the  appellant  Subsidiaries 
Holding  Company  Limited. 

The  appellants  appealed  to  the  Court  of  Revision  against  the 
assessment  and  taxation  as  set  out  in  the  notice  from  the  munic- 
ipal clerk  and  the  income  tax  demand  enclosed  therewith.  The 
Court  of  Revision,  as  stated  above,  confirmed  the  assessment 
and  taxation,  and  that  decision  was  reversed  on  appeal  by  the 
appellants  to  the  County  Judge,  who  set  aside  the  assessment 
in  respect  of  income  for  each  of  the  years  1941,  1942,  and  1943. 

When  the  respondent’s  appeal  from  the  decision  of  the 
County  Judge  to  the  Ontario  Municipal  Board  came  on  for  hear- 
ing, the  present  appellants  (then  respondents)  made  the  objec- 
tion that  the  Board  had  no  jurisdiction  to  entertain  an  appeal 
from  the  County  Judge,  and  contended  that  upon  a proper  con- 
struction of  the  relevant  provisions  of  The  Assessment  Act  the 
decision  of  the  County  Judge  was  final.  The  Board  overruled 
the  objection  by  a decision  dated  the  4th  October  1944.  The 
appellants  thereupon  applied  to  the  Court  of  Appeal  for  leave 
to  appeal  from  that  decision,  and  the  Court  of  Appeal  adjourned 
the  application  until  after  the  Board  disposed  of  the  appeal 
pending  before  it.  The  appellants  now  make  their  objection  a 
ground  of  appeal  to  this  Court,  and  the  question  has  been  fully 
and  carefully  argued  by  counsel. 

For  the  purpose  of  considering  and  deciding  the  question 
whether  or  not  the  decision  of  the  County  Judge  is  final,  I pro- 
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pose  to  assume  that  the  respondent  possessed  in  law  the  powers 
it  purported  to  exercise  under  By-law  no.  425  and  s.  123  of  The 
Assessment  Act.  It  is  not  to  be  inferred,  however,  that  I hold 
the  view  that  By-law  no.  425  became  effective  in  the  year  1943 
so  as  validly  to  authorize  the  respondent  to  assess  and  tax  the 
appellants  in  that  year  on  the  basis  of  income  received  in  the 
year  1942,  or  that  the  respondent  had  any  power  under  s.  123 
to  make  that  by-law  effective  in  the  same  year  in  which  it  was 
passed.  However,  I need  not  discuss  those  questions  because  of 
the  opinion  I hold  in  the  matter  of  the  right  of  the  respondent 
to  appeal  from  the  decision  of  the  County  Judge. 

I shall  first  consider  the  right  of  appeal  provided  by  s.  57(3) 
of  The  Assessment  Act,  and  the  complaint  made  by  the  appel- 
lants in  respect  of  the  assessment  and  taxation  against  each  of 
them  for  the  years  1941  and  1942.  It  is  important  to  examine 
first  the  nature  of  the  complaint  made  by  the  appellants.  The 
gravamen  of  the  grievance  is  the  respondent’s  right  in  law  to 
make  an  entry  on  the  collector’s  roll  for  the  year  1943  or  demand 
payment  of  taxes  from  the  appellants  in  that  year  for  the  years 
1941  and  1942.  The  very  essence  of  the  dispute  between  the 
parties  was  the  right  of  the  respondent  to  levy  taxes  and  demand 
payment  of  them.  The  appellants  are  persons  “taxed”  under 
the  provisions  of  s.  57(2)  of  the  Act  and  not  merely  persons 
“assessed”.  The  procedure  available  under  the  provisions  of  the 
Act  to  a person  who  considers  himself  aggrieved  in  respect  of  a 
matter  of  assessment  is  not  appropriate  to  a dispute  as  to  a 
matter  of  taxation.  Any  person  having  a complaint  as  to  a 
matter  of  assessment  can  take  proceedings  for  the  trial  of  such 
complaint  in  the  manner  provided  by  s.  73,  and  thereafter  may 
proceed  by  way  of  appeal  as  provided  in  following  sections.  The 
procedure  in  such  cases  is  set  forth  in  detail.  Notice  in  writing 
by  the  complainant  that  he  considers  himself  aggrieved  “for  any 
or  all  of  the  causes”  described  in  the  section  must  be  given  to 
the  clerk  of  the  municipality  (or  to  the  assessment  commis- 
sioner). The  notice  must  be  given  “within  fourteen  days  after 
the  day  upon  which  the  roll  is  required  by  law  to  be  returned, 
or  within  fourteen  days  after  return  of  the  roll,  in  case  the  same 
is  not  returned  within  the  time  fixed  for  that  purpose”.  One 
person  may  complain  that  another  person  “has  been  assessed  too 
low  or  too  high,  or  has  been  wrongly  inserted  in  or  omitted 
from  the  roll.”  Other  matters  of  procedure  and  practice  set 
forth  in  the  section  include  the  posting  up  by  the  clerk  of  the 
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municipality  of  a list  of  complainants  “against  the  assessor’s  re- 
turn”; the  entry  of  appeals  on  a list;  the  form  of  the  list;  ad- 
vertisement of  the  sittings  of  the  Court;  leaving  at  the  residence 
or  office  of  each  assessor  a list  of  all  “complaints  respecting  his 
roll”;  complaints  of  an  overcharge  on  his  taxable  income  by  a 
“person  assessed”;  correction  of  palpable  errors  in  the  roll;  the 
power  of  the  Court  to  reopen  “the  whole  question  of  the  assess- 
ment” upon  an  appeal  upon  any  ground  “against  an  assessment”. 
It  is  apparent  to  me  from  the  provisions  contained  in  s.  75  that 
the  subject  matter  of  complaint  for  which  a remedy  and  pro- 
cedure is  thereby  provided  is  assessment  only  and  not  taxation. 
The  proceedings  must  be  started  and  ended  before  a tax  rate  is 
established  or  a collector’s  roll  is  prepared.  The  purpose  of 
those  proceedings  is  to  obtain  a “last  revised  assessment  roll” 
and  they  do  not,  in  my  opinion,  contemplate  any  proceedings  to 
determine  the  question  of  liability  of  a person  for  taxes  levied 
and  demanded  by  a municipality.  The  provisions  of  the  section 
are  not  properly  applicable  for  that  purpose.  When  an  assess- 
ment and  a levy  of  taxes  on  the  basis  thereof  has  been  made 
against  a person,  no  proceedings  can  be  taken  in  accordance 
with  the  provisions  of  s.  73  by  way  of  complaint  against  such 
taxation.  Such  a complaint  can  only  be  made  in  special  cases 
and  in  the  exercise  of  special  rights  expressly  provided  by  the 
Act.  One  of  those  cases  is  expressly  described  in  subs.  3 of  s.  57. 
The  person  given  a right  of  appeal  by  that  subsection  is  a person 
“so  taxed”,  that  is,  taxed  under  subs.  2,  and  is  not  a person 
merely  “assessed”.  The  right  of  appeal  arises  after  a notice  from 
the  municipal  clerk  to  the  taxpayer  setting  out  the  amount  of 
the  assessment  “and  of  the  taxes”.  The  time  within  which  the 
right  of  appeal  may  be  exercised  is  ten  days  “thereafter”.  In 
my  opinion  the  right  of  appeal  created  specially  and  expressly 
by  s.  57  (3)  is  different  in  character  and  quality  from  that  pro- 
vided by  s.  73  of  the  statute. 

The  further  right  of  appeal  from  the  decision  of  the  Court  of 
Revision  to  a County  Judge  under  s.  57(3)  is  also  a special  one 
thereby  created  and  applicable  only  to  proceedings  initiated 
under  that  section  of  the  Act.  It  is  not  included  within  the 
scope  of  s.  76,  which  is  included  in  the  fasciculus  headed  “Ap- 
peals from  the  Court  of  Revision”.  If  it  had  been  so  intended 
by  the  legislators,  there  would  have  been  no  need  to  include  in 
s.  57(3)  the  last  clause  thereof,  making  express  provision  that 
an  appeal  may  be  had  to  the  County  Judge  from  any  decision 
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of  the  Court  of  Revision.  That  clause  ought  not  to  be  treated 
as  redundant,  but  on  the  contrary  the  Court  ought  to  construe 
the  relevant  provisions  of  the  Act  so  as  to  give  a purpose  and 
effect  to  it.  It  may  be  observed,  too,  that  s.  76  refers  to  an 
appeal  at  the  instance  of  any  “person  assessed”,  not  a “person 
taxed”  as  expressly  described  in  s.  57  (3) . 

It  was  contended  by  counsel  for  the  respondent  that  in  any 
event  an  appeal  lies  in  this  case  from  the  decision  of  the  County 
Judge  to  the  Ontario  Municipal  Board  under  s.  84  of  the  Act. 
Counsel  for  the  respondent  relies  upon  an  amendment  made  by 
1935,  c.  3,  s.  3,  to  s.  83(1),  now  s.  84(1),  of  The  Assessment  Act. 
By  that  amendment  the  words  “or  the  municipal  corporation” 
were  added  so  as  to  make  the  last  clause  read:  “any  person  who 
had  appealed  or  was  entitled  to  appeal  from  the  court  of  revision 
to  the  judge  or  the  municipal  corporation,  shall  be  entitled  to 
make  the  appeal  to  the  Board.”  I think  this  amendment  did  not 
have  the  effect  contended  for  by  counsel.  It  did  of  course 
expressly  provide  the  municipal  corporation  with  the  right  to 
make  “the  appeal”  to  the  Board,  but  “the  appeal”  is  the  same 
in  character  and  extent  as  it  was  before  the  amendment,  and  the 
Board  did  not  by  the  amendment  acquire  jurisdiction  to  entertain 
appeals  in  respect  of  matters  which  theretofore  were  not  within 
the  scope  of  its  powers.  My  opinion  is  that  the  section  is,  and 
always  has  been,  limited  in  application  to  appeals  against  assess- 
ment and  has  never  extended  to  give  a right  of  appeal  in  pro- 
ceedings arising  under  s.  57  of  The  Assessment  Act.  The  section 
applies  “where  a person  is  assessed  ...”  to  a stated  amount. 
The  jurisdiction  of  the  Board  is  fixed  by  reference  to  the  amount 
of  assessment.  Sections  76  to  83,  and  s.  86,  expressly  made  ap- 
plicable by  subs.  4,  relate  to  proceedings  by  way  of  appeal  against 
assessment.  The  powers  given  to  the  Board  by  subs.  5,  “to  decide 
not  only  as  to  the  amount  at  which  the  property  in  question  shall 
be  assessed,  but  also  all  questions  as  to  whether  any  persons  or 
things  are  liable  to  assessment  or  exempt  from  assesment  under 
the  provisions  of  this  Act”,  show  that  the  matter  in  appeal  is 
assessment  and  not  taxation.  I reach  the  conclusion  that  in 
proceedings  taken  under  s.  57(3)  of  The  Assessment  Act  the 
decision  of  the  County  Judge  is  final,  and  no  appeal  lies  to  the 
Ontario  Municipal  Board  from  a decision  so  given.  This  opinion 
is  supported  by  the  authority  of  Re  Blackburn  and  City  of 
Ottawa  (1924),  55  O.L.R.  494,  relied  upon  by  counsel  for  the 
appellants.  At  the  time  of  the  decision  in  that  case,  the  section 
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of  the  Act  under  consideration  was  s.  54,  which  was  subse- 
quently amended  and  became  s.  57  of  the  present  Act.  Section 
54(2),  as  re-enacted  in  1922  by  12-13  Geo.  V,  c.  78,  s.  22,  pro- 
vided for  the  entry  by  the  clerk  of  the  municipality  on  the  assess- 
ment and  collector’s  roll  for  the  current  year  of  an  income  or 
business  asesssment  which  had  been  omitted,  or  for  its  correction 
if  incorrectly  stated.  The  language  used  to  define  the  right  of 
appeal  provided  by  that  section  was  as  follows:  '‘and  the  party 
so  assessed  and  taxed  shall  have  the  right  of  appeal  as  provided 
in  section  118.”  It  was  held  (Magee  J.A.  dissenting)  that  the 
right  of  appeal  was  exhausted  when  the  County  Court  Judge  was 
reached;  and  an  appeal  by  persons  whose  names  were  placed 
on  the  roll  by  the  clerk  under  s.  54(2)  from  the  decision  of  the 
Ontario  Railway  and  Municipal  Board  allowing  the  appeal  of  the 
municipality  from  the  decision  of  the  County  Court  Judge*  allow- 
ing the  appeal  of  the  assessed  persons  from  the  decision  of  the 
Court  of  Revision  confirming  the  entries  upon  the  assessment 
roll,  which  was  made  in  1920  as  a basis  for  taxation  in  1921,  and 
upon  the  collector’s  roll  for  1921,  was  allowed  upon  the  ground 
that  the  Board  had  no  jurisdiction  to  hear  the  appeal.  Also 
semhle,  per  Hodgins  and  Ferguson  JJ.A.,  that  an  appeal  under 
s.  80  of  The  Assessment  Act  (now  s.  84)  from  the  decision  of  the 
County  Court  Judge  was  not  open  to  the  municipality  but  only 
to  the  person  assessed.  Middleton  J.A.  reviewed  the  history  of 
the  legislation  in  detail,  and  he  states,  at  p.  500: 

"From  this  history  of  the  legislation  several  things  emerge. 
The  right  of  appeal  from  the  assessment  and  the  right  to  apply 
to  the  Court  of  Revision  for  a remission  of  taxes  are  and  have 
always  been  entirely  separate  and  distinct  things.  There  has 
been  in  each  case  given  the  right  of  appeal  to  the  County  Court 
Judge. 

"The  further  right  of  appeal  to  the  Railway  Board  is  given 
in  lieu  of  an  alternative  right  to  go  originally  to  a Board  of 
Judges  and  later  to  the  Railway  Board  upon  an  assessment 
appeal. 

"The  right  of  appeal  from  the  action  of  municipal  officers  in 
an  attempt  to  collect  taxes  upon  property  omitted  from  the 
assessment  roll  has  been  deliberately  confined  to  the  limited 
right  of  appeal  given  where  proceedings  originate  by  petition 
under  sec.  118.  That  right  of  appeal  is  exhausted  when  the 
County  Court  Judge  is  reached. 
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“If,  instead  of  attempting  to  glean  the  meaning  of  the  Act 
by  thus  reviewing  its  history,  one  should  confine  oneself  to  a 
criticism  of  the  test  of  the  Act  as  it  now  stands,  the  conclusion 
reached  is,  I think,  the  same.” 

My  observations  from  the  history  of  the  legislation  corre- 
spond with  the  conclusions  reached  by  the  learned  jurists  in  Re 
Blackburn  and  City  of  Ottawa,  supra,  and  it  will  be  convenient 
to  record  them  now  in  supplement  to  the  words  of  Middleton 
J.A.  quoted  supra: 

(1)  The  right  to  appeal  to  the  Court  of  Revision  by  persons 
who  consider  themselves  aggrieved  in  respect  of  matters  of 
assessment  has  its  origin  in  the  statutes  of  Canada,  1850,  13-14 
Viet.  c.  67,  s.  XXVIII,  and  on  appeal  to  that  Court  it  exercises 
an  appellate  jurisdiction  in  such  matters.  That  right  of  appeal 
is  presently  found  in  s.  73  of  The  Assessment  Act. 

(2)  The  right  to  appeal  given  to  persons  taxed  for  arrears 
of  taxes  in  a manner  specially  provided  by  legislation  has  its 
genesis  in  the  statutes  of  Canada,  1866,  29-30  Viet.,  c.  53,  s.  124. 
It  was  specially  created  at  a date  much  later  than  the  ordinary 
right  to  appeal  to  the  Court  of  Revision  against  assessment. 
Originally  the  right  was  a “right  to  appeal  to  the  council”  of  a 
municipality.  In  1904  the  right  to  appeal  was  described  “as 
provided  in  section  112”  (statutes  of  Ontario,  1904,  4 Edw.  VII, 
c.  23,  s.  51),  but  the  provisions  of  s.  112  did  not  give  the  Court 
of  Revision  an  appellate  jurisdiction.  Under  that  section  the 
Court  of  Revision  possessed  a jurisdiction  which  Wcis  merely 
an  addition  to  its  appellate  jurisdiction  and  empowered  it  to 
receive  and  decide  upon  a petition  from  any  person  for  the 
remission  or  reduction  of  taxes  in  certain  cases.  This  right  of 
appeal  continued  to  be  defined  in  like  language  until  1929,  sub- 
sequent to  the  decision  in  Re  Blackburn  and  City  of  Ottawa, 
supra,  (statutes  of  Ontario,  1929, 19  Geo.  V.,  c.  63,  s.  4).  Section 
57(3)  of  the  present  Act  is  in  the  language  used  in  the  amend- 
ment made  in  that  year. 

(3)  A general  right  of  appeal  from  the  Court  of  Revision 
to  a Judge  of  a County  Court  was  first  given  in  1859  to  any 
person  dissatisfied  with  the  decision  of  the  Court  of  Revision 
(The  Consolidated  Assessment  Act  of  Upper  Canada,  C.S.U.C. 
1859,  c.  55,  s.  63).  That  right  as  it  then  existed  would  appear 
to  include  the  right  to  appeal  from  a decision  of  the  Court  of  Re- 
vision given  in  proceedings  before  it  by  way  of  petition  for  the 
remission  or  reduction  of  taxes  in  the  exercise  of  its  “added” 
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jurisdiction,  as  well  as  from  a decision  given  on  appeal  to  that 
Court  in  the  exercise  of  its  appellate  jurisdiction.  But  in  1874 
an  important  change  was  made,  and  it  was  then  provided  for  the 
first  time  that  an  appeal  to  the  County  Judge  should  lie  from  a 
decision  of  the  Court  of  Revision  “on  an  appeal  to  said  Court” 
(statutes  of  Ontario,  1874,  37  Vic.  c.  19,  s.  16).  This  is  the 
source  of  the  right  of  appeal  as  presently  found  in  s.  76  of  The 
Assessment  Act,  and  from  its  beginning  has  been  separate  and 
distinct  from  the  special  right  of  appeal  expressly  provided  for 
persons  taxed  for  arrears  of  taxes. 

(4)  The  right  to  appeal  from  a decision  of  a judge  of  a 
County  Court  to  the  Ontario  Municipal  Board  is  found  first  in 
the  statutes  of  Ontario,  1913,  3-4  Geo.  V.,  c.  46,  s.  13.  Prior 
to  that  time  there  was  a right  to  appeal  in  certain  cases  from  a 
decision  of  the  Court  of  Revision  to  a board  of  judges,  and  at  a 
later  time  to  the  Ontario  Railway  and  Municipal  Board  instead 
of  to  the  board  of  judges.  The  right  was  first  created  in  1880 
(statutes  of  Ontario,  43  Vic.  c.  27,  s.  9),  and  at  that  time  was 
clearly  limited  to  appeals  “against  an  assessment”.  It  is  like- 
wise plain  that  prior  to  1913  the  jurisdiction  of  the  Ontario  Rail- 
way and  Municipal  Board  was  limited  to  cases  where  there  was 
a right  to  appeal  to  a County  Judge  from  a decision  of  a Court 
of  Revision  given  on  appeal  to  that  Court,  given  in  the  exercise 
of  the  ordinary  right  of  appeal  and  not  the  special  right  of 
appeal  given  to  persons  taxed  for  arrears  of  taxes.  The  amend- 
ment made  in  1913  did  not  extend  the  jurisdiction  of  the  Ontario 
Railway  and  Municipal  Board  in  respect  of  either  the  subject 
matter  of  appeals  or  the  class  of  persons  entitled  to  appeal. 

It  remains  to  consider  whether  the  amendments  to  the  legis- 
lation since  the  decision  of  Re  Blackburn  and  City  of  Ottawa, 
supra,  have  altered  the  authority  of  that  case.  In  1929  s.  54 
had  become  s.  57  and  s.  117  was  s.  121.  Section  4 of  The  Assess- 
ment Amendment  Act,  1929  (19  Geo.  V.,  c.  63)  is  as  follows: 

“4. — (1)  Subsection  1 of  section  57  of  The  Assessment  Act 
is  amended  by  striking  out  the  words  at  the  end  thereof  ‘and 
the  owner  of  the  land  shall  have  the  right  to  appeal,  as  provided 
in  section  121.’ 

“(2)  Subsection  2 of  the  said  section  57  is  amended  by 
striking  out  the  words  at  the  end  thereof  ‘and  the  party  so 
assessed  and  taxed  shall  have  the  right  of  appeal  as  provided  in 
section  121.’ 
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“(3)  The  said  section  57  is  further  amended  by  adding  the 
following  subsection : 

“(3)  Where  the  clerk  performs  any  of  the  duties  required 
by  this  section  he  shall  forthwith  thereafter  deliver  to  or  send 
by  registered  letter  post  to  the  person  so  taxed  a notice  setting 
out  the  amount  of  the  assessment  and  of  the  taxes  entered  on 
the  roll,  and  such  person  shall  have  the  right  to  appeal  within 
ten  days  thereafter  to  the  court  of  revision,  and  an  appeal  may 
also  be  had  to  the  county  judge  by  such  person  or  by  the 
municipality  from  any  decision  of  the  court  of  revision.” 

I am  quite  unable  to  see  that  this  amendment  alters  the  con- 
clusion which  ought  to  be  properly  reached  from  reading  all  rele- 
vant sections  of  the  statute  bearing  on  the  question  under  con- 
sideration and  having  properly  in  mind  the  history  of  the  legis- 
lation. It  is  still  the  intention  to  provide  a special  right  of  appeal 
in  proceedings  taken  by  a municipality  to  tax  a person  under 
that  section.  The  right  of  appeal  is  given  to  the  person  “so 
taxed”.  It  is  exercisable  by  such  person  within  the  same  period 
of  time  and  in  the  same  forum  as  theretofore.  It  cannot  be  rea- 
sonably concluded  that  this  amendment,  made  some  five  years 
after  the  decision  in  Re  Blackburn  and  City  of  Ottawa^  supra^, 
was  for  the  purpose  of  overcoming  the  effect  of  the  judgment 
in  that  case.  Such  a purpose  would  probably  have  been  accom- 
plished at  an  earlier  time.  Moreover,  it  could  and  would  have 
been  accomplished  easily  and  plainly  by  the  use  of  language  in 
this  section  or  in  s.  84  which  would  leave  the  question  beyond 
all  doubt.  I think  the  object  of  the  amendment  was  merely  to 
lessen  the  ambiguity  and  avoid  the  cumbersome  method  of  de- 
fining the  right  of  appeal,  and  was  not  to  enlarge  the  scope  of  it. 

In  1935  The  Assessment  Amendment  Act,  1935  (25  Geo.  V., 
c.  3,  s.  3)  was  passed,  and  subs.  1 of  s.  83,  presently  subs.  1 of 
s.  84,  was  amended  in  the  manner  previously  discussed.  It 
cannot  be  successfully  argued  that  this  amendment  overcomes 
the  judgment  in  Re  Blackburn  and  City  of  Ottawa,  supra,  or 
gives  to  the  Ontario  Municipal  Board  jurisdiction  in  proceedings 
arising  under  s.  57(3)  of  The  Assessment  Act  which  it  did  not 
theretofore  possess. 

I am  therefore  of  the  opinion  that,  notwithstanding  the 
amendments  to  legislation  since  the  decision  in  Re  Blackburn 
and  City  of  Ottawa,  supra,  that  case  continues  to  be  authority 
that  the  Ontario  Municipal  Board  has  no  jurisdiction  to  hear  an 
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appeal  from  a decision  of  a County  Judge  in  proceedings  arising 
under  s.  57  (3)  of  The  Assessment  Act. 

The  nature  and  extent  of  the  right  of  appeal  provided  by 
subs.  8 of  s.  123  of  The  Assessment  Act  may  now  be  considered. 
These  features  of  that  right  of  appeal  may  be  noted: 

(1)  It  is  given  to  “A  person  whose  name  is  entered  in  the 
special  roll  of  taxable  income”. 

(2)  It  is  exercisable  “upon  receipt  from  the  collector  of 
demand  for  payment”. 

(3)  It  is  an  appeal  “in  respect  thereto”,  that  is,  in  respect 
of  the  demand  for  payment  of  taxes. 

(4)  The  right  is  described  as  “the  right  of  appeal  provided 
in  this  Act  in  the  case  of  assessments”. 

(5)  The  taxpayer  is  not  relieved  from  payment  of  any  addi- 
tional charge  imposed  for  non-payment  of  taxes  upon  a fixed 
date  or  dates  by  reason  of  the  appeal. 

The  fact  that  the  section  stipulates  that  the  right  is  given  to 
“a  person  whose  name  is  entered  in  the  special  roll  of  taxable 
income”  must  be  given  full  effect.  Whenever  it  is  intended  in 
other  sections  of  the  statute  to  confer  a right  of  appeal  on  a 
municipality,  as  well  as  on  a person  assessed  or  taxed,  it  is  done 
in  express  language  and  not  left  to  implication.  For  instance, 
see  ss.  57(3),  76(1),  84(1),  and  in  particular  The  Assess- 
ment Amendment  Act,  1935,  supra.  The  distinction  between 
“person”  and  “municipality”  has  always  been,  and  is,  apparent 
throughout  the  legislation:  see  per  Ferguson  J.A.  in  Re  Black- 
burn  and  City  of  Ottawa,  supra,  at  p.  502.  While  a ratepayer  is 
the  only  party  interested  in  a right  of  appeal  in  the  first  instance, 
nevertheless,  if  it  had  been  intended  that  the  municipality  should 
be  entitled  to  appeal  thereafter  from  a decision  in  favour  of 
such  person,  the  section  would  have  so  provided.  In  the  absence 
of  such  express  provision,  a right  of  appeal  should  not  be  implied. 
The  right  of  appeal  given  by  this  section  is  a right  of  appeal  in 
respect  of  a demand  by  a collector  for  payment  of  taxes,  and  is 
not  a right  to  appeal  against  assessment.  It  is  comparable  in 
character  to  a right  of  appeal  given  to  a person  taxed  under 
s.  57(3)  of  the  Act.  It  is  not  the  ordinary  right  of  appeal  but, 
on  the  contrary,  is  a special  one,  notwithstanding  the  ambiguous 
and  misleading  description  that  it  is  “the  right  of  appeal  provided 
in  this  Act  in  the  case  of  assessment”. 

Counsel  for  the  respondent  refers  to  and  relies  upon  s.  8 of 
The  Assessment  Amendment  Act,  1939,  3 Geo.  VT,  c.  3.  Before 
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that  amendment,  it  was  expressly  provided  in  subs.  8 of  s.  123 
that  “no  appeal  shall  lie  from  the  decision  of  the  county  court 
judge  on  any  such  appeal.”  That  provision  was  struck  out  by  the 
amendment,  but  in  my  opinion  the  amendment  did  not  have  the 
effect  of  giving  to  the  municipality  a right  of  appeal  which  it  did 
not  theretofore  possess.  It  merely  removed  a prohibition  against 
an  appeal  from  the  decision  of  the  County  Court  Judge,  but  it 
did  not  create  a new  right  of  appeal  in  favour  of  the  municipality. 

The  provision  that  an  appeal  under  subs.  8 does  not  relieve 
the  ratepayer  from  payment  of  any  additional  charge  imposed 
for  non-payment  upon  a fixed  date  or  dates  is  of  much  signifi- 
cance and  importance.  If  the  municipality  possessed  a right  of 
appeal  from  a decision  in  proceedings  under  this  subsection  in 
favour  of  a ratepayer,  the  ratepayer  would  be  subjected  to  the 
penalty  of  additional  charges  accruing  against  him  pending  an 
appeal  by  the  municipality.  It  would  be  manifestly  unfair  and 
unjust  that  a decision  in  his  favour  given  by  an  appellate  tri- 
bunal should  bring  about  such  a result,  and  an  interpretation  of 
the  subsection  that  has  that  effect  should  be  avoided.  My 
opinion  is,  therefore,  that  under  this  section  of  the  Act  the  muni- 
cipality had  no  right  of  appeal  to  the  Ontario  Municipal  Board 
from  the  decision  of  the  County  Court  Judge. 

My  conclusion  that  the  decision  of  the  County  Court  Judge 
was  final,  and  that  the  Ontario  Municipal  Board  had  no  juris- 
diction to  hear  an  appeal  from  it,  makes  it  unnecessary  for  me 
to  discuss  any  of  the  other  important  questions  raised  and 
argued  by  counsel  on  appeal  to  this  Court.  I may  say,  however, 
that  since  writing  the  foregoing  I have  had  the  privilege  of 
perusing  the  reasons  for  judgment  of  my  Lord  the  Chief  Justice 
of  Ontario.  I concur  in  his  opinion  “that  the  steps  taken  by  the 
respondent  to  assess  the  appellants  in  respect  of  income  for  the 
three  years  in  question  were  invalid”,  and  I agree  with  the  rea- 
sons so  clearly  stated  by  him. 

I would  allow  the  appeal  with  costs  in  this  Court  and  before 
the  Ontario  Municipal  Board,  including  the  fees  fixed  by  that 
Board. 

Roach  J.A.  agrees  with  Robertson  C.J.O. 

Appeal  allowed  with  costs. 

Solicitor  for  the  appellants:  Paul  J.  G.  Kidd,  Windsor. 

Solicitor  for  the  respondent:  Lome  R.  Gumming,  Windsor. 
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[COURT  OF  APPEAL.] 

Ainsworth  v.  Bickersteth  et  al. 

Judgments  and  Orders — Final  and  Interlocutory — Appeals  with  or  with- 
out Leave — Order  Striking  out  Statement  of  Claim  as  Disclosing  no 
Cause  of  Action,  and  Dismissing  Action  without  Prejudice — Rules 
124,  493 — The  Judicature  Act,  R.S.O.  1937,  c.  100,  s.  24. 

An  order  striking  out  a statement  of  claim  as  disclosing  no  reasonable 
cause  of  action,  and  dismissing  the  action  without  prejudice  to  any 
further  action  the  plaintiff  may  be  advised  to  take,  is  a final  and 
not  an  interlocutory  order,  and  is  therefore  appealable  without  leave. 
Hendrickson  v.  Kallio,  [1932]  O.R.  675;  Menary  v.  Menary,  [1942] 
O.W.N.  417,  applied;  English  authorities  considered. 

A MOTION  by  the  defendants,  respondents,  to  quash  an  appeal, 
on  the  ground  that  the  order  appealed  from  was  interlocutory 
and  not  final,  and  that  no  appeal  lay  without  leave.  The  order 
appealed  from  struck  out  the  plaintiffs  statement  of  claim  as 
disclosing  no  reasonable  cause  of  action,  and  dismissed  the  action, 
without  prejudice  to  any  further  action  the  plaintiff  might  be 
advised  to  take. 

8th  May  1947.  The  motion  was  heard  by  Henderson^ 
Roach  and  Hope  JJ.A. 

Hamilton  Cassels,  K.C.,  for  the  defendants,  respondents,  for 
the  motion:  There  are  few  Canadian  authorities  as  to  whether 

such  an  order  as  is  here  in  question  is  to  be  treated  as  final  or 
interlocutory,  but  the  English  Courts  have  held  that  such  an 
order  is  interlocutory,  since  it  does  not  finally  decide  the  rights 
of  the  parties:  Jones  v.  Insole  (1891),  64  L.T.  703;  Price  v, 
Phillips  (1894),  11  T.L.R.  86;  Bozson  v.  Altrincham  Urban 
District  Council,  [1903]  1 K.B.  547;  In  re  Page;  Hill  v.  Fladgate, 
[1910]  1 Ch.  489. 

Hendrickson  v,  Kallio,  [1932]  O.R.  675,  [1932]  4 D.L.R.  580, 
was  decided  on  other  grounds,  but  the  Bozson  case  is  cited  with 
approval  in  the  judgment. 

8.  M.  Harris,  for  the  plaintiff,  appellant,  contra:  The  prin- 

ciples applicable  were  laid  down  in  Hendrickson  v.  Kallio,  and 
the  English  cases  were  there  distinguished.  So  far  as  concerns 
the  action  now  before  the  Court,  the  order  of  Wells  J.  is  clearly 
final.  It  finally  disposes  of  the  action.  If  the  plaintiff  is  unable 
to  bring  another  action,  his  rights  are  finally  taken  away. 
Hamilton  Cassels,  K.C.,  did  not  reply. 

Cur.  adv.  vult. 

35— [1947]  O.R. 
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30th  May  1947.  Henderson  J.A.: — A motion  to  quash  an 
appeal  from  the  order  of  the  Honourable  Mr.  Justice  Wells 
dated  10th  April  1947,  by  which  the  statement  of  claim  is  struck 
out  on  the  ground  that  it  discloses  no  reasonable  cause  of  action 
against  the  defendants  and  the  action  is  dismissed,  without  prej- 
udice to  any  further  action  the  plaintiff  may  be  advised  to  take. 
The  motion  to  quash  the  appeal  is  on  the  ground  that  the  order 
appealed  from  is  an  interlocutory  order  and  that  no  appeal  lies 
therefrom  to  this  Court  save  by  leave,  and  that  no  leave  has 
been  obtained. 

The  plaintiff  alleges  in  his  statement  of  claim  that  he  was 
injured  in  the  course  of  his  employment  by  the  University  of 
Toronto;  that  the  defendants  are  administrative  officials  of  Hart 
House;  and  that  the  defendants  failed  and  negligently  delayed 
reporting  his  accident  and  injuries  to  the  Workmen’s  Compen- 
sation Board,  and  claims  damages. 

Mr.  Cassels  recited  to  us  some  authorities  in  support  of  his 
contention  that  an  order  dismissing  an  action  as  being  frivolous 
and  vexatious  is  an  interlocutory  order,  and  I propose  to  review 
shortly  these  cases. 

Salaman  v.  Warner  et  al.,  [1891]  1 Q.B.  734.  This  was  an 
appeal  from  the  decision  of  a Divisional  Court  upon  a point  of 
law  raised  by  the  defendants  on  the  pleadings  and  ordered  to  be 
heard  before  the  trial  under  Order  XXV,  rules  2 and  3.  The 
point  of  law  so  raised  was  that  the  statement  of  claim  disclosed 
no  cause  of  action,  and  the  Divisional  Court  made  an  order 
dismissing  the  action  with  costs.  Thereupon  the  plaintiff  gave 
four  days’  notice  of  appeal  as  from  an  interlocutory  order.  The 
Court  (Lord  Esher  M.R.  and  Fry  and  Lopes  L.JJ.)  thought  that 
the  true  definition  of  a final  order  was  that  suggested  by  Lord 
Esher  M.R.  in  standard  Discount  Company  v.  LaGrange  (1877), 
3 C.P.D.  67,  namely,  that  it  was  an  order  made  upon  such  an 
application  or  proceeding  that  in  favour  of  whichever  side  the 
order  was  made  it  would  finally  determine  the  litigation;  that 
in  the  case  before  them  if  the  order  had  been  in  favour  of  the 
plaintiff  the  action  must  have  proceeded,  and  therefore  the  order 
was  not  final;  and  therefore  the  notice  of  appeal  was  rightly 
given. 

Jones  V.  Insole  (1891),  64  L.T.  703.  This  was  an  application 
to  extend  the  time  for  appealing  against  an  order  striking  out 
the  plaintiff’s  statement  of  claim  and  dismissing  the  action 
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against  one  of  the  defendants,  and  was  heard  before  Lindley, 
Lopes  and  Kay  L.JJ.,  who  affirmed  the  decision  in  Salaman  v. 
Warner  et  al.,  supra. 

Price  V.  Phillips  (1894),  11  T.L.R.  86,  was  a motion  by  the 
defendant  to  strike  out  the  plaintiff’s  statement  of  claim  as  dis- 
closing no  reasonable  cause  of  action  and  for  the  dismissing  of 
the  action  as  vexatious  and  frivolous.  Mr.  Justice  Chitty,  after 
discussing  the  facts  and  law  involved,  acceded  to  the  motion  and 
dismissed  the  action  and  said  that:  “inasmuch  as  actions  like 

the  present  should  not  be  encouraged,  he  declined  — and  he 
believed  it  to  be  merciful  to  decline — leave  to  appeal.” 

Bozson  V.  Altrincham  Urban  District  Council,  [1903]  1 K.B. 
547.  In  this  case  an  order  was  made,  in  an  action  brought  to 
recover  damages  for  breach  of  contract,  that  the  questions  of 
liability  and  breach  of  contract  only  were  to  be  tried  and  that 
the  rest  of  the  case,  if  any,  was  to  go  to  an  official  referee.  At 
the  trial  the  judge  held  that  there  was  no  binding  contract 
between  the  parties,  and  made  an  order  dismissing  the  action, 
from  which  order  the  plaintiff  appealed.  It  was  held  by  the 
Court  of  Appeal  that  the  appeal  was  from  a final  order. 

Stewart  v.  Royds  (1904),  118  L.T.  Jo.  176.  In  this  case  an 
order  was  made  on  the  25th  April  1904  directing  that  a plaintiff 
who  was  resident  abroad  should  give  security  for  the  costs  of 
the  action,  and  that  if  the  security  was  not  given  by  1st  July 
1904  the  action  should  be  dismissed  with  costs.  The  security 
was  not  given  by  that  date,  and  the  action  was  dismissed,  but 
the  plaintiff  alleged  that  it  was  not  given  in  consequence  of  a 
mistake.  An  appeal  was  taken,  the  plaintiff  alleging  that  a 
mistake  having  been  made  he  ought  to  be  allowed  an  extended 
time  for  giving  the  security,  and  it  was  held  that  the  order 
appealed  from  was  an  interlocutory  order  and  the  appeal  ought 
not  to  be  heard. 

In  re  Page;  Hill  v.  Fladgate,  [1910]  1 Ch.  489.  An  appeal 
by  the  plaintiff  from  an  order  of  Eve  J.  made  upon  two  motions 
by  the  defendants  under  Order  XXV,  rule  4,  that  the  statement 
of  claim  should  be  struck  out  and  that  the  action  should  be  dis- 
missed as  being  frivolous  and  vexatious.  The  appeal  was  ad- 
mittedly out  of  time  if  the  order  appealed  from  was  an  inter- 
locutory order  but  not  if  it  was  a final  order.  Cozens-Hardy 
M.R.  said  in  part: 
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“I  have  no  intention  of  attempting  the  task  of  defining  ex- 
haustively or  accurately  the  meaning  of  an  interlocutory  order. 
I leave  that  to  others.  The  only  point  we  have  to  decide  here 
is  whether  the  order  in  this  particular  case  is  an  order  which 
must  be  appealed  against  within  the  time  limited  for  appeals 
from  interlocutory  orders  ...  In  my  opinion  this  is  an 
interlocutory  order  for  the  purposes  of  appeal.  It  may  be  that 
there  is  no  authority  directly  and  clearly  in  point,  but  I am 
driven  to  this  conclusion  by  several  considerations.  In  the  first 
place  I think  it  has  been  the  practice  to  treat  these  appeals  as 
interlocutory  appeals  ...  I do  not  attach  very  great  impor- 
tance to  that,  because  the  point  does  not  seem  to  have  been 
distinctly  taken,  but,  notwithstanding  that,  I cannot  wholly  dis- 
regard the  way  in  which  practitioners  and  the  Courts  to  some 
extent  have  dealt  with  the  matter.  Then  I come  to  two  decisions, 
one  before  Chitty  J.  and  the  other  before  the  Court  of  Appeal, 
which  seem  to  me  to  cover  the  present  case.” 

The  learned  judge  then  cites  Price  v.  Phillips,  supra,  and 
Stewart  v.  Royds,  supra,  above  referred  to,  and  discusses  them. 
He  then  continues: 

“It  is,  on  public  grounds  and  on  grounds  of  good  sense,  a 
matter  of  extreme  importance  that  an  appeal  from  an  order 
dismissing  an  action  as  being  frivolous  and  vexatious  should  be 
disposed  of  by  the  Court  of  Appeal,  if  disposed  of  at  all,  in  the 
shortest  possible  time,  and  if  there  were  no  authority  to  assist 
us  I should  be  disposed  to  come  to  the  conclusion  that  an  order 
of  this  kind  ought  to  be  treated  as  an  interlocutory  order.  But, 
as  I have  said,  having  regard  to  the  course  of  practice,  to  the 
decision  of  Chitty  J.  in  a case  precisely  like  this,  and  to  the 
strictly  analogous  and  scarcely  distinguishable  case  of  Stewart 
V.  Royds  in  this  Court,  I agree  with  the  contention  of  the 
respondents  that  this  appeal  is  out  of  time  and  ought  to  be 
dismissed.” 

Fletcher  Moulton  L.J.  was  of  the  same  opinion  and  for  the 
same  reasons,  and  referred  to  Salaman  v.  Secretary  of  State  in 
Council  for  India,  [1906]  1 K.B.  613. 

Buckley  L.J.  had  this  to  say: 

“The  rules  are  so  expressed  and  the  decisions  are  so  conflict- 
ing that  I confess  I am  unable  to  arrive  at  any  conclusion 
satisfactory  to  my  own  mind  as  to  whether  this  is  an  interlocu- 
tory or  a final  order.  It  is  plain  that  many  orders  which  prima 
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facie  are  final  are  not  final  but  are  interlocutory  for  the  pur- 
poses of  appeal,  such,  for  instance,  as  orders  made  in  favour  of 
creditors  or  claimants  in  an  administration  action  finally  deter- 
mining their  rights.  The  reason,  as  I understand  it,  is  that 
although  their  rights  are  finally  determined  it  remains  to  work 
out  the  administration  of  the  fund  in  order  to  give  effect  to 
those  rights.  There  are  many  cases  in  which  orders  have  been 
held  to  be  interlocutory  because  something  remains  to  be  done 
to  give  effect  to  them,  although  in  one  sense  they  are  final  orders. 
This,  however,  is  an  order  in  favour  of  the  defendants  and  it 
brings  this  action  altogether  to  an  end.  To  my  mind  it  would 
be  reasonable  to  say  that  that  is  a final  order.  But  I do  not 
think  I am  entitled  to  found  myself  on  that,  because  there  have 
been  many  decisions  in  which  orders  apparently  final  have  been 
treated  as  interlocutory.  The  Master  of  the  Rolls  has  referred 
to  one  or  two  of  them.  I could  perhaps  distinguish  them  if  I 
set  myself  to  work  to  do  so,  but  practically  the  substance  of 
the  matter  is  this.  It  does  not  matter  very  much  whether  an 
order  of  this  kind  is  held  to  be  interlocutory  or  final  so  long  as 
the  Court  decides  the  matter  one  way  or  the  other  so  that 
suitors  know  what  their  rights  are.  I am  not  prepared  to  differ 
from  the  view  taken  by  the  other  members  of  the  Court.  I yield 
my  judgment  to  theirs  without  saying  that  I am  completely 
satisfied  with  the  reasons  given  for  the  view  that  this  is  an 
interlocutory  order.  A decision  to  that  effect  is  certainly  the 
more  desirable,  because  if  the  order  is  reversed  the  action  will 
have  to  go  on  and  if  it  is  to  go  on  it  ought  to  go  on  at  once.” 

In  our  courts  there  is  the  case  of  Hendrickson  v.  Kallio, 
[1932]  O.R.  675,  [1932]  4 D.L.R.  580.  This  was  a motion  to 
quash  an  appeal  from  the  judgment  of  Grant  J.  dismissing  the 
appeal  of  the  defendant  from  the  report  of  a County  Judge  act- 
ing as  special  referee  upon  the  grounds  that  no  appeal  lay  with- 
out leave  and  that  leave  had  been  applied  for  and  refused.  In 
that  case  there  was  no  question  of  a frivolous  or  vexatious 
action,  but  the  point  to  be  determined  in  the  Court  of  Appeal 
was  whether  or  not  the  appeal  was  from  an  interlocutory  or  a 
final  order.  It  was  argued  that  the  report  of  the  referee  does 
not  finally  determine  the  rights  of  the  parties  in  such  a sense 
as  to  make  it  final;  it  is  a mere  step  in  the  cause  and  there 
must  be  a motion  for  judgment  based  upon  the  report  which 
will  finally  determine  the  rights.  It  is  true  that  upon  this 
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motion  for  judgment,  the  report  will  be  regarded  as  conclusive, 
and  the  merits  of  the  case  cannot  be  discussed,  but  this,  it  is 
said,  makes  no  difference.  After  referring  to  the  statute  and 
Rules,  Mr.  Justice  Middleton,  delivering  the  judgment  of  the 
Court,  says  in  part,  at  p.  678 : 

“I  am  clearly  of  opinion  that  the  order  in  question  is  not  an 
interlocutory  order  within  the  meaning  of  this  statutory  provi- 
sion. The  interlocutory  order  from  which  there  is  no  appeal  is 
an  order  which  does  not  determine  the  real  matter  in  dispute 
between  the  parties — the  very  subject  matter  of  the  litigation, 
but  only  some  matter  collateral.  It  may  be  final  in  the  sense 
that  it  determines  the  very  question  raised  by  the  application, 
but  it  is  interlocutory  if  the  merits  of  the  case  remain  to  be 
determined.” 

Mr.  Justice  Middleton  then  proceeds  to  discuss  the  cases  and 
says  that  two  distinct  lines  of  cases  are  relied  upon  as  leading 
to  the  contrary  conclusion,  and,  after  discussing  the  cases,  he 
proceeds  to  say : 

“If  the  decision  ‘given  in  one  way  will  finally  dispose  of  the 
matter  in  dispute,  was  given  the  other  way  to  allow  the  action 
to  go  on,  then  it  is  not  final  but  interlocutory’,  so  said  Lord 
Esher,  at  page  67.  This  principle  was  adopted  without  qualifica- 
tion in  Salaman  v.  Warner ^ [1891]  1 Q.B.  734.  * 

“An  entirely  inconsistent  view  is  taken  in  another  series  of 
cases.  There  it  is  said  that  the  order  actually  made  is  alone  to 
be  looked  at,  and  if  it  finally  disposes  of  the  rights  of  the  parties, 
then  it  is  final  and  not  interlocutory,  and  it  is  quite  immaterial 
that  the  refusal  of  the  order  would  have  been  interlocutory, 
because  if  the  order  sought  had  been  refused,  the  action  would 
have  had  to  proceed  further. 

“This  is  laid  down  in  the  case  of  Shubrook  v.  Tufnell  (1882)^ 
9 Q.B.D.  621.  This  case  was  preferred  to  the  earlier  decision  in 
Bozson  V.  Altrincham  Urban  District  Council,  [1903]  1 K.B.  547, 
a decision  of  the  Earl  of  Halsbury  L.C.,  Lord  Alverstone  C.J.  and 
Sir  F.  H.  Jeune.  Lord  Alverstone  puts  the  point  shortly : 


* There  is  apparently  an  error  in  this  paragraph  as  reported  in 
[1932]  O.R.  In  [1932]  4 D.L.R.,  at  p.  585,  the  paragraph  appears  as 
follows; 

“If  the  decision  ‘given  in  one  way  will  finally  dispose  of  the  matter 
in  dispute,  but  if  given  in  the  other,  will  allow  the  action  to  go  on,  then 
it  is  not  final  but  interlocutory,’  so  said  Lord  Esher  in  Salaman  v. 
Warner,  [1891]  1 Q.B.  734,  at  p.  735,  in  which  this  principle  was  adopted 
without  qualification.”  Ed. 
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“ ‘It  seems  to  me  that  the  real  test  for  determining  this  ques- 
tion ought  to  be  this.  Does  the  judgment  or  order  as  made 
finally  dispose  of  the  rights  of  the  parties?  If  it  does,  then  I 
think  it  ought  to  be  treated  as  a final  order,  but  if  it  does  not 
it  is  then,  in  my  opinion,  an  interlocutory  order.’ 

“In  the  more  recent  case  of  Isaacs  & Sons  v.  SaTbsteiUj  [1916] 

2 K.B.  139,  this  decision  is  followed,  although  there  had  been 
in  the  meantime  dicta  preferring  the  opposite  view. 

''Bank  of  Minnesota  v.  Page  (1887),  14  O.A.R.  347,  a decision 
of  our  own  Court  of  Appeal  strongly  supports  this  view,  and 
definitely  declines  to  follow  the  earlier  English  cases  which  it  is 
pointed  out  are  not  applicable  here  as  relating  merely  to  pro- 
cedure with  reference  to  appeals  and  not  dealing  with  the  ques- 
tion of  a right  of  appeal. 

“For  these  reasons  I am  of  opinion  that  there  is  an  appeal 
as  of  right  for  the  judgment  in  question  determines  the  merits 
of  the  action  and  the  real  rights  of  the  parties,  nor  do  I think 
that  the  mistake  of  the  appellant  in  unnecessarily  and  improp- 
erly applying  for  leave  to  appeal  amounts  to  a waiver  of  the 
right  to  appeal  without  leave  which  he  possessed.” 

I have  found  no  case  in  our  courts,  and  none  has  been  re- 
ferred to,  in  which  the  point  here  has  been  decided,  namely, 
that  an  order  dismissing  an  action  as  being  frivolous  and  vexa- 
tious is  an  interlocutory  order  and  not  a final  order. 

In  the  case  of  Menary  v.  Menary,  [1942]  O.W.N.  417,  [1942] 

3 D.L.R.  746,  a motion  to  quash  an  appeal  from  an  order  for 

the  custody  of  a child,  as  being  an  interlocutory  order,  at  the 
conclusion  of  the  argument  the  Chief  Justice  of  Ontario  delivered 
the  oral  judgment  of  the  Court  as  follows:  He  said  that  the 

Court  was  of  opinion  that  the  order  sought  to  be  appealed  from 
was  not  interlocutory,  in  the  sense  of  leaving  the  parties  to 
return  and  do  something  more.  It  finally  determined  rights  to 
custody  of  the  child  at  the  time  it  was  made,  and  if  the  appli- 
cant’s argument  were  to  prevail,  there  could  never  be  a final 
order  in  such  cases. 

Similarly,  it  has  been  held  in  Ontario  that  a judgment  for 
alimony  is  a final  judgment,  although  either  party  has  a right 
to  vary  such  order  at  any  time. 

A consideration  of  these  authorities  makes  it  appear  that 
the  Courts  in  England  have  deemed  it  in  the  public  interest  to 
treat  an  order  dismissing  an  action  as  frivolous  and  vexatious  as 
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interlocutory  and  not  final  in  order  to  discourage  these  actions 
and  independently  of  what  one  would  ordinarily  understand  by 
the  words  “interlocutory”  and  “final”.  This  view  has  not  been 
adopted  in  our  Courts,  and  the  reasoning  of  Mr.  Justice  Middle- 
ton  in  Hendrickson  v.  Kallio^  supra,  proceeds  upon  quite  differ- 
ent lines.  I am  not  prepared  to  disregard  the  decisions  in  our 
Courts  and  I therefore  conclude  that  the  order  appealed  from  is 
final  and  not  interlocutory  and  that  there  is  therefore  an  appeal 
as  of  right. 

The  motion  to  quash  will,  therefore,  be  dismissed  with  costs 
to  the  plaintiff  in  the  cause. 

Roach  J.A.  agrees  with  Henderson  J.A. 

Hope  J.A.  concurs  in  the  result. 

Motion  dismissed. 

Solicitor  for  the  plaintiff,  appellant:  Sydney  M.  Harris, 

Toronto. 

Solicitors  for  the  defendants,  respondents:  Cassels,  Brock 
and  Kelley,  Toronto. 


[COURT  OF  APPEAL.] 

Rex  V.  Marathon  Paper  Mills  of  Canada  Limited. 

Mandamus — Right  of  Appeal — Refusal  of  Mandamus  Requiring  District 
Court  Judge  to  Hear  Appeal  against  Summary  Conviction  under 
The  Reinstatement  in  Civil  Employment  Act,  1946  (Dom.),  c.  63. 

There  is  no  right  of  appeal  from  the  decision  of  a judge  on  an  applica- 
tion for  an  order  in  the  nature  of  prerogative  mandamus  arising  in 
a criminal  matter.  Like  prohibition  and  habeas  corpus,  mandamus 
may  arise  in  either  civil  or  criminal  matters,  and  it  takes  its  charac- 
ter from  the  nature  of  the  proceedings  in  which  it  arises.  If,  there- 
fore, those  proceedings  are  criminal  in  nature,  the  application  for 
mandamus  is  also  a criminal  matter,  within  the  exclusive  legislative 
competence  of  the  Dominion.  Since  no  right  of  appeal  has  been 
expressly  created  by  any  Dominion  statute  in  such  proceedings,  it 
follows  that  no  such  right  exists.  In  re  Storgoff,  [1945]  S.C.R.  526; 
Re  Rex  v.  Thompson,  [1946]  O.R.  560,  applied;  Re  Rex  v.  Daly  et  al. 
(1924),  55  O.L.R.  156,  affirmed  [1924]  A.C.  1011,  discussed;  other 
authorities  reviewed. 

An  appeal  from  the  order  of  Urquhart  J.,  ante,  p.  170,  dis- 
missing an  application  for  an  order  in  the  nature  of  prerogative 
mandamus. 

At  the  opening  of  the  appeal,  counsel  for  the  respondent  took 
a preliminary  objection  that  there  was  no  right  of  appeal,  and 
the  arguments  are  summarized  on  this  point  only. 
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ioth  April  1947.  The  appeal  came  on  for  hearing  before 
Henderson^  Hogg  and  Aylesworth  JJ.A. 

W.  H.  Osborne^  K.C.,  for  the  Crown,  respondent:  Section 

752  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  provides  that  the 
judge  appealed  to  under  Part  XV  shall  be  the  absolute  judge 
both  of  the  facts  and  of  the  law.  “Absolute”  means  “final”: 
Mclver  v.  Hughes  (1938),  12  M.P.R.  393  at  400.  There  could 
clearly  be  no  direct  appeal  from  his  judgment. 

The  motion  before  Urquhart  J.  was  made  in  a criminal  matter, 
and  no  right  of  appeal  has  been  given  by  any  Dominion  legisla- 
tion. Mandamus,  like  the  other  prerogative  writs,  is  either  civil 
or  criminal,  according  to  the  nature  of  the  proceedings  out  of 
which  it  arises:  Re  Rex  v.  Thompson,  [1946]  O.R.  560,  86  C.C.C. 
206,  2 C.R.  139,  [1946]  4 D.L.R.  591;  Amand  v.  Home  Secretary 
^ et  al,  [1943]  A.C.  147,  [1942]  2 All  E.R.  381.  As  to  what  is  a 
criminal  matter,  see  Mann  v.  Owen  et  al.  (1829),  9 B.  & C.  595, 
109  E.R.  222;  Re  McNutt  (1912),  47  S.C.R.  259,  21  C.C.C.  157, 
10  D.L'.R.  834,  13  E.L.R.  109,  49  C.L.J.  117;  Mitchell  v.  Tracey 
and  Fielding  (1919),  58  S.C.R.  640,  46  D.L.R.  520;  Proprietary 
Articles  Trade  Association  et  al.  v.  Attorney -General  for  Canada 
et  al.,  [1931]  A.C.  310,  55  C.C.C.  241,  [1931]  2 D.L.R.  1,  [1931] 
1 W.W.R.  552;  Re  Rex  v.  Thompson,  supra;  Rex  v.  Justices  of 
the  London  Appeals  Committee,  [1946]  K.B.  176.  Re  Mackenzie, 
[1945]  O.R.  787,  85  C.C.C.  233,  is  distinguishable,  because  there 
it  was  expressly  held  that  there  had  been  no  crime. 

Provincial  legislation  purporting  to  give  a right  of  appeal  in 
a criminal  proceeding  is  wholly  ineffective,  and  in  the  absence  of 
legislation  by  the  Dominion  there  is  no  appeal:  Reg.  v.  Eli 
(1886),  13  O.A.R.  526;  Rex  v.  Jackson  (1917),  40  O.L.R.  173,  29 
C.C.C.  352;  Evans  v.  Bartlam,  [1937]  A.C.  473;  Rex  v.  Cum- 
mings, 13  M.P.R.  411,  71  C.C.C.  391,  [1939]  2 D.L.R.  533;  Provin- 
cial Secretary  of  Prince  Edward  Island  v.  Egan,  [1941]  S.C.R. 
396,  76  C.C.C.  227,  [1941]  3 D.L.R.  305;  In  re  Storgoff,  [1945] 
S.C.R.  526,  84  C.C.C.  1,  [1945]  3 D.L.R.  563  (sub  nom.  Rex  v. 
Storgoff).  The  power  of  the  judges,  under  s.  576,  to  make 
Rules  of  Court,  does  not  include  the  right  to  provide  for  an 
appeal : Tremeear’s  Criminal  Code,  5th  ed.  1943,  p.  660. 

J.  R.  Cartwright,  K.C.  (G.  D.  Watson,  K.C.,  with  him),  for 
the  accused,  appellant:  Mandamus  is  always  a civil  remedy, 

irrespective  of  the  nature  of  the  proceedings  in  which  it  arises: 
Re  Rex  v.  Daly  et  al.,  55  O.L.R.  156,  41  C.C.C.  354,  [1924]  1 
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D.L.R.  819,  affirmed  sub  nom.  Attorney -General  for  Ontario  v, 
Daly  et  al,  [1924]  A.C.  1011,  42  C.C.C.  302,  [1924]  3 D.L.R.  667, 
[1924]  3 W.W.R.  235.  Section  36  of  The  Supreme  Court  Act, 
R.S.C.  1927,  c.  35,  deals  with  habeas  corpiis  and  prohibition 
together,  but  does  not  mention  mandamus,  which  indicates  that 
it  is  thought  to  be  in  a different  position. 

In  any  event,  the  proceedings  out  of  which  this  application 
arose  are  not  criminal  in  their  essential  nature.  The  Reinstate- 
ment in  Civil  Employment  Act,  1946  (Dom.),  c.  63,  is  purely 
civil  legislation,  and  must  have  been  passed  by  the  Dominion 
under  its  emergency  powers.  It  deals  entirely  with  civil  rela- 
tionships, and  provides  for  an  order  for  the  payment  of  money 
to  the  person  not  reinstated. 

W.  H.  Osborne,  K.C.,  in  reply:  The  omission  of  any  refer- 

ence to  mandamus  in  s.  36  of  The  Supreme  Court  Act  can  have 
no  such  significance  as  is  contended  for.  An  appeal  in  a matter 
of  mandamus  arising  out  of  a criminal  matter  was  rejected  in 
Rex  V.  Garrett;  Ex  parte  Sharf  et  al.,  [1917]  2 K.B.  99.  Rje  Rex 
V.  Daly,  supra,  is  "authority  only  for  the  statement  that  the 
Supreme  Court  had  jurisdiction  to  grant  mandamus  in  a criminal 
matter,  and  there  was  no  discussion  of  the  right  of  appeal. 

Cur.  adv.  vult. 

5th  June  1947.  Henderson  J.A.: — I concur  in  the  opinions 
of  my  brothers  Hogg  and  Aylesworth  and  have  nothing  to  add. 

Hogg  J.A.: — This  is  an  appeal  on  behalf  of  the  Marathon 
Paper  Mills  of  Canada  Limited  from  the  order  of  Urquhart  J. 
of  the  24th  February  1947,  by  which  the  appellant’s  application 
for  an  order  of  mandamus  directing  the  hearing,  by  the  District 
Court  of  the  District  of  Thunder  Bay,  of  the  appeal  of  the  afore- 
said company  against  its  conviction,  and  against  an  order  dated 
the  23rd  November  1946,  made  by  Walter  Russell,  Esquire,  a 
police  magistrate  for  the  said  district,  for  a breach  of  the  provi- 
sions of  The  Reinstatement  in  Civil  Employment  Act,  1946 
(Dom.) , being  c.  63,  was  dismissed. 

An  information  and  complaint  was  laid  by  one  Herbert  Hop- 
per, District  Reinstatement  Officer  under  the  aforesaid  Act,  on 
the  26th  September  1946,  at  the  city  of  Port  Arthur,  charging 
the  appellant — the  “employer”  within  the  meaning  of  The  Rein- 
statement in  Civil  Employment  Act,  of  one  Alfred  L.  Johnston, 
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a person  accepted  for  active  service  in  the  military  forces  of 
the  United  States  of  America,  one  of  the  United  Nations,  during 
the  war  referred  to  in  the  said  Act — with  unlawfully  refusing, 
after  demand  according  to  the  terms  of  the  statute,  to  reinstate 
the  said  Johnston  in  employment,  contrary  to  s.  5 of  the  statute 
in  question. 

The  charge  was  heard  by  the  aforesaid  police  magistrate  on 
the  23rd  November  1946,  and  the  appellant  was  convicted  of  a 
breach  of  the  provisions  of  the  statute  and  ordered  to  pay  a fine 
of  $400  and  the  costs  of  the  court,  amounting  to  $7.50,  and  in 
addition  to  pay  forthwith  to  the  said  Alfred  L.  Johnston  the 
sum  of  $1,730.77,  being  twelve  weeks’  salary  at  the  rate  of 
$7,500  per  year  and  the  further  sum  of  $10,426,90  being  a bonus 
on  pulpwood  production  by  the  appellant  for  the  twelve  weeks 
immediately  following  the  termination  of  Johnston’s  employment, 
as  agreed. 

Upon  the  hearing  of  the  appeal  from  the  aforesaid  conviction 
and  order,  the  learned  District  Court  Judge  came  to  the  con- 
clusion that  he  had  no  jurisdiction  to  hear  the  appeal,  giving  as 
his  reason  for  such  decision  that  the  right  of  appeal  given  by 
s.  749  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  being  a statutory 
right,  required  that  all  of  the  conditions  imposed  by  s.  750  of  the 
Code  were  to  be  considered  as  conditions  precedent  to  the  hear- 
ing of  the  appeal,  and  must  be  strictly  complied  with  in  order 
that  the  Court  should  have  jurisdiction  to  entertain  the  appeal. 
The  District  Court  Judge  held:  (1)  that  the  said  s.  750(h)  of 
the  Code  requires  personal  service  of  the  notice  of  intention  to 
appeal  upon  the  respondent  and  the  justice  who  tried  the  case, 
and  that  as  such  service  had  not  been  made  upon  Herbert  Hopper, 
the  District  Reinstatement  Officer  who  laid  the  information, 
therefore  service  had  not  been  made  upon  the  respondent  as 
required  by  the  aforementioned  section;  (2)  that  the  appellant 
had  not  deposited  with  the  magistrate,  in  the  manner  required  by 
the  aforesaid  section,  an  amount  sufficient  to  cover  the  sum 
adjudged  to  be  paid.  For  these  reasons  the  District  Judge  held 
that  he  had  no  jurisdiction  to  entertain  the  appeal. 

The  appellant  then  sought  an  order  of  mandamus  from 
Urquhart  J.,  directing  the  District  Court  Judge  to  hear  the 
appeal. 
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Upon  the  opening  of  the  argument  before  this  Court,  counsel 
for  the  Crown  took  the  preliminary  objection  that  the  Court 
was  without  jurisdiction.  He  argued  that  where  criminal  pro- 
ceedings are  involved,  there  is  no  right  of  appeal  from  an  order 
dismissing  an  application  for  mandamus,  for  the  reason  that  as 
the  proceedings  in  question  in  this  appeal  are  of  a criminal 
nature,  and  as  no  right  of  appeal  is  granted  under  any  Dominion 
statute,  no  appeal  would  lie  to  this  Court. 

On  behalf  of  the  appellant,  Mr.  Cartwright  contended  that 
the  proceedings  taken  with  respect  to  an  application  for  an  order 
of  mandamus  are  always  civil  in  their  character,  and  mandamus 
is  always  a civil  remedy.  He  cited  as  authority  for  this  proposi- 
tion the  case  of  Re  Rex  v.  Daly  et  al.,  55  O.L.R.  156,  41  C.C.C. 
354,  [1924]  1 D.L.R.  819,  in  the  Appellate  Division.  Mr.  Cart- 
wright also  argued  that  the  pith  and  substance  of  the  statute  in 
question  related  entirely  to  a subject  that  was  not  criminal  in 
its  nature  but  was  one  of  contract.  He  did  not,  however,  contend 
that  the  statute  was  ultra  vires  of  the  Dominion  Parliament. 
He  argued  that  although  proceedings  leading  to  the  granting 
of  the  prerogative  writs  of  habeas  corpus  or  prohibition,  now 
granted  by  order,  might  be  civil  or  criminal  according  to  whether 
the  application  for  such  an  order  or  orders  was  made  in  the 
course  of  civil  or  criminal  proceedings,  as  was  determined  in  the 
recent  appeal  to  the  Supreme  Court  of  Canada  of  In  re  Storgoff, 
[1945]  S.C.R.  526,  84  C.C.C.  1,  [1945]  3 D.L.R.  563  (sub  nom, 
Rex  V.  Storgoff),  this  rule  of  law  did  not  apply  to  proceedings 
leading  to  an  order  of  mandamus. 

In  the  recent  appeal  of  Re  Rex  v.  Thompson,  [1946]  O.R. 
560,  86  C.C.C.  206,  2 C.R.  139,  [1946]  4 D.L.R.  591,  Robertson 
C.J.O.  discussed  the  question  of  the  jurisdiction  of  the  Court  of 
Appeal  with  respect  to  its  right  to  entertain  appeals  in  matters 
of  a criminal  nature,  and  concluded  that  the  Court  has  not  such 
jurisdiction.  He  said,  at  p.  564:  “The  order  of  prohibition  made 
by  Urquhart  J.  is,  therefore,  made  in  a criminal  matter,  the 
procedure  in  respect  of  which  is  within  the  exclusive  jurisdiction 
of  the  Dominion  Parliament.  The  Provincial  Legislature  has  no 
power  to  grant  a right  of  appeal  in  such  case:  In  re  Storgoff, 

\ supra']'' 

The  first  question  which  arises  for  consideration  is  whether 
or  not  the  proceedings  taken  under  The  Reinstatement  in  Civil 
Employment  Act,  1946,  are  criminal  in  character. 
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In  Attorney -General  for  British  Columbia  v.  Attorney -General 
for  Canada  et  al,  [1937]  A.C.  368,  67  C.C.C.  193,  [1937]  1 
D.L.R.  688,  [1937]  1 W.W.R.  317,  it  was  said  that  there  was 
no  other  criterion  of  “wrongness”  than  the  intention  of  the 
Legislature  in  the  public  interest  to  prohibit  the  act  or  omission 
made  criminal.  The  only  limitation  on  the  plenary  power  of  the 
Dominion  to  determine  what  should  or  should  not  be  criminal 
was  the  condition  that  Parliament  should  not,  in  the  guise  of 
enacting  criminal  legislation  in  truth  and  in  substance,  encroach 
on  any  of  the  classes  of  subjects  enumerated  in  s.  92  of  The 
British  North  America  Act.  This  appeal  had  its  origin  in  legis- 
lation of  the  Dominion  Parliament  making  it  an  offence  for  a 
person  to  engage  in  any  transaction  of  sale  which  discriminated 
against  competitors  by  allowing  a rebate  or  discount  to  the 
purchaser.  Lord  Atkin  said,  at  p.  376:  “In  the  present  case 
there  seems  to  be  no  reason  for  supposing  that  the  Dominion 
are  using  the  criminal  law  as  a pretence  or  pretext,  or  that  the 
legislature  is  in  pith  and  substance  only  interfering  with  civil 
rights  in  the  Province.” 

In  the  often-cited  appeal  of  Proprietary  Articles  Trade  Asso- 
ciation et  al.  V.  Attorney -General  for  Canada  et  al.^  [1931]  A.C. 
310,  55  C.C.C.  241,  [1931]  2 D.L.R.  1,  [1931]  1 W.W.R.  552, 
where  The  Combines  Investigation  Act  was  under  consideration. 
Lord  Atkin  said,  at  p.  324: 

“Criminal  law  connotes  only  the  quality  of  such  acts  or 
omissions  as  are  prohibited  under  appropriate  penal  provisions 
by  authority  of  the  State.  The  criminal  quality  of  an  act  cannot 
be  discerned  by  intuition;  nor  can  it  be  discovered  by  reference 
to  any  standard  but  one:  Is  the  act  prohibited  with  penal  con- 
sequences?” 

In  Reg.  v.  Eli  (1886),  31  O.A.R.  526,  the  appeal  was  from  an 
order  of  a High  Court  Judge  quashing  a conviction  by  two 
justices  for  an  alleged  offence  under  The  Canada  Temperance 
Act.  It  was  held  that  the  matter  was  criminal  in  its  character. 

In  Mitchell  v.  Tracey  and  Fielding  (1919),  58  S.C.R.  640, 
46  D.L.R.  520,  the  Court  inquired  into  the  meaning  of  the  words 
“not  arising  out  of  a criminal  charge”  under  s.  39  of  The  Supreme 
Court  Act.  Mignault  J.,  at  p.  647,  expressed  the  following 
opinion : 
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“As  the  words  ‘civil’  and  ‘criminal’  are  here  employed  in 
contradistinction  to  each  other,  they  must  certainly  be  under- 
stood as  being  used  lato  sensu,  and,  therefore,  ‘criminal’  matters 
comprise  all  matters  which  can  come  under  the  general  term 
according  to  the  well-known  test  that  ‘the  proper  definition  of 
the  word  “crime”  is  an  offence  for  which  the  law  awards  punish- 
ment.’ Per  Littledale  J.  in  Mann  v.  Owen,  9 B.  & C.  595  at  p. 
602  [109  E.R.  222].” 

The  well-known  case  of  Amand  v.  Home  Secretary  et  al., 
[1943]  A.C.  147,  [1942]  2 All  E.R.  381,  was  referred  to  by 
counsel  for  the  respondent.  There  Lord  Wright  said,  at  p.  162: 

“The  principle  which  I deduce  from  the  authorities  I have 
cited  and  the  other  relevant  authorities  which  I have  considered, 
is  that  if  the  cause  or  matter  is  one  which,  if  carried  to  its  con- 
clusion, might  result  in  the  conviction  of  the  person  charged 
and  in  a sentence  of  some  punishment,  such  as  imprisonment  or 
fine,  it  is  a ‘criminal  cause  or  matter.’  The  person  charged  is 
thus  put  in  jeopardy.  Every  order  made  in  such  a cause  or 
matter  by  an  English  court,  is  an  order  in  a criminal  cause  or 
matter,  even  though  the  order,  taken  by  itself,  is  neutral  in 
character  and  might  equally  have  been  made  in  a cause  or 
matter  which  is  not  criminal.” 

I have  concluded  that  the  subject  matter  of  the  present 
appeal  must  be  considered  as  one  which  is  criminal  in  its  char- 
acter. The  Reinstatement  in  Civil  Employment  Act,  1946,  pro- 
vides penalties  in  the  nature  of  fines  for  contravention  of  the 
requirements  prescribed  by  the  Act.  Section  18  imposes  a fine 
not  to  exceed  $500  and  in  addition  a sum  based  upon  the  re- 
muneration of  the  employee. 

Although  the  conviction  of  the  appellant  company  must  be 
held  to  have  been  made  in  proceedings  which  are  criminal  in 
their  nature,  the  question  still  remains  whether  the  proceedings 
taken  for  an  order  of  mandamus,  in  a matter  which  falls  within 
the  term  “criminal  law”,  are  also  criminal  in  their  character,  or 
whether,  as  argued  on  behalf  of  the  appellant,  such  proceedings 
must  always  be  regarded  as  purely  civil. 

The  prerogative  writ  of  mandamus  is  of  ancient  origin. 
Blackstone  refers  to  it  as  “a  high  prerogative  writ  of  most 
extensive  remedial  nature”.  The  judgment  or  order  for  man- 
damus under  the  present  method  of  procedure  has  the  same 
effect  as  the  former  writ. 
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In  the  recent  case  in  the  Supreme  Court  of  Canada  of  In  re 
Storgoff,  to  which  reference  has  been  made,  the  matter  in  issue 
in  the  appeal  was  whether  the  Court  of  Appeal  of  British  Co- 
lumbia had  jurisdiction  to  hear  an  appeal  from  an  order  of  a 
judge  of  the  Supreme  Court  of  that  Province  on  an  application 
for  habeas  corpus  releasing  one  Storgoff  from  custody  following 
his  conviction  for  an  offence  under  The  Criminal  Code.  It  was 
held  that  the  Court  of  Appeal  had  no  authority  to  hear  the 
appeal  as  it  was  dealing  with  a matter  of  criminal  procedure 
with  respect  to  which  the  British  Columbia  Legislature  had  no 
power  to  legislate.  It  was  concluded  that  the  writ  of  habeas 
corpus  was  a procedural  writ  which  might  be  invoked  in  a 
criminal  or  in  a civil  matter.  The  language  of  Viscount  Simon 
in  Amand  v.  The  Home  Secretary,  supra,  was  quoted,  where  he 
said: 

“The  distinction  between  cases  of  habeas  corpus  in  a criminal 
matter  and  cases  where  the  matter  is  not  criminal  goes  back 
very  far”;  and,  “It  is  the  nature  and  character  of  the  proceed- 
ings in  which  habeas  corpus  is  sought  which  provide  the  test.” 
Kerwin  J.  referred  to  the  statement  of  Lord  Porter  in  the 
Amand  case,  where  he  said:  “ ...  it  was  contended  in  vain  [in 
Ex  parte  Woodhall  (1888),  20  Q.B.D.  832]  that  an  application 
for  habeas  corpus  was  a separate  proceeding  from  that  which 
the  magistrate  dealt  with  in  the  case  brought  before  him.” 
Kellock  J.  in  his  reasons  for  judgment  stated  that  ''Certiorari, 
prohibition  and  habeas  corpus  are  matters  of  procedure”,  and 
that  in  respect  of  the  issues  involved  in  the  appeal,  such  proceed- 
ings were  comparable.  None  of  the  reasons  for  judgment  written 
in  this  appeal  mentioned  the  writ  of  mandamus  or  the  modern 
order  of  mandamus. 

In  the  Amand  case,  at  p.  160,  Lord  Wright  said,  referring 
to  the  nature  of  the  question  before  the  Court : 

“It  is  in  reference  to  the  nature  of  that  proceeding  that  it 
must  be  determined  whether  there  was  an  order  made  in  a 
criminal  cause  or  matter.  That  was  the  matter  of  substantive 
law.  The  writ  of  habeas  corpus  deals  with  the  machinery  of 
justice,  and  is  essentially  a procedural  writ,  the  object  of  which 
is  to  enforce  a legal  right.  The  application  for  habeas  corpus 
may  or  may  not  be  in  a criminal  cause  or  matter.” 

The  application  for  mandamus  is  also  a matter  of  procedure. 
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Turning  to  the  question  whether  mandamus  is,  as  was  argued 
by  Mr.  Cartwright,  always  a civil  proceeding,  there  are  certain 
pronouncements  of  authority  which  are  of  interest. 

In  Chitty’s  “Prerogatives  of  the  Crown”,  which,  although 
written  in  the  year  1820,  is  still  regarded  as  an  outstanding  work 
on  this  subject,  that  learned  author,  in  discussing  the  writ  of 
mandamus  and  defining  its  character,  says  at  p.  339:  “This 
being  substantially  a civil  remedy  for  the  subject,  and  the  King’s 
name  being  only  nominally  used,  no  further  mention  of  it  will 
be  here  made.” 

In  High  on  Extraordinary  Legal  Remedies,  3rd  ed.  1896, 
dealing  with  the  law  on  this  subject  in  the  United  States  of 
America,  it  is  said,  at  pp.  11-12,  speaking  of  the  writ  of  man- 
damus: “Although  in  form  and  name  the  proceedings  partake 
somewhat  of  a criminal  nature,  yet  the  remedy  is  in  substance 
a civil  one,  having  all  the  qualities  and  attributes  of  a civil 
action.”  And  at  p.  35:  “ . . . the  right  of  the  plaintiff  to  the  aid 
of  mandamus  is  regarded  as  a substantive  right  in  and  of  itself, 
and  not  a mere  adjunct  to  the  action  already  begun.” 

In  Re  Rex  v.  Daly  et  al.,  supra,  in  the  Court  of  Appeal,  the 
defendants,  who  were  charged  with  a conspiracy  and  other 
offences  under  The  Criminal  Code,  moved  for  a mandamus  to 
be  directed  to  the  County  Court  Judge,  requiring  him  to  proceed 
with  their  trial  at  the  sessions.  Upon  the  hearing  of  the  motion 
by  Middleton  J.,  that  learned  judge  expressed  the  following 
opinion  in  the  course  of  his  reasons  for  judgment : 

“If  the  jurisdiction  to  award  mandamus  is  vested  in  the 
Supreme  Court  as  part  of  its  criminal  jurisdiction,  inherited 
from  the  jurisdiction  in  England  by  virtue  of  sec.  10  of  the 
Criminal  Code,  then  that  jurisdiction,  in  the  absence  of  rules, 
may  be  exercised  in  any  way  consistent  with  the  due  administra- 
tion of  justice.  I am,  however,  of  opinion  that,  even  though  the 
matter  arises  out  of  the  administration  of  the  criminal  law,  the 
jurisdiction  to  award  a mandamus  so  as  to  secure  to  one  charged 
with  an  offence  his  due  trial  in  accordance  with  the  law,  is  purely 
civil.” 

An  appeal  taken  from  the  order  of  Middleton  J.  was  dismissed. 
Hodgins  J.A.  said,  at  p.  167:  “While  the  application  is  made  in 
what  appears  to  be  a criminal  cause  or  matter,  the  right  to  a 
mandamus  is  not  interfered  with  by  anything  in  the  Criminal 
Code.” 
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The  Daly  case  was  carried  further  to  the  Judicial  Committee 
of  the  Privy  Council:  Attorney -General  for  Ontario  v.  Daly  et  al., 
[1924]  A.C.  1011,  42  C.C.C.  302,  [1924]  3 D.L.R.  667,  [1924] 
3 W.W.R.  235.  Viscount  Cave,  who  delivered  the  judgment  of 
their  Lordships,  said  at  pp.  1013-14 : 

“The  petition  of  the  Attorney-General  for  Ontario  to  His 
Majesty  in  Council  upon  which  the  special  leave  to  appeal  was 
granted  was  based  upon  two  grounds — namely,  first,  that  the 
Supreme  Court  had  no  power  by  mandamus  to  compel  the  judge 
of  the  County  Court  Judges  Criminal  Court  to  try  the  respond- 
ents on  the  charges  in  question  and  that  the  civil  jurisdiction  of 
the  Court  had  been  wrongly  invoked  in  a criminal  matter;  . . . 
Their  Lordships  . . . are  satisfied  that  in  fact  no  serious  question 
arises  as  to  the  jurisdiction  of  the  Supreme  Court  to  grant  a 
mandamus  in  such  a case  as  this.” 

The  judgment  then  states  that  the  Supreme  Court  of  Ontario 
has  all  the  powers  of  the  former  Courts  of  Queen’s  Bench  and 
Common  Pleas  of  Upper  Canada  to  issue  an  order  of  mandamus 
to  an  inferior  Court.  The  Lord  Chancellor  then  continues: 
“ ...  in  their  Lordships’  opinion,  there  is  no  doubt  whatever  as 
to  the  power  of  the  Supreme  Court  to  grant  a mandamus,  and 
no  question  of  an  irregular  intrusion  by  a civil  Court  in  a criminal 
matter”. 

In  Re  Rex  v,  Speirs  (1924),  55  O.L.R.  290,  Orde  J.,  on  the 
hearing  of  an  application  for  an  order  of  mandamus,  was  of  the 
opinion  that  the  inferior  Court,  though  exercising  jurisdiction 
over  criminal  matters,  remained  nevertheless  a civil  Court, 
“subject,  even  while  exercising  criminal  jurisdiction,  to  the  power 
of  the  Supreme  Court  to  compel  it  to  exercise,  and  to  prohibit 
it  from  exceeding,  that  jurisdiction”. 

I think  it  is  clear  that  the  matter  which  was  considered  and 
discussed  in  the  Daly  case,  both  in  the  Court  of  Appeal  and  in 
the  Privy  Council,  was  the  right  of  the  Supreme  Court  of  Ontario 
to  entertain  an  application  for  an  order  of  mandamus  and  to 
grant  such  relief,  and  it  was  this  point  alone  that  was  deter- 
mined. The  question  of  the  jurisdiction  with  respect  to  an 
appeal  from  an  order  either  granting  or  refusing  a mandamus 
was  not  raised  in  the  Daly  case  and  was  not  in  issue  in  the  Speirs 
case. 
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There  are  several  decisions  of  the  Court  of  Appeal  in  England 
which,  when  read  with  the  judgment  in  the  Storgoff  case,  would 
seem  to  give  the  answer  to  the  problem. 

In  Rex  V.  Garrett;  Ex  parte  Sharf  et  al.,  [1917]  2 K.B.  99, 
it  was  held  that  there  was  no  appeal  to  the  Court  of  Appeal 
from  the  refusal  to  grant  a writ  of  prohibition  in  a criminal 
cause  or  matter.  Bankes  L.J.,  at  p.  106,  referred  to  Rex  v. 
Governor  of  Brixton  Prison;  Ex  parte  Bavarkar,  [1910]  2 K.B. 
1056,  where  Fletcher  Moulton  L.J.  said:  “If  any  portion  of  an 
application  or  order  involves  the  consideration  of  a criminal 
cause  or  matter,  it  arises  out  of  it,  and  in  such  a case  this  Court 
is  not  competent  to  entertain  an  appeal.” 

Swinfen  Eady  L.J.  referred  to  s.  47  of  The  Judicature  Act, 
which  provided  that  no  appeal  should  lie  from  any  judgment  of 
the  High  Court  in  any  criminal  cause  or  matter,  and  to  the 
words  of  Lord  Esher  M.R.  in  Ex  parte  Woodhall  (1888),  20 
Q.B.D.  832,  where  that  learned  Master  of  the  Rolls  said,  at  p. 
836:  “I  think  that  the  clause  of  s.  47  in  question  applies  to  a 
decision  by  way  of  judicial  determination  of  any  question  raised 
in  or  with  regard  to  proceedings,  the  subject  matter  of  which  is 
criminal,  at  whatever  stage  of  the  proceedings  the  question 
arises.” 

The  question  there  determined  was  that  there  was  no  appeal 
from  the  refusal  of  the  Queen’s  Bench  Division  to  grant  a writ 
of  habeas  corpus  in  a criminal  matter.  Swinfen  Eady  L.J.  also 
referred  to  Ex  parte  Schofield,  [1891]  2 Q.B.  428,  and  Reg.  v. 
Tyler  et  al.,  [1891]  2 Q.B.  588,  in  which  cases  it  was  held  that 
no  appeal  would  lie  from  an  order  of  the  Queen’s  Bench  Division 
refusing  a mandamus  in  a criminal  matter.  Bray  L.J.,  in  the 
Garrett  case,  was  of  the  opinion  that  the  law  as  laid  down  in 
Ex  parte  Woodhall,  supra,  governed  and  that  the  Court  could  not 
entertain  the  appeal.  In  Ex  parte  Schofield,  Lord  Esher  M.R. 
said  that  the  decision  in  Ex  parte  Woodhall  was  conclusive  upon 
the  question  and  that  the  Court  of  Appeal  had  no  jurisdiction  to 
hear  the  appeal  from  an  order  of  the  Queen’s  Bench  Division 
refusing  a mandamus  in  a proceeding  in  a criminal  cause  or 
matter.  Lord  Esher  referred  to  that  passage  in  his  judgment  in 
the  Woodhall  case  which  I have  already  quoted.  He  referred 
also  to  the  fact  that  in  Ex  parte  Woodhall  an  application  for 
habeas  corpus  was  before  the  Court  and  that  in  Reg.  v.  Whit- 
church (1881),  7 Q.B.D.  534,  it  was  held  that  an  appeal  could 
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not  be  entertained  with  respect  to  certiorari  made  in  criminal 
proceedings.  Lord  Esher  further  said,  at  p.  432: 

“Here  the  application  is,  not  for  a certiorari,  but  for  a man- 
damus to  compel  the  magistrate  to  state  a case  in  order  to  have 
it  determined  whether  his  decision  was  right  or  wrong.  I think 
that  there  is  no  real  distinction  between  the  two  cases.  The 
present  case  is,  I think,  covered  by  the  reasoning  in  Reg.  v. 
Whitchurch  and  Ex  parte  Woodhall.  I am  therefore  of  opinion 
that  we  have  no  jurisdiction  to  hear  this  appeal,  and  that  it  must 
be  dismissed.” 

The  decision  in  Ex  parte  Woodhall  is  referred  to  at  some 
length  in  the  Storgoff  case  in  the  Supreme  Court  of  Canada  by 
Mr.  Justice  Rand,  Mr.  Justice  Kellock,  and  Mr.  Justice  Estey, 
and  it  is  without  question  one  of  the  principal  authorities  upon 
which  their  judgments  are  founded.  The  reasons  given  by  the 
judges  of  the  Court  of  Appeal  in  England  in  Ex  parte  Schofield 
and  Reg.  v.  Tyler  for  holding  that  no  appeal  lies  in  a criminal 
matter  with  respect  to  proceedings  for  mandamus,  are  also  based 
in  large  part  upon  Ex  parte  Woodhall.  It  follows,  therefore,  that 
the  decision  in  In  re  Storgoff  is  to  be  applied  in  determining  the 
nature  and  character  of  an  application  for  an  order  for  man- 
damus. The  application  for  mandamus  is  a matter  of  procedure, 
as  are  certiorari,  prohibition  and  habeas  corpus,  and  it  is  the 
nature  and  character  of  the  proceedings  in  which  the  mandamus 
is  sought  which  provides  the  test  whether  the  application  is 
criminal  or  civil. 

Because  of  the  fact  that  I have  come  to  the  conclusion,  for 
the  reasons  given,  that  the  matter  before  the  Court  is  one  which 
falls  within  the  criminal  law,  and  that  the  application  for 
mandamus  is  in  a criminal  proceeding,  I must  hold  that  this 
Court  is  without  jurisdiction  to  hear  the  appeal.  The  preliminary 
objection  taken  by  the  respondent  is  allowed  and  the  appeal  is 
dismissed  with  costs. 

In  view  of  this  disposition  of  the  appeal,  it  is  not  necessary 
to  consider  or  to  discuss  the  merits  of  the  case,  and  I merely 
wish  to  say  that  it  is  possible  I might  not  have  come  to  the  same 
conclusion  as  that  expressed  in  the  judgment  of  the  learned 
District  Court  Judge. 

Aylesworth  J.A. : — This  is  an  appeal  from  an  order  of  the 
Honourable  Mr.  Justice  Urquhart,  dated  24th  February  1947, 
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refusing  an  application  for  an  order  in  the  nature  of  a prerogative 
writ  of  mandamus  directed  to  the  District  Court  of  the  District 
of  Thunder  Bay,  to  hear  the  appeal  of  the  appellant  against  a 
conviction  and  order  dated  23rd  November  1946  and  made  by 
Walter  Russell,  Esquire,  a police  magistrate  in  and  for  the  said 
district.  The  magistrate  convicted  appellant  of  a breach  of  the 
provisions  of  s.  5 of  The  Reinstatement  in  Civil  Employment 
Act,  1946  (Dom.),  c.  63,  and  ordered  it  to  pay  a fine  of  $400, 
together  with  the  costs  of  the  Court,  and  to  pay  Alfred  L.  John- 
son the  sum  of  $12,157.67.  On  appeal  from  the  decision  of  the 
magistrate.  His  Honour  Judge  Mulligan,  Judge  of  the  District 
Court  of  the  said  District  of  Thunder  Bay,  held  that  appellant 
had  not  complied  with  certain  conditions  precedent  to  a proper 
appeal  as  prescribed  by  s.  750(b)  and  (c)  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36  and  that  by  reason  thereof  he  had  no  juris- 
diction to  hear  the  appeal.  Urquhart  J.  agreed  with  the  conclu- 
sion of  the  learned  District  Court  Judge. 

In  argument  before  this  Court,  counsel  for  the  Crown  took 
the  preliminary  objection  that  this  Court  is  without  jurisdiction 
to  hear  the  appeal  on  the  ground  that  the  matter  is  a criminal 
cause  or  matter  and  that  the  order  appealed  from  is  an  order 
made  in  a criminal  cause  or  matter.  He  submits  that  the  subject 
matter  is  therefore  one  exclusively  within  the  competence  of  the 
Parliament  of  Canada  and  that  no  appeal  lies,  none  having  been 
expressly  conferred  by  any  Dominion  statute,  including  The 
Criminal  Code.  The  point  is  a troublesome  one  and  it  is  necessary 
to  examine  the  relevant  authorities  in  detail. 

In  Re  Broom  (1911),  3 O.W.N.  51,  102,  18  C.C.C.  254,  20 
O.W.R.  30,  244  {suh  nom.  Broom  v.  Denison),  the  accused  was 
discharged  by  a magistrate  on  the  hearing  of  a charge  of  assault 
against  him.  An  application  was  then  made  to  the  magistrate 
to  issue  a summons  against  the  accused  for  perjury,  which  the 
magistrate  refused  to  do.  Motion  was  then  made  before  Middle- 
ton  J.,  as  he  then  was,  for  an  order  of  mandamus  directing  the 
magistrate  to  issue  the  summons.  Middelton  J.  refused  to  make 
the  order,  and  an  appeal  from  his  order  was  dismissed.  The 
report  of  the  case  merely  notes  the  dismissal  of  the  appeal  from 
the  order  of  Middleton  J.,  no  reasons  being  given. 

In  Re  Rex  v.  Daly  et  al,  50  O.L.R.  156,  41  C.C.C.  354,  [1924] 
1 D.L.R.  819,  Middleton  J.  granted  an  order  of  mandamus  re- 
quiring the  County  Court  Judges’  Criminal  Court  of  the  County 
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of  York  to  proceed  to  try  the  applicants  upon  certain  charges  of 
conspiracy  to  defraud  laid  under  s.  444  of  The  Criminal  Code, 
and  to  try  certain  other  charges  brought  against  the  applicants. 
Objection  had  been  taken  to  the  jurisdiction  of  the  Court  to 
grant  the  order  and  Middleton  J.  in  overruling  the  objection  said, 
in  part: 

‘T  am,  however,  of  opinion  that,  even  though  the  matter 
arises  out  of  the  administration  of  the  criminal  law,  the  juris- 
diction to  award  a mandamus  so  as  to  secure  to  one  charged 
with  an  offence  his  due  trial  in  accordance  with  the  law,  is  purely 
civil.  It  is  part  of  the  jurisdiction  of  this  Court,  derived  from  the 
law  of  England  under  the  various  Acts  constituting  our  civil 
courts,  and  conferring  upon  them,  among  other  things,  the  old 
jurisdiction  of  the  Court  of  King’s  Bench.” 

An  appeal  from  this  order  was  dismissed.  Upon  the  objection 
as  to  the  jurisdiction  of  the  Supreme  Court  to  grant  the  order 
of  mandamus,  Hodgins  J.A.,  stated: 

‘T  agree  with  Middleton  J.  that  mandamus  from  the  Supreme 
Court  of  Ontario  will  lie  to  the  County  Court  Judge’s  Criminal 
Court. 

“While  the  application  is  made  in  what  appears  to  be  a 
criminal  cause  or  matter,  the  right  to  a mandamus  is  not  inter- 
fered with  by  anything  in  the  Criminal  Code.” 

Smith  J.A.  upon  the  same  point,  observed:  ‘T  am  also  of 
opinion  that  the  objection  to  the  jurisdiction  to  make  the  order 
appealed  from  is  not  well-founded.” 

Magee  J.A.,  while  dissenting  as  to  the  result  of  the  appeal, 
deals  with  the  question  of  jurisdiction  as  follows:  ‘T  agree  that 
the  Supreme  Court  has  power  to  grant  a mandatory  order  to  the 
County  Court  Judge’s  Criminal  Court.” 

The  case  came  before  the  Privy  Council  in  1924:  Attorney- 
General  for  Ontario  v.  Daly,  [1924]  A.C.  1011,  42  C.C.C.  302, 
[1924]  3 D.L.R.  667,  [1924]  3 W.W.R.  235.  I quote  in  full  what 
was  there  said  as  to  the  question  of  jurisdiction: 

“Their  Lordships  have  now  been  put  in  possession  of  all  the 
circumstances  of  the  case  and  have  been  informed  of  the  argu- 
ments put  before  the  Ontario  Courts,  and  they  are  satisfied  that 
in  fact  no  serious  question  arises  as  to  the  jurisdiction  of  the 
Supreme  Court  to  grant  a mandamus  in  such  a case  as  this. 
That  Court  is  clothed  by  statute  with  all  the  powers  formerly 
belonging  to  the  Courts  of  Queen’s  Bench  and  Common  Pleas 
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of  Upper  Canada,  which  clearly  included  a power  (as  in  England) 
to  issue  an  order  of  mandamus  to  an  inferior  Court;  and  although 
it  appears  that  no  rules  regulating  the  method  in  which  that 
power  is  to  be  exercised  have  yet  been  made,  that  circumstance 
does  not,  in  their  Lordships’  view,  prevent  the  Supreme  Court 
from  making  full  use  of  its  powers.  It  follows  that,  in  their  Lord- 
ships’  opinion,  there  is  no  doubt  whatever  as  to  the  power  of  the 
Supreme  Court  to  grant  a mandamus,  and  no  question  of  any 
irregular  intrusion  by  a civil  Court  in  a criminal  matter”. 

In  Re  Rex  v.  Speirs  (1924),  55  O.L.R.  290,  Orde  J., 
as  he  then  was,  refers  to  the  judgment  of  Middleton  J.  and  of 
the  Appellate  Division  in  Re  Rex  v.  Daly  et  al.,  supra,  and  states : 

“ . . . the  jurisdiction  of  the  Supreme  Court  of  Ontario  over 
inferior  courts  by  way  of  mandamus  is  not  dependent  upon  the 
Code,  but  is  a purely  civil  matter  vested  in  the  Supreme  Court 
under  the  various  Acts  constituting  our  civil  courts.  The  inferior 
court,  though  exercising  jurisdiction  over  criminal  matters,  re- 
mains nevertheless  a civil  court,  subject,  even  while  exercising 
criminal  jurisdiction,  to  the  power  of  the  Supreme  Court  to 
compel  it  to  exercise,  and  to  prohibit  it  from  exceeding,  that 
jurisdiction.” 

In  Rex  V.  Stubhs;  In  re  Gross,  39  Man.  R.  1,  53  C.C.C.  384, 
[1930]  2 W.W.R.  219,  [1930]  4 D.L.R.  299,  the  Court  of  Appeal 
of  Manitoba  heard  and  allowed  an  appeal  from  an  order  of 
a single  judge  granting  an  order  of  mandamus  directed  to  a 
County  Court  Judge  to  hear  and  determine  an  appeal  in  a 
criminal  matter. 

From  a careful  perusal  of  the  judgment  in  this  last-mentioned 
case  and  of  the  Appellate  Division  and  of  the  Privy  Council  in  the 
Daly  case,  supra,  it  seems  clear  that  no  objection  was  raised  or 
argued  concerning  the  jurisdiction  of  the  appellate  Court,  on  an 
appeal  from  an  order  of  mandamus  made  in  a criminal  cause  or 
matter.  In  the  Daly  case  the  objection  was  as  to  the  jurisdiction 
to  make  the  order  in  the  first  instance,  not  as  to  the  jurisdiction 
to  hear  an  appeal  from  such  an  order.  I think,  therefore,  that 
the  judgment  of  the  Appellate  Division  and  that  of  the  Privy 
Council  deal  only  with  the  question  of  the  jurisdiction  of  the 
Supreme  Court  of  Ontario  to  hear  and  determine  in  the  first 
instance  an  application  for  an  order  of  mandamus  in  a criminal 
matter. 


C.A.  Rex  V*  Marathon  Paper  Mills.  Aylesworth  J.A.  547 

It  is  argued  on  behalf  of  the  appellant,  in  reliance  chiefly 
upon  the  remarks  of  Middleton  J.  in  Re  Rex  v,  Daly  et  al.,  above 
quoted,  that  mandamus  is  always  a civil  matter,  and  that  there- 
fore an  appeal  lies  from  an  order  made  upon  an  application  for 
prerogative  mandamus  in  a criminal  cause  or  matter,  even  in 
the  absence  of  any  express  right  of  appeal  conferred  by  Dominion 
statute.  While  the  remarks  of  that  learned  judge  there  made  may 
be  open  to  such  a construction,  I am  unable  to  And  any  support 
for  it  in  the  judgments  in  that  case  delivered  in  appeal  and,  as 
I have  already  said,  I do  not  think  the  ratio  of  such  judgments 
extends  at  all  to  the  preliminary  objection  here  taken. 

Although  the  matter  was  ably  argued  to  the  contrary  by 
counsel  for  the  appellant,  I entertain  no  doubt  that  the  cause  or 
matter  in  respect  of  which  the  order  for  mandanus  is  sought 
is  a criminal  cause  or  matter;  nor  do  I entertain  any  doubt  that 
the  order  sought  is  an  order  in  that  matter : Re  Rex  v.  Thompson^ 
[1946]  O.R.  560,  86  C.C.C.  206,  2 C.R.  139,  [1946]  4 D.L.R.  591; 
In  re  Storgoff,  [1945]  S.C.R.  526,  84  C.C.C.  1,  [1945]  3 D.L.R. 
563  (sub  nom.  Rex  v.  Storgoff);  Ex  parte  Schofield,  [1891]  2 
Q.B.  428;  Reg.  v.  Tyler  et  al.,  [1891]  2 Q.B.  588;  Rex  v.  Garrett; 
Ex  parte  Sharf  et  al.,  [1917]  2 K.B.  99;  Amand  v.  Home  Sec- 
retary et  al.,  [1943]  A.C.  147,  [1943]  2 All  E.R.  381. 

These  two  first-mentioned  authorities,  and  others  not  quoted, 
make  it  clear  that  in  the  view  of  the  Supreme  Court  of  Canada 
and  the  Court  of  Appeal  of  this  Province,  applications  for  pro- 
hibition and  for  habeas  corpus,  although  of  such  a nature  as  to 
be  capable  of  being  made  in  either  civil  or  criminal  causes  or 
matters,  themselves  take  on  the  nature,  either  civil  or  criminal, 
of  the  particular  proceedings  in  which  the  applications  are  made. 
Similarly,  applications  for  habeas  corpus,  prohibition  and  man- 
damus have  been  considered  exhaustively  by  the  English  Court 
of  Appeal  and  by  the  House  of  Lords  for  the  purpose  of  deter- 
mining whether  or  not,  in  the  particular  case,  an  order  for  one 
or  another  of  these  remedies  ought  to  be  considered  as  being  an 
order  made  in  a criminal  cause  or  matter.  As  to  mandamus,  in 
particular,  see  Ex  parte  Schofield,  supra,  and  Reg.  v.  Tyler  et  al., 
supra. 

In  Rex  V.  Garrett;  Ex  parte  Sharf  et  al.,  supra,  Bankes  L.J., 
at  p.  105,  states:  “There  is  a manifest  distinction  between  a 
case  in  which  the  correctness  of  some  decision  given  in  a criminal 
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cause  or  matter  is  in  question  and  a case  where  the  question  is 
whether  some  particular  tribunal  has  any  jurisdiction  at  all  in 
reference  to  some  criminal  cause  or  matter  upon  which  it  is  asked 
to  adjudicate.  I have  looked  into  the  cases  and  I cannot  find  that 
this  distinction  has  ever  received  any  recognition  in  this  Court. 
On  the  contrary  I find  a number  of  cases  which  proceed  upon 
the  assumption  that,  though  the  distinction  may  exist,  both 
classes  of  cases  fall  within  the  section.” 

The  learned  Lord  Justice  was  there  referring,  of  course,  to 
s.  47  of  The  Judicature  Act,  1873,  prohibiting  an  appeal  to  the 
Court  of  Appeal  in  a criminal  cause  or  matter  (now  s.  31(1)  (a) 
of  The  Supreme  Court  of  Judicature  (Consolidation)  Act,  1925). 
In  my  view,  there  is  also  no  ground  for  recognition  of  any 
difference  in  principle,  so  far  as  jurisdiction  (or  lack  of  it)  to 
hear  an  appeal  is  concerned,  where  the  question  is  whether  the 
Supreme  Court  in  the  first  instance  has  rightly  or  wrongly  re- 
fused to  direct  some  inferior  tribunal  to  entertain  a criminal 
cause  or  matter  which  it  has  rejected  on  the  ground  of  its  lack 
of  jurisdiction.  Prerogative  mandamus,  like  prohibition  or  cer- 
tiorari, is  a matter  of  procedure  and  takes  the  colour  of  the 
proceeding,  either  civil  or  criminal,  which  it  directs  to  be  carried 
on. 

In  Amand  v.  Home  Secretary  et  al.,  supra.  Lord  Wright,  at 
p.  162,  states  the  principle  thus:  “The  principle  which  I deduce 
from  the  authorities  I have  cited  and  the  other  relevant  author- 
ities which  I have  considered,  is  that  if  the  cause  or  matter  is 
one  which,  if  carried  to  its  conclusion,  might  result  in  the  con- 
viction of  the  person  charged  and  in  a sentence  of  some  punish- 
ment, such  as  imprisonment  or  fine,  it  is  a ‘criminal  cause  or 
matter.’  The  person  charged  is  thus  put  in  jeopardy.  Every 
order  made  in  such  a cause  or  matter  by  an  English  Court,  is  an 
order  in  a criminal  cause  or  matter,  even  though  the  order,  taken 
by  itself,  is  neutral  in  character  and  might  equally  have  been 
made  in  a cause  or  matter  which  is  not  criminal.” 

Applying  these  principles  to  the  instant  appeal,  it  would 
appear  that  no  authorities  of  our  own  Courts  are  to  be  found 
which  are  exactly  in  point  with  respect  to  an  appeal  from  an 
order  on  an  application  for  prerogative  mandamus  such  as  was 
made  here.  I feel  bound  to  hold,  however,  that  the  point  really 
is  conclusively  decided  in  principle,  for  the  reasons  I have  stated 
and  as  illustrated  by  the  authorities  above  referred  to,  that  the 
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preliminary  objection  is  well  taken,  that  this  Court  is  without 
jurisdiction  to  hear  the  appeal  and  that  the  appeal  ought  to  be 
dismissed  upon  that  ground. 

It  is  perhaps  unnecessary  to  add  that,  holding  the  view  which 
I have  expressed  as  to  the  preliminary  objection,  I am  not  to  be 
taken  as  either  affirming  or  rejecting  the  views  expressed  in  the 
judgments  below  concerning  the  jurisdiction  of  the  District  Court 
or  the  lack  of  it. 

Appeal  dismissed  with  costs  for  want  of  jurisdiction. 

Solicitor  for  the  accused,  appellant:  James  F.  W.  Ross,  Port 
Arthur. 


[GALE  J.] 

Re  Walpole. 

Wills — Interpretation — Residue  Payable  on  ^‘termination  of  hostilities”. 

A testatrix,  by  a will  made  in  1944,  directed  her  executors  to  hold  the 
residue  of  her  estate  “in  trust  until  the  termination  of  the  hostilities 
in  which  Canada  is  now  engaged”,  and  “at  the  termination  of  hos- 
tilities” to  pay  it  to  her  son,  if  he  was  then  alive. 

Held,  the  son  became  entitled  to  the  residue  on  14th  August  1945,  when 
the  last  of  Canada’s  enemies  surrendered  unconditionally,  and  active 
operations  in  the  field  ceased,  notwithstanding  the  fact  that  a state 
of  war  continued  in  law  after  that  time,  and  had  not  been  terminated 
at  the  time  of  the  motion.  It  was  clear  that  the  testatrix  used  the 
words  in  this  sense,  and  not  in  any  more  formal  sense,  meaning  the 
official  end  of  the  war  by  the  signing  and  ratification  of  peace 
treaties. 

A MOTION  for  the  advice  and  direction  of  the  Court. 

12th  April  1947.  The  motion  was  heard  by  Gale  J.  in  Weekly 
Court  at  London. 

S.  E.  Weir,  K.C.,  an  executor,  in  person. 

C.  B.  Kirk,  for  the  executors. 

E.  M.  Shortt,  for  Edward  Bauer. 

7th  June  1947.  Gale  J.: — This  extremely  interesting  matter 
arises  by  reason  of  a clause  in  the  last  will  and  testament  of  the 
above-mentioned  Emma  Agnes  Walpole,  who  died  at  London 
on  the  16th  April  1945.  Letters  probate  of  her  will  were  issued 
to  Frederick  Kenneth  Walpole,  Edward  Bauer  and  Samuel  Ed- 
ward Weir,  the  executors  therein  named. 
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The  will  was  signed  by  the  testatrix  on  the  27th  September 
1944,  and  after  appointing  the  above-named  executors,  she  de- 
vised and  bequeathed  all  her  property  to  them  upon  certain 
trusts,  involving  the  payment  of  her  debts,  testamentary  expen- 
ses and  succession  duties,  the  delivery  over  of  certain  specific 
articles,  and  the  setting  aside  of  a fund  for  the  care  of  her  grave. 
The  residue  of  the  estate  is  disposed  of  under  the  provisions  of 
clause  2(h),  and  it  will  be  sufficient  for  the  purpose  of  this 
judgment  to  set  out  that  it  reads  in  part  as  follows : 

“To  hold  the  remainder  of  my  said  property  in  trust  until 
the  termination  of  the  hostilities  in  which  Canada  is  now  engaged 
. . .;  should  my  son  be  alive  at  the  termination  of  the  said  hos- 
tilities to  give  him  all  that  remains  of  my  said  property  at  that 
time;  in  the  event  of  the  death  of  my  son  before  the  termination 
of  the  said  hostilities,  to  pay  . . . and  divide  . . . the  then  remain- 
der” among  certain  other  persons. 

Upon  this  motion  the  Court  is  asked  whether  the  said  Fred- 
erick Kenneth  Walpole  has  become  entitled  to  the  residue  of  the 
estate  under  the  provisions  of  the  above  clause. 

The  motion  was  launched  by  Mr.  Weir,  one  of  the  above- 
mentioned  executors,  who  found  himself  in  the  unenviable  posi- 
tion of  having  to  decide  whether  Mr.  Walpole  is  presently  en- 
titled to  the  residue  of  the  estate.  Mr.  Weir  was  left  with  no 
alternative  but  to  bring  the  matter  to  the  attention  of  the  Court, 
and  in  doing  so  he  appeared  personally  to  explain  his  position  in 
the  contest  between  his  fellow-executors,  Mr.  Bauer  being  one  of 
the  prospective  beneficiaries  in  the  event  that  the  son  does  not 
take  under  clause  2(h) , supra. 

It  appears  that  Kenneth  Frederick  Walpole  was  served  with 
the  notice  of  this  motion  but  he  declined  to  be  represented  by 
counsel.  I was  loth  to  proceed  with  the  argument  until  Mr.  Wal- 
pole had  been  requested  again  to  instruct  counsel,  and  although 
my  wishes  in  that  regard  were  made  known  to  him,  he  remained 
adamant  in  his  decision  and  the  motion  was  of  necessity  dealt 
with  in  the  absence  of  counsel  on  his  behalf.  That  Mr.  Walpole 
exercised  unusual  foresight  will  be  indicated  by  the  result  of  the 
motion  and  by  the  fact  that  counsel  for  the  executors,  as  might 
be  expected,  went  out  of  his  way  to  present  the  matter  in  such 
manner  as  fully  to  protect  Mr.  Walpole. 

On  the  hearing  of  the  motion  I appointed  Mr.  Shortt  to  repre- 
sent any  persons,  in  being  or  otherwise,  other  than  Mr.  Walpole 
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or  Mr.  Bauer,  who  may  be  entitled  to  share  in  the  residue  of  the 
estate  under  the  residuary  clause,  it  being  conceded  that  for  the 
purposes  of  this  motion  Mr.  Shortt  could  properly  represent  all 
persons  in  opposition  to  the  claim  of  Mr.  Walpole. 

Perhaps  I should  say  at  the  outset  that  before  launching 
the  motion  Mr.  Weir  sought  assistance  by  communicating  with 
the  Department  of  External  Affairs  for  Canada,  and  in  the  cor- 
respondence which  ensued  the  Acting  Under  Secretary  of  State 
for  External  Affairs  took  the  position  that:  “The  state  of  war 
between  Canada  and  the  enemy  powers  exists  today  de  facto 
and  de  jure.  Actual  hostilities  between  Canada  and  the  last  of 
the  belligerents  ceased  on  the  14th  August  when  Japan  sur- 
rendered unconditionally.  However,  there  has  been  no  official 
declaration  concerning  the  actual  cessation  of  hostilities  . . 
The  Department  has  evinced  considerable  interest  in  the  out- 
come of  this  motion,  but  it  should  be  pointed  out  that  I am 
merely  interpreting  the  will  of  the  testatrix,  and  in  doing  so  I 
am  concerned  only  with  what  is  meant  by  the  words  which  she 
used  in  the  paragraph  under  consideration.  This  judgment 
cannot  have  any  wide  application. 

I conceive  it  to  be  my  duty  to  attempt  to  determine  what 
was  meant  by  the  testatrix  when  she  signed  the  will  in  question, 
and  to  do  so  I should  apply  the  general  rule  that  the  words  are 
to  be  first  read  as  ordinary  words  in  their  grammatical  and  or- 
dinary sense.  Such  approach  should  be  made  before  resort  is 
had  to  cases  upon  similar  documents.  It  was  said  by  Lord  Justice 
Kay  in  In  re  TredweU;  Jeff  ray  v.  Tredwell,  [1891]  2 Ch.  640 
at  659-60,  that  the  true  way  to  construe  a will  is  to  form  an 
opinion  apart  from  the  cases  and  then  see  whether  the  cases 
require  a modification  of  that  opinion;  not  to  begin  by  consider- 
ing how  far  it  resembles  other  wills  on  which  decisions  have 
been  given. 

Adopting  that  principle,  I have  no  hesitation  in  holding  that 
the  testatrix  intended  that  her  son  Frederick  Kenneth  Walpole 
should  be  entitled  to  the  residue  of  her  estate  upon  the  uncondi- 
tional surrender  of  Germany  or  Japan,  whichever  should  be  last. 
At  that  moment  actual  fighting,  to  all  intents  and  purposes, 
was  stopped.  I cannot  bring  myself  to  believe  that  she  was  using 
the  words  in  question  in  an  international  sense  or  in  the  manner 
of  diplomats,  but  rather  in  the  sense  which  prompted  the  peoples 
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of  the  allied  nations  to  celebrate  the  end  of  fighting  on  the  8th 
May  1945,  and  the  14th  August  1945,  respectively. 

It  was  conceded  that  a formal  state  of  war  still  exists  and 
that,  as  the  Department  of  External  Affairs  puts  it,  “a  state  of 
war  has  continued  in  law  up  to  the  present  time”.  Accordingly, 
Mr.  Shortt  contends  that  since  the  will  in  question  was  drawn 
by  a solicitor,  he  and  the  testatrix,  in  using  the  term  “termina- 
tion of  hostilities”  must  have  had  in  mind  only  a condition  of 
affairs  which  is  recognized  by  the  law.  However,  I am  con- 
vinced that  the  deceased  was  looking  to  the  end  of  actual  fight- 
ing between  the  warring  nations — the  substantial  cessation  of 
active  hostilities.  It  would  be  extremely  difficult  to  think  that 
it  was  her  intention  that  the  phrase  should  be  taken  to  mean 
the  formal  and  official  end  of  the  war  by  the  signing  and  rati- 
fication of  peace  treaties. 

It  was  also  argued  by  counsel  on  behalf  of  Mr.  Bauer  that, 
as  a matter  of  fact,  hostilities  are  still  raging  in  many  parts  of 
the  world,  but  it  must  be  remembered  that  such  activities  are  of 
a sporadic  nature  and  are  not  the  official  efforts  of  nations  as 
such. 

Referring  only  to  the  will  then,  I am  firmly  of  the  opinion  that 
the  deceased’s  son  became  entitled  to  the  residue  of  the  estate 
on  the  14th  August  1945,  the  date  of  unconditional  surrender  by 
the  Japanese. 

Turning  to  the  cases,  I find  nothing  to  detract  from  that  view. 
The  will  cases  on  the  subject  demonstrate  that  the  Court  must 
always  endeavour  to  ascertain  the  deceased’s  intention;  the  cases 
dealing  with  other  documents  establish  that  the  word  “hostilities” 
imports  something  in  the  nature  of  active  warfare,  and  generally 
must  be  distinguished  from  the  broader  term  “war”. 

The  most  important  and  helpful  decision  in  will  construction 
matters  is  that  of  Cohen  J.  in  In  re  Cooper;  Bendall  v.  Cooper, 
[1946]  Ch.  109.  There  the  testator  by  codicil  made  in  1941 
directed  that  in  the  event  of  the  death  of  himself,  his  wife  and  his 
two  sons  “during  the  present  war”,  certain  pecuniary  legacies 
were  to  be  paid  and  the  residue  was  to  go  to  his  sister-in-law  in 
substitution  for  the  provisions  in  favour  of  his  wife  and  sons  con- 
tained in  his  will.  The  testator  and  his  wife  both  died  in  1943, 
but  at  the  time  of  the  judgment,  in  October  1945,  the  two  sons 
were  living.  It  was  argued  that  as  no  treaty  of  peace  had  been 
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signed,  much  less  concluded  in  World  War  II,  “the  present  war 
still  continues”.  At  pp.  113-4  Mr.  Justice  Cohen  says: 

“I  agree  that  if  I construed  the  words  ‘the  present  war’  in 
their  strict  legal  sense  I should  be  forced  to  the  conclusion  to 
which  Sir  Norman  seeks  to  drive  me.  But  the  court  is  not  bound, 
in  construing  a will,  to  give  to  each  word  its  strict  legal  mean- 
ing . . . When  a person  refers  to  ‘the  end  of  the  present  war,’ 
he  may  mean  the  date  on  which,  in  accordance  with  strict  legal 
principles,  the  war  is  brought  to  an  end  by  ratification  of  a 
Treaty  of  peace,  but  the  ordinary  man  would  be  much  more 
likely  to  have  in  mind  the  effective  end  of  hostilities.” 

His  Lordship  held  that,  having  regard  to  the  provisions  of  the 
codicil  and  the  actual  circumstances,  the  testator,  in  drawing 
his  will,  had  in  mind  not  the  conclusion  of  a treaty  of  peace  but 
the  effective  end  of  hostilities  between  the  United  Kingdom 
and  her  allies  on  one  hand  and  Germany  and  her  allies  on  the 
other.  It  was  his  view  that  expressions  such  as  “during  the 
present  war”  are  not  to  be  regarded  as  having  a strict  primary 
meaning  in  wills,  which  would  require  to  be  displaced  by  the  con- 
text, but  that  the  meaning  is  to  be  gathered  from  the  contents 
of  the  entire  document. 

Accepting  the  principle  that  the  Court  must  always  seek  to 
ascertain  the  true  intention  of  the  author  of  the  document, 
McCardie  J.  in  Ruffy-Arnell  and  Baumann  Aviation  Company , 
Limited  v.  The  King^  [1922]  1 K.B.  599,  held  that  the  parties 
to  a contract  there  under  review  contemplated  that  the  term 
the  “duration  of  the  war”  would  be  tantamount  to  “the  substan- 
tial continuation  of  active  hostilities”  and  he  therefore  came  to 
the  conclusion  that  14th  December  1918,  when  the  armistice  for 
the  first  Great  War  was  continued,  was  the  proper  and  just 
date  intended.  At  p.  613  he  said:  “At  that  time  . . .•  there 

had  been  a substantial  cessation  of  active  hostilities”.  See  also 
Rattray  v.  Holden  (1920) , 36  T.L.R.  798. 

In  the  Cooper  and  Ruffy-Arnell  cases,  the  expressions  “during 
the  present  war”  and  the  “duration  of  the  war”,  respectively, 
were  construed  as  being  synonymous  with  the  words  “until  the 
cessation  of  hostilities”.  That  being  so,  the  judges  there  were 
of  the  view  that  the  two  wars  were  terminated  when  field  opera- 
tions came  to  a halt,  and  it  is  obvious  that  had  the  words  being 
considered  in  those  matters  been  similar  to  those  which  are  in 
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the  will  before  me,  the  judges  would  have  reached  the  same  result 
with  considerably  less  hesitation. 

Many  cases  have  drawn  attention  to  the  distinction  between 
the  expression  “cessation  of  hostilities”  and  phrases  such  as  “con- 
clusion of  peace”  or  “declaration  of  peace”  or  “end  of  the  war”. 
For  example,  in  Kotzias  v.  Tyser,  [1920]  2 K.B.  69,  Roche  J. 
at  p.  77  distinguishes  between  the  “conclusion  of  peace”  and 
the  phrase  “termination  of  war”.  That  decision  was  approved  in 
Lloyd  V.  Bowring  (1920) , 36  T.L.R.  397. 

In  Britain  Steamship  Company,  Limited  v.  The  King,  [1921] 
1 A.C.  99,  (more  commonly  known  as  the  Petersham  and  the 
Matiana  cases) , the  House  of  Lords  were  called  upon  to  consider 
the  true  meaning  of  the  words  “hostilities”  and  “warlike  opera- 
tions” as  used  in  a charter-party.  At  p.  133  of  the  report.  Lord 
Wrenbury  says:  “All  the  decisions  have  I think  proceeded,  and 

in  my  judgment  have  rightly  proceeded,  upon  the  footing  that 
the  word  ‘hostilities’  does  not  mean  ‘the  existence  of  a state  of 
war’  but  means  ‘acts  of  hostility’  or  (to  use  the  noun  substantive 
which  follows)  ‘operations  of  hostility.’  ” 

Certain  American  cases  have  likewise  pointed  to  the  fact  that 
the  words  “war”  and  “hostilities”  are  not  coextensive.  In  Hijo 
V.  United  States  (1904),  194  U.S.  315,  Harlan  J.,  in  considering 
whether  a state  of  war  existed  at  the  happening  of  a certain 
event,  said  at  p.  323: 

“A  state  of  war  did  not  in  law  cease  until  the  ratification  in 
April,  1899,  of  the  treaty  of  peace.  ‘A  truce  or  suspension  of 
armies’,  says  Kent,  ‘does  not  terminate  the  war,  but  it  is  one 
of  the  commercia  belli  which  suspends  its  operations  ...  At 
the  expiration  of  the  truce,  hostilities  may  recommence  without 
any  fresh  declaration  of  war.’  1 Kent,  159, 161”. 

In  United  States  v.  Anderson  (1869),  9 Wall.  56  at  70,  the 
end  of  the  American  Civil  War  is  distinguished  from  “the  cessa- 
tion of  hostilities”.  In  In  re  Yamashita  (1946),  327  U.S.  1,  the 
late  Chief  Justice  Stone,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  referred  to  the  fact  that  the  cessation 
of  hostilities  does  not  necessary  coincide  with  the  end  of  a war, 
and  at  p.  12  the  Chief  Justice  would  seem  to  suggest  that 
hostilities  of  war  usually  involve  military  operations  or  activities. 
In  this  regard  I should  also  refer  to  Citizens^  Protective  League 
et  al.  V.  Byrnes  (1946) , 64  Fed.  Supp.  233. 
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In  Murray’s  New  English  Dictionary,  voL  5,  p.  410,  in  dealing 
with  the  definition  of  the  word  “hostility”,  reference  is  made  to 
the  fact  that  on  17th  October  1781,  Lord  Cornwallis,  in  a letter 
to  General  Washington,  wrote:  “I  propose  a cessation  of  hostili- 

ties for  twenty-four  hours.” 

In  support  of  my  suggestion  that  the  cases  indicate  that  there 
is  a distinction  between  active  operations  of  war  in  the  field  and 
a state  of  war  as  such,  I refer  to  the  Britain  Steamship  Company 
cases,  supra j where  Lord  Atkinson  says  at  p.  114 : 

“I  concur  with  Atkin  L.J.  in  thinking  that  the  word  ‘hostili- 
ties’ connotes  the  idea  of  belligerents,  properly  so  called,  enemy 
nations  at  war  with  one  another,  and  is  used  to  describe  the 
operations,  offensive,  defensive,  or,  possibly,  protection  of  the  one 
against  the  other,  in  the  conduct  of  their  war.” 

Two  American  cases  also  emphasize  the  distinction.  In  Queen 
Ins.  Co.  of  America  v.  Globe  & Rutgers  Fire  Ins.  Co.  (1922), 
282  Fed.  976,  the  Circuit  Court  of  Appeals,  Second  Circuit,  had 
to  consider  the  meaning  of  the  phrase  “all  consequences  of 
hostilities  or  warlike  operations”  in  a policy  of  insurance.  Manton 
J.  said  at  p.  979 : 

“What  is  meant  by  the  phrase  ‘hostilities  and  warlike  opera- 
tions’, as  used  in  the  war  risk  policy?  There  is  little  of  aid  in 
the  authorities  established  by  the  courts  of  this  country.  The 
question  has  been  considered  by  the  British  courts  in  a consid- 
erable number  of  cases.  There  the  authorities  may  be  sum- 
marized as  holding  that  ‘hostilities’  is  intended  to  describe  an 
actual  operation,  offensive  or  defensive,  in  the  conduct  of  war, 
and  ‘warlike  operations’  as  operations  in  time  of  war.  The  peril 
must  be  due  directly  to  some  hostile  action,  if  it  be  considered 
a warlike  risk.” 

In  Lincoln  et  al.  v.  Harvey  et  al.  (1945),  191  S.W.  2d  764, 
the  Court  of  Civil  Appeals  in  Texas  was  called  upon  to  decide 
whether  rental  contracts  entered  into  for  the  “duration  of  the 
war”  terminated  only  when  a formal  declaration  by  the  sovereign 
authority  of  the  United  States  had  been  pronounced  or  whether 
the  war  terminated  when  the  general  contest  by  force  ceased 
between  the  United  States  on  the  one  hand  and  her  enemies  on 
the  other.  Because  of  some  error  in  practice,  the  appeal  was 
dealt  with  on  another  ground,  but  at  p.  765  Bond  C.J.  said: 
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“War  means  and  intends  the  destruction  of  life  and  property, 
and  when  such  carnage  is  ended,  war  is  ordinarily  terminated 
within  the  contemplation  of  such  contracts.” 

Then,  too,  the  recognized  dictionaries  show  that  the  word 
“hostility”  implies  operations  or  action  as  distinguished  from  the 
broader  term  “war”.  To  illustrate,  Webster’s  New  International 
Dictionary,  at  p.  1039,  defines  “hostilities”  as  “acts  of  warfare”, 
and  further  says  that:  ‘Hostility  is  (commonly  open)  antag- 
onism, esp.  as  manifested  in  action”. 

The  only  cases  which  would  appear  to  be  in  conflict  with  the 
views  expressed  above  are  the  case  of  Luse  Land  and  Develop- 
ment Company,  Limited  v.  North  Saskatchewan  Land  Company, 
Limited,  13  Sask.  L.R.  431,  [1920]  3 W.W.R.  571,  55  D.L.R.  380, 
and  two  Australian  cases  of  O'Neill  v.  O'Connell  (1945),  19 
Aust.  L.J.  227  and  Australian  Textiles  Pty.  Ltd.  v.  Common- 
wealth of  Australia  (1945),  19  Aust.  L.J.  319.  In  the  former, 
Mr.  Justice  Taylor  was  required  to  interpret  a contract  which 
provided  that  certain  moneys  were  to  be  paid  “at  the  expiration 
of  one  year  from  the  date  of  the  termination  of  hostilities  be- 
tween Great  Britain  and  Germany”.  He  held  that  the  phrase 
“termination  of  hostilities”  when  used  in  the  contract  before 
him  would  have  reference  to  the  signing  and  ratification  of  a 
treaty  of  peace.  It  was  pointed  out  by  the  learned  judge,  how- 
ever, that  the  contract  was  a commercial  transaction  involving 
commercial  relations  and,  accordingly,  that  the  parties  to  it  must 
have  had  in  mind  that  payments  should  not  be  made  until  an 
economic  calm  had  been  restored.  There  the  contract  had  to 
be  regarded  in  a business  sense  and  in  the  words  of  Mellish  L.J. 
in  The  ^^Teutonia";  Duncan  et  al.  v.  Roster  (1872),  L.R.  4 P.C. 
171  at  182,  it  should  be  “construed  fairly  and  liberally  for  the 
purpose  of  carrying  out  the  object  of  the  parties”.  Indeed,  the 
Luse  case  cannot  be  of  any  real  assistance  to  me  because  the 
“arm-chair”  method  of  interpretation  of  wills  cannot  be  applied 
to  statutes,  regulations  or  contracts.  On  the  same  reasoning 
the  Australian  cases  are  of  little  help  as  in  each  instance  the 
Court  was  called  upon  to  interpret  a certain  statute. 

It  is  not  without  interest  that  one  officer  of  the  Crown  is  of 
the  opinion  that  hostilities  have  now  ended.  In  his  very  com- 
prehensive report  of  1st  October  1946  to  his  Minister,  the  Deputy 
Minister  of  Labour  for  Canada  commences  by  calling  attention 
to  the  fact  that  “war  conditions  prevailed  until  August  15,  1945 
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on  which  date  hostilities  against  Japan  came  to  an  end”,  and 
later  says  that  “cessation  of  hostilities  cause  an  immediate  change 
in  the  work  of  the  Department”. 

In  the  result  then  I have  come  to  the  conclusion  that  the 
testatrix’s  son,  Frederick  Kenneth  Walpole,  became  entitled  to 
the  residue  of  the  estate  on  the  14th  August  1945.  I should  also 
add  that  in  my  view  the  residuary  clause  in  question  is  not  void 
for  uncertainty  and  does  not  violate  the  rule  against  perpetuities. 

Counsel  for  the  executors  and  for  Mr.  Bauer  should  have 
their  costs  of  the  motion  out  of  the  estate;  those  of  the  executors 
on  a solicitor  and  client  basis. 


Order  accordingly. 

Solicitor  for  the  applicant:  A.  C.  Thompson,  London. 


[COURT  OF  APPEAL.] 

Re  Barr. 

Wills — Legacies  and  Annuities — When  Payable — Deficiency  of  Assets — 
Interest  on  Legacies  and  Arrears  of  Annuities. 

Where  no  time  for  payment  of  a legacy  is  fixed  by  the  will  it  is  payable 
at,  and  therefore  bears  interest  from,  the  end  of  a year  after  the 
testator’s  death.  Lord  v.  Lord  (1867),  L.R.  2 Ch.  782  at  789,  applied. 
As  to  annuities  provided  for  in  a will,  the  general  rule  is  that  they 
accrue  from  day  to  day,  commencing  with  the  date  of  the  testator’s 
death.  Both  these  rules,  however,  will  be  displaced  if  the  will,  either 
expressly  or  by  implication,  shows  a contrary  intention  on  the  part 
of  the  testator. 

A testator  directed  his  trustees  to  set  aside  sufficient  capital  to  produce 
an  income  of  $12,000  annually  for  his  widow,  to  be  paid  to  her  until 
her  death  or  remarriage,  and  made  this  provision  a first  charge  on 
all  his  estate.  He  also  provided  for  legacies  and  special  trust  funds 
and  annuities.  There  were  never  sufficient  assets  to  set  up  the  trust 
fund,  and  for  some  years  after  his  death  the  income  was  insufficient 
to  pay  the  full  amount  to  the  widow,  and,  by  order  of  the  Court,  the 
income  was  supplemented  for  this  purpose  by  withdrawals  from 
capital.  In  the  years  immediately  preceding  this  application  the  in- 
come was  more  than  sufficient  for  the  widow’s  annuity,  after  repay- 
ment of  the  advances  from  capital. 

Held,  in  view  of  the  express  language  of  the  will,  neither  the  legacies 
nor  any  other  gifts  or  benefits  became  payable  while  the  widow 
remained  alive  and  unmarried,  unless  the  assets  became  sufficient  to 
set  up  the  capital  fund  for  her.  Although  the  language  used  in  con- 
nection with  some  of  the  other  gifts  imported  present  gifts,  the 
obvious  intention  of  the  testator  was  paramount.  Re  Sweazey  (1903), 
2 O.W.R.  792;  Re  Scadding  (1902),  4 O.L.R.  632,  applied;  Re  McLean 
(1919),  16  O.W.N.  81,  referred  to. 

Judgment  of  Smily  J.,  ante,  p.  96,  affirmed. 

An  appeal  by  Ethel  Isabel  Gifford  from  the  judgment  of 
Smily  J.,  ante,  p.  96,  [1947]  2 D.L.R.  365,  pronounced  on  a mo- 
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tion  by  the  executors  and  trustees  of  the  estate  of  Walter  J. 
Barr,  deceased,  for  the  advice  and  direction  of  the  Court. 

18th  April  1947.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Laidlaw  and  Roach  JJ.A. 

Hon.  8.  A.  Hayden,  K.C.,  for  the  appellant  and  two  others: 
The  main  question  is  when  the  legacies  are  payable  under  the 
will  and  codicil,  and  whether  there  is  any  indication,  either  in 
express  words  or  by  necessary  implication,  that  payment  is  to 
be  postponed.  Prima  facie,  if  legacies  are  not  paid  within  a year, 
the  legatees  are  entitled  to  interest.  The  provision  that  the 
widow’s  annuity  is  to  be  a first  charge  on  the  estate  merely 
empowers  the  trustees  to  encroach  on  capital  to  make  up  the 
annuity;  without  such  a provision  in  the  will  they  would  not 
have  that  power:  Re  McLean;  Le  Jeune  v.  Butler  (1918),  14 
O.W.N.  137,  affirmed  (1919),  16  O.W.N.  81.  Although  it  was  held 
in  that  case  that  payment  of  the  legacies  was  to  be  postponed, 
that  decision  was  based  upon  the  wording  of  the  will,  and  not 
merely  upon  the  fact  that  the  annuity  was  made  a first  charge, 
which,  Kelly  J.  said,  would  not  of  itself  have  postponed  payment. 
See  also  In  re  Platt;  Sykes  v.  Dawson,  [1916]  2 Ch.  563.  [Roach 
J.A.:  But  in  that  case  there  was  a definite  share  of  the  estate 
from  which  the  annuity  was  to  be  paid;  here  the  trustees  were 
instructed  to  set  aside  sufficient  capital  to  provide  for  an  annuity 
of  a stated  amount.  Is  that  not  a distinction?]  Had  the  will 
stopped  there,  there  would  have  been  a mere  gift  of  income  to 
the  widow,  and  the  trustees  would  have  had  no  right  to  encroach 
on  capital.  [Robertson  C.J.O. : The  effect  of  the  codicil  may 
have  been  to  eliminate  the  direction  as  to  setting  aside  a sum. 
What  is  the  effect  of  the  order  of  McEvoy  J.  of  1935?]  That 
order  merely  interprets  the  testator’s  intention. 

Two  questions  must  be  considered:  the  testator’s  intention 
and  the  effect  of  the  order  of  McEvoy  J.  The  will  was  drawn 
in  1929,  when  the  testator  was  a wealthy  person.  He  died  in 
January  1930,  and  until  recently  there  has  never  been  sufficient 
income  from  the  whole  estate  to  pay  the  annuity,  and  therefore 
McEvoy  J.  permitted  the  trustees  to  encroach  on  capital.  The 
case  is  indistinguishable  from  In  re  Platt;  Sykes  v.  Dawson, 
supra. 

[Robertson  C.J.O.:  Does  not  charging  the  whole  estate  pre- 
vent the  distribution  of  corpus?  If  the  legacies  are  not  yet  pay- 
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able,  they  cannot  bear  interest.]  The  executors  must  pay  the 
annuity,  but  they  should  distribute  any  surplus  moneys.  [Robert- 
son C. J.O. : They  have  not  yet  set  aside  a capital  sum  to  provide 
for  the  annuity.] 

The  fact  that  the  estate  was  in  difficulties  does  not  show  that 
the  testator  intended  to  postpone  the  payment  of  legacies. 
[Robertson  C.J.O.:  Surely  that  would  postpone  the  due  date.] 
It  might  postpone  the  date  of  distribution,  but  not  the  legatees’ 
rights  under  the  will.  No  intention  to  postpone  is  indicated  in  the 
will,  and  Smily  J.  must  have  concluded  that  the  testator  intended 
that  the  legacies  should  be  payable  at  some  future  date.  [Robert- 
son C.J.O.:  The  question  is  rather  whether  the  legatees  are 
entitled  to  a pro  rata  part  of  the  accumulation  as  interest.] 

Apart  from  express  terms  in  a will,  there  is  a presump- 
tion of  law  that  legacies  are  payable  a year  after  death,  and  there 
is  nothing  in  the  language  of  this  will  amounting  to  a direction  to 
defer  payment.  The  problem  arises  only  because  of  the  condition 
of  the  estate.  The  principle  behind  payment  of  interest  in  such 
circumstances  is  that  it  is  in  the  nature  of  damages  for  depriva- 
tion of  moneys  to  which  there  is  a right:  Lord  v.  Lord  (1867), 
L.R.  2 Ch.  782.  The  onus  of  establishing  that  payment  is  to  be 
postponed  is  on  those  who  assert  it,  and  a legatee  has  a right 
to  interest  unless  postponement  is  directed  by  the  testator: 
Wolford  et  al.  v.  Wolford,  [1912]  A.C.  658  at  663-4,  approves 
Lord  V.  Lord,  supro.  The  testator  was  apparently  aware  of  this, 
because  he  expressly  postponed  payment  of  legacies  to  em- 
ployees of  the  Goldsmith  Company. 

The  effect  of  Smily  J.’s  order  is  to  benefit  the  residuary 
legatees,  some  of  them  charitable  institutions,  at  the  expense 
of  members  of  the  testator’s  family.  We  refer  also  to  Wood  v. 
Penoyre  (1807),  13  Ves.  325,  33  E.R.  316,  and  Boker  v.  Boker 
(1858),  6 H.L.  Cas.  616,  10  E.R.  1436. 

Question  3,  as  to  the  rate  of  interest,  becomes  important 
because  of  the  judgment  of  Barlow  J.  in  Re  Nothonson,  [1946] 
O.R.  421,  [1946]  3 D.L.R.  3.  Our  submission  is  that  4 per  cent, 
on  the  special  trust  funds,  and  5 per  cent,  on  the  legacies,  would 
be  the  proper  rates. 

C.  H.  Wolker,  for  Mary  W.  Boyes  and  three  other  legatees, 
in  support  of  the  appeal,  had  nothing  to  add. 

F.  G.  FitzGerold,  for  Dorothy  Scott,  an  annuitant,  supporting 
the  appeal,  submitted  that  the  annuity  to  her  was  payable  from 
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the  date  of  death,  referring  to  Re  Crothers  (1922),  22  O.W.N. 
400. 

W.  Judson,  for  the  Toronto  General  Hospital,  respondent: 
Interest  does  not  accrue,  and  is  not  payable,  on  any  of  these 
legacies  until  the  widow’s  charge  on  all  the  assets  of  the  estate 
ceases,  and  that  charge  is  likely  to  continue  until  her  death. 
This  case  is  governed  by  Re  McLean  <1919),  16  O.W.N.  81. 

There  is  no  disposition  of  surplus  income  by  the  will,  and  it 
therefore  accumulates.  [Robertson  C.J.O.  : There  is  no  provision 
for  accumulation;  does  not  your  argument  make  a new  will?] 
The  codicil  makes  the  position  clear.  Surplus  income  not  re- 
quired for  the  annuity  is  part  of  the  estate,  and  comes  within 
the  scope  of  the  charge.  I refer  also  to  Re  Sweazey  (1903),  2 
O.W.R.  792,  and  Re  Scadding  (1902),  4 O.L.R.  632  at  638,  as  to 
the  time  for  payment  of  legacies. 

Walford  et  al.  v.  Wolford,  [1912]  A.C.  658,  is  entirely  dif- 
ferent from  this  case.  No  legatee  under  this  will  is  in  a position 
to  sue  for  his  legacy,  because  of  the  charge  in  favour  of  the 
widow.  If  the  legatees  are  entitled  to  payment,  this  estate  has 
been  improperly  administered  ever  since  1930.  In  Harbin  v. 
Masterman,  [1896]  1 Ch.  351,  the  Court  directed  the  trustees 
to  set  aside  a sum  sufficient  to  secure  an  annuity,  but  in  28  Hals- 
bury,  2nd  ed.  1938,  p.  203,  it  is  said  that  appropriation  does  not 
discharge  the  balance  of  the  estate.  I refer  also  to  In  re  Evans 
and  BettelVs  Contract,  [1910]  2 Ch,  438. 

If  these  legatees  are  entitled  to  any  interest,  their  claim 
must  be  subject  to  The  Limitations  Act,  R.S.O.  1937,  c.  118, 
s.  17(1). 

J.  W.  McMaster,  for  two  granddaughters:  The  language  of 
the  codicil  is  much  clearer  than  that  of  the  will. 

J.  G.  Middleton,  for  the  Hospital  for  Sick  Children,  submitted 
his  client’s  rights  to  the  Court. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infants:  I adopt  the 
argument  submitted  on  behalf  of  the  Toronto  General  Hospital. 
These  legatees  have  no  present  right  of  action.  Further,  the 
will  definitely  creates  priorities,  and  if  interest  were  payable 
it  would  not  be  payable  pari  passu. 

H.  M.  Howell,  for  the  Public  Trustee,  referred  to  Earle  v. 
Bellingham  {No.  2)  (1857),  24  Beav.  448,  53  E.R.  430. 

E.  M.  Lee,  for  the  executors  and  trustees,  submitted  his 
clients’  rights  to  the  Court,  pointing  out  that  the  questions  had 
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been  submitted  because  of  the  substantial  tax  that  would  be 
payable  if  the  annuity  were  capitalized. 

Hon.  8.  A.  Hayden,  K.C.,  in  reply. 

Cur.  adv.  vult. 

10th  June  1947.  The  judgment  of  the  Court  was  delivered  by 

Roach  J.A.: — This  is  an  appeal  from  the  judgment  pro- 
nounced on  the  9th  January  1947  by  the  Honourable  Mr.  Justice 
Smily  on  a motion  made  before  him  by  the  executors  and  trustees 
of  the  estate  of  Walter  J.  Barr,  deceased,  for  the  advice  and 
opinion  of  the  Court  upon  certain  questions  which  arose  in  the 
course  of  the  administration  of  the  estate  and  involving  the 
interpretation  of  certain  provisions  contained  in  the  will  of  the 
deceased. 

The  testator  died  on  or  about  the  9th  January  1930,  leaving 
a will  dated  the  4th  March  1929,  and  a codicil  thereto  dated 
the  27th  November  1929. 

The  scheme  of  the  will,  as  amended  by  the  codicil,  is  as 
follows : 

First : 

After  directing  payment  of  his  just  debts,  funeral  and  testa- 
mentary expenses  and  succession  duties,  and  after  appointing 
his  executors  and  trustees,  by  para.  4 he  gives  to  his  widow, 
Harriett  Jane  Barr: 

(a)  a pecuniary  legacy  of  $15,000; 

(b)  the  use  of  his  house  and  household  goods  during  her 
lifetime  and  so  long  as  she  does  not  remarry; 

(c)  the  sum  of  $8,000  yearly,  payable  in  quarterly  instal- 
ments, in  connection  with  which  the  testator  by  his  will  gave 
the  following  direction: 

‘T  ALSO  DIRECT  that  a sufficient  sum  be  set  apart  by  my 
trustees  as  capital  to  produce  an  annual  income  of  Eight 
Thousand  Dollars  ($8000)  and  that  the  said  income  be  paid 
in  quarterly  instalments,  if  same  can  be  arranged,  to  my  said 
wife,  so  long  as  she  remains  my  widow  and  unmarried,  and 
upon  her  death  or  re-marriage  said  capital  sum  shall  revert 
to  my  residuary  estate.  And  I further  direct  that  my  said  wife 
shall  have  no  power  to  alienate,  charge  incumber  or  dispose  of 
said  income  or  any  part  thereof  by  way  of  anticipation  or  other- 
wise. The  foregoing  provisions  for  my  wife  I direct  shall  form 
a first  charge  upon  all  my  Estate.” 
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By  the  codicil  the  testator  increased  that  amount  and  gave 
directions  in  connection  therewith  in  the  following  language: 

“ . . . I desire  to  increase  said  amount  of  annual  income  and 
hereby  direct  my  Trustees  to  set  apart  a sufficient  sum  as 
capital  to  produce  the  annual  income  of  Twelve  Thousand 
Dollars  ($12,000)  in  stead  thereof,  and  same  to  pay  to  my  said 
wife  subject  to  the  terms  and  conditions  in  said  paragraph  [para. 
4 of  the  will]  set  forth  and  in  order  to  remove  any  doubts  I 
further  direct  that  the  provisions  for  the  benefit  of  my  said  wife 
as  set  forth  in  said  Will  as  amended  by  this  Codicil  shall  be  a 
first  charge  upon  all  my  estate  prior  to  all  legacies,  gifts  or 
benefits  bequeathed  or  devised  to  any  other  person,  persons  or 
Corporations  in  my  said  Will,  and  Codicil.” 

Second : 

He  then  bequeathed  the  following  legacies  by  para.  5 of  the 
will: 

(A)  To  Katie  Barr  the  sum  of  $8,000  and  in  the  event  of 
her  predeceasing  the  testator,  the  same  to  be  paid  to  her  children 
in  equal  shares. 

(B)  To  each  of  the  four  children  of  Katie  Barr,  the  sum  of 
$500. 

(C)  To  set  aside  the  sum  of  $10,000  and  to  pay  the  income 
derived  therefrom  as  follows:  (1)  to  Thomas  C.  Barr  during  his 
lifetime;  (2)  upon  his  death  to  his  three  daughters  in  equal 
shares  until  they  each  attain  the  age  of  25  years,  or  marry; 
and  to  pay  the  capital  thereof  in  equal  shares  to  the  said 
daughters  as  each  of  them  in  turn  attains  the  age  of  25  years, 
or  marries,  whichever  event  first  occurs. 

(D)  To  set  aside  the  sum  of  $6,000,  the  income  from  and  the 
capital  of  which  is  to  be  paid  to  each  of  the  daughters  of  Thomas 
C.  Barr  in  the  same  manner  as  is  the  income  and  capital  of  the 
gift  of  $10,000. 

(E)  A legacy  of  $500  each  to  Aggie  Barr,  Nairn  Lee,  Leonard 
Walker  and  Mrs.  Minnie  Pulford. 

(F)  A legacy  of  $4,000  to  Marjorie  Walker. 

(G)  A legacy  of  $1,000  to  Eden  Walker. 

(H)  Two  legacies  of  $2,000  each  to  the  Queen  Mary  Hospital 
for  Consumptive  Children. 

(I)  A legacy  of  $2,000  to  the  Sick  Children’s  Hospital. 

(J)  A legacy  of  $1,000  to  the  Sisterhood  of  St.  John  the 
Divine,  Toronto. 
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(K)  A legacy  of  $1,000  to  The  Bishop  Bethune  College, 
Oshawa,  Ontario. 

(L)  Legacies  to  certain  employees  of  The  Goldsmith  Com- 
pany of  Canada  Limited,  concerning  which  he  gave  the  following 
direction:  “I  hereby  direct  that  the  said  allowance  shall  be  paid 
out  of  the  proceeds  of  the  sale  or  realization  of  my  interest  in 
the  said  Company,  and  shall  be  postponed  without  interest  being 
chargeable  thereon  until  my  interest  in  the  said  Company  has 
been  fully  realized  upon  ...” 

Third  (by  paras.  6,  7,  8 & 9) : 

“Subject  to  the  above  and  to  the  payment  of  [his]  just  debts, 
and  testamentary  and  funeral  expenses”,  the  residue  of  his 
estate  is  given  to  his  trustees  with  certain  powers,  including 
the  power  to  invest,  upon  the  following  trusts : 

(a)  To  pay  to  his  daughter,  Ethel  Isobel  Gifford,  the  sum 
of  $50,000. 

(b)  To  pay  to  his  stepdaughter,  Dorothy  Scott,  the  sum  of 

$1,000. 

(c)  To  set  aside  a sufficient  sum  to  produce  an  annual  income 
of  $500  the  said  income  to  be  paid  semi-annually  to  his  said 
stepdaughter  during  her  life  and  on  her  death  to  be  paid  and 
applied  towards  the  education,  maintenance  and  support  of  her 
lawful  issue  in  equal  shares,  and  the  capital  thereof  to  be  paid 
to  her  children  in  equal  shares  upon  each  of  them  in  turn  attain- 
ing the  age  of  25  years. 

(d)  “Subject  to  the  foregoing”  the  balance  of  the  residue  is 
to  be  divided  into  two  equal  shares,  (1)  the  income  from  one 
share  to  go  to  his  daughter,  Ethel  Isobel  Gifford,  during  her  life 
and  on  her  death  the  capital  of  such  share,  subject  to  certain 
restrictions  as  to  amount  and  time  of  payment,  to  her  children 
in  equal  shares;  (2)  the  income  from  the  other  share  to  be  paid 
and  applied  toward  the  maintenance,  education  and  support  of 
the  children  of  his  deceased  daughter  Florence  McFarren  in 
equal  shares  until  each  of  them  attains  the  age  of  21  years,  and 
thereafter  to  each  of  the  said  children  in  equal  shares  with  the 
power  in  each  of  the  said  children  to  dispose  of  his  share  of 
the  capital  thereof  by  will  or  appointment,  and  failing  such 
appointment  the  share  of  each  child  shall  revert  to  the  residue. 
Fourth : 
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In  the  event  of  the  happening  of  certain  contingencies,  which 
I need  not  here  note,  certain  parts  of  the  residue  are  to  go  in 
equal  shares  to  certain  named  charities. 

Fifth : 

By  the  codicil  the  sum  of  $500  is  to  be  paid  to  the  Rector  and 
Wardens  of  St.  Paul’s  Church,  Bloor  Street  East,  Torono,  to  be 
applied  towards  the  endowment  building  fund  of  the  Church. 

By  a judgment  of  the  Court  dated  23rd  February  1935, 
made  on  an  application  by  the  executors  and  trustees  for  advice 
and  directions,  it  was  declared  that: 

“ ...  if  the  income  from  the  estate  should  prove  insufficient 
to  provide  the  annual  income  of  $12,000.00  to  which  the  widow 
is  entitled  . . . whatever  amount  is  necessary  to  make  up  the 
said  yearly  sum  of  $12,000.00  shall  be  paid  out  of  the  capital 
of  the  Estate  and  . . . the  said  yearly  sum  of  $12,000.00  is  a 
first  charge  upon  all  the  estate  of  the  testator  prior  to  all 
legacies,  gifts  or  benefits  bequeathed  or  devised  to  any  other 
person,  persons  or  corporation  under  the  said  Will  and  Codicil.” 
The  executors  and  trustees  paid  the  widow  her  bequest  of 
$15,000.  The  income  from  the  balance  of  the  estate  was  in- 
sufficient to  pay  the  widow  the  yearly  sum  of  $12,000,  and  from 
time  to  time  the  executors  and  trustees  encroached  on  the  capital 
to  cover  the  deficiency.  They  have  not  paid  the  remaining 
legacies,  and  have  not  set  up  the  special  trust  funds  provided 
by  the  terms  of  the  will. 

Due  to  increased  earnings  by  the  capital  of  the  estate  in 
1945,  there  was  income  more  than  sufficient  to  pay  the  yearly 
sum  of  $12,000  to  the  widow,  and  the  trustees  were  enabled  to 
repay  into  the  capital  account  the  sum  of  $3,000  which  had  been 
taken  therefrom  to  make  up  the  earlier  deficiency  of  income.  This 
left  in  the  income  account,  as  of  31st  December  1945,  the  sum 
of  $1,911.38.  In  the  opinion  of  the  trustees,  for  a few  years  at 
least,  there  will  continue  to  be  a surplus  of  income  over  and 
above  the  said  sum  of  $12,000. 

The  age  of  the  widow  is  now  84  years. 

In  these  circumstances  the  executors  and  trustees  moved 
the  Court  for  its  directions  and  advice,  and  the  judgment  now 
appealed  against  was  delivered.  It  declared,  inter  alia: 

(1)  In  the  events  which  have  happened,  that  the  legatees 
are  not  now  entitled  to  have  a pro  rata  part  of  the  surplus  income 
from  the  assets  of  the  estate,  over  and  above  the  annuity  of 
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$12,000  to  the  widow,  paid  to  them  as  interest  on  their  respective 
legacies  as  from  one  year  after  the  date  of  the  death  of  the 
deceased,  and  that  the  life  tenants  of  the  special  trust  funds 
are  not  now  entitled  to  have  a yro  rata  part  of  such  surplus 
income  paid  to  them  as  interest  on  the  amounts  of  their  respec- 
tive trust  funds  as  from  the  date  of  the  death  of  the  deceased, 
and  that  the  annuitant  under  para.  8 of  the  will  (Dorothy  Scott) 
is  not  now  entitled  to  have  a pro  rata  part  of  such  surplus  income 
paid  to  her  on  her  annuity  as  from  the  date  of  the  death  of  the 
deceased. 

(2)  When  the  trustees  have  assented  to  payment  of  the 
legacies  and  to  set  up  the  special  trust  funds,  including  that  for 
the  said  annuitant  Dorothy  Scott,  the  legatees  and  the  life 
tenants  of  the  special  trust  funds  are  not  entitled  to  have  interest 
then  paid  to  them  computed  from  one  year  after  the  death  of 
the  deceased,  and  the  annuitant  under  para.  8 of  the  will  is  not 
then  entitled  to  have  her  annuity  paid  to  her  from  the  date  of 
the  death  of  the  deceased. 

(3)  Interest  on  the  legacies  and  on  the  special  trust  funds 
and  the  said  annuity  are  payable  only  from  the  date  on  which 
sufficient  funds  are  available  to  set  up  the  trust  fund  for  the 
widow  and  to  provide  for  payment  of  the  legacies  in  the  first 
five  paragraphs  of  the  will,  that  is,  the  legacies  mentioned  under 
the  heading  “Second”  in  the  scheme  of  the  will,  which  I have 
set  out  above. 

From  that  judgment  Ethel  Isobel  Gifford  appeals.  She  is 
supported  on  this  appeal  by  those  persons  represented  by  Mr. 
Walker  and  Mr.  FitzGerald.  The  Sick  Children’s  Hospital, 
through  its  counsel,  submits  its  rights  to  the  Court.  All  others 
interested  oppose  the  appeal  and  support  the  judgment  appealed 
against. 

The  primary  question  which  here  arises  is  this,  namely,  when 
are  the  legacies  payable?  The  answer  to  that  question  deter- 
mines the  next  one,  which  is,  when  does  interest  on  the  legacies 
begin  to  run,  because  the  legacies  bear  interest  only  from  the 
date  upon  which  they  are  payable? 

On  behalf  of  the  appellant,  and  those  supporting  her  on  this 
appeal,  it  was  urged  that  the  legatees  have  a right  to  be  paid 
their  respective  legacies  one  year  after  the  death  of  the  testator; 
that  the  exigency  which  resulted,  or  any  exigency  which  may 
result,  in  a deficiency  of  income  for  the  widow  does  not  destroy 
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that  right;  that  if  such  exigency  results  per  accidens  in  the 
legacies  not  in  fact  being  paid,  the  legatees  are  entitled  to 
interest  on  their  legacies  as  compensation  for  non-payment  on 
the  due  date.  The  annuitant  Dorothy  Scott,  with  like  reasoning, 
contends  that  her  annuity  commences  and  is  payable  from  the 
date  of  the  testator’s  death. 

Those  supporting  the  judgment  urge  that  neither  the  legacies 
nor  the  said  annuity  are  payable  until  the  charge  of  the  widow 
on  the  whole  estate  ceases,  and  that  will  only  occur  on  her  death 
or  remarriage. 

Where  no  time  for  payment  of  a legacy  is  fixed  by  the  will 
it  is  payable  at,  and  therefore  bears  interest  from,  the  end  of  a 
year  after  the  testator’s  death:  Lord  u.  Lord  (1867),  L.R.  2 Ch. 
782  at  789. 

The  general  rule  is  that  an  annuity  accrues  from  day  to  day, 
commencing  with  the  date  of  the  death  of  the  testator. 

Here,  as  in  every  such  case,  it  is  the  intention  of  the  testator, 
as  expressed  or  implied  by  him  in  his  will,  that  governs. 

Turning  to  the  will  it  must  be  observed  that  with  respect  to 
the  widow’s  annuity  the  testator  concluded  para.  4,  which  pro- 
vides for  the  same  with  these  words,  namely:  “The  foregoing  pro- 
visions for  my  wife  I direct  shall  form  a first  charge  upon  all  my 
estate.”  Again  in  the  codicil  he  says:  “ ...  in  order  to  remove 
any  doubts  I further  direct  that  the  provisions  for  the  benefit  of 
my  said  wife  as  set  forth  in  said  Will  as  amended  by  this  Codicil 
shall  be  a first  charge  upon  all  my  estate  prior  to  all  legacies, 
gifts  or  benefits  bequeathed”,  etc.  etc.  Then,  if  there  remained 
any  doubt  as  to  the  effect  of  that  specific  language,  it  was  re- 
solved by  the  order  of  McEvoy  J.  which  I have  earlier  quoted. 

Having  regard  to  that  language,  interpreted  as  it  was  by  that 
order,  in  my  opinion  it  is  impossible  to  conclude  that  the  testator 
intended  that  the  legacies  or  any  other  gifts  or  benefits  were  to 
be  paid  during  the  life  of  the  widow  and  so  long  as  she  did  not 
remarry.  To  hold  otherwise  would  mean  that  the  testator  in- 
tended that  part  of  his  estate,  on  the  whole  of  which — and  that 
includes  surplus  income — he  had  given  his  wife  a first  charge, 
should  be  distributed  to  the  legatees  even  while  that  charge 
subsisted. 

For  the  appellant  and  those  supporting  this  appeal  it  was 
urged  that  the  language  by  which  the  bequests  to  the  legatees, 
including  the  life  tenants  of  the  special  trusts,  are  bequeathed, 
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imports  a present  gift.  I think  that  is  so,  except  as  to  the  leg- 
acies given  to  the  employees  of  the  Goldsmith  Company,  but  that 
interpretation,  which  is  arrived  at  by  inference,  must  yield  to  the 
one  which  is  arrived  at  not  by  inference  but  by  reference  to  the 
specific  direction  which  the  testator  himself  pronounced  that  his 
widow  should  have  a first  charge  on  the  whole  estate:  see  Re 
Sweazey  (1903),  2 O.W.R.  792,  and  Re  Scadding  (1902),  4 
O.L.R.  632. 

Counsel  for  the  appellant  and  those  supporting  the  appeal 
point  to  the  fact  that  the  testator  directed  that  payment  of  the 
gifts  to  employees  of  the  Goldsmith  Company  “shall  be  post- 
poned without  interest  being  chargeable  thereon”,  and  argue 
therefrom  that  because  he  had  not  likewise  postponed  the  other 
legacies  without  interest  being  chargeable  thereon  he  must 
have  intended  that  they  should  not  be  postponed,  or  that  if  post- 
poned they  should  bear  interest.  I do  not  think  that  the  failure 
of  the  testator  to  speak  in  terms  of  the  postponement  of  payment 
of  those  other  legacies  concludes  the  question.  The  charge  in 
favour  of  the  widow  is  like  a blanket  covering  the  whole  estate. 
Once  that  blanket  is  removed,  then,  as  between  those  employees 
and  the  other  legatees,  the  testator  makes  a distinction  by  post- 
poning the  payment  of  the  benefits  given  to  those  employees 
until  the  happening  of  the  event  to  which  he  there  refers,  namely, 
the  sale  or  realization  of  his  interest  in  the  company. 

The  argument  of  the  appellant  which  impressed  me  most 
forcibly  was  this,  namely,  that  those  who  would  benefit  by  the 
distribution  of  income  are  members  of  the  testator’s  family  and 
relatives,  while  those  who  benefit  by  its  accumulation  are  char- 
ities, and  that  the  testator  could  not  have  intended  to  prefer  the 
latter  to  the  former.  That  is  a powerful  argument,  and,  speaking 
for  myself,  I should  be  happy  to  be  able  to  give  effect  to  it. 
However,  I feel  that  I am  precluded  from  doing  so  by  the 
language  which  the  testator  himself  employed  and  which  I have 
already  twice  quoted,  and  also  by  the  order  of  McEvoy  J. 

Decisions  in  other  cases,  which,  of  necessity,  depend  upon  the 
wording  of  the  wills  there  in  question,  are  never  decisive  of  any 
succeeding  case,  unless  such  decisions  establish  a principle.  It 
is  interesting  to  note,  however,  the  degree  of  similarity  between 
the  facts  in  Re  McLean  (1919),  16  O.W.N.  81,  and  the  facts  in 
the  case  at  bar.  There  the  legacy  of  the  appellant  was  held  not 
to  be  payable  until  the  death  of  the  widow.  There,  as  here. 
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there  was  no  legal  principle  involved  except  that  which  must  be 
the  ratio  of  every  such  case,  namely,  to  ascertain  from  the  docu- 
ment what  is  the  intention  of  the  testator,  and  to  carry  that 
intention  into  effect. 

In  my  opinion  the  appeal  must  be  dismissed.  I think,  in  the 
circumstances,  the  costs  of  all  parties  might  well  be  paid  out  of 
the  estate,  those  of  the  trustees  on  a solicitor  and  client  basis, 
and  I would  so  order. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  McCarthy  & McCarthy , Toronto. 

Solicitor  for  the  executors:  Ernest  M.  Lee,  Toronto. 

Solicitors  for  Mary  E.  Royce,  Roberta  Davidson,  Helen 
Richardson  and  Marjorie  Walker:  Macdonald  d Macintosh, 
Toronto. 

Solicitors  for  Harriet  Jane  Barr  and  Dorothy  Scott:  Miller 
d Hunter,  Toronto. 

Solicitors  for  Janet  Bruce  McFarren  and  Mary  Florence  Barr 
Milligan:  McMaster,  Montgomery,  Bullen,  Steele,  Willoughby  d 
McKinnon,  Toronto. 

Solicitors  for  the  Hospital  for  Sick  Children:  Tilley,  Carson, 
Morlock  d McCrimmon,  Toronto. 

Solicitors  for  the  Toronto  General  Hospital:  Daly,  Thistle, 
Judson  d McTaggart,  Toronto. 

Solicitors  for  John  Marston  Gifford  and  Allan  Wearman 
Gifford:  McCarthy  d McCarthy,  Toronto. 
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[COURT  OF  APPEAL.] 

The  Attorney-General  for  Ontario  et  aL  v*  Stevenson* 

Insurance — Aviation  Accident  Insurance — Attachment  of  Risk — Special 
Terms  of  Policy — Persons  Insured — Passengers  Carried  without 
Authority  and  contrary  to  Instructions. 

Underwriters  agreed  to  insure  a Government  Department  in  respect  of 
the  operation  of  aircraft  owned  by  the  Department  and  used  in  fire- 
ranging and  other  business.  In  a “cover-note”  issued  by  the  under- 
writers, under  the  heading  “Particulars  of  Insurance”  appeared  the 
words:  “Personal  Accident  Policy  covering  employees  of  the  Assured 

and/or  others  whom  it  may  be  deemed  necessary  or  expedient  by 
the  Assured  to  cover  (but  excluding,  however,  pilots)  only  whilst 
flying  as  passengers”.  By  a form  attached  to  and  forming  part  of 
the  contract  it  was  stated  that:  “This  policy  insures  all  employees 

(excluding  pilots)  and/or  others  (within  referred  to  as  ‘Insured  Per- 
son’) whilst  travelling  as  passengers  in  regularly  licensed  aircraft”, 
etc.  The  assured  was  required  to  make  monthly  reports  showing 
the  number  of  insured  persons  carried  on  each  flight,  and  the  num- 
ber of  hours  flown,  and  the  premium  was  to  be  calculated  accord- 
ingly. 

The  regulations  of  the  Department  forbade  the  carrying  of  any  per- 
sons other  than  employees,  unless  express  authority  was  given.  T.,  a 
pilot,  in  breach  of  these  regulations,  carried  three  persons  as  passen- 
gers without  having  obtained  permission,  and  all  these  persons  were 
killed  when  the  aircraft  crashed. 

Held,  no  indemnity  was  payable  by  the  insurers  in  respect  of  any  of 
the  passengers,  since  they  were  not  “insured  persons”  within  the 
meaning  of  the  policy.  The  burden  was  on  the  plaintiff,  claiming 
under  the  contract,  to  show  that  before  the  loss  occurred  the  persons 
in  respect  of  whom  the  claim  was  made  had  become  “insured  per- 
sons” by  virtue  of  the  fact  that  the  assured  had  deemed  it  necessary 
or  expedient  to  cover  them,  and  that  the  assured  had  become  charge- 
able with  a premium  in  respect  of  them.  The  contract,  from  its 
nature,  was  not  intended  to  cover  persons  who  were  not  brought 
within  it  until  after  a loss  had  occurred,  to  the  knowledge  of  the 
assured.  The  fact  that  the  clause  in  the  form  attached  to  the 
memorandum  did  not  repeat  the  qualification  after  the  word  “others” 
did  not  alter  the  more  extended  description  contained  under  the 
heading  “Particulars  of  Insurance”. 

An  appeal  by  the  defendant  from  the  judgment  of  McFar- 
land J.,  after  a trial  without  a jury,  in  favour  of  the  Attorney- 
General. 

16th  and  17th  April  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Laidlaw  and  Hogg  JJ.A. 

R.  R.  McMurtry,  K.C.,  for  the  defendant,  appellant:  Definite 
instructions  were  given  to  all  pilots  of  the  named  assured  that 
no  persons  (even  employees)  were  to  be  carried  in  aircraft 
without  written  authority.  None  of  the  persons  who  died  in 
this  accident  was  an  employee,  and  they  were  being  carried  for 
personal  purposes.  According  to  the  regulations,  permission  in 
the  case  of  non-employees  could  be  given  only  by  the  Minister, 
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the  Deputy  Minister,  or  the  Chief  of  Air  Service,  and  admittedly 
no  such  permission  had  been  given  in  this  case.  Persons  carried 
without  such  permission  were  not  covered  by  the  policy.  The 
pilot  clearly  had  no  intention  of  reporting  their  presence  on  the 
flight,  and  would  not  have  done  so,  except  for  the  accident.  The 
assured  could  not  purport  to  ratify  their  carriage  after  the  acci- 
dent. One  of  the  passengers,  in  fact,  was  at  the  controls  of  the 
aircraft,  and  piloted  it  at  least  part  of  the  way.  [Robertson 
C.J.O.:  The  policy  is  not  invalidated  by  the  pilot’s  carelessness.] 
The  policy  in  terms  does  not  apply  except  where  a licensed  pilot 
employed  by  the  assured  is  operating  the  aircraft.  The  evidence 
is  not  conclusive  on  this  point,  however. 

At  trial  the  plaintiffs  took  the  position  that  since  the  de- 
ceased’s names  had  been  included,  after  the  accident,  it  had  been 
deemed  necessary  or  expedient  by  the  assured  to  carry  them. 
[Laidlaw  J.A.:  It  was  the  practice  of  the  assured  to  decide  at 
the  end  of  each  month  who  was  to  be  deemed  to  have  been  insur- 
ed. If  there  had  been  no  accident,  could  not  these  people  have  been 
reported,  and  hence  covered?]  The  inference  is  inescapable  that 
if  there  had  been  no  accident  the  presence  of  these  persons  would 
not  have  been  reported  at  all,  and  hence  no  premium  would  have 
been  paid  for  them.  The  assured  cannot  make  up  his  mind  who 
is  to  be  deemed  insured,  and  ratify  the  carriage,  after  a casualty  : 
The  Insurance  Act,  R.S.0. 1937,  c.  256,  s.  1 (31) . 

The  defendant  admits  that  if  authority  was  given  for  the 
carriage  of  these  persons,  he  is  liable,  since  the  insurance  covered 
all  persons  whom  the  assured  deemed  it  necessary  or  expedient 
to  cover.  But  the  decision  must  be  made  in  each  instance  before 
a person  boards  an  aircraft.  The  assured  was  required  to  make 
reports  of  all  persons  carried  on  each  flight,  and  the  premiums 
were  fixed  on  the  basis  of  those  reports.  It  is  left  to  the  good 
faith  of  the  assured  to  report  accurately.  These  persons  were 
carried  contrary  to  instructions  and  without  the  knowledge  of 
responsible  officers  of  the  Department,  and  it  is  submitted  that 
no  risk  ever  attached.  Coverage  of  such  persons  was  not  con- 
templated under  the  policy.  [Robertson  C.J.O.:  It  is  most 

important  to  know  just  what  the  contract  was.  The  character 
of  the  contract  could  not  be  affected  by  departmental  regula- 
tions. What  is  the  relationship  between  the  cover-note  and  the 
policy,  which  was  not  delivered  until  after  the  accident?] 
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Our  position  is  that  “and/or  others”,  etc.,  meant  those  whom 
the  assured  wished  to  carry  and  protect.  The  action  was  based 
upon  the  whole  of  the  “memorandum  of  insurance”,  or  cover- 
note. 

The  Department  of  Lands  and  Forests,  the  named  assured, 
had  no  insurable  interest  in  the  lives  of  these  persons,  which 
avoids  the  contract  as  to  them:  The  Insurance  Act,  s.  147.  It  is 
true  that  insurable  interest  is  admitted  in  the  cover-note,  but 
this  admission  can  apply  only  to  persons  included  within  the 
terms  of  the  cover-note.  In  such  an  ambiguous  contract  it  must 
be  presumed  that  the  parties  did  not  intend  to  violate  the  law. 
[Robertson  C.J.O.:  These  persons  were  passengers  in  fact, 

and  the  assured  had  a duty  to  carry  them  safely.]  We  would 
be  violating  the  law  if  we  admitted  that  all  persons  who  might 
be  carried  were  insurable.  In  determining  whether  or  not  they 
are  insured,  it  must  be  decided  whether  they  come  within  the 
class  or  category  insured:  Perry  v.  Brandon  (1914),  32  O.L.R. 
94.  Section  147  applies  in  this  case  because  it  is  binding  on  the 
underwriters,  even  if  it  does  not  bind  the  Crown,  and  because 
the  Crown’s  immunity  does  not  extend  to  rights  arising  through 
contract:  Dominion  Building  Corporation  Limited  et  al.  v.  The 
King,  [1933]  A.C.  533,  [1933]  3 D.L.R.  577,  41  C.R.C.  117. 

The  doctrine  of  estoppel  cannot  be  invoked  against  us  if  it 
involves  a violation  of  a statute  made  for  the  public  good:  13 
Halsbury,  2nd  ed.  1934,  p.  402. 

F.  J.  Hughes,  K.C.,  for  the  plaintiffs,  respondents:  The 

regulations  are  not  a part  of  the  contract,  but  a mere  matter 
of  discipline  within  the  Department.  Further,  this  defence  was 
raised  for  the  first  time  ten  months  after  the  accident.  The 
inference  is  that  the  defendant  intended  to  pay  the  claim  until 
the  policy  was  not  renewed  at  expiry.  The  insurers  accepted 
premiums,  based  upon  the  carriage  of  these  persons,  after  they 
knew  of  the  accident.  Proper  authorization  to  carry  passengers 
does  not  matter  to  the  insurer,  and  the  assured  could  ratify  the 
carriage:  Chitty  on  Contracts,  19th  ed.  1937,  p.  455. 

It  is  not  open  to  the  underwriters  to  say  that  the  Crown 
had  no  right  to  make  this  contract  with  them;  there  is  estoppel 
by  representation.  I refer  to  Attorney -General  v.  Hancock, 
[1940]  '1  K.B.  427;  Province  of  Bombay  v.  The  City  of  Bombay 
et  al,,  [1947]  A.C.  58. 
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If  the  respondent  is  entitled  to  the  insurance,  he  is  also  en- 
titled to  interest,  although  it  was  not  claimed:  Commercial 
Finance  Corporation  Ltd.  v.  Merchants  Casualty  Co.^  66  O.L.R. 
10,  [1931]  1 D.L.R.  212,  affirmed  sub  nom.  Retail  Credit  Com- 
pany, Inc.  V.  Commercial  Finance  Corporation  Ltd.  et  al.,  [1932] 
S.C.R.  33,  [1931]  4 D.L.R.  210. 

The  cover-note,  after  the  phrase  about  persons  deemed  neces- 
sary or  expedient  to  cover,  uses  the  words:  “as  per  wording 
attached  and  the  terms  and  conditions  of  Lloyd’s  policy  to  be 
furnished”.  That  is,  expediency  may  be  construed  in  two  ways, 
and  has  been  so  construed  by  the  underwriters.  There  is  nothing 
in  the  policy,  furnished  later,  to  affect  this.  The  definitions  in 
the  policy  are  otherwise  exactly  the  same  as  in  the  cover-note. 
[Robertson  C.J.O.:  Not  every  passenger  was  insured.]  The 

underwriters  did  not  check  the  lists.  These  names  were  deleted 
because  there  had  been  an  accident.  [Robertson  C.J.O.:  Is  this 
insurance  primarily  for  the  benefit  of  the  Department?]  Yes; 
there  is  nothing  to  indicate  that  it  was  part  of  the  terms  of 
employment  that  employees  would  be  insured.  The  proceeds 
would  be  subject  to  the  disposal  of  the  Department.  [Robert- 
son C.J.O.:  What  right  would  the  administrators  have?  The 

Department  might  distribute  the  money  to  the  dependents.] 
The  administrators  were  joined  as  plaintiffs  because  the  cover- 
note  refers  to  the  deceased,  according  to  our  contention,  as 
insured  persons.  [Robertson  C.J.O.:  It  is  only  if  the  policy 

is  considered  as  being  for  the  benefit  of  the  Department  that 
the  Attorney-General  would  have  any  right  to  sue.] 

R.  R.  McMurtry,  K.C.,  in  reply:  There  is  no  evidence  that 

anyone  outside  the  Department  would  receive  the  insurance 
moneys  if  paid. 

The  plaintiffs’  position  has  been  inconsistent.  At  the  trial 
they  relied  on  the  cover-note,  because  it  contained  an  admission 
of  insurable  interest,  and  they  referred  to  18  Halsbury,  2nd  ed. 
1935,  p.  423,  for  the  proposition  that  the  rights  and  liabilities 
of  the  parties  were  governed  by  the  cover-note  during  its  cur- 
rency, and  not  by  the  policy.  The  policy  was  not  delivered  until 
some  time  after  the  accident.  It  cannot  be  said  that  the  terms 
of  the  policy  were  binding  before  it  was  delivered.  [Laidlaw 
J.A.:  What  is  the  effect  of  the  regulations?  They  show  whom 

the  Department  deemed  it  necessary  to  cover,  but  have  they  any 
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bearing  upon  expediency?]  The  evidence  is  that  the  regulations 
were  to  govern  both.  Because  of  the  insurance,  it  was  intended 
to  limit  the  flying  of  persons  for  whom  the  Department  would 
have  to  pay  a premium.  If  the  Department  had  deemed  it  neces- 
sary or  expedient  to  cover  these  persons,  and  had  so  decided 
before  the  accident,  we  would  have  paid. 

Cur.  adv.  vult. 

12th  June  1947.  Robertson  C.J.O. : — This  is  an  appeal  by  the 
defendant  from  so  much  of  the  judgment  of  McFarland  J.,  dated 
24th  December  1946,  after  the  trial  of  the  action  before  him, 
without  a jury,  at  Toronto,  as  awarded  to  the  plaintiff  the 
Attorney-General  for  the  Province  of  Ontario  the  sum  of  $30,000 
and  costs.  By  a notice  to  vary  the  judgment  the  plaintiff  the 
Attorney-General  for  the  Province  of  Ontario  has  given  notice 
claiming  interest  upon  the  sum  of  $30,000  awarded  him,  and  the 
other  plaintiffs  have  given  notice  of  their  contention  that  their 
claims  should  not  have  been  dismissed,  and  should  not  have  been 
dismissed  with  costs,  but  that  judgment  should  have  been  award- 
ed to  all  the  plaintiffs,  or,  in  the  alternative,  judgment  should 
have  been  awarded  to  the  plaintiffs  Miller  and  McCuaig. 

The  action  is  upon  a contract  of  insurance  entered  into 
between  underwriters  at  Lloyd’s,  London,  England,  by  their 
attorney,  the  present  appellant,  and  the  Department  of* Lands 
and  Forests  of  the  Province  of  Ontario  as  the  assured.  While 
the  contract  of  insurance  sued  upon  bears  date  7th  June  1943, 
it  is  necessary,  for  a proper  understanding  of  the  case,  to  refer 
briefly  to  the  earlier  history  of  this  insurance. 

The  Department  of  Lands  and  Forests  of  Ontario  has  a 
number  of  aircraft  used  for  fire-ranging  and  other  purposes 
connected  with  the  business  of  the  Department.  These  aircraft 
are,  of  course,  not  employed  in  the  transporting  of  passengers 
for  hire,  and  the  pilots  are  restricted  by  regulations  as  to  their 
use.  On  occasions  it  is  permissible  for  them  to  carry  employees 
of  the  Department  as  passengers.  Only  by  special  permission  are 
the  pilots  permitted  to  carry  other  persons  than  employees  as 
passengers.  This  special  permission  can  be  given  only  by  the 
Minister,  the  Deputy  Minister,  or  the  Chief  of  the  Division  of 
Air  Service  of  the  Department.  The  departmental  regulations 
were  not  made  an  exhibit,  but  Mr.  Ponsford,  Chief  of  the  Division 
of  Air  Service,  and  Tweed,  the  pilot  of  the  aircraft  with  which 
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this  case  is  concerned,  have  both  admitted  in  their  evidence  that 
the  regulations  governing  the  use  of  the  assured’s  aircraft  so 
provide. 

In  June  1942  a contract  of  insurance  was  entered  into  between 
underwriters  at  Lloyd’s  and  the  Department  of  Lands  and  For- 
ests of  the  Province  of  Ontario,  the  contract  being,  in  the  first 
instance,  contained  in  a “slip”  dated  6th  June  1942,  and  covering 
the  period  1st  June  1942  to  1st  June  1943.  The  “Particulars  of 
Insurance”  contained  in  this  slip  are  as  follows: 

“Personal  Accident  Policy  covering  employees  of  the  Assured 
and/or  others  whom  it  may  be  deemed  necessary  or  expedient 
by  the  Assured  to  cover  (but  excluding,  however,  pilots)  only 
whilst  flying  as  passengers,  against  Death,  Dismemberment 
and/or  Disability  as  per  wording  attached,  and  the  terms  and 
conditions  of  Lloyds  Policy  to  be  furnished. 

“To  cover  for  a Principal  Sum  of  $10,000.00  each  individual, 
subject  to  a limit  of  $50,000.00  any  one  aircraft.  Weekly  in- 
demnity $40.00  each  individual.” 

In  this  “slip”  the  Department  of  Lands  and  Forests  is  re- 
ferred to  as  the  “assured”.  The  persons  covered  are  referred  to 
as  “Insured  Person  [s]”.  The  period  of  the  contract  was  from 
1st  June  1942  to  1st  June  1943.  The  insurance  was  granted  for 
a minimum  and  deposit  premium  of  $500,  subject  to  adjustment 
monthly,  the  adjustment  of  premium  to  be  computed  at  .75c. 
“on  the  capital  sum  insured  per  flying  hour”.  The  assured  agreed 
to  keep  records  of  all  flights,  such  records  to  be  open  to  inspec- 
tion by  the  underwriters  or  their  authorized  representatives.  The 
assured  also  agreed  to  forward  to  the  underwriters  “monthly 
declarations  showing  the  name  of  Insured  Person,  the  amount  of 
insurance  required  and  the  actual  flying  time”. 

This  slip  was  replaced  by  a formal  policy  under  date  7th 
October  1942.  On  the  7th  June  1943,  the  earlier  insurance  having 
expired,  another  “slip”  was  issued  to  the  Department  of  Lands 
and  Forests.  This  slip  contained  the  same  “particulars  of  in- 
surance” as  the  first  slip,  with  the  one  exception  that  the  limit 
for  any  one  aircraft  was  $100,000  instead  of  $50,000.  In  the 
special  conditions  attached  to  the  slip  the  provisions  as  to 
premium  were  the  same,  except  that  the  sum  of  75c.  on  the 
capital  sum  per  flying  hour,  at  which  monthly  adjustments  of 
premium  were  to  be  made,  was  increased  to  84c.  In  the  provision 
for  monthly  declarations  to  be  forwarded  by  the  assured,  instead 
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of  the  words  ‘‘showing  the  name  of  Insured  Person,  the  amount 
of  insurance  required  and  the  actual  flying  time”,  there  are  the 
words,  “showing  the  number  of  Insured  Persons  carried  on  each 
flight  and  the  total  number  of  hours  flown  in  each  flight”.  The 
contract  of  insurance  sued  upon  is  that  evidenced  by  this  slip 
of  7th  June  1943.  It  should  be  mentioned  that  the  “under- 
writers” of  this  insurance  were  not  identical  with  the  under- 
writers of  the  first  contract. 

On  the  23rd  August  1943,  Tweed,  the  pilot  of  the  assured’s 
aircraft  stationed  at  Biscotasing  in  northern  Ontario,  while  en- 
gaged in  fire-ranging,  carried  with  him  on  the  assured’s  aircraft, 
on  leaving  Gogama  on  his  return  journey  to  Biscotasing,  three 
persons,  G.  A.  McCuaig,  Mrs.  Alice  Miller,  and  her  daughter 
Lillian  Miller.  The  pilot  had  no  authority  or  permission  from 
any  person  whomsoever  to  carry  any  of  these  persons  in  the 
aircraft.  None  of  them  was  an  employee  of  the  assured,  nor  was 
their  journey  in  any  way  concerned  with  affairs  of  the  Govern- 
ment. McCuaig  was  a member  of  the  Air  Arm  of  the  Royal 
Navy,  on  leave.  Mrs.  Miller  was  a married  woman  living  at 
Gogama,  and  her  daughter  was  a young  girl  living  with  her 
parents.  Before  arriving  at  its  base  at  Biscotasing  the  aircraft 
crashed,  and  the  three  persons  carried  by  Tweed  in  the  airplane 
lost  their  lives.  This  action  was  brought  on  the  contract  of 
insurance  with  the  Department  to  recover  the  sum  of  $10,000 
in  respect  of  the  death  of  each  of  them.  The  learned  trial  judge 
held  that  the  Attorney-General  for  Ontario  was  entitled  to 
recover  on  the  contract  the  full  amount  sued  for,  but  dismissed 
the  action  so  far  as  the  other  plaintiffs  were  claimants. 

The  appellant  says,  in  the  first  place,  that  none  of  the  three 
persons  was  an  “insured  person”,  as  defined  by  the  contract. 
In  my  opinion  that  is  a good  answer  and  a complete  defence  to 
the  claims  of  all  the  plaintiffs.  While  the  insurance  contract,  in 
covering  as  “insured  persons”  not  only  employees  but  “others 
whom  it  may  be  deemed  necessary  or  expedient  by  the  Assured 
to  cover”,  may  seem  to  leave  to  the  assured  a broad  discretion, 
or  right  of  selection,  as  to  the  persons  to  be  covered,  yet  the 
burden  is  on  the  plaintiffs  to  show  that  before  the  loss  occurred 
the  persons  claimed  to  be  “insured  persons”  had  been  deemed  by 
the  assured  to  be  persons  whom  it  was  necessary  or  expedient  to 
cover,  and  that  the  assured  had  become  chargeable  with  a 
premium  in  respect  of  them.  The  contract,  from  its  nature,  is 
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not  intended  to  msure  persons  who  are  not  brought  within  the 
cover  of  the  insurance  contract  until  after  a loss  has  occurred, 
to  the  knowledge  of  the  assured.  “While  a policy  does  not  attach 
till  the  risk  begins,  it  can  equally  not  attach  after  the  risk  is 
determined  one  way  or  other,  except  in  those  special  insurances 
when  both  parties,  being  equally  ignorant  of  the  position  of  the 
thing  insured,  contract  to  insure  it  lost  or  not  lost.”  Porter’s 
Laws  of  Insurance,  8th  ed.  1933,  p.  6. 

It  is  contended  for  the  respondent,  and  it  would  appear  to 
have  been  the  opinion  of  the  trial  judge,  that  the  persons  covered 
as  “insured  persons”  by  the  contract  were  not  only  such  persons 
as  were  described  in  the  “particulars  of  insurance”,  but  were  all 
employees  (excluding  pilots)  and  others,  whilst  travelling  as 
passengers  in  assured’s  aircraft,  operated  by  licensed  pilots  em- 
ployed by  the  assured.  This  interpretation  of  the  contract  is 
founded  upon  a clause  contained  in  a form  attached  to  the 
memorandum  of  insurance,  which  form  is  made  a part  of  the 
contract.  I do  not  think  this  clause,  in  the  form  attached,  was 
intended  to  give  a particular  description  of  the  persons  referred 
to  as  “and/or  others”,  or  to  alter  the  more  extended  description 
that  the  signed  sheet  contains  under  the  heading  “Particulars 
of  Insurance”. 

As  the  assured  was  required  to  pay  according  to  the  number 
of  persons  covered  and  the  flying  hours,  it  was  important  to  the 
assured  to  limit  their  number.  Attention  was  called,  in  the  course 
of  the  evidence,  to  an  instance  where  a person,  whose  name  had 
been  entered  upon  a report  as  a person  to  be  included  among 
those  for  whom  a premium  would  be  paid,  was  eliminated  because 
he  was  not  a person  who  would  be  covered.  It  is  also  significant 
that  Tweed,  the  pilot,  who  had  carried  McCuaig  in  the  airplane 
on  the  two  days  preceding  the  accident,  did  not  report  him  as  a 
passenger  on  either  day.  Tweed  was  injured  when  his  airplane 
crashed,  and  was  unable  to  make  out  a report  for  that  day.  After 
the  accident  a report  for  that  day  was  prepared  for  Tweed,  in 
which  the  three  persons  who  were  killed  were  entered,  and  at 
the  same  time  McCuaig’s  name  was  entered  in  the  reports  for 
the  two  preceding  days.  Mr.  Ponsford,  Chief  of  the  Division  of 
Air  Service  for  the  Department,  admitted  in  evidence  that  none 
of  this  would  have  been  done  had  the  accident  not  occurred. 

If  respondent’s  contention  that  persons  carried  by  a pilot 
contrary  to  regulations,  and  without  even  the  knowledge  of  those 
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in  authority,  are  covered  by  the  insurance,  is  accepted,  it  then 
becomes  necessary  to  consider  whether  such  persons  are  “pas- 
sengers”: see  The  ''Lion’'  (1869),  17  W.R.  993,  a decision  of  the 
Judicial  Committee. 

Another  matter  that  merits  consideration  is  whether  the 
admission  of  the  insurable  interest  of  the  assured  is  consistent 
with  an  insurance  extending  to  persons  carried  by  the  pilot  with- 
out authority  and  contrary  to  the  regulations.  It  is  difficult  to 
conceive  that  such  an  admission  would  be  contemplated  to  extend 
to  such  persons,  and  if  it  were  so  intended,  then  the  validity  of 
the  contract  itself  comes  in  question,  for  the  existence  of  an 
insurable  interest  seems  to  be  out  of  the  question  in  such  case. 

In  so  far  as  the  claims  made  by  the  representatives  of  the 
persons  who  lost  their  lives  in  the  accident  are  concerned,  it  is 
sufficient  to  point  out  that  neither  they  nor  the  persons  they 
represent  were  parties  to  the  contract  of  insurance.  There  is 
nothing  to  support  a claim  that  the  assured  was  their  trustee, 
or  that  the  insurance  was  for  the  benefit  of  any  person  other 
than  the  assured:  Vandepitte  v.  Preferred  Accident  Insurance 
Corporation  of  New  York,  [1933]  A.C.  70,  [1933]  1 D.L.R.  289, 
[1932]  3 W.W.R.  573. 

The  appeal  should  be  allowed  with  costs,  and  the  action 
should  be  dismissed  with  costs. 

Laidlaw  J.A.: — ^This  is  an  appeal  by  the  defendant  from  that 
part  of  the  judgment  of  the  Honourable  Mr.  Justice  McFarland, 
dated  the  24th  December  1946,  by  which  the  Attorney-General 
for  the  Province  of  Ontario  was  awarded  the  sum  of  $30,000 
after  trial  without  a jury.  The  claims  made  by  the  plaintiffs 
J.  Wishard  Miller  and  David  McCuaig  were  dismissed  with  costs. 
The  respondents  served  and  filed  a “Notice  to  Vary”,  and  ask 
that  judgment  be  given  in  favour  of  all  the  plaintiffs,  or  in  the 
alternative  the  plaintiffs  Miller  and  McCuaig,  and  also  that 
interest  be  allowed  to  the  successful  plaintiff  or  plaintiffs.  The 
action  was  brought  to  recover  the  sum  of  $10,000  for  the  death 
of  each  of  three  persons  who  were  killed  in  an  aviation  accident. 
The  plaintiffs  claim  that  the  deceased  persons  were  insured 
persons  within  the  meaning  and  intention  of  the  provisions  of  an 
accident  insurance  contract,  entered  into  by  or  on  behalf  of 
underwriters  at  Lloyd’s,  London,  England,  with  the  Department 
of  Lands  and  Forests  of  the  Province  of  Ontario.  The  Attorney- 
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General  sues  on  behalf  of  His  Majesty  the  King,  and  in  the  alter- 
native as  trustee  for  the  other  plaintiffs,  who  claim  severally  as 
administrators  of  the  estates  of  the  deceased  persons. 

The  Province  of  Ontario,  through  the  Department  of  Lands 
and  Forests,  operated  a forest  fire  protective  service  in  certain 
parts  of  the  Province  by  means  of  aircraft.  The  aircraft  were 
operated  by  employees  of  the  Province,  and  from  time  to  time 
other  persons  were  carried  on  them  as  passengers.  With  the 
exception  of  an  air  engineer,  employed  by  the  Province,  and  being 
carried  for  the  purpose  of  inspecting  the  aircraft,  a pilot  had  no 
discretion  or  right  to  permit  any  other  person  to  be  with  him  on 
a flight  unless  he  received  a requisition,  or  permission  to  do  so, 
from  a proper  source  of  authority.  Regulations  were  made  by 
the  Department  of  Lands  and  Forests  for  the  express  purpose  of 
controlling  the  use  of  aircraft  by  passengers,  and,  under  those 
regulations,  the  only  persons  who  could  give  the  necessary 
authority  to  a pilot  of  a plane  to  permit  a person  not  an  employee 
of  the  Province  of  Ontario  to  be  a passenger  on  a flight  with  him 
were  the  Minister  of  Lands  and  Forests,  the  Deputy  Minister,  and 
the  Chief  of  Air  Service.  At  the  end  of  every  flight  the  pilot 
was  required  to  make  a written  report  showing,  among  other 
details,  the  identification  of  the  aircraft,  the  names  of  the 
passengers  carried,  the  authority  by  which  they  were  carried, 
and  the  number  of  miles  of  flight.  Upon  completion  of  the 
report,  it  was  sent  by  the  pilot  to  the  head  office  of  the  Air 
Service  of  the  Province,  situated  at  Sault  Ste.  Marie.  In  the 
ordinary  course,  the  reports  reached  the  head  office  within  two 
or  three  days  after  the  flight,  but  sometimes  receipt  of  the 
report  was  delayed  for  a longer  period.  The  flight  reports  were 
kept  on  record  at  the  head  office. 

On  or  about  the  7th  June  1943  underwriters  of  Lloyd’s,  Lon- 
don, England,  delivered  to  the  Department  of  Lands  and  Forests, 
Province  of  Ontario,  a memorandum  of  insurance,  described  in 
the  upper  right  corner  thereof  as  “Renewal  of  23616”.  It  names 
the  assured  as  “Department  of  Lands  and  Forests,  Province  of 
Ontario”,  defines  the  period  “1st  June,  1943  to  1st  June,  1944, 
at  Noon,  Standard  Time”,  and  sets  forth  under  a heading 
“Particulars  of  Insurance”: 

“Personal  Accident  Policy  covering  employees  of  the  Assured 
and/or  others  whom  it  may  be  deemed  necessary  or  expedient 
by  the  Assured  to  cover  (but  excluding,  however,  pilots)  only 
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whilst  flying  as  passengers,  against  Death,  Dismemberment 
and/or  Disability  as  per  wording  attached,  and  the  terms  and 
conditions  of  Lloyd’s  policy  to  be  furnished. 

“To  cover  for  a Principal  Sum  of  $10,000.00  each  individual, 
subject  to  a limit  of  $100,000.00  any  one  aircraft.  Weekly  In- 
demnity $40.00  each  individual. 

“It  is  understood  that  the  insurable  interest  of  the  Assured 
is  admitted  by  Underwriters.” 

There  is  an  attachment  to  the  memorandum,  and  it  is  stamped 
at  the  top  left  corner  thereof:  “Form  attached  is  made  a part 
of  this  contract”.  The  first  paragraph  of  the  attachment  is  as 
follows : 

“This  policy  insures  all  employees  (excluding  pilots)  and/or 
others  (within  referred  to  as  ‘Insured  Person’)  whilst  travelling 
as  passengers  in  regularly  licensed  aircraft  owned  or  leased  by 
the  assured  and  operated  by  licensed  pilots  employed  by  the 
assured  anywhere  in  the  Dominion  of  Canada  and/or  the  United 
States  of  America.” 

In  the  memorandum,  under  the  heading  “Special  Conditions”, 
it  is  set  forth,  inter  alia : 

“The  assured  agrees  to  forward  to  the  Underwriters  monthly 
declarations  showing  the  number  of  Insured  Persons  carried  on 
each  flight  and  the  total  number  of  hours  flown  in  each  flight. 

“The  Assured  agrees  to  keep  records  of  all  flights,  such 
records  to  be  open  to  inspection  by  the  Underwriters  or  their 
authorized  representatives. 

“The  premium  paid  hereunder  at  the  inception  of  this  policy 
is  a minimum  and  deposit  premium  and  is  subject  to  adjustment 
monthly,  such  adjustment  of  premium  to  be  computed  at  84c. 
on  the  capital  sum  insured  per  flying  hour.” 

At  the  end  of  the  memorandum,  and  below  the  signature 
thereto,  is  the  following  underlined  notation : 

“Subject  to  all  terms  and  conditions  of  the  policy  to  be  issued, 
which,  when  delivered,  replaces  this  memorandum.” 

After  the  memorandum  of  insurance  was  made  and  issued, 
“Lloyd’s  Accident  Policy”  dated  the  1st  September  1943,  was 
issued  and  delivered  to  the  Department  of  Lands  and  Forests, 
Province  of  Ontario,  the  assured  named  therein.  By  the  pro- 
visions of  that  policy,  the  underwriters  agree  on  conditions  set 
forth  therein  to  insure  against  certain  accident  risks  any  person 
(called  an  “insured  person”)  mentioned  in  the  schedule  of  persons. 
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The  schedule  of  persons  so  captioned,  in  a column  headed  “Name” 
shows  “Assured’s  employees  and  other  passengers  (excluding 
pilots)”. 

On  23rd  August  1943,  eight  days  before  the  accident  policy 
was  issued,  an  accident  occurred  at  or  near  Biscotasing,  in  the 
Province  of  Ontario.  An  aircraft  of  the  assured,  the  Department 
of  Lands  and  Forests,  Province  of  Ontario,  operated  by  a licensed 
pilot  employed  by  the  assured,  went  out  of  control  and  crashed, 
as  a result  of  which  three  persons  travelling  as  passengers  on  the 
aircraft  were  killed,  namely,  Alice  Miller  and  Lillian  Miller, 
wife  and  daughter,  respectively,  of  the  plaintiff  J.  Wishard  Miller, 
and  Gordon  McCuaig,  son  of  the  plaintiff  David  McCuaig. 

The  learned  trial  judge  held  that  “the  right  of  the  plaintiffs 
McCuaig  and  Miller  to  sue  is  not  established”.  He  concluded 
that  the  Department  of  Lands  and  Forests,  and  all  its  officials, 
considered  that  the  insurance  covered  anyone  who  stepped  into 
one  of  the  Department’s  planes,  and  that  this  was  thoroughly 
understood  from  the  beginning  by  the  representative  of  the 
insured,  and  acquiesced  in  by  him. 

Counsel  for  the  appellant  stated  three  grounds  of  appeal  to 
this  Court,  namely: 

(1)  None  of  the  deceased  was  in  a class  or  category  con- 
templated by  the  parties  to  the  insurance  contract  and,  in  any 
event,  they  were  being  carried  as  passengers  without  authority 
and  contrary  to  express  instructions  of  the  assured. 

(2)  No  risk  attached  to  the  insurer  in  respect  of  the  deceased 
persons. 

(3)  The  Department  of  Lands  and  Forests,  Province  of  On- 
tario, had  no  insurable  interest  in  the  deceased,  and  the  contract 
of  insurance  was  therefore  void  in  respect  of  those  persons. 

The  primary  question  to  be  determined,  and  that  upon  which 
the  liability  of  the  defendant  depends,  in  my  opinion,  is  this: 
Were  the  deceased  persons  “insured  persons”  within  the  meaning 
and  intention  of  the  provisions  of  the  contract  of  insurance  in 
force  at  the  time  of  the  accident?  The  provisions  of  the  contract 
in  force  at  that  time  are  contained  in  the  memorandum  of  in- 
surance dated  the  7th  June  1943.  I think  the  rights  and  liabilities 
of  the  parties  are  not  affected  by  the  notation  thereon  “Renewal 
of  23616”.  That  notation  refers  to  a prior  policy  of  insurance 
which  was  different  in  form  and  substance  from  the  one  presently 
under  consideration,  and  the  determination  of  the  question  now 
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in  controversy  does  not  depend  upon  any  of  the  provisions 
therein.  The  contract  between  the  parties,  as  evidenced  by  the 
memorandum,  is  a new  and  independent  contract  of  insurance. 
I am  also  of  opinion  that  the  liability  of  the  defendant,  if  any, 
must  be  found  in  the  provisions  of  the  memorandum  of  insurance, 
and  it  is  not  altered  or  extended  by  any  of  the  provisions  con- 
tained in  the  policy  issued  subsequent  to  the  date  of  the  accident. 
The  provision  “as  per  . . . the  terms  and  conditions  of  Lloyd’s 
policy  to  be  furnished”,  as  contained  in  the  memorandum  of 
insurance,  does  not  extend  the  scope  of  the  memorandum,  nor 
does  the  footnote  making  the  provisions  of  the  memorandum 
“subject  to  all  terms  and  conditions  of  the  policy  to  be  issued” 
have  that  effect. 

The  memorandum  of  insurance  includes  two  classes  of  insured 
persons,  namely,  employees  of  the  assured  and  “others  whom  it 
may  be  deemed  necessary  or  expedient  by  the  Assured  to  cover”. 
The  words  “whom  it  may  be  deemed  necessary  or  expedient  by 
the  Assured  to  cover”  are  not  merely  descriptive;  they  limit  the 
class  of  persons  who  fall  within  the  provisions  of  the  contract. 
It  lies  solely  within  the  discretion  of  the  assured  to  determine 
what  person  or  persons  (other  than  employees)  shall  be  covered 
by  the  accident  policy.  To  determine  whether  or  not  a person 
falls  within  that  class,  it  is  necessary  to  ascertain  whether  or 
not  the  assured  deemed  it  necessary  or  expedient  to  cover  such 
person.  Standing  alone,  this  paragraph  does  not  create  difficulty 
in  construction  of  the  instrument.  The  difficulty  arises  by  reason 
of  the  fact  that  in  the  first  paragraph  of  the  attachment,  quoted 
above,  the  qualifying  and  limiting  words  “whom  it  may  be 
deemed  necessary  or  expedient  by  the  Assured  to  cover”  are 
omitted  after  the  word  “others”.  The  paragraph  reads  that  the 
policy  insures  “all  employees  (excluding  pilots)  and/or  others 
(within  referred  to  as  ‘Insured  Person’)  whilst  travelling  as 
passengers”.  Counsel  for  the  appellant  argues  that  the  words 
“others”,  “passenger”  and  “passengers”,  wherever  used  in  the 
memorandum,  must  be  limited  in  meaning  by  the  words  “whom 
it  may  be  deemed  necessary  or  expedient  by  the  Assured  to 
cover”,  as  used  in  the  paragraph  under  the  heading  “Par- 
ticulars of  Insurance”.  He  urges  that  an  insured  person  is 
not  every  person  who  might,  rightly  or  wrongly,  be  on  an  air- 
craft as  a passenger,  and  that  the  mere  presence  of  a person 
thereon  does  not  ipso  facto  make  such  person  an  “insured  per- 
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son”  within  the  meaning  and  intention  of  the  provisions  of  the 
accident  policy.  Counsel  for  the  respondent  seeks  to  construe 
the  word  “others”,  as  used  in  the  attachment  to  the  memoran- 
dum, without  limitation.  My  view  is  that  the  whole  memoran- 
dum must  be  read  in  an  endeavour  to  give  effect  to  every  part 
of  it.  If  the  word  “others”  were  given  unlimited  meaning  and 
scope,  as  urged  by  counsel  for  the  respondent,  it  would  require 
complete  disregard  of  the  words  “whom  it  may  be  deemed  neces- 
sary or  expedient  by  the  Assured  to  cover”  as  used  in  the  para- 
graph under  the  heading  “Particulars  of  Insurance”.  I think 
those  words  cannot  be  disregarded,  but,  on  the  contrary,  must 
be  given  full  effect  throughout  the  memorandum.  It  is  proper, 
too,  to  consider  and  give  due  weight  to  the  fact  that  the  words 
are  found  in  a paragraph  headed  “Particulars  of  Insurance”.  The 
particulars  therein  found  must  be  read  with,  and  given  effect 
in  construing,  the  language  found  in  other  parts  of  the  instru- 
ment. If  it  had  been  intended  by  the  parties  to  the  contract 
that  all  employees,  excepting  only  pilots,  and  all  other  persons 
whilst  flying  as  passengers,  should  be  included  and  covered  as 
insured  persons,  it  would  have  needed  very  simple  and  unquali- 
fied language  to  make  that  intention  plain.  The  words  “whom 
it  may  be  deemed  necessary  or  expedient  by  the  Assured  to 
cover”  would  have  been  quite  unnecessary,  and  would  have  had 
no  place  in  the  memorandum.  As  it  is,  I think  it  was  the  inten- 
tion of  the  parties  to  leave  to  the  assured  an  election  or  choice 
as  to  the  persons  other  than  employees  to  be  covered  by  the 
policy  of  insurance.  The  assured  might  choose  to  include  all  of 
such  persons;  it  might  choose  to  include  none  of  them;  or  it 
might  include  one  or  more,  and  exclude  the  other  persons,  on 
any  flight.  There  was  no  provision  requiring  the  assured  to 
declare  or  disclose  its  election  to  the  insurer.  In  this  respect, 
there  is  a substantial  omission  in  the  provisions  of  the  contract. 
Counsel  for  the  appellant  argues  that  the  matter  was  simply  left 
to  the  good  faith  of  the  assured.  I think  it  is  more  probable  that 
the  omission,  and  likewise  the  failure  to  set  forth  expressly  and 
clearly  the  limitation  in  meaning  of  the  words  used  to  describe 
persons  intended  to  be  covered  by  the  policy  of  insurance,  was 
the  result  of  carelessness  and  inadvertence.  However  that  may 
be,  it  is  beyond  controversy  that  the  right  of  election,  possessed 
under  the  contract  by  the  assured,  was  exercisable  only  before 
the  happening  of  the  event  covered  by  the  policy  of  insurance 
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and  not  afterwards.  The  assured  had  to  decide  before  an  avia- 
tion accident  occurred  what  persons  it  deemed  necessary  or  ex- 
pedient to  cover  by  the  policy  on  the  particular  occasion.  It 
could  not  choose  before  such  an  accident  happened  to  cover  none 
of  the  passengers,  or  only  certain  ones,  and  afterwards  elect  to 
include  all  of  them;  nor  could  it  postpone  its  decision  until  after 
the  happening  of  an  accident.  In  this  instance,  the  assured  had 
no  knowledge  before  the  accident  occurred  that  any  of  the  de- 
ceased persons  were  on  the  aircraft.  They  were  flying  as  pas- 
sengers without  authority  of  the  assured  and  contrary  to  regula- 
tions made  by  the  assured  to  prevent  such  use  of  its  aircraft. 
It  was  not  until  after  the  accident  happened,  and  after  the  three 
persons  were  killed,  that  the  assured  had  any  knowledge  of  their 
presence  on  the  plane.  The  pilot  was  injured  in  the  crash  and 
was  unable  to  make  a report  for  the  day  of  the  accident.  It. 
was  prepared  for  him  and  the  names  of  the  deceased  were  in- 
cluded in  it,  but  it  is  quite  certain  on  the  evidence  that  they 
would  not  have  been  so  included  if  the  accident  had  not  occurred. 
Subsequently  the  assured  included  the  deceased  persons  in  its 
declaration  to  the  insurer  made  in  accordance  with  the  provisions 
of  the  contract.  Also,  the  total  premium  received  by  the  insurer 
included  an  amount  calculated  as  provided  in  the  contract  to 
cover  the  persons  who  were  killed.  But  again  it  is  quite  certain 
that  the  declaration  would  not  have  included  the  deceased  per- 
sons, and  nothing  would  have  been  done  by  the  assured  by  way 
of  payment  of  premium  or  otherwise  to  cover  them  by  insur- 
ance, if  the  accident  had  not  occurred.  I venture  to  think  that 
if  the  insurer  claimed  payment  of  a premium  for  a person  travel- 
ling on  an  aircraft  of  the  assured  without  its  authority  or  knowl- 
edge, and  contrary  to  regulations  prohibiting  such  use,  the 
assured  would  at  once  deny  liability  for  such  premium  on  the 
ground  that  such  person  was  not  an  “insured  person”  within 
the  provisions  of  the  policy.  It  would  properly  take  the  position 
that  it  had  not  “deemed  [it]  necessary  or  expedient”  to  cover 
such  a person  as  provided  by  the  “Particulars  of  Insurance”.  In 
my  opinion,  the  course  taken  by  the  assured  did  not  bring  the  de- 
ceased persons  within  the  coverage  of  the  contract  of  insurance. 
I think  that  the  insurer  was  not  subject  to  any  risk  in  respect 
of  them  and  the  assured  could  not  at  its  own  will,  exercised  after 
the  happening  of  the  accident,  impose  any  such  risk  or  liability 
on  the  insurer. 
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It  is  argued  by  counsel  for  the  respondent  that  the  insurer 
is  estopped  from  denying  liability  and  from  setting  up  lack  of 
insurable  interest.  The  following  facts  are  referred  to  and 
relied  upon  by  counsel:  On  the  day  after  the  accident,  24th 
August  1943,  the  assured  informed  the  insurer  of  the  accident 
and  that  as  a result  of  it  three  passengers  lost  their  lives.  On 
1st  September  1943  the  insurer  issued  a policy  to  replace  the 
memorandum  of  insurance  dated  7th  June  1943.  Under  date 
22nd  September  1943  the  assured  made  the  declaration  for  the 
period  1st  to  31st  August  1943,  inclusive,  and  included  the  de- 
ceased in  the  number  of  passengers  and  passenger  hours  shown 
therein.  On  or  about  24th  September  1943  the  insurer  issued 
an  endorsement,  no.  0052,  on  the  memorandum  of  insurance, 
showing  the  total  flying  hours  for  the  month  of  August  1943,  and 
including  the  flying  hours  attributable  to  the  deceased.  On 
29th  December  1943  detailed  information  concerning  the  acci- 
dent was  given  by  letter  from  the  assured  to  the  insurer,  and 
claim  was  made  for  the  payment  of  $30,000  for  the  death  of  the 
three  passengers.  The  first  denial  of  liability  by  the  insurer 
was  made  by  letter  dated  14th  June  1944.  The  action  was  com- 
menced 21st  August  1944,  and  on  12th  April  1945,  four  days 
before  commencement  of  trial,  the  insurer  sent  to  the  assured, 
by  letter,  a cheque  for  $3.01,  being  the  computed  amount  of 
premium  for  the  deceased  persons,  which  was  said  by  the  insurer 
to  be  “unearned  premium  with  respect  to  persons  who  were  never 
included  in  this  risk”.  The  assured  has  not  cashed  the  cheque, 
and  it  was  made  an  exhibit  in  the  proceedings  at  trial.  I think 
the  facts  relied  upon  by  the  respondent  are  not  such  as  to  con- 
stitute an  estoppel.  The  insurer  did  not  represent  to  the  assured 
that  it  accepted  the  deceased  persons,  or  any  of  them,  as  insured 
persons  within  the  coverage  of  the  policy,  or  that  it  would  not 
deny  liability  in  respect  of  their  deaths.  The  insurer  did  not 
induce  the  assured  to  believe  that  such  a position  was  being 
taken  by  it,  and  the  assured  did  not  alter  its  position  in  any  way 
by  reason  of  anything  done  by  the  insurer.  Finally,  I cannot 
give  effect  to  the  argument  that  the  insurer  should  be  estopped 
from  setting  up  lack  of  insurable  interest.  If  the  deceased  were 
insured  persons  within  the  meaning  and  intention  of  the  policy, 
that  argument  would  be  available  and  effective,  but  the  pro- 
vision in  the  memorandum  that  “the  insurable  interest  of  the 
Assured  is  admitted  by  Underwriters”  cannot  reasonably  be  con- 
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strued  to  prevent  the  insurer  from  setting  up  that  a person,  in 
respect  of  whom  claim  was  made,  was  not  an  “insured  person” 
covered  by  the  policy.  It  rests  with  the  assured  to  establish 
affirmatively  that  the  person  or  persons  who  suffered  death  were 
covered  by  the  policy.  This  burden  has  not  been  discharged  by 
the  claimants  in  this  case.  Consequently,  the  action  wholly 
fails. 

The  appeal  should,  accordingly,  be  allowed  with  costs.  The 
judgment  in  the  court  below  should  be  amended,  and,  as 
amended,  should  provide  that  the  action  be  dismissed  with  costs. 

Hogg  J.A.  agrees  with  Robertson  C.J.O. 

Appeal  allowed  with  costs  and  action 
dismissed  with  costs. 

Solicitor  for  the  plaintiffs,  respondent  and  cross-appellants: 
Francis  J.  Sullivan,  Toronto. 

Solicitors  for  the  defendant,  appellant:  Chitty,  McMurtry, 
Ganong,  Wright  <&  Keith,  Toronto. 


[SCHROEDER  J.] 

Canadian  National  Railway  Company  v*  Canada  Steamship  Lines 

Limited* 

Fires — Liability — Negligence — Use  of  Gasoline-operated  Truck  in  Freight 
Shed — Condition  of  Premises — The  Accidental  Fires  Act,  R.S.O. 
1937,  c.  161 — Meaning  of  ^‘accidentally’^ — Volenti  non  fit  injuria — 
Special  Agreements  between  Carriers. 

A fire  broke  out  in  a freight  shed  owned  by  the  plaintiff,  but  in  a part 
of  the  shed  which  was  under  the  control  of  the  defendant  and  ex- 
clusively occupied  by  it.  It  was  found  on  the  evidence  that  the  fire 
had  resulted  from  the  use  in  the  premises  of  a gasoline-operated 
lift-truck  which  was  in  a defective  and  dangerous  condition,  emitting 
sparks  which  ignited  infiammable  materials  in  the  shed. 

Held,  the  defendant  was  liable  for  the  full  amount  of  the  plaintiff’s 
damages,  on  the  basis  of  negligence.  Its  servants  were  bound  to 
exercise  care,  not  generally,  but  in  relation  to  the  conditions  which 
they  found.  The  operation  of  the  lift-truck,  in  its  defective  condition, 
would  have  been  negligent  in  any  part  of  the  building,  and  its  opera- 
tion in  the  particular  place  where  the  fire  started,  under  the  conditions 
disclosed  in  the  evidence,  was  an  act  of  the  greatest  carelessness.  In 
this  view,  it  was  unnecessary  to  determine  whether  or  not  the  plain- 
tiff was  entitled  to  rely  on  the  maxim  res  ipsa  loquitur,  as  laid  down 
in  Scott  V.  The  London  and  St.  Katherine  Docks  Company  (1865),  3 
H.  & C.  596,  or  on  the  rule  in  Rylands  et  al.  v.  Fletcher  (1868) 
L.R.  3 H.L.  330.  Martin  v.  Dibblee  Construction  Co.  Ltd.,  [1935]  O.W.N. 
269;  United  Motors  Service,  Incorporated  v.  Hutson  et  al.,  [1937] 
S.C.R.  294;  Musgrove  v.  Pandelis,  [1919]  1 K.B.  314;  [1919]  2 K.B. 
43,  applied. 

The  Accidental  Fires  Act  could  not  afford  any  defence  to  the  defendant, 
since  it  was  clear  on  the  authorities  that  a fire  could  not  be  said  to 
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begin  “accidentally”,  within  the  meaning  of  the  Act,  if  it  was  the 
result  of  negligence.  “Accidental”  in  the  Act  meant  “by  mere  chance”, 
or  “incapable  of  being  traced  to  any  cause”,  as  opposed  to  negligently; 
it  did  not  mean  accidental  in  contradistinction  to  wilful.  Further,  the 
authorities  made  it  clear  that  the  protection  of  the  Act  did  not  apply 
to  fires  which,  though  accidental  in  origin,  spread  through  negligence. 
Nor  could  the  defendant  succeed  on  the  basis  of  contributory  negligence 
of  the  plaintiff.  If,  as  was  contended,  the  building  was  a fire  trap, 
that  was  all  the  more  reason  why  the  defendant’s  servants  should 
have  exercised  a correspondingly  high  degree  of  care.  The  fact  that 
the  plaintiff  had  not  adopted  all  the  precautions  against  fire  which,'  in 
the  opinion  of  the  fire-prevention  experts,  were  desirable,  did  not  make 
it  guilty  of  negligence  in  this  respect.  McAuUffe  v.  Hubbell  (1930), 
66  O.L.R.  349  at  353;  Ellerman  Lines,  Limited  v.  H.  <&  G.  Grayson, 
Limited,  [1919]  2 K.B.  514  at  535,  affirmed  [1920]  A.C.  466;  Des  Brisay 
et  al.  V.  Canadian  Government  Merchant  Marine  Limited  et  al.,  [1941] 
S.C.R.  230  at  241,  applied. 

The  maxim  volenti  non  fit  injuria  could  not  be  successfully  invoked 
against  the  plaintiff,  because  it  was  not  proved  that  it  had  been 
thoroughly  aware  of  the  danger  and  risk  incidental  to  the  use  of  the 
truck,  and  had  consented  thereto.  Martin  v.  Dibblee  Construction  Co. 
Ltd.,  sujnra,  at  p.  270,  applied. 

A clause  in  an  agreement  between  the  parties,  whereby  the  defendant 
agreed  to  insure  all  freight  against  marine  risks,  while  the  plaintiff 
agreed  to  assume  the  liability  of  shore  risk,  read  with  other  clauses 
in  the  agreements,  could  not  extend  to  relieve  the  defendant  from 
liability  in  respect  of  goods  damaged  or  destroyed  by  fire  resulting 
from  the  negligence  of  the  defendant  or  its  servants.  In  re  Polemis 
et  al.  and  Furness  Withy  and  Company,  Limited,  [1921]  3 K.B.  560; 
Price  d Co.  v.  The  Union  Lighterage  Company,  [1904]  1 K.B.  412; 
Alderslade  v.  Hendon  Laundry,  Limited,  [1945]  K.B.  189;  Rutter  v. 
Palmer,  [1922]  2 K.B.  87,  applied. 

An  action  for  damages. 

26th  to  28th  May  1947.  The  action  was  tried  by  Schroeder  J. 
without  a jury  at  Sarnia. 

30th  June  1947.  Schroeder  J.: — ^The  plaintiff  Railway  Com- 
pany brings  this  action  against  the  defendant  Steamship  Com- 
pany to  recover  damages  sustained  by  it  in  consequence  of  a fire 
which  occurred  in  its  freight  shed  at  Point  Edward,  Ontario,  on 
the  morning  of  the  17th  July  1945,  alleging  that  the  fire  orig- 
inated in  a portion  of  its  said  premises  which  was  under  the 
control  of  and  exclusively  occupied  by  the  defendant,  the  said 
portion  of  the  premises  being  referred  to  throughout  the  trial  as 
the  “battery  room”.  The  plaintiff,  while  relying  upon  the  maxim 
res  ipsa  loquitur,  and  the  rule  in  Rylands  et  al.  v.  Fletcher 
(1868),  L.R.  3 H.L.  330,  says  that  the  said  fire  was  caused  by 
the  operation  in  the  said  battery  room  of  a gasoline-operated 
lift-truck  which  was  in  a defective  state  and  emitting  sparks 
through  a break  in  the  exhaust  pipe  at  or  near  the  point  at 
which  the  same  joins  the  exhaust  manifold,  and  that  the  sparks, 
coming  into  contact  with  gasoline  or  gasoline  vapours  or  some 
other  infiammable  substance,  caused  a confiagration  which  re- 
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suited  in  the  total  destruction  of  the  plaintiff’s  freight  sheds  and 
docks,  its  office  and  shed  equipment,  and  damage  to  freight  cars 
which  were  standing  alongside  the  freight  sheds,  destroying  or 
damaging  large  quantities  of  freight  in  transit  and  causing  the 
plaintiff  other  loss  or  damage,  in  respect  of  all  of  which  it  claims 
a total  sum  of  $562,922.  In  its  statement  of  claim  the  plaintiff 
pleads  the  following  specific  acts  of  negligence : 

“11.  (a)  A gasoline-operated  truck  was  maintained,  repaired 
and  operated  without  adequate  facilities  for  filling  the  gas  tank. 

“(b)  The  Defendant  was  performing  a dangerous  operation 
in  the  said  room  in  the  freight  shed  when  it  attempted  to  repair 
and  maintain  the  truck  in  question. 

“(c)  The  Defendant  maintained,  operated  and  repaired  in 
the  room  where  the  fire  started,  a truck  with  an  exhaust  pipe 
which  was  broken  at  or  near  the  point  where  it  joined  on  to  the 
muffler  or  spark  arresters. 

“(d)  The  Defendant  did  not  have  a competent  man  in  charge 
of  the  repair  and  maintenance  of  the  truck  in  question. 

“(e)  The  Defendant  failed  to  provide  any  means  for  extin- 
guishing fires  in  the  room  in  question. 

“(f)  The  Defendant  failed  to  instruct  its  employees  in  charge 
of  the  room  in  question  in  their  duties  in  regard  to  extinguishing 
any  fires  which  might  commence  therein. 

“(g)  The  Defendant  permitted  gasoline  to  spill  over  the 
truck  and  on  the  floor  with  the  result  that  the  gasoline  fumes 
were  in  and  about  the  truck  at  the  time  the  fire  started. 

“(h)  The  Defendant  riot  only  failed  to  prevent  the  escape 
of  the  gasoline  but  actually  caused  and  brought  about  the  escape 
of  the  said  gasoline  and  the  fire  in  question.” 

The  plaintiff  also  seeks  to  support  its  claim  in  respect  of  the 
damage  to  freight  on  hand  in  the  freight  shed  and  freight  on 
board  freight  cars  which  were  placed  alongside  the  freight  shed, 
and  for  loss  of  earned  charges  in  respect  thereof  under  the  agree- 
ments between  the  parties,  and  the  provisions  of  the  Canadian 
Freight  Association  Tariff  applicable  thereunder.  It  also  pleads 
and  relies  upon  a certain  covenant  of  indemnity  contained  in  a 
lease  between  the  parties  bearing  date  the  9th  September  1925. 

By  way  of  defence,  and  in  support  of  its  counterclaim,  the 
defendant  pleads  that  its  employee  who  was  in  charge  of  the 
lift-truck  was  not  only  its  servant  but  also  the  servant  of  the 
plaintiff  company,  inasmuch  as  the  defendant  company  was 
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handling  freight  interchanged  between  the  parties  at  Point  Ed- 
ward for  the  benefit  of  the  plaintiff  and  under  its  control  and 
direction;  that  both  parties  had  the  full  right  to  the  use  and 
occupancy  of  all  portions  of  the  freight  shed  for  such  purposes, 
including  the  said  battery  room;  and  that  the  said  truck  was 
operated  with  the  full  knowledge  and  approval  of  the  plaintiff. 
While  admitting  that  there  was  a break  in  the  exhaust  pipe  of 
the  machine,  it  alleges  that  the  said  break  had  nothing  to  do 
with  the  faulty  operation  thereof,  which  was  due  to  a vapour 
lock  in  the  feed  line;  and  while  also  admitting  that  when  em- 
ployees of  the  defendant,  engaged  on  work  of  the  plaintiff,  started 
the  engine,  it  stopped,  and  when  it  was  started  again  a small 
fire  broke  out  in  the  engine,  the  defendant  charges  the  plaintiff 
company  with  failure  properly  to  maintain  and  operate  the 
freight  shed;  failure  to  provide  sufficient  and  adequate  fire- 
extinguishing equipment,  proper  fire  walls  or  fire  breaks;  and 
permitting  the  accumulation  of  dust  and  fiour-dust  which  was 
combustible  and  aided  in  spreading  or  propagating  the  fire,  in 
consequence  of  which  the  fire  broke  out  of  control  and  spread 
very  rapidly.  The  defendant  also  pleads  the  provisions  of  a 
certain  agreement  entered  into  by  the  parties,  bearing  date  the 
24th  December  1919,  and  claims  the  benefit  of  the  provisions  of 
The  Accidental  Fires  Act,  R.S.O.  1937,  c.  161.  It  further  sub- 
mits that  it  is  not  liable  to  the  plaintiff  in  respect  of  sums  paid 
by  the  plaintiff  to  the  owners  of  freight  or  to  other  persons,  on 
the  ground  that  the  plaintiff  was  not  liable  to  such  persons. 
As  a result  of  the  fire  the  steamship  “Hamonic”,  valued  at 
$2,500,000,  was  completely  demolished,  and  the  defendant 
counterclaims  against  the  plaintiff  the  total  sum  of  $3,380,000 
for  the  value  of  the  said  steamship,  loss  of  freight,  disturbance 
and  loss  of  business,  etc. 

On  18th  January  1908  the  Grand  Trunk  Railway  Company 
of  Canada  and  the  Northern  Navigation  Company  of  Ontario, 
Limited,  the  predecessors  respectively  of  the  plaintiff  and  the 
defendant,  entered  into  an  agreement  to  provide  for  the  inter- 
change and  transportation  of  passengers  and  freight  traffic  both 
east  and  west  between  Point  Edward,  Sarnia  and  such  ports  on 
Georgian  Bay  as  the  Railway  Company  might  from  time  to  time 
select,  and  the  Mission  terminus  of  the  Grand  Trunk  Pacific 
Railway,  Westfort  Wharf,  Fort  William,  Port  Arthur,  or  Duluth, 
and  for  the  division  of  rates  and  charges  on  such  traffic.  It  was 


Co*  V*  Can*  Steamship  Lines  Ltd*  Schroeder  J.  589 

stated  by  counsel,  though  this  does  not  appear  anywhere  in  the 
evidence,  that  until  an  amending  agreement  was  entered  into 
by  the  parties  on  the  24th  December  1919,  the  Railway  Company 
and  the  Steamship  Company  employed  separate  gangs  of  men 
to  load  and  unload  freight  at  this  port.  By  the  later  agreement 
the  Steamship  Company  agreed  to  provide  and  employ  men  to 
do  all  the  handling  of  freight  interchanged  between  the  com- 
panies at  Point  Edward,  Ontario,  the  Railway  Company  agree- 
ing to  pay  a tonnage  rate,  as  provided  by  the  agreement,  in 
respect  of  the  cost  of  such  handling.  Under  the  same  agree- 
ment the  Railway  Company  was  to  employ  the  checkers  whose 
duty  it  was  to  check  all  the  freight  interchanged  at  the  port, 
the  Steamship  Company  to  pay  half  of  the  checkers’  wages,  and 
their  checking  records  were  to  be  regarded  as  joint  records  and 
any  errors  or  inaccuracies  contained  therein  were  to  be  con- 
sidered as  equally  binding  on  both  companies.  It  was  provided 
by  para.  4 of  that  agreement  that:  “Checkers,  freight  handlers 
or  any  other  men  who  do  work  in  shed  at  Point  Edward  ob- 
jected to  ‘for  cause’  by  either  party  are  not  to  be  kept  in  the 
joint  handling  service.” 

The  freight  shed  in  question  was  owned  by  the  plaintiff  and 
was  a wooden  structure  some  1,200  feet  in  length,  consisting  of 
what  was  called  the  freight  shed  proper  at  the  northerly  end  of 
the  structure,  and  the  flour  shed  at  the  southerly  end,  the  latter 
portion  of  the  building  being  somewhat  wider  than  the  former. 
On  the  west  side  of  the  building  was  the  St.  Clair  River  and  on 
the  east  side  there  were  several  lines  of  railway  track  belonging 
to  the  plaintiff  and  used  in  connection  with  its  operations.  The 
building  was  not  divided  by  Are- wall  partitions,  although  there 
was  a wooden  partition  between  the  freight  shed  and  the  flour 
shed,  and  there  was  nothing  in  the  nature  of  a sprinkler  system 
provided  on  the  premises.  Throughout  the  building  the  plaintiff 
had  eight  fire  extinguishers,  which  were  filled  and  checked  at 
regular  intervals,  and  eleven  barrels  of  water  placed  at  certain 
points  throughout  the  shed,  each  provided  with  a water  bucket. 
There  was  also  a system  of  wires  or  cables  running  through  the 
building  which  had  been  installed  by  the  Dominion  Electric 
Protection  Company.  These  wires  were  hollow  and  when  ex- 
posed to  heat  of  a certain  temperature  they  caused  a siren  to 
sound  automatically  in  the  freight  sheds,  and  being  connected 
with  the  municipal  fire  hall  at  Point  Edward  would  sound  an 


39— [1947]  O.R. 


590 


Ontario  Reports. 


[1947] 


alarm  and  thus  give  notice  to  the  municipality’s  fire  department 
of  the  presence  of  fire  in  the  freight  shed. 

On  the  day  of  the  fire,  and  for  some  time  prior  thereto,  the 
Steamship  Company  occupied  a room  known  as  the  battery 
room  which  was  located  in  the  south-west  corner  of  the  freight 
shed.  It  was  in  this  room  that  it  kept  its  batteries  for  use  on 
electrically  operated  trucks  which  it  employed  in  the  hauling  of 
freight  trucks.  These  trucks  were  serviced  in  the  battery  room, 
and  the  batteries  were  also  charged  there,  as  occasion  required. 
This  room  was  also  used  for  the  servicing  and  repairing  of  such 
equipment.  From  the  fall  of  the  year  1944  the  Steamship  Com- 
pany employed  in  its  operations  a gasoline-operated  lift-truck, 
which  has  been  referred  to  throughout  the  testimony  as  the 
“yellow  truck”,  and  an  electrically  operated  lift-truck,  which  at 
an  earlier  period,  before  conversion  to  electrical  propulsion,  was 
propelled  by  a gasoline  engine. 

It  may  be  helpful  to  trace  the  history  of  the  battery  room 
which  at  an  earlier  stage  was  located  in  another  portion  of  the 
building,  when  it  formed  part  of  a portion  of  the  freight  shed 
property  specifically  demised  by  the  plaintifl  to  the  defendant. 
By  agreement  dated  the  5th  June  1917,  when  the  defendant’s 
predecessor  decided  to  install  eight  Elwell-Parker  storage  battery 
electric  elevating  platform  trucks  for  use  in  and  about  the  freight 
shed  and  wharves,  a site  35  ft.  6 in.  by  29  ft.  9 in.  in  area  was 
set  apart  in  the  north-east  portion  of  the  flour  shed  in  which  to 
install  the  necessary  apparatus  for  charging  and  recharging  the 
storage  batteries  used  in  these  trucks.  This  agreement  contained 
the  following  provision: 

“2.  That  the  said  apparatus,  and  all  wire  connections  and 
appliances  therewith,  shall  be  so  placed  and  maintained  at  all 
times  by  the  Northern  as  to  comply  with  and  meet  the  require- 
ments and  specifications  of  the  Fire  Underwriters’  Association 
and  make  perfectly  safe  the  Grand  Trunk’s  property  from  all 
danger  of  fire  and  any  other  sort  of  injury  and  also  to  prevent 
all  chances  of  injury  loss  or  damage  to  the  person  or  property 
of  employees  and  others  lawfully  in  and  about  the  said  premises, 
and  against  all  claims  for  injury,  loss  or  damage  to  the  person 
or  property  caused  by,  arising  from,  or  in  consequence  of  the 
placing,  use  and  maintenance  of  said  apparatus  and  wires  on 
the  Grand  Trunk  premises  and  the  Northern  hereby  undertakes 
to  indemnify  and  save  the  Grand  Trunk  harmless  and  it  is  hereby 
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declared  that  this  covenant  of  indemnity  forms  the  principal 
consideration  for  and  upon  which  the  Grand  Trunk  concedes  the 
permission  hereby  given.” 

Subsequently,  by  lease  dated  9th  September  1925,  the  same 
battery  room  described  in  the  agreement  of  the  5th  June  1917 
and  certain  other  portions  of  the  building  were  demised  by  the 
Railway  Company  to.  the  Steamship  Company,  the  said  lease 
containing  the  following  rather  important  covenant: 

'‘19D.  The  Lessees  hereby  indemnify  and  save  harmless  the 
Company  from  any  loss  that  it  may  sustain  to  its  property, 
persons  or  things  on  the  premises  hereby  demised  or  on  the 
adjoining  premises  of  the  Company  at  any  time  arising  by  reason 
of  any  explosion,  fire  or  any  other  cause  whatsoever,  originating 
on  the  demised  premises.” 

Subject  to  the  deletion  of  the  battery  room  from  this  lease 
at  a later  period,  as  hereinafter  mentioned,  the  said  lease  of  9th 
September  1925  was  renewed  until  the  30th  June  1936,  and  there 
being  no  further  renewal  thereof,  the  Steamship  Company,  under 
the  terms  of  the  lease,  became  and  continued  to  be  a monthly 
tenant  of  the  plaintiff  down  to  the  date  of  the  fire.  This  provision 
is  to  be  found  in  para.  23  of  the  lease.  Para.  24B  of  the  same 
lease  provided  that  the  earlier  lease,  dated  5th  June  1917  (pre- 
sumably the  agreement  of  the  same  date  referred  to  above) 
was  surrendered  and  superseded  by  the  lease  in  question.  On 
18th  January  1929  the  Steamship  Company  requested  the  Rail- 
way Company  to  delete  from  the  lease  the  battery  room  which 
had  been  used  as  a charging  plant,  stating  that  it  was  not  needed 
for  this  purpose,  and  this  request  was  apparently  complied  with, 
(see  letter,  ex.  8,  dated  30th  January  1929).  Nothing  more  was 
said  about  the  battery  room,  at  least  as  far  as  the  evidence  dis- 
closes, until  on  23rd  August  1944  the  operating  agent  of  the 
defendant  company  wrote  to  the  plaintiff’s  agent  at  Point  Ed- 
ward, stating: 

“It  is  necessary  that  we  transfer  our  charging  equipment 
from  the  present  position  to  the  other  side  of  the  south  end  of 
the  westbound  freight  shed. 

“It  will  be  similar  in  construction  to  the  present  charging 
room  with  the  exception  that  we  would  put  a top  or  ceiling 
over  the  room  so  that  we  could  use  a stove  in  the  cold  weather. 
It  would  be  connected  to  the  brick  chimney  of  the  north  end  of 
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the  flour  shed  and  will  be  properly  insulated.  The  room  in  size 
is  32  X 30  and  11  x 6.  The  present  room  would  be  dismantled. 

“Kindly  advise  your  approval.” 

To  this  the  agent  of  the  plaintiff  replied  by  letter  dated  8th 
September  1944,  as  follows: 

“Mr.  C.  P.  Lockwood’s  letter  of  September  5th,  file  4405-59 
reads  as  follows:  ‘Superintendent  Walford  advises  there  are  no 
objections  to  permitting  the  change  as  suggested  by  Operating 
Agent,  Mr.  W.  F.  Howell.  We  understand  that  work  and  material 
incidental  to  this  change  is  to  be  supplied  by  the  Canada  Steam- 
ship Lines’. 

“This  will  be  your  authority  to  transfer  the  present  Electric 
Charging  Plant  from  the  southeast  corner  of  our  Freight  Shed 
to  the  southwest,  a space  of  30  x 32  feet.  All  labor,  material 
and  incidentals  to  be  supplied  by  you.” 

It  will  be  noted  that  the  battery  room  referred  to  in  this 
correspondence  was  not  in  the  flour  shed,  where  it  had  been 
previously,  but  was  at  the  time  of  writing  at  the  south-east 
corner  of  the  freight  shed,  and  was  replaced  by  a battery  room 
somewhat  larger  in  area  located  in  the  south-west  portion  of  the 
freight  shed.  No  light  is  cast  by  the  evidence  on  the  question  of 
how  the  battery  room  located  at  the  south-east  corner  at  the 
time  of  this  correspondence  came  into  being.  In  any  event,  the 
battery  room  at  the  south-west  corner  of  the  freight  shed  is  the 
one  with  which  we  are  concerned  in  the  case  at  bar. 

The  evidence  does  not  disclose  that  the  defendant  ever  asked 
or  received  permission  from  the  plaintiff  to  introduce  into  its 
operations  at  Point  Edward  a gasoline-operated  lift-truck  or  lift- 
trucks,  although  between  February  1930  and  May  1931,  as  will 
be  seen  from  exhibits  11  to  22,  inclusive,  considerable  corre- 
spondence upon  the  subject  passed  between  the  two  companies 
resulting  in  permission  being  then  granted  to  allow  gasoline- 
operated  trucks  to  be  used  in  the  sheds  “provided  a competent 
man  has  charge  of  their  maintenance  and  servicing  [and  that] 
No  gasoline  other  than  contained  in  tanks  [is]  to  be  kept  in  Build- 
ing. Filling  and  repairing  will  have  to  be  done  outside  shed  and 
platforms.”  The  gasoline  truck  was  used  at  the  Point  Edward  shed 
for  the  first  time  in  the  fall  of  the  year  1944,  without  any 
further  discussion  having  taken  place  between  the  parties,  but 
it  is  undoubted  that  the  officials  of  the  plaintiff  company  were 
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fully  aware  of  their  use  from  that  period  down  to  the  date  of 
the  fire. 

It  is  a very  neat  question,  and  one  not  free  from  difficulty, 
as  to  whether  or  not,  in  the  circumstances  outlined,  the  covenant 
contained  in  clause  19D  of  the  lease  dated  9th  September  1925 
was  applicable  to  the  battery  room  used  by  the  defendant  at  the 
time  of  the  fire,  which  room  as  then  located  does  not  come  within 
the  precise  compass  of  the  '‘demised  premises”.  Having  regard  to 
the  conclusions  which  I have  reached  on  the  main  phase  of  the 
plaintiff’s  claim  it  is  not  necessary  for  me  to  express  any  opinion 
on  that  point,  although  it  may  be  stated  that  with  respect  to 
the  battery  room  in  question  in  this  action  the  defendant  was 
a tenant  at  will  or  a tenant  by  sufferance.  Certainly  it  had 
exclusive  rights  of  possession,  as  evidenced  by  the  fact  that  the 
doors  of  the  battery  room,  as  it  existed  in  1945,  were  equipped 
with  locks  placed  there  by  the  defendant,  the  keys  to  which 
remained  at  all  times  in  its  sole  and  exclusive  possession. 

The  facts  relating  to  the  cause  or  origin  of  this  fire  are  not 
in  dispute,  and  no  issue  arises  in  this  case  as  to  the  credibility 
of  any  of  the  witnesses.  The  only  evidence  on  that  point  was  the 
evidence  adduced  on  behalf  of  the  plaintiff,  which  consisted  of 
testimony  of  employees  of  both  the  plaintiff  and  the  defendant 
companies,  and  the  evidence  obtained  on  cross-examination  of 
the  defendant’s  witness  Edward  John  Brown.  It  may  be  advis- 
able to  review  this  evidence  briefly. 

The  plaintiff’s  witness  Robert  Eldon  Strain,  who  was  its 
agent  at  Point  Edward,  testified  that  he  arrived  at  his  office  on 
the  morning  of  Tuesday,  17th  July  1945,  at  about  8 o’clock.  He 
went  to  his  office,  made  up  his  report  and  heard  the  electric 
Are  alarm  sounding  at  8.18  a.m.  The  sound  appeared  to  come 
from  the  vicinity  of  door  no.  7 of  the  flour  shed.  He  hurried 
into  the  shed,  and  when  he  approached  very  close  to  the  battery 
room  he  noticed  a little  smoke;  as  he  approached  still  nearer  the 
smoke  coming  through  the  door  of  the  battery  room  was  some- 
what thicker,  and  a moment  later  the  battery  room  appeared  to 
be  in  flame.  He  could  see  the  lift-truck  through  the  door  of  the 
battery  room  and  he  was  able  to  distinguish  the  forms  of  two 
men.  He  expressed  the  belief  that  the  lift-truck  which  he  saw 
was  the  one  referred  to  as  the  yellow  truck,  and  the  door  through 
which  he  was  looking  was  the  more  northerly  door  of  the  battery 
room.  He  immediately  ran  through  the  shed  sounding  an  alarm 
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and  went  out  through  the  flour  shed  at  door  no.  1,  proceeding 
northerly  along  the  tracks  in  order  to  give  instructions  to  the 
operator  of  the  yard  engine  to  haul  the  cars  away  from  tracks 
1 and  2,  which  were  closest  to  the  building.  He  then  went  to  his 
office  upstairs  at  the  north  end  of  the  building  and  called  the 
operator  at  the  tunnel  depot,  asking  him  to  notify  all  persons 
concerned  that  the  shed  was  on  fire.  He  then  removed  some 
correspondence  and  the  typewriter  from  his  office,  at  which  time 
he  perceived  smoke  coming  out  of  the  door  leading  from  the 
driveway  to  the  shed  and  located  at  the  north-east  corner  of  the 
building.  The  yard  crew  was  hauling  cars  away,  but  some  caught 
fire  before  they  had  been  moved.  This  witness  stated  that  there 
were  twenty-four  freight  cars  on  tracks  1 and  2 and  fourteen 
empty  flour  cars  on  track  3.  There  were  cars  also  placed  at  var- 
ious points  through  the  yard.  Some  of  these  cars  and  the  contents 
thereof  were  damaged  before  they  were  moved  away.  This  wit- 
ness stated  that  prior  to  the  year  1939  a watchman  had  been 
employed  on  the  premises,  but  when  the  automatic  alarm  system 
was  introduced  in  1939  such  services  were  discontinued  as  they 
were  deemed  no  longer  necessary.  On  cross-examination,  and 
speaking  again  of  the  fire,  this  witness  stated  that  he  had  at 
first  seen  no  flame  but  only  black  smoke.  The  yellow  truck  which 
he  saw  inside  the  battery  room  was  four  or  five  feet  away  from 
the  open  door  and  he  was  standing  outside  the  battery  room  at 
a distance  of  three  or  four  feet  from  the  door.  This  witness  also 
described  the  placing  of  eight  fire  extinguishers  and  eleven  bar- 
rels with  buckets  at  various  points  in  the  building.  While  some 
of  the  fire  extinguishers  were  used  in  an  effort  to  control  the 
fire,  apparently  the  water  barrels  were  not  used  and  the  fire 
department  responded  to  the  alarm  very  shortly  after  the  com- 
mencement of  the  fire,  but  it  was  then  out  of  control  and  nothing 
could  be  done  to  extinguish  it  before  it  had  entirely  consumed 
the  freight  shed  and  flour  shed  as  well  as  the  steamship  which 
was  moored  alongside  the  wharf.  This  witness  also  stated  that 
he  was  always  more  or  less  concerned  about  fire,  impressing  upon 
his  employers  the  danger  arising  from  smoking  on  the  premises 
or  doing  anything  which  might  cause  fire.  He  even  informed 
the  superintendent  of  the  plaintiff  company  that  he  considered 
the  building  a fire  trap. 

The  witness  James  Wesley  Kells,  a part-time  employee  of  the 
defendant  company,  testified  that  he  was  working  on  the  morn- 
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ing  of  the  17th  July  1945,  having  commenced  work  at  7.30  in 
the  forenoon.  He  had  been  working  at  door  no.  12  of  the  freight 
shed,  which  was  slightly  north-east  of  the  battery  room.  He  had 
loaded  several  trucks  that  morning  and  went  to  procure  another 
trailer,  which  necessitated  his  passing  the  battery  room  as  he 
proceeded  into  the  flour  shed.  He  said  that  on  one  occasion 
when  passing  the  battery  room  he  noticed  fire  through  the  open 
door  of  that  room.  He  described  it  as  a small  fire  under  one  of 
the  machines,  which  after  some  hesitation  he  admitted  to  be  a 
truck  which  had  been  operated  by  a gasoline  engine.  He  saw 
the  mechanic  Robert  Kee  in  the  room,  standing  near  the  machine. 
According  to  this  witness  the  fire  appeared  “underneath  the 
motor  part — between  the  floor  and  the  chassis  of  the  lift  truck”. 
He  said  that  it  was  a small  fire  and  he  thought  it  would  be  about 
the  size  of  the  flame  that  would  issue  from  a blow- torch.  He 
continued  on  his  way  to  the  flour  shed,  and  on  returning  towards 
door  no.  12  of  the  freight  shed  where  he  had  been  working,  he 
again  passed  the  door  of  the  battery  room.  He  then  noticed  that 
the  fire  was  larger.  He  continued  back  to  door  no.  12  of  the 
freight  shed  and  saw  the  mechanic  Kee  step  outside  through  the 
battery  room  door.  This  time  the  fire  had  made  some  headway, 
and  the  witness,  along  with  others,  left  the  freight  shed.  He 
stated  that  the  buildings  were  quickly  demolished  and  he 
described  the  fire  as  being  “quicker  than  a gasoline  fire”.  He 
thought  he  heard  an  explosion,  and  said  that  in  a very  short 
time  the  whole  battery  room  was  on  fire.  This  witness  left  by 
the  north  door  of  the  freight  shed,  and  on  turning  around  after 
having  made  his  exit  from  the  building  he  noticed  that  the  roof 
was  practically  off.  The  fire  department  appeared  very  shortly 
afterwards. 

The  evidence  of  the  witness  William  Earl  Brock  is  of  some 
importance.  Brock  is  a mechanic  who  resides  at  Point  Edward, 
where  he  operates  his  own  business.  He  stated  that  on  Saturday 
the  14th  July  the  defendant  company  called  him  to  the  freight 
shed  in  connection  with  the  gasoline-operated  lift-truck,  which 
was  giving  some  difficulty.  At  that  time  he  found  the  truck 
about  in  the  centre  of  the  freight  shed.  He  had  it  operated  for 
a few  minutes  to  satisfy  himself  as  to  its  condition.  According 
to  this  witness  it  was  operating  satisfactorily,  but  on  inspection 
he  found  that  the  exhaust  manifold  was  broken  at  the  point 
where  it  joined  the  exhaust  pipe.  He  said  that  roughly  half  of 
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the  circle  of  the  manifold  was  broken,  leaving  an  opening  of 
about  one-half  inch.  Part  of  the  exhaust  gases  were  escaping 
through  this  opening  and  sparks  were  issuing  forth  from  it.  He 
saw  the  superintendent  of  the  defendant  comany,  Edward  John 
Brown,  and  drew  his  attention  to  the  break.  He  then  opened 
the  gasoline  connection  to  see  if  there  was  any  air  or  vapour 
in  it,  but  did  not  repair  the  break  in  the  exhaust  pipe  or  rnuffler. 
The  gasoline  feed  line  was  about  ten,  twelve  or  fourteen  inches 
away  from  the  break.  He  expresses  the  opinion  that  enough 
heat  was  escaping  through  this  opening  to  affect  the  gasoline 
in  the  feed  line  sufficiently  to  cause  a vapour  lock.  The  witness 
could  not  say  whether  or  not  he  had  recommended  that  the 
break  be  repaired,  but  the  witness  Brown,  as  will  hereafter 
appear,  speaks  of  the  recommendation  which  he  received  at  that 
time  from  the  witness  Brock. 

Another  witness  whose  evidence  is  of  considerable  importance 
was  Robert  Joseph  Kee,  who  was  employed  at  the  relevant  period 
of  time  by  the  defendant  company  as  a labourer.  He  was  also 
engaged  as  service-man  in  charge  of  the  electrical  equipment  at 
the  Point  Edward  sheds.  He  described  the. number  of  tractors 
which  were  being  used  by  the  defendant  company  and  the 
number  of  batteries  which  they  had  on  hand,  and  also  referred 
to  the  gasoline-operated  lift-truck,  which  he  described  as  a Clark 
Utilitruc.  This  is  the  yellow  truck  which  was  previously  men- 
tioned. The  witness  stated  that  one  Joyce,  who  was  a fellow- 
employee  acting  as  this  witness’s  helper,  was  in  charge  of  the 
servicing  and  maintenance  of  the  same.  On  Saturday  the  14th 
July  this  truck  was,  to  quote  the  witness,  “not  operating  just 
the  best”.  He  saw  sparks  on  the  block.  He  had  it  driven  into 
the  battery  room  and  he  again  observed  a few  sparks  on  top  of 
the  block,  and  at  about  11  o’clock  in  the  morning  he  had  the 
truck  parked  in  the  freight  shed.  He  stated  that  on  Sunday  the 
truck  was  working  satisfactorily  and  he  had  it  brought  into  the 
battery  room  to  change  the  steering  knuckle.  The  gasoline  tank 
was  filled  in  the  freight  shed  outside  of  the  battery  room.  One 
of  the  employees  cleaned  the  screen  on  the  carbureter  and  an- 
other employee  took  the  top  off  the  distributor.  It  was  then 
moved  under  its  own  power  into  the  flour  shed.  On  the  morning 
of  Tuesday  17th  July  this  witness  arrived  at  work  between  6.30 
and  6.45.  His  helper  Joyce  arrived  at  about  7.30.  Kee  called 
Joyce’s  attention  to  the  manner  in  which  the  gasoline-operated 
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lift-truck  was  functioning,  and  when  Joyce  went  out  to  the  flour 
shed  to  start  the  motor  for  the  purpose  of  driving  the  truck  into 
the  battery  room  he  was  unable  to  start  it.  It  was  therefore 
towed  into  the  battery  room.  While  it  was  there  Joyce  took  off 
a plate  above  the  distributor,  removed  the  seat,  changed  the 
battery  and  started  the  machine.  It  ran  for  about  two  minutes, 
when  it  back-fired  and  Are  appeared  on  top  of  the  burner  or 
condenser  as  well  as  at  the  rear  of  the  machine  alongside  the 
muffler  or  exhaust.  Kee  took  down  the  extinguisher  and  used 
it  on  the  Are,  driving  it  to  the  front  part  of  the  machine,  but  it 
had  no  effect.  He  then  sent  Joyce  for  help  and  pulled  the 
batteries  out  of  the  room  on  trailers.  Then  others  appeared  on 
the  scene  with  Are  extinguishers  which  they  applied  without 
effect.  This  witness  then  left  and  he  described  a “swishing  sound” 
coming  out  of  both  doors  of  the  battery  room.  He  described  the 
Are  as  being  at  flrst  a ball  of  Are  about  flve  inches  in  diameter 
near  the  rear  of  this  truck.  The  engine  was  not  operating  when 
he  observed  the  Are,  but,  as  previously  stated,  it  had  back-Ared 
and  stopped.  He  then  described  the  course  of  the  Are  as  spread- 
ing alongside  the  left  side  of  the  truck  to  the  front  and  as 
burning  underneath  the  motor.  This  witness  also  admitted  that 
if  there  were  a leak  in  the  machine  one  could  reasonably  expect 
to  And  gasoline  on  the  floor  of  the  battery  room,  and  further 
admitted  that  the  machine  was  maintained  or  repaired  in  the 
same  room,  although  it  was  mainly  stored  outside  the  battery 
room  in  various  parts  of  the  freight  shed.  This  witness  also 
mentioned  that  the  freight  shed  had  been  blown  down  by  a 
cyclone  in  the  year  1933  and  rebuilt. 

The  plaintiff  also  called  as  its  witness  one  Thomas  Keith 
Neil,  who  was  employed  at  the  Point  Edward  sheds  as  a con- 
stable, performing  general  police  duties  throughout  the  shed  and 
yards,  preventing  smoking  on  the  premises  and  guarding  against 
theft  from  the  premises.  He  arrived  on  duty  at  7 o’clock  in  the 
forenoon  on  the  date  of  the  Are.  He  was  in  and  about  the 
freight  shed  from  time  to  time  and  observed  the  yellow  truck 
in  operation.  On  Saturday  the  14th  July  he  observed  the  yellow 
truck  in  operation  for  a short  time,  and  noticed  that  sparks  were 
coming  from  it,  and  at  that  time  it  was  about  in  the  centre  of 
the  freight  shed  north  of  the  cooperage  shop.  It  appeared  that  it 
was  not  running  very  smoothly.  He  did  not  make  any  complaint 
about  it,  and  did  not  make  any  written  report  either  to  the  agent 
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of  the  plaintiff  company  at  Point  Edward  or  to  any  other  official, 
but  he  said  that  the  defendant’s  servants  did  not  continue  to 
operate  the  machine  at  the  time  and  therefore  “the  danger  was 
removed  for  the  time  being”.  This  witness  went  on  to  say  that 
there  were  “quite  a few”  live  sparks  falling  underneath  the 
radiator  of  the  truck  on  its  left  side.  He  admitted  that  from  time 
to  time  he  stopped  workmen  and  passengers  from  smoking  be- 
cause of  the  fire  hazard  which  it  created.  He  was  not  on  the 
premises  on  Sunday  the  15th  July,  and  he  did  not  see  the 
machine  operating  on  Monday  the  16th  July. 

On  the  morning  of  Tuesday  the  17th  July  this  witness  heard 
the  fire  alarm  sounded  and  immediately  proceeded  to  the  indi- 
cator panel,  but  did  not  reach  it.  Edward  John  Brown,  the 
defendant  company’s  superintendent  at  the  sheds,  appeared  on 
the  scene,  and  both  of  them  procured  a fire  extinguisher,  which 
they  took  to  the  battery  room.  When  they  got  to  the  battery 
room  he  found  the  room  very  dark,  the  windows  on  the  west 
side  not  being  visible.  He  observed  a small  fire  under  the  yellow 
machine,  which  was  in  the  battery  room.  He  applied  the  fire 
extinguisher  to  the  fire,  but  it  grew  in  size  and,  being  finally 
overcome  by  the  fumes,  he  left  the  battery  room.  He  observed 
a puff  of  flame  coming  out  of  a small  window  on  the  north  side 
of  that  room.  When  he  observed  this,  he  stated,  he  realized 
that  he  could  not  do  anything,  and  went  up  the  aisle  of  the 
freight  shed  to  clear  the  path  for  the  fire  department,  which 
arrived  from  Point  Edward  in  a few  moments.  This  witness 
was  also  present  when  the  yellow  truck,  which  had  fallen  into 
the  water  below  the  freight  shed,  was  removed  from  the  water 
later  in  the  month,  and  was  able  to  identify  the  lift  truck  as 
shown  in  photographs,  exhibits  37  to  40  inclusive. 

The  witness  Edward  John  Brown,  who  was  employed  by  the 
defendant  as  its  superintendent  at  the  freight  sheds  at  Point 
Edward,  was  called  to  identify  samples  of  dust  which  he  had 
taken  from  freight  sheds  of  the  plaintiff  company  in  Fort 
William  and  Port  Arthur  and  in  Sarnia  for  testing  purposes, 
and  the  main  portion  of  his  evidence  was  elicited  by  plaintiff’s 
counsel  on  cross-examination.  He  stated  that  he  had  charge  of 
the  loading  and  unloading  of  freight;  that  William  Evans  was 
also  a superintendent  employed  by  the  defendant  company,  and 
that  one  Mara  was  general  foreman;  that  the  defendant  company 
had  approximately  75  to  100  employees  engaged  in  freight  han~ 
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dling,  and  that  Mara  was  charged  with  the  duty  of  hiring  or  dis- 
charging these  employees.  According  to  this  witness,  prior  to 
September  1944  the  defendant  company  had  six  electric  tractors 
and  trailers  but  no  lift-trucks  had  been  used  prior  to  that  time 
and  it  was  then  that  the  company  acquired  two  of  them,  which 
were  both  operated  by  gasoline  engines,  but  one  of  which  was 
later  converted  into  an  electrically  propelled  vehicle.  The  yellow 
truck,  however,  continued  to  be  used  in  the  defendant’s  opera- 
tions. The  witness  stated  that  he  had  received  no  written  or 
verbal  permission  to  operate  this  truck  from  the  plaintiff  com- 
pany or  any  of  its  officials.  On  the  morning  of  the  fire  he  was 
on  the  premises  and  arrived  at  the  battery  room  within  two 
or  three  minutes  of  its  commencement.  This  fire,  he  said,  was 
giving  off  a very  dark  smoke,  and  he  expressed  the  opinion  that 
it  appeared  to  him  to  be  strictly  a gasoline  and  grease  fire.  He 
stated  that  on  the  Saturday  prior  to  the  fire  Mara,  the  foreman, 
had  complained  to  him  that  the  yellow  truck  was  not  operating 
properly,  and  Joyce,  who  was  engaged  to  maintain  and  service 
this  truck,  not  being  at  his  employment  on  that  day,  he  tele- 
phoned Brock,  the  witness  already  mentioned,  who  examined 
the  truck  and  who  informed  him  that  the  muffler  was  broken. 
Brock  suggested  to  him  that  the  defendant  should  procure  a new 
manifold  and  one  was  placed  on  order.  This  witness  said  that  he 
made  no  inquiry  as  to  when  the  gas  tank  was  filled,  but  that 
after  the  fire  he  was  informed  that  it  had  been  filled  on  the 
morning  of  Monday  the  16th.  He  was  later  informed  that  this 
was  not  so,  but  he  stated  that  as  far  as  he  was  aware  the  gasoline 
tank  was  “pretty  well  full”  on  the  morning  of  the  17th  July. 
Certain  questions  asked  of  him  on  his  examination  for  discovery 
were  put  to  him  on  cross-examination  and  he  confirmed  his 
answers.  I quote  from  some  of  these  questions  and  answers: 
“177.  Q.  Where  was  the  gas  tank  filled?  A.  Either  in  the 
freight  shed  or  in  the  battery  charging  plant. 

“178.  Q.  Was  it  customary  to  put  in  gasoline  and  fill  the 
gasoline  tank  with  gasoline  in  the  battery  charging  room? 
A*  Yes,  it  was,  or  any  place  in  the  warehouse.” 

He  also  stated  that  the  witness  Kee  never  did  any  repairs 
to  the  yellow  truck,  admitting  that  he  was  not  competent  to 
look  after  it.  The  witness  went  on  to  say  that  in  April  1943 
the  battery  room  was  at  the  south-east  corner  of  the  freight 
shed,  when  a new  battery  room  was  erected  at  the  south-west 
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corner,  the  defendant  company  erecting  the  new  walls.  He 
admitted  that  the  battery  room  was  used  from  time  to  time 
for  repairing  the  yellow  truck,  and  that  he  knew  about  it.  He 
also  stated  that  a lock  was  put  on  the  battery  room  doors  by 
the  defendant  company,  and  that  both  Kee  and  Mara  had  keys, 
and  one  was  kept  in  the  defendant  company’s  office.  Also,  that 
no  one  except  a Canada  Steamship  Lines’  employee  had  a key 
to  the  room.  He  also  admitted  that  the  defendant  company 
was  responsible  for  the  cleanliness  of  the  floor  of  both  the 
freight  and  flour  sheds  and  as  stated  in  answer  to  q.  296  of  his 
examination  for  discovery: 

“Q.  Who  was  responsible  for  the  cleanliness  of  the  freight 
shed  and  the  flour  shed?  A.  The  C.S.L.  We  had  a man  that 
acted  as  janitor  in  the  freight  shed,  sweeping  and  cleaning  up 
all  the  time.” 

The  witness  further  stated  that  the  defendant  company  kept 
grease. in  the  battery  room  for  use  on  its  lift-trucks,  and  that 
possibly  there  would  be  half  a keg  in  the  battery  room  at  the 
time  of  the  fire,  a full  keg  containing  113  pounds  of  grease. 

The  defendant  company  called  one  Farrell,  a fire-prevention 
expert,  who  evidently  possesses  very  high  qualifications.  He 
holds  several  degrees,  has  written  many  articles  on  related 
subjects,  and  has  engaged  in  a very  considerable  amount  of 
research  work.  He  described  in  detail  the  desirability  of  having 
fire  partition  walls  in  buildings  of  the  character  of  the  building 
in  question,  of  having  a sprinkler  system  installed,  and  of  having 
fire  extinguishers  placed  at  certain  points  throughout  the  build- 
ing and  water  barrels  placed  at  convenient  points,  the  number 
depending  on  the  length  of  the  building.  He  also  recommended 
that  each  barrel  should  be  equipped  with  three  pails.  He  ad- 
mitted that  as  far  as  first  aid  equipment  was  concerned,  that  is 
to  say,  the  provision  of  fire  extinguishers  and  water  barrels,  the 
building  would  appear  to  have  met  the  necessary  requirements, 
but  he  criticized  the  lack  of  a secondary  fire  line  or  fire  service 
such  as  a sprinkler  system.  He  also  spoke  of  the  extreme  like- 
lihood of  there  being  a considerable  deposit  of  flour-dust  not 
only  in  the  flour  shed  but  throughout  the  building,  and  stated 
that  dust  of  this  character  was  readily  combustible  and  if  ignited 
would  serve  to  propagate  and  spread  a fire  with  extreme  rapidity. 
The  evidence  which  he  gave  on  cross-examination  is  of  con- 
siderable importance,  and  I refer  to  it  briefly.  This  witness  said 
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that  a shed  of  this  character,  with  dust  deposits  which  might 
reasonably  be  expected  to  be  found  throughout  the  building,  was 
not  a desirable  fire  risk;  that  it  was  a place  where,  if  fire  ever 
started,  it  would  spread  rapidly.  He  described  it  as  the  sort  of 
place  where  a high  degree  of  care  was  required  to  be  taken  to 
prevent  a fire  from  starting,  and  said  that  it  was  highly  desirable 
to  prevent  smoking  on  the  premises.  He  went  on  to  say  that  the 
repairing  of  a gasoline  lift  truck  in  the  battery  room  was  “not 
desirable”.  He  spoke  in  the  same  terms  of  the  filling  of  the 
gasoline  tank  of  such  a vehicle  in  the  battery  room  and  of  the 
greasing  of  such  trucks  in  either  the  shed  or  the  battery  room. 
He  also  stated  that  a gasoline  lift  truck  with  a break  in  the 
manifold  and  with  sparks  issuing  forth  from  the  exhaust  pipe 
was  “undesirable”  and  that  he  “would  have  had  it  discontinued”. 
He  was  then  asked  whether,  if  on  the  Saturday  prior  to  the 
fire  sparks  were  seen  coming  from  the  lift-truck,  and  on  the 
following  Tuesday  the  truck  could  not  be  started,  and  assuming 
that  it  was  to  be  repaired,  he  would  or  would  not  allow  the 
repairs  to  be  effected  within  the  type  of  occupancy  in  question. 
To  this  he  replied  that  such  a truck  was  at  all  times  a fire  hazard 
and  that  it  would  not  be  advisable  to  permit  the  lift-truck  to  be 
operated  on  the  premises  in  the  circumstances  until  it  was  re- 
paired. He  laid  down  the  following  conditions  as  necessary  to 
be  applied  if  a truck  of  this  character  were  to  be  operated  in 
the  freight  sheds  at  all: 

1.  That  a competent  man  should  have  charge  of  the  main- 
tenance and  servicing. 

2.  That  no  gasoline  other  than  that  contained  in  the  tank 
should  be  kept  in  the  building. 

3.  That  the  filling  of  the  tank  and  the  repairing  of  the 
machines  should  not  be  done  in  the  building  unless  it  was 
done  in  a fireproof  room. 

4.  That  the  filling  and  repairing  of  such  a truck  should  not 
even  be  done  on  the  platform  immediately  adjoining  the  building. 

The  defendant’s  servants,  it  appears  to  me,  were  bound  to 
exercise  care,  not  generally,  but  in  relation  to  the  conditions 
which  they  found.  According  to  the  evidence  of  Captain  Farrell 
the  building  was  not  a desirable  fire  risk  and  was  one  which 
was  readily  combustible.  Brown  testified  that  the  gasoline  tank 
of  the  yellow  truck  was  filled  in  various  parts  of  the  freight 
shed  and  in  the  battery  room,  where  it  was  also  repaired  when 
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occasion  required.  It  is  only  reasonable  to  suppose  that  gasoline 
would  escape  from  time  to  time  on  to  the  floor  of  the  battery 
room,  and  there  was  half  a keg  of  grease  placed  there;  the 
muffler  or  exhaust  pipe  was  not  very  far  removed  from  the 
gasoline  feed-line  of  this  machine,  and  hot  gases  were  escaping 
from  the  break  in  the  exhaust  pipe  near  the  manifold.  In  these 
circumstances  it  was  assuredly  a negligent  act  to  have  operated 
this  lift-truck  in  its  defective  condition  within  any  part  of  this 
structure;  to  have  operated  it  in  the  battery  room,  having  regard 
to  the  conditions  hereinbefore  mentioned,  can  only  be  described 
as  an  act  of  the  greatest  carelessness.  There  can  be  no  doubt 
but  that  this  Are  resulted  directly  from  the  starting  and  opera- 
tion of  the  machine  in  the  battery  room,  and  that  sparks  or 
flame  issuing  from  the  break  in  the  exhaust  pipe,  coming  into 
contact  with  gasoline,  gasoline  vapour,  grease  or  some  other 
imflammable  substance  in  this  room,  caused  the  conflagration 
which  gives  rise  to  this  action.  It  is  an  inference  which  one 
does  not  And  it  difficult  to  draw. 

While  the  plaintiff  pleads  and  relies  upon  the  maxim  res  ipsa 
loquitur,  on  the  principle  stated  in  Scott  v.  The  London  and 
St.  Katherine  Docks  Company  (1865),  3 H.  & C.  596  at  601, 
159  E.R.  665,  and  while  the  circumstances  established  in  evidence 
afford  reasonable  evidence  of  negligence  in  the  sense  that  in  the 
absence  of  explanation  the  proper  inference  is  that  the  damage 
caused  was  the  result  of  the  negligence  of  the  defendant,  and 
that  the  explanations  advanced  are  not  of  sufficient  weight 
either  to  overturn  or  to  neutralize  the  force  of  the  inference 
arising  from  the  facts  proved,  it  is  not  necessary  to  resort  to 
that  principle,  since,  in  the  view  which  I take  of  the  evidence, 
the  plaintiff  has  clearly  established  a case  of  affirmative  neg- 
ligence on  the  part  of  the  defendant’s  servants. 

The  case  at  bar  in  many  of  its  aspects  is  quite  similar  to  Mar- 
tin V.  Dibhlee  Construction  Co.  Ltd.,  [1935]  O.W.N.  269,  or  United 
Motors  Service  Incorporated  v.  Hutson  et  al.,  [1937]  S.C.R.  294, 
[1937]  1 D.L.R.  737,  4 I.L.R.  91,  or  to  Musgrove  v.  Pandelis, 
[1919]  1 K.B.  314,  affirmed  [1919]  2 K.B.  43. 

I do  not  And  it  necessary  to  determine  whether  the  principle 
enunciated  in  Rylands  et  al.  v.  Fletcher  (1868),  L.R.  3 H.L. 
330,  is  applicable  to  the  facts  of  this  case,  by  reason  of  the 
conclusions  heretofore  expressed  by  me.  The  plaintiff  in  my 
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opinion  does  not  need  to  rely  upon  that  principle  in  order  to 
succeed  in  this  action. 

Counsel  for  the  defendant  argues  that  the  fire  might  have 
been  due  to  pure  accident,  and  that  under  the  provisions  of  The 
Accidental  Fires  Act,  R.S.O.  1937,  c.  161,  there  would  be  no 
liability  on  the  defendant.  That  contention  is  entirely  devoid 
of  merit,  in  my  opinion,  since  it  is  abundantly  clear  upon  the 
evidence  that  the  fire  did  not  “accidentally  begin”  within  the 
meaning  of  that  Act  as  explained  by  numerous  authorities.  It 
would  be  quite  superfluous  to  quote  authorities  upon  the  point, 
now  so  well  established,  that  a fire  cannot  be  said  to  begin 
accidentally  if  it  is  the  result  of  negligence,  or  that  “accidental” 
in  the  statute  means  “by  mere  chance”,  or  “incapable  of  being 
traced  to  any  cause”,  as  opposed  to  the  negligence  of  either 
servants  or  masters,  rather  than  accidental  in  contradistinction 
to  wilful.  The  authorities  have  also  placed  it  beyond  question 
that  the  protection  of  the  Act  does  not  apply  to  fires  which, 
though  accidental  in  origin,  spread  through  negligence : Musgrove 
V.  Pandelis,  supra. 

I confess  that  I can  see  no  merit  in  the  defence  of  negligence 
or  contributory  negligence  set  up  by  the  defendant  against  the 
plaintiff,  based  upon  the  condition  of  the  building,  the  accu- 
mulation of  dust,  the  lack  of  suitable  fire-walls,  and  the  lack  of 
a sprinkler  system  or  of  more  adequate  fire-fighting  apparatus 
or  equipment.  If,  as  was  contended,  the  building  was  a veritable 
fire  trap,  that  was  all  the  more  reason  why  the  defendant’s 
servants  should  have  exercised  a correspondingly  higher  degree 
of  care.  Middleton  J.A.  said  in  McAuliffe  v.  Hubbell,  66  O.L.R. 
349  at  353,  [1931]  1 D.L.R.  835: 

“Furthermore,  the  finding  does  not  justify  the  maintenance 
of  the  action,  for  there  is  no  duty  on  the  part  of  the  defendants 
to  supply  fire-escapes  or  fire-fighting  equipment,  either  at  com- 
mon law  or  by  virtue  of  any  statute.  This  aspect  of  the  case 
need  not  be  further  considered.” 

Upon  this  point  reference  may  helpfully  be  made  to  Eller- 
man  Lines,  Limited  v.  H.  & G.  Grayson,  Limited,  [1919]  2 K.B. 
514,  affirmed  [1920]  A.C.  466.  There  is  a passage  in  the  judg- 
ment of  Atkin  L.J.,  at  p.  535,  which  I quote  with  considerable 
interest : 

“If  a workman  is  sent  to  my  house  containing  infiammable 
material  to  work  with  fire,  am  I to  remove  the  source  of  danger. 
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or  is  he  to  take  precautions  which  will  avoid  danger?  If  a man 
comes  to  my  premises  containing  an  oil  tank  is  he  to  abstain 
from  smoking  in  its  vicinity  or  am  I to  remove  the  oil  tank? 
And  if  he  chooses  to  smoke  there  am  I precluded  from  recovering 
because  I did  not  remove  the  oil  tank  but  allowed  him  to  con- 
tinue at  his  peril?  The  doctrine  of  contributory  negligence  can- 
not, I think,  be  based  upon  a breach  of  duty  to  the  negligent 
defendant.  It  is  difficult  to  suppose  that  a person  owes  a duty 
to  anyone  to  preserve  his  own  property.” 

As  I apprehend  the  evidence  of  Captain  Farrell,  he  does 
not  say  that  the  plaintiff  has  not  met  the  requirements  for  first 
aid  equipment,  but  he  criticizes  the  building  from  the  standpoint 
of  its  not  being  provided  with  fire-wall  partitions  or  a sprinkler 
system,  what  he  describes  as  a secondary  fire  service.  In  this 
connection,  the  following  words  of  Kerwin  J.  in  DesBrisay  et  dl. 
V.  Canadian  Government  Merchant  Marine  Limited ^ et  al.,  [1941] 
S.C.R.  230  at  241,  [1941]  2 D.L.R.  209,  52  C.R.T.C.  251,  are 
particularly  apt: 

‘Tt  was  next  contended  that  the  circumstances  are  such  as 
impose  liability  upon  the  Steamship  company  for  the  spread  of 
the  fire.  In  this  connection  it  must  be  remembered  that  the 
dock  was  in  the  process  of  being  constructed.  It  was  impossible 
to  do  everything  at  once  and  while  it  appears  from  the  evidence 
that  certain  standards  are  set  before  prospective  builders,  by 
insurance  men,  as  something  desirable  to  be  attained,  a ware- 
houseman cannot  be  held  liable  merely  because  he  did  not  choose 
to  spend  as  much  money  as  the  adoption  of  those  standards 
would  involve.” 

It  was  contended  that  the  plaintiff’s  employee  Constable 
Neil  had  observed  live  sparks  coming  from  the  exhaust  pipe  of 
the  yellow  truck  on  the  Saturday  prior  to  the  fire,  and  that  he 
did  nothing  about  it  although  he  was  charged  with  the  duty  of 
protecting  the  property.  Neil  stated  in  his  evidence  that  the 
machine  had  been  removed  and  was  not  being  operated  after  he 
had  observed  this,  and  he  no  doubt  assumed  that  it  would  not 
be  operated  before  being  repaired,  so  that  the  danger  was  re- 
moved for  the  time  being.  It  is  argued  that  knowing  that  the 
yellow  truck  had  been  used  since  the  fall  of  the  year  1944,  and 
Neil  knowing  that  it  was  being  operated  and  emitting  sparks 
from  the  exhaust  pipe,  the  plaintiff  must  be  taken  to  have  con- 
sented to  its  use  and  operation  and  to  have  voluntarily  incurred 
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the  risk  involved.  The  answer  to  that  submission  must  surely 
be  that  the  plaintiff  must  be  proved  to  have  been  thoroughly 
aware  of  the  danger  and  risk  incidental  to  the  use  of  the  machine 
before  the  maxim  volenti  non  fit  injuria  can  be  successfully 
set  up  against  it.  A passage  from  the  reasons  for  judgment  of 
Fisher  J.A.  in  Martin  v.  Dihblee  Construction  Co.  Ltd.,  supra, 
at  p.  270,  is  particularly  applicable  to  this  point: 

“As  to  the  question  of  consent  the  evidence  is  that  the  plain- 
tiff made  no  objection  to  the  defendant  bringing  into  its  place 
of  business  the  oxy-acetylene  equipment,  but  he  knew  nothing 
about  its  state  of  repair  or  of  the  skill  of  those  who  were  in 
charge  of  its  operation.  There  was  no  obligation  on  the  part 
of  the  plaintiff  to  examine,  or  have  an  expert  examine,  the  equip- 
ment to  see  if  it  was  in  a proper  state  of  repair  or  to  have  taken 
steps  to  see  if  the  employees  entrusted  with  its  operation  were 
qualified  to  operate  it  in  safety.  All  that  can  be  said  is  that 
the  plaintiff  had  no  objection  to  the  machine,  provided  it  was 
in  a good  state  of  repair  and  safely  operated.” 

It  would  seem  to  be  indisputable  that  if  consent  to  the  use 
of  the  gasoline-operated  truck  could  be  implied,  such  consent 
could  not  extend  to  the  use  of  the  truck  in  the  dangerous  and 
defective  state  in  which  it  was  on  the  day  of  the  fire  and  for 
some  few  days  prior  thereto. 

The  defendant  does  not  claim  to  be  relieved  from  liability 
under  the  terms  of  the  1908  agreement,  but  does  claim  to  be 
relieved  by  reason  of  the  terms  of  the  1919  agreement.  A por- 
tion of  para.  5(d)  of  the  latter  agreement  reads  as  follows: 

“Should  shortages  exist  at  the  port  of  discharge  for  which 
the  Navigation  Company  is  helfl  liable,  the  liability  for  same 
shall  be  equally  shared  by  the  parties  hereto,  except  that  as  to 
shortages  which  may  be  occasioned  by  a marine  risk,  the  Naviga- 
tion Company  agree  to  insure  all  freight  against  marine  risks 
as  set  out  in  the  traffic  agreement,  and  to  pay  in  full  such  claims 
as  are  covered  thereby,  the  Grand  Trunk  agreeing  to  assume 
the  liability  of  the  shore  risk  at  Point  Edward  from  fire  and 
other  such  causes.” 

The  question  arises  whether  or  not  this  clause  operates  to 
exempt  the  defendant  from  liability  in  respect  of  the  goods 
carried  by  the  plaintiff  company  and  which  were  on  shore  at 
the  time  of  the  fire.  It  is  quite  conceivable  that  such  goods 
might  be  damaged  or  destroyed  by  fire  without  negligence  on 
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the  part  of  either  of  the  parties  to  this  action.  It  becomes  neces- 
sary to  consider  other  provisions  of  the  1908  and  1919  agree- 
ments in  order  to  arrive  at  the  proper  construction  and  effect  of 
this  clause.  Para.  16  of  the  1908  agreement  reads  as  follows: 
“16.  The  Navigation  Company  hereby  contracts  to  insure, 
and  keep  insured  all  westbound  package  freight  against  marine 
risk,  including  fire,  unless  requested  by  the  Railway  Company 
to  the  contrary,  and  to  insure  and  keep  insured  all  eastbound 
package  freight  against  marine  risk,  including  fire,  when  the 
freight  tariff  rates,  which  apply  thereon,  are  made  to  include 
such  insurance,  and  the  insurance  charges  actually  paid  thereon 
shall  be  divided  on  the  agreed  percentages  governing  on  the 
traffic.  Certified  copy  of  the  Insurance  Company’s  receipt  shall 
be  furnished  to  the  Railway  Company.” 

It  is  to  be  noted  that  the  defendant  billed  the  plaintiff  for 
the  1945  insurance  premiums,  and  that  90  per  cent,  of  the  west- 
bound freight  was  covered  by  railway  Canadian  Freight  Associa- 
tion Tariff  No.  46  (ex.  28)  which  contains  the  following  Rule: 
“RULE  100*  MARINE  INSURANCE 

“Rates  via  routes  which  involve  handling  of  shipments  by 
steamer  or  car  ferry  include  marine  insurance  while  traffic  is 
in  transit  on  such  vessels,  as  follows : 

“(c)  (ii)  Canada  Steamship  Lines,  Limited.  Northern  Navigation 
Company,  Limited.  The  Tree  Line  Navigation  Company,  Limited. 

“Property  moving  under  rates  named  or  provided  for  in 
tariffs,  giving  reference  to  this  issue  for  rules,  and  while  in  the 
custody  of  the  Canada  Steamship  Lines,  Limited,  Northern 
Navigation  Company,  Limited,  or  The  Tree  Line  Navigation 
Company,  Limited,  from  the  time  either  of  the  said  companies 
receives  it  from  the  shipper  or  from  prior  connecting  carrier  on 
the  docks,  piers,  wharves,  bulkheads,  platforms,  lighters  and/or 
craft,  transfers  and  land  conveyances  at  ports  of  loading  of 
vessels  and  while  it  is  waterborne  on  said  vessels  at  and  between 
ports,  and  while  it  is  on  docks,  piers,  wharves,  bulkheads,  plat- 
forms, lighters  and/or  craft,  transfers  and  land  conveyances  at 
ports  of  discharge  of  said  vessels  until  it  is  delivered  to  con- 
signee (but  not  beyond  the  free  time  allowed  for  delivery  as 
designated  in  tariffs  lawfully  on  file  with  the  Board  of  Transport 
Commissioners  for  Canada,  nor  while  held  by  either  of  the  said 
companies  as  warehouseman)  or  until  it  is  delivered  to  con- 
necting carriers  thereat.  Is  Insured: 
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''While  waterborne,  against  the  perils  of  the  inland  seas  and 
waters,  canals,  enemies,  rovers,  thieves,  fires,  explosions,  burst- 
ing of  boilers,  breakage  of  shafts  or  through  any  latent  defect 
in  the  machinery,  hull  or  equipment,  collisions,  strandings,  jet- 
tisons, baratry  of  the  master  or  mariners  and  all  other  like 
perils,  losses  and  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment  or  damage  of  said  property,  including  general 
average  charges  and  expenses  for  which  the  owner  may  under 
the  maritime  law  be  chargeable,  but  excluding  the  risks  of 
strikes,  riots,  war,  insurrections,  piracy  or  civil  commotion. 

"While  on  docks,  piers,  wharves,  bulkheads,  platforms,  trans- 
fers and  land  conveyances,  against  the  risks  of  fire,  lightning, 
collision,  derailment,  cyclones,  hurricanes,  hail,  earthquake, 
floods  or  any  accident  to  the  conveyance,  explosions,  rising  of 
navigable  waters  and  collapse  or  subsidence  of  docks  whether 
in  warehouse  or  otherwise  on  quay  and/or  wharf.” 

It  may  well  be  argued  that  the  combined  effect  of  para.  16 
of  the  1908  agreement  and  the  Rule  quoted  above  imposed  upon 
the  defendant  the  contractual  obligation  to  insure  such  freight 
against  the  risk  of  fire. 

Para.  17  of  the  1908  agreement  reads  as  follows:  "The  Navi- 
gation Company  shall  be  responsible  for,  and  shall  recoup  the 
Railway  Company  all  freight  charges  earned  on  freight  lost 
while  in  possession  of  the  Navigation  Company.” 

Para.  8 of  the  1908  agreement  reads  as  follows : 

"All  freight  intended  for  interchange  between  the  Railway 
Company  and  Navigation  Company,  shall  be  interchanged  at 
Point  Edward,  Sarnia,  or  such  other  port  or  ports  on  Georgian 
Bay  as  the  Railway  Company  may  from  time  to  time  select  and 
the  liability  of  the  Railway  Company  in  the  case  of, — 

"(a)  Westbound  traffic  will  cease  on  delivery  of  the  traffic 
at  the  ship’s  rail.  Provided,  however,  that  the  Railway  Com- 
pany will  deliver  to  the  representative  of  the  Navigation  Com- 
pany manifests  of  such  traffic  and  the  delivery  of  such  manifests 
to  any  of  the  recognized  staff  of  the  Navigation  Company  shall 
be  considered  as  notice  to  that  Company  of  all  perishable  and 
important  traffic  which  shall  have  preference  in  being  forwarded 
by  the  steamers  over  less  important  traffic,  and  all  claims  for 
detention  of  such  perishable  or  important  traffic  from  any  cause 
other  than  fire,  incurred  after  delivery  of  said  manifests  shall 


40— [1947]  O.R. 


608 


Ontario  Reports. 


[1947] 


be  borne  and  assumed  by  the  Navigation  Company,  who  shall 
indemnify  the  Railway  Company  against  the  same. 

“(b)  Eastbound  traffic  will  commence  on  delivery  of  said 
traffic  over  ship’s  rail  to  the  Railway  Company,  with  the  excep- 
tion of  grain  in  bulk,  which  it  is  distinctly  understood  is  to  be 
accepted  by  the  Navigation  Company  for  carriage  subject  to 
the  condition  that  it  shall  be  forwarded  from  the  elevators  at 
any  of  the  lake  or  Georgian  Bay  ports  before  mentioned  at  the 
convenience  of  the  Railway  Company,  and  on  the  terms  set  forth 
in  clause  nine,  and  that  the  Railway  Company  will  not  assume 
any  responsibility  thereon,  until  such  grain  shall  have  been 
loaded  into  cars. 

“It  is  expressly  understood  and  agreed  that  the  Railway 
Company  will  not  be  responsible  for  delay  to  the  Navigation 
Company’s  steamers  from  any  cause  whatever.” 

As  has  been  stated,  in  the  1919  agreement  the  defendant 
assumed  responsibility  for  unloading  the  goods  from  the  plain- 
tiff’s cars  and  transporting  them  to  and  loading  them  upon  the 
ship,  and  this  to  my  mind  has  the  effect  of  changing  the  point 
of  delivery  from  the  ship’s  rail,  as  provided  in  para.  8 of  the 
1908  agreement,  to  the  car  door.  While  ordinarily  a charterer 
or  other  shipper  is  required  at  his  own  expense  to  bring  the 
goods  to  the  ship’s  rail  or  within  reach  of  her  tackle,  and  to 
deliver  them  there  to  the  ship’s  owner  or  to  his  servants  author- 
ized to  take  delivery  on  his  behalf,  nevertheless  this  may  be 
altered  by  special  contract,  as  was  done  in  the  case  at  bar  by 
the  terms  of  the  amending  agreement  of  1919. 

Even  if  it  could  be  successfully  contended  that  marine  insur- 
ance could  not  be  so  defined  as  to  extend  to  coverage  of  the 
goods  on  shore,  there  are  still  other  considerations  that  arise 
which  may  be  helpful  in  the  determination  of  this  issue.  Looking 
again  at  the  1919  agreement  we  find  the  following  provision 
contained  in  clause  5(f):  “Concealed  loss  claims,  and  all  other 
freight  claims  that  may  arise,  except  claims  for  shortage  (settle- 
ment of  which  is  defined  in  this  agreement)  are  to  be  settled 
on  the  basis  of  Freight  Claims  Association  rules.” 

It  has  been  stated  in  evidence  that  the  Freight  Claims 
Association  Rules  referred  to  in  the  paragraph  just  quoted  are 
the  book  containing  Rules  of  Order,  Principles  and  Practices, 
Freight  Claim  Rules,  Loss  and  Damage  Prevention  Practices, 
as  set  forth  in  the  publication  of  the  Association  of  American 
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Railroads,  Freight  Claim  Division.  This  book,  which  is  filed  as 
ex.  5,  contains  a Rule,  no.  43,  which  reads  as  follows: 

“43.  Loss  or  damage  arising  through  error  of  an  employee 
or  negligence  of  carrier  shall  be  charged  to  carrier  at  fault,  unless 
contributory  negligence  is  shown,  in  which  case  the  loss  or  dam- 
age shall  be  equally  apportioned  to  the  carriers  at  fault.  This 
Rule  does  not  apply  to  claim  for  an  amount  proratable  under 
Rule  40.” 

This  latter  Rule  would  appear  to  be  incorporated  into  the 
1919  agreement  with  respect  to  loss  or  damage  to  the  goods 
on  shore,  and  if  this  Rule  is  applicable  it  would  strengthen  the 
view  that  the  clause  of  the  1919  agreement  pleaded  by  the  de- 
fendant does  not  protect  it  in  respect  of  goods  damaged  or  de- 
stroyed by  fire  due  to  the  negligence  of  the  defendant  or  its 
servants. 

If  this  clause,  which  has  been  quoted  above,  is  relied  upon 
as  one  exempting  the  defendant  from  liability  in  respect  of  goods 
in  transit  and  located  on  shore  at  Point  Edward,  then  could  it 
be  so  construed  as  to  exempt  the  defendant  from  liability  in  the 
event  of  a fire  occurring  through  the  negligence  of  the  defendant 
or  its  servants?  The  following  authorities  would  indicate  that 
the  clause,  if  put  forward  as  one  exempting  the  defendant  from 
liability,  would  not  protect  it  if  the  fire  were  brought  about 
by  the  negligence  of  its  servants:  In  re  Polemis  et  al.  and  Fur- 
ness  Withy  and  Company,  Limited^  [1921]  3 K.B.  560;  Price  d 
Co.  V.  The  Union  Lighterage  Company ^ [1904]  1 K.B.  412; 
Alderslade  v.  Hendon  Laundry,  Limited,  [1945]  K.B.  189. 

It  was  held  in  the  last-cited  case  that  as  no  liability  could 
arise  for  loss  of  articles  except  through  the  defendants’  negli- 
gence, a condition  limiting  damages  for  lost  or  damaged  articles 
to  twenty  times  the  charge  made  for  laundering  applied  to  limit 
the  defendants’  liability  in  cases  of  negligence,  and  applied,  there- 
fore, to  limit  the  plaintiff’s  damages;  but  it  was  said  that  in  a 
case  where  loss  might  arise  from  causes  other  than  negligence, 
^uch  a condition  would  not  apply  to  limit  liability  for  loss 
through  negligence,  unless  it  was  expressly  made  applicable 
in  clear  terms.  MacKinnon  L.J.,  at  p.  195,  refers  to  the  rule 
or  principle  which  is  stated  by  Scrutton  L.J.  in  a short  passage 
in  Rutter  v.  Palmer,  [1922]  2 K.B.  87  at  92,  as  follows: 

“In  construing  an  exemption  clause  certain  general  rules 
may  be  applied:  First  the  defendant  is  not  exempted  from  lia- 
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bility  for  the  negligence  of  his  servants  unless  adequate  words 
are  used;  secondly,  the  liability  of  the  defendant  apart  from  the 
exempting  words  must  be  ascertained;  then  the  particular  clause 
in  question  must  be  considered;  and  if  the  only  liability  of  the 
party  pleading  the  exemption  is  a liability  for  negligence,  the 
clause  will  more  readily  operate  to  exempt  him.” 

Here,  the  loss  might  arise  from  causes  other  than  the  negli- 
gence of  either  the  plaintiff  or  the  defendant  or  their  servants, 
and  the  clause  relied  upon  does  not  in  my  opinion  exempt  the 
defendant  from  liability.  After  careful  consideration  I am  con- 
strained to  hold  that  clause  5(d)  of  the  1919  agreement  imposes 
upon  the  plaintiff  the  risk  of  damage  to  or  destruction  of  goods 
caused  by  accidental  fire  only,  as  distinct  from  a fire  caused  by 
negligence  on  the  part  of  the  defendant  or  its  servants  and  for 
which  the  plaintiff  would  be  responsible  to  the  owner  of  the 
goods. 

It  is  not  without  significance  that  although  the  1917  agree- 
ment, which  became  merged  in  the  1925  lease,  and  the  lease  of 
1925,  may  not  specifically  apply  to  the  very  battery  room  occu- 
pied by  the  defendant  on  the  day  of  the  fire,  yet  both  of  these 
documents  contain  terms  from  which  one  can  infer  that  it  was 
clearly  within  the  contemplation  of  the  parties  that  the  defend- 
ant should  be  responsible  for  fire  brought  about  by  the  negli- 
gence of  its  servants  or  agents. 

For  the  defendant  it  is  urged  very  strongly  that  the  effect  of 
the  agreements  of  1908  and  1919  is  to  create  a joint  enterprise 
between  the  plaintiff  and  the  defendant  with  respect  to  the 
movement  of  passenger  and  freight  traffic,  and  that  in  that  view 
of  the  matter  the  1919  agreement  did  no  more  than  provide  a 
change  in  the  actual  physical  method  of  handling  freight  at 
Point  Edward.  It  is  contended  that  the  freight  handlers  were 
as  much  the  employees  of  the  plaintiff  as  of  the  defendant  and 
in  this  connection  counsel  for  the  defendant  refers  to  clauses 
1,  3,  4,  5(a),  5(b),  5(c),  5(d),  6,  7,  8,  9 and  12  of  the  1919  agree- 
ment, which  are  hereunder  set  forth : 

“1.  The  Navigation  Company  covenant  and  agree  with  the 
Grand  Trunk  to  provide  and  keep  employed  at  their  own  cost  a 
sufficient  number  of  competent  men  for  the  purpose,  and  safely 
and  with  despatch  to  do  all  the  handling  of  the  freight  traffic 
interchanged  between  the  Navigation  Company  and  the  Grand 
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Trunk  at  Point  Edward,  Ontario,  under  the  traffic  agreement 
between  the  parties  hereto  dated  18th  January,  1908,  including 
the  proportion  of  such  handling  which  it  would  otherwise  be  the 
duty  of  the  Grand  Trunk  to  perform  in  such  interchange. 

“3.  All  necessary  checkers  are  to  be  employed  and  paid  by 
the  Grand  Trunk,  and  the  Navigation  Company  agree  to  pay  the 
Grand  Trunk  one  half  of  their  wages,  the  Grand  Trunk  to  issue 
an  account  against  the  Navigation  Company  for  checkers’  wages 
every  two  weeks. 

“4.  Checkers,  freight  handlers  or  any  other  men  who  do 
work  in  shed  at  Point  Edward  objected  to  ‘for  cause’  by  either 
party  are  not  to  be  kept  in  the  joint  handling  service. 

“5.  Claims  (a)  the  records  of  checking  made  by  the  checkers 
at  Point  Edward  are  to  be  considered  joint  records,  and  any 
errors,  omissions,  or  inaccuracies  contained  therein  are  to  be 
considered  as  equally  binding  on  both  parties. 

“(b)  Over  freight  from  Point  Edward  found  at  stations  on 
the  Grand  Trunk  is  to  be  returned  to  Point  Edward  free  of 
charge. 

“(c)  Over  freight  from  Point  Edward  at  ports  of  destina- 
tion of  the  Navigation  Company’s  steamers  shall  be  returned  to 
Point  Edward  free  of  charge. 

“(d)  Over  freight  accumulated  at  Point  Edward  is  to  be  in 
charge  of  the  parties  hereto  jointly,  and  is  to  be  used  to  fill 
shortages  existing  with  either  party. 

“As  may  be  agreed  upon  by  both  parties  the  overs  will  be 
sold  and  proceeds  equally  divided  between  them. 

“Sweeping  from  boats  and  the  shed  at  Point  Edward  col- 
lected by  the  Navigation  Company  are  to  be  disposed  of  by  the 
parties  hereto,  the  Grand  Trunk  to  receive  one-third  of  the 
amounts  for  which  the  sweepings  are  sold. 

“Checking  records  of  freight  coming  out  of  cars  at  Point 
Edward  carry  the  goods  until  checked  at  port  of  discharge  of 
Navigation  Company’s  steamers. 

“Should  shortages  exist  at  the  port  of  discharge  for  which 
the  Navigation  Company  is  held  liable,  the  liability  for  same 
shall  be  equally  shared  by  the  parties  hereto,  except  that  as  to 
shortages  which  may  be  occasioned  by  a marine  risk,  the  Navi- 
gation Company  agree  to  insure  all  freight  against  marine  risks 
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as  set  out  in  the  traffic  agreement,  and  to  pay  in  full  such  claims 
as  are  covered  thereby,  the  Grand  Trunk  agreeing  to  assume  the 
liability  of  the  shore  risk  at  Point  Edward  from  fire  and  other 
such  causes. 

“6.  The  Grand  Trunk  will  furnish  the  necessary  light  for 
the  freight  shed  at  Point  Edward  and  will  allow  the  Navigation 
Company  the  use  of  trucks  at  present  in  the  shed  for  the  pur- 
pose of  handling  the  said  freight,  the  Navigation  Company 
hereby  agreeing  to  keep  the  same  in  good  repair  and  return 
them  to  the  Grand  Trunk  in  good  order  at  the  expiration  of  this 
agreement.  The  Navigation  Company  further  agrees  to  make 
good  any  loss  or  damage  to  electric  light  bulbs  or  lighting  fixtures 
caused  by  their  employees. 

“7.  The  Grand  Trunk  will,  for  the  purpose  of  facilitating  the 
Navigation  Company  in  handling  the  traffic,  place  cars  for  un- 
loading freight  at  the  freight  shed  in  sets  of  four,  the  Naviga- 
tion Company  agreeing  and  undertaking  to  designate  those  which 
are  to  be  placed  together. 

“8.  The  Grand  Trunk  agrees  to  permit  the  Navigation  Com- 
pany to  operate  in  the  shed  at  Point  Edward  electric  trucks  for 
the  handling  of  freight,  and  to  permit  the  Navigation  Company 
to  retain  the  present  enclosure  in  the  freight  shed  now  used  for 
a charging  plant  for  the  electric  trucks. 

“9.  The  Navigation  Company  further  covenant  and  agree 
with  the  Grand  Trunk  as  follows:  To  at  all  times  comply  with 
and  observe  all  the  rules,  regulations,  orders  and  instructions  of 
the  Grand  Trunk  in  reference  to  the  services  to  be  performed 
under  this  agreement;  to  accept,  load  and  unload  all  freight 
promptly  in  order  of  arrival,  or  as  instructed  by  the  Grand 
Trunk,  and  place  the  same  in  the  shed  of,  and  as  directed,  by 
the  Grand  Trunk;  to  do  all  necessary  cooperage  in  connection 
with  said  freight,  furnishing  all  material  required  therefor;  to 
weigh  any  goods  required  to  be  sealed,  to  sweep  all  cars  and 
spread  sufficient  sawdust  on  the  car  floors  to  keep  the  goods  to 
be  carried  therein  clean;  to  pile  the  freight  in  cars  so  as  to 
facilitate  checking,  and  be  responsible  for,  and  pay  for  all  break- 
ages of,  and  damages  to,  freight  caused  by  any  of  their  em- 
ployees.” 

“12.  The  Grand  Trunk  will  pay  to  the  Navigation  Company 
for  services  performed  by  them  under  this  agreement  as  follows: 
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'‘(a)  for  the  year  1918  the  sum  of  twenty-six  decimal  ninety- 
five  cents  (26.95c)  per  ton,  and  in  addition  thereto  will  pay  to 
the  Navigation  Company  the  sum  of  one  thousand  dollars 
($1,000.00)  to  cover  the  increased  cost  of  handling  from  Novem- 
ber sixth  to  the  close  of  navigation  1918,  occasioned  by  the  high 
rate  of  wages  it  was  necessary  to  pay  during  that  period. 

“(b)  For  the  year  1919  and  as  long  as  this  agreement  re- 
mains in  effect,  the  rate  per  ton  to  be  paid  to  the  Navigation 
Company  will  be  77%  of  the  straight  time  hourly  rate  paid  to 
the  laborers  at  Point  Edward  for  day  service  (exclusive  of  Sun- 
days) ; for  example;  if  such  straight  hourly  rate  be  35c  the 
Grand  Trunk  will  pay  26.95c  per  ton,  or  if  such  straight  hourly 
rate  be  40c  the  Grand  Trunk  would  pay  30.80c  per  ton.  It  is 
understood  and  agreed  that  the  rates  of  wages  to  be  paid  to  the 
laborers  at  Point  Edward  must  be  agreed  to  by  both  parties  from 
time  to  time  as  occasion  demands. 

“The  payments  provided  by  the  foregoing  section  (b)  are  to 
be  made  monthly  on  or  about  the  twenty-fifth  day  of  each  month, 
upon  due  presentation  by  the  Navigation  Company  of  proper 
statements  showing  the  amount  payable.  Before  making  any 
payments  under  this  clause  the  Grand  Trunk  may  deduct  from 
the  amount  shown  as  payable  to  the  Navigation  Company  any 
sum  or  sums  due  or  payable  by  the  Navigation  Company  to  the 
Grand  Trunk  under  any  of  the  provisions  of  this  agreement  and 
payment  of  the  balance  shall  be  taken  as  a compliance  with  the 
terms  hereof.” 

I cannot  bring  myself  to  the  conclusion  that  these  provi- 
sions have  the  effect  contended  for,  particularly  in  the  light  of 
the  evidence  of  Edward  J.  Brown,  superintendent  of  the  defend- 
ant company,  which  has  been  referred  to  above.  There  does  not 
appear  to  be  a jot  or  tittle  of  evidence  in  this  case  which  would 
indicate  that  the  freight  handlers,  including  Joyce  and  Kee, 
were  subject  to  the  control  or  direction  of  any  official  of  the 
plaintiff  company  or  of  anyone  except  the  officials  of  the  defend- 
ant company.  Moreover,  the  yellow  truck  was  the  sole  property 
of  the  defendant,  bought  and  paid  for  by  it  and  introduced  into 
service  without  consultation  with  the  plaintiff  or  any  of  its 
officials,  and  the  defendant  company  alone  assumed  responsi- 
bility for  its  maintenance  and  servicing.  The  fact  that  Neil  was 
employed  on  the  premises  of  the  Railway  Company  to  guard 
against  pilferage  and  to  prevent  smoking  on  the  premises  and 
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to  exercise  like  duties,  does  not  modify  the  view  to  be  taken  of 
the  relationship  of  master  and  servant  which  existed  between 
the  Canada  Steamship  Lines  Limited  alone,  as  master,  and  the 
freight  handlers,  Joyce  and  Kee  in  particular,  as  servants. 

For  the  reasons  hereinbefore  stated  the  plaintiff  is  entitled 
to  succeed  in  this  action  in  so  far  as  it  sounds  in  tort.  Whether 
or  not  it  is  entitled  to  succeed  in  respect  of  the  goods  in  transit 
and  in  respect  of  lost  earnings  on  any  other  basis  advanced  by 
it  in  this  action  is  quite  unnecessary  for  me  to  determine  by 
reason  of  the  conclusion  at  which  I have  arrived  on  the  other 
aspect  of  the  plaintiff’s  case.  The  contention  that  the  plaintiff 
could  successfully  plead  The  Accidental  Fires  Act  against  the 
owners  of  such  goods,  and  is  not  liable  to  them,  is  not  an  im- 
pressive one.  Its  liability  to  shippers  is  clearly  set  forth  in  the 
conditions  of  its  bill  of  lading,  under  which  all  these  goods  were 
admittedly  carried  (ex.  27),  and  the  loss  clearly  does  not  come 
within  any  of  the  exceptions  therein  set  forth.  In  any  event, 
the  plaintiff,  as  bailee  of  the  goods  and  as  bailee  of  any  freight 
cars  not  owned  by  it,  has  a title  which  is  good  and  valid  as  against 
any  wrongdoer,  and  its  action  with  respect  to  such  property  is 
clearly  maintainable  against  the  defendant  in  this  action. 

The  plaintiff  is  therefore  entitled  to  judgment  against  the 
defendant  for  the  damage  or  loss  sustained  by  it  as  a result  of 
this  fire,  and  a reference  will  be  directed  to  the  proper  officer 
of  the  Court  to  ascertain  the  amount  of  such  damage  or  loss, 
the  plaintiff  to  be  entitled  to  judgment  against  the  defendant  for 
the  amount  so  ascertained.  At  the  conclusion  of  the  argument 
counsel  requested  that  if  it  should  be  necessary  to  direct  an 
assessment  of  damages,  they  be  permitted  to  speak  to  the  mat- 
ter before  the  appointment  of  a referee  was  made.  This  right 
will  therefore  be  reserved  to  them  and  the  matter  may  be  spoken 
to.  It  follows  that  the  defendant’s  counterclaim  will  be  dis- 
missed. 

The  plaintiff  shall  have  the  costs  of  the  action  and  of  the 
counterclaim. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  A.  D.  McDonald,  Toronto. 

Solicitors  for  the  defendant:  McMillan,  Binch,  Wilkinson, 
Berry  d Wright,  Toronto. 


Ontario  Reports. 


615 


[COURT  OF  APPEAL.] 

McCarty  et  aL  v*  Hird* 

Schools — Assessment  for  School  Rates — Roman  Catholic  Separate  School 
Supporters — Steps  to  he  Taken  to  Obtain  Assessment  as  Such — The 
Assessment  Act,  R.S.O.  1937,  c.  272,  ss.  23,  29,  30 — The  Separate 
Schools  Act,  R.S.O.  1937,  c.  362,  ss.  55,  62 — The  Public  Schools  Act, 
R.S.O.  1937,  c.  357,  ss.  3,  5(1),  58(1). 

A ratepayer  who  is  a Roman  Catholic  is  entitled,  of  his  own  election, 
to  require  that  he  be  assessed  as  a supporter  of  a Roman  Catholic 
separate  school,  and  thereby,  without  having  given  any  notice  in 
writing  under  s.  55  of  The  Separate  Schools  Act,  he  becomes  exempt 
from  assessment  as  a public  school  supporter. 

An  appeal  by  stated  case  from  the  decision  of  Fuller  Co.  Ct. 
J.,  of  the  County  Court  of  the  County  of  Welland. 

14th  February  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Fisher^  Roach^  Hope  and  Hogg  JJ.A. 

E.  W.  Tyrill,  for  the  appellant : Section  30  of  The  Assessment 
Act,  R.S.O.  1937,  c.  272,  does  not  entitle  persons  to  be  entered  as 
separate  school  supporters  if  they  have  not  given  notice  as 
required  by  s.  55  of  The  Separate  Schools  Act,  R.S.O.  1937, 
c.  362.  All  taxpayers  are  deemed  to  be  public  school  supporters 
unless  they  obtain  exemption  under  The  Separate  Schools  Act: 
see  ss.  3,  4,  9(1),  9(2)  and  42(1)  of  The  Public  Schools  Act, 
R.S.O.  1937,  c.  357;  Windsor  Education  Board  v.  Ford  Motor 
Company  of  Canada,  Limited  et  al.,  [1941]  A.C.  453,  [1941]  3 
All  E.R.  241,  [1941]  3 D.L.R.  721.  Supporters  of  separate  schools 
must  establish  their  right  to  the  statutory  privilege,  and  only 
those  who  give  notice  are  entitled  to  it:  Mackell  v.  Ottawa  Sep- 
arate School  Trustees  (1915),  34  O.L.R.  335,  24  D.L.R.  475  at 
486,  affirmed  suh  nom.  Ottawa  Roman  Catholic  Separate  Schools 
Trustees  v.  Mackell,  [1917]  A.C.  62,  32  D.L.R.  1. 

This  provision  of  The  Separate  Schools  Act  must  be  strictly 
complied  with.  [Robertson  C.J.O. : Why  would  not  a proper 
entry  of  a person’s  name  on  the  assessment  roll  as  a separate 
school  supporter  be  all  that  was  required?]  The  method  pre- 
scribed by  the  Legislature  should  be  substantially,  and  even 
strictly,  followed.  It  lies  on  the  applicant  for  special  treatment 
to  aver  and  prove  all  the  exceptional  matters  which  take  him 
out  of  the  general  rule : Arthur  Roman  Catholic  Separate  School 
Trustees  v.  The  Township  of  Arthur  (1891),  21  O.R,  60  at  70. 

Section  55  of  The  Separate  Schools  Act  is  the  only  statutory 
provision  for  exemption  from  public  school  rates.  Section  30 
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of  The  Assessment  Act  cannot  mean  what  it  appears  to  mean. 
[Robertson  C.J.O.:  There  is  nothing  in  The  Separate  Schools 
Act  that  says  that  compliance  with  s.  55  is  the  only  way  to 
become  a separate  school  supporter.]  One  who  wishes  to  be 
assessed  as  a separate  school  supporter  must  comply  strictly  with 
the  Act.  [Robertson  C.J.O.  : May  it  not  be  that  s.  55  merely 
provides  one  convenient  method  of  obtaining  this  classification, 
and  that  s.  30  of  The  Assessment  Act  provides  an  alternative 
way?] 

Section  62  of  The  Separate  Schools  Act  provides  for  the 
keeping,  by  the  clerk  of  the  municipality,  of  an  index  book  of 
the  names  of  separate  school  supporters,  and  the  assessor,  under 
s.  29  of  The  Assessment  Act,  is  to  be  “guided”  by  this  book. 
Entries  in  the  index  book  are  based  upon  the  giving  of  notices 
under  s.  55,  and  compliance  with  s.  55  must  therefore  be  a pre- 
requisite to  the  assessor’s  acting  under  s.  29  of  The  Assessment 
Act,  which  refers  expressly  to  the  index  book.  Section  30  is 
predicated  upon  the  existence  of  s.  29.  The  assessor  has  no 
authority  to  take  action  on  behalf  of  any  person  unless  that 
person  has  filed  a notice  under  s.  55:  Re  Roman  Catholic  Sep- 
arate Schools  (1889),  18  O.R.  606.  The  effect  of  s.  30  is  that  if 
a separate  school  supporter  has  filed  a notice  the  assessor  may 
enter  his  name  on  the  roll  as  a separate  school  supporter,  even 
if  his  name  does  not  appear  in  the  index  book. 

If  there  is  conflict  between  the  two  statutes,  the  special 
legislation  overrides  the  general:  The  Township  of  Gloucester  et 
at  V.  The  City  of  Ottawa,  [1940]  O.W.N.  524  at  528,  [1941] 
1 D.L.R.  483,  affirmed  suh  nom.  The  City  of  Ottawa  v.  The  Town 
of  Eastview  et  at,  [1941]  S.C.R.  448  at  461-2,  [1941]  4 D.L.R. 
65.  This  rule  applies  even  where  the  general  legislation  is  later 
in  point  of  time  than  the  special:  Re  Township  of  York  and 
Township  of  North  York  (1925),  57  O.L.R.  644  at  648.  The 
Separate  Schools  Act  is  undoubtedly  special  legislation,  and  its 
provisions  are  clear. 

I also  refer  to  Ottawa  Roman  Catholic  Separate  Schools 
Trustees  v,  Ottawa  Corporation  et  al.,  [1917]  A.C.  76  at  82, 
32  D.L.R.  10;  Way  v.  City  of  St,  Thomas  et  at  (1906),  12  O.L.R. 
240. 

Arthur  Kelly,  K.C.,  for  the  respondents:  The  history  of  the 
legislation  is  instructive.  The  first  time  the  exemption  arose  was 
under  the  statute  1863  (Can.),  c.  5,  s.  14,  which  amended  The 
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Separate  Schools  Act,  C.S.U.C.  1859,  c.  65.  In  re  Ridsdole  and 
Brush  (1862),  22  U.C.Q.B.  122,  is  authority  for  the  distinction 
between  exemption  of  property  and  exemption  from  payment  of 
tax.  See  also  The  Consolidated  Public  School  Act,  1874,  c.  28, 
Part  III. 

A township  council  was  required  to  differentiate  between 
public  and  separate  school  supporters  long  before  provision  ^was 
first  made  for  an  index  book  in  1890:  see  The  Public  Schools 
Act,  R.S.O.  1877,  c.  204,  ss.  78(5),  78(7)  (a).  When  the  Act  was 
consolidated  by  1891,  c.  55,  s.  213,  the  section  requiring  the 
assessor  to  enquire  as  to  separate  school  supporters  was  not  re- 
enacted. There  has  been  little  change  since  that  date.  There  is 
no  provision  by  which  separate  school  supporters  can  be  taken 
off  the  roll  as  such. 

In  Re  Roman  Catholic  Separate  Schools  (1889),  18  O.R.  606, 
it  was  said  that  there  might  be  an  exemption  even  if  no  notice 
had  been  given.  The  Act  at  that  time  was  very  similar  to  s.  30 
of  the  present  Assessment  Act,  except  that  there  was  then  no 
reference  to  an  index  book. 

If  the  assessor  has  prima  facie  evidence,  e.g.,  a statement 
from  the  person  in  question,  that  a person  wishes  to  be  classified 
as  a separate  school  supporter,  he  should  accept  that  evidence 
unless  some  reason  is  shown  to  the  contrary:  Re  Bayack,  64 
O.L.R.  14,  [1929]  3 D.L.R.  480.  Section  30  cannot  be  limited  in 
its  operation  to  cases  where  the  person  has  given  notice,  but  his 
name  has  been  omitted  from  the  index  book.  What  matters  is 
whether  or  not  a person  is  in  fact  entitled  to  be  assessed  as  a 
separate  school  supporter,  and  nothing  the  assessor  does  can 
give  further  weight  to  the  facts. 

E.  W.  Tyrrill,  in  reply:  Re  Roman  Catholic  Separate  Schools, 
supra,  must  be  considered  in  the  light  of  the  subsequent  amend- 
ments to  the  statutes,  which  have  modified  its  effect. 

Cur.  adv.  vidt. 

11th  June  1947.  Robertson  C.J.O.  : — This  is  an  appeal  by 
way  of  stated  case,  pursuant  to  s.  85(2)  of  The  Assessment  Act, 
R.S.O.  1937,  c.  272,  from  the  decision  of  His  Honour  Judge 
Fuller,  Judge  of  the  County  Court  of  the  County  of  Welland,  on 
an  assessment  appeal  from  the  court  of  revision  of  the  Town  of 
Fort  Erie. 
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The  facts  as  stated  in  the  stated  case  are  that  a board  of 
trustees  of  a Roman  Catholic  separate  school  for  the  town  of 
Fort  Erie  was  first  established  on  9th  November  1945.  School 
premises  were  acquired  in  August  1946,  and  a school  for  pupils 
was  opened  on  4th  September  1946.  The  assessment  for  the 
Town  of  Fort  Erie  is  made  under  s.  59  of  The  Assessment  Act, 
and  the  assessment  made  in  1946  is  that  upon  which  taxes  are 
levied  in  1947.  The  respondent  and  195  others -gave  written 
notices  to  the  assessor,  the  appellant  on  this  appeal,  during  the 
month  of  September  1946,  and  before  the  closing  of  the  assess- 
ment roll  on  30th  September,  that  they  were  Roman  Catholics, 
and  asked  to  be  assessed  as  supporters  of  the  Roman  Catholic 
separate  school.  No  notices  were  given  by  the  respondent,  or  by 
any  of  the  195  others,  to  the  clerk  of  the  municipality  under 
s.  55  of  The  Separate  Schools  Act,  R.S.O.  1937,  c.  362,  and  there 
is  no  index  book  kept  by  the  clerk  pursuant  to  s.  62  of  The 
Separate  Schools  Act.  The  assessor  did  not  enter  on  the  assess- 
ment roll  as  a separate  school  supporter  the  respondent  or  any 
of  the  others  who  had  given  him  notice  that  they  desired  to  be 
assessed  as  separate  school  supporters,  and  I assume  that  they 
were  all  entered  on  the  roll  as  public  school  supporters.  All  of 
these  persons  appealed  to  the  court  of  revision,  complaining  of 
their  omission  as  separate  school  supporters  from  the  roll,  but 
their  appeals  were  dismissed.  They  thereupon  appealed  to  the 
County  Judge,  who  allowed  their  appeals  and  directed  that  the 
assessment  roll  should  be  amended,  and  that  the  persons  appeal- 
ing should  be  entered  on  the  assessment  roll  as  supporters  of  the 
Roman  Catholic  separate  school.  It  was  agreed  that  the  respond- 
ent and  the  others  appealing  to  the  County  Judge  were  in  fact 
Roman  Catholics,  and  had  the  necessary  qualifications  to  be 
assessed  as  Roman  Catholic  separate  school  supporters. 

The  question  stated  by  the  County  Judge  is  as  follows: 

“Whether,  it  being  admitted  that  Ross  McCarty  was  other- 
wise qualified  to  be  entered  on  the  Assessment  Roll  as  a Separate 
School  supporter,  I was  right  in  holding  he  was  entitled  to  be  so 
entered  despite  the  fact  that  he  had  not  filed  a notice  with  the 
Clerk  of  the  Municipality  in  accordance  with  Section  55  of  The 
Separate  Schools  Act?” 

The  answer  to  the  question  must  depend  upon  what  the 
relevant  statutes  now  in  force  say  about  the  assessment  of 
public  school  supporters  and  of  separate  school  supporters 
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respectively.  The  Public  Schools  Act  is  c.  357  of  the  Revised 
Statutes  of  Ontario  1937.  Section  3 of  that  Act  is  as  follows: 
“3.  Nothing  in  this  Act  authorizing  the  levying  or  collecting 
of  rates  on  taxable  property  for  public  school  purposes  shall 
apply  to  the  supporters  of  Roman  Catholic  separate  schools, 
except  that  all  taxable  property  shall  continue  to  be  liable  to 
taxation  for  the  purpose  of  paying  any  liability  incurred  for 
public  school  purposes  while  such  property  was  subject  to  tax- 
ation for  such  purposes.” 

Section  5(1)  provides: 

“5. — (1)  All  schools  established  under  this  Act  shall  be  free 
public  schools,  and  every  person  between  the  ages  of  five  and 
twenty-one  years,  except  persons  whose  parents  or  guardians 
are  separate  school  supporters,  and  except  persons  who,  by 
reason  of  mental  or  physical  defect,  are  unable  to  profit  by 
instruction  in  the  public  schools,  shall  have  the  right  to  attend 
some  such  school  in  the  urban  municipality  or  rural  school 
section  in  which  he  resides.” 

By  way  of  comparison  I quote  s.  6 of  The  Public  Schools  Act 
as  it  appears  in  c.  225  of  the  Revised  Statutes  of  1887: 

“6.  All  public  schools  shall  be  free  schools,  and  every  person 
between  the  age  of  five  and  twenty-one  years  shall  have  the 
right  to  attend  some  school.” 

Section  58  of  The  Public  Schools  Act,  R.S.O.  1937,  c.  357, 
provides  in  subs.  1 as  follows : 

“58.  (1)  The  Council  of  every  local  municipality  shall  levy 
and  collect  upon  the  taxable  property  of  the  public  school  sup- 
porters of  the  municipality,  or  of  the  sections  in  the  case  of 
rural  schools,  in  the  manner  provided  in  this  Act,  and  in  The 
Municipal  Act,  and  The  Assessment  Act,  such  sums  as  may  be 
required  by  the  board  for  school  purposes,  and  shall  pay  the 
same  to  the  treasurer  of  the  board  from  time  to  time  as  may  be 
required  by  the  board  on  the  warrant  of  the  proper  inspector.” 
The  Assessment  Act,  R.S.O.  1937,  c.  272,  provides  in  s.  23(3) 
that  the  assessor,  in  preparing  his  assessment  roll,  shall  set 
down  in  col.  23,  the  religion,  and  in  col.  24,  the  school  sections, 
and  whether  a public  or  separate  school  supporter.  Section 
32(1)  of  the  same  Act  requires  the  assessor  in  any  municipality 
where  there  are  supporters  of  a Roman  Catholic  separate  school 
therein  or  contiguous  thereto,  to  give  notice  to  every  ratepayer 
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that  he  is  assessed  as  a separate  school  supporter,  or  as  a public 
school  supporter,  as  the  case  may  be. 

Such  confusion  or  obscurity  as  exists  in  the  statutory  pro- 
visions that  govern  the  assessor  in  determining  whether  a rate- 
payer shall  be  entered  on  the  assessment  roll  as  a public  school 
supporter,  or  as  a separate  school  supporter,  arises  by  reason 
of  some  apparent  conflict  in  the  terms  of  certain  of  the  statutory 
provisions,  particularly  ss.  29  and  30  of  The  Assessment  Act. 
These  sections  are  as  follows: 

“29.  Where  the  index  book  required  by  section  62  of  The 
Separate  Schools  Act  is  prepared,  the  assessor  shall  be  guided 
thereby  in  ascertaining  who  have  given  the  notices  which  are 
by  law  necessary  in  order  to  entitle  supporters  of  Roman  Cath- 
olic separate  schools  to  exemption  from  the  public  school  tax. 

“30.  The  assessor,  where  the  entry  in  the  index  book  men- 
tioned in  section  29  does  not  show  a ratepayer  to  be  a supporter 
of  separate  schools,  shall  accept  the  statement  of  the  ratepayer, 
or  a statement  made  on  his  behalf  and  by  his  authority,  and 
not  otherwise,  that  he  is  a Roman  Catholic,  as  sufficient  prima 
facie  evidence  for  placing  such  person  in  the  proper  column  of 
the  assessment  roll  for  separate  school  supporters,  or  if  the 
assessor  knows  personally  any  ratepayer  to  be  a Roman  Catholic 
this  shall  also  be  sufficient  for  placing  him  in  such  last  men- 
tioned column.” 

The  index  book  referred  to  in  s.  29  is  a book  in  which  the 
clerk  of  every  municipality  is  directed  to  keep  entered,  in  alpha- 
betical order,  the  name  of  every  person  who  has  given  notice 
in  writing  to  him,  or  to  a former  clerk,  pursuant  to  s.  55  of  The 
Separate  Schools  Act,  that  such  person  is  a Roman  Catholic  and 
a supporter  of  a separate  school.  The  words  in  s.  29  that  create 
difficulty  are  not  the  direction  that  the  assessor  shall  be  guided 
by  the  index  book  in  ascertaining  who  have  given  the  notices  for 
which  s.  55  of  The  Separate  Schools  Act  provides.  It  is  made 
abundantly  clear  by  s.  30  that  the  index  book  is  not  in  all  cases 
to  be  the  assessor’s  guide.  The  index  book  is  a convenient  source 
of  information,  to  which  the  assessor  is  authorized  to  go,  and  the 
giving  of  notice  in  writing  to  the  clerk  under  s.  55  of  The 
Separate  Schools  Act  is  also  a convenient  way  of  a separate 
school  supporter  putting  himself  on  record  as  such,  without  the 
need  to  repeat  it  annually.  It  is  clear,  however,  from  the  pro- 
visions of  ss.  3 and  5 of  The  Public  Schools  Act,  which  I have 


C.A.  McCarty  et  ah  v*  Hird*  Robertson  C.J.O.  621 

already  quoted,  that  a person  who  is  entered  on  the  assessment 
roll  as  a separate  school  supporter  is  not  also  assessable  as  a 
public  school  supporter,  and  that  the  council  must  levy  and 
collect  such  sums  as  may  be  required  for  public  school  purposes 
from  the  supporters  of  public  schools,  and  not  from  the  sup- 
porters of  separate  schools.  This  is,  of  course,  subject  to  the 
right  to  tax  for  the  purpose  of  paying  liabilities  incurred  for 
public  school  purposes  while  such  property  was  subject  to  taxa- 
tion for  such  purposes.  There  is  nothing  in  s.  55  of  The  Separate 
Schools  Act  restricting  exemption  from  public  school  rates  to 
the  supporters  of  separate  schools  who  have  given  notice  under 
that  section.  The  words  of  s.  29  of  The  Assessment  Act  that 
make  trouble  are  the  words  describing  the  notices  as  “the  notices 
which  are  by  law  necessary  in  order  to  entitle  supporters  of 
Roman  Catholic  separate  schools  to  exemption  from  the  public 
school  tax”.  These  are  mere  words  of  description,  and  I do  not 
see  how  such  effect  can  be  given  to  them  as  to  deprive  a sup- 
porter of  separate  schools  of  exemption  from  payment  of  public 
school  rates,  that  is  otherwise  clearly  provided  for. 

Section  30,  in  express  terms,  provides  an  alternative  method 
of  procuring  the  entry  of  a ratepayer  as  a separate  school  sup- 
porter on  the  assessment  roll.  Section  31  provides  for  the  court 
of  revision  hearing  and  determining  complaints  with  regard 
both  to  persons  alleged  to  be  wrongfully  placed  upon,  and  to 
persons  wrongfully  omitted  from,  the  roll  as  Roman  Catholic 
separate  school  supporters. 

As  early  as  1890  the  apparent  conflict  that  now  exists  be- 
tween ss.  29  and  30  of  The  Assessment  Act  is  to  be  found  in 
ss.  3 and  4 of  The  Public  and  Separate  Schools  Act  (53  Vic. 
c.  71).  Section  3 of  that  Act  was  then  first  enacted  and  in  sub- 
stantially the  same  terms  as  the  present  s.  29  of  The  Assessment 
Act.  Section  4 was  a declaration  as  to  the  meaning  of  an  older 
provision  to  be  found  in  The  Assessment  Act,  as  well  as  in 
both  the  Public  and  the  Separate  Schools  Acts,  all  as  found  in 
R.S.O.  1887.  This  provision  authorized  employing  the  municipal 
assessor  for  the  purpose  of  ascertaining  and  distinguishing  by 
the  entries  on  his  roll  between  the  supporters  of  public  schools 
and  the  supporters  of  separate  schools,  and  provided  for  the 
assessor  accepting  the  statement  made  by  or  on  behalf  of  any 
ratepayer  that  he  was  a Roman  Catholic,  as  sufficient  prima 
facie  evidence  for  placing  such  person  in  the  proper  column  of  the 
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assessment  roll  for  separate  school  supporters.  By  s.  4 of  the 
Act  of  1890  it  was  declared  that  the  statement  made  to  an 
assessor  under  the  three  Acts  above  referred  to  meant,  and  had 
always  meant,  a statement  made  to  the  assessor  on  behalf  of  the 
ratepayer  by  his  authority  and  not  otherwise. 

The  provisions  of  both  ss.  3 and  4 of  c.  71  of  the  statutes 
of  1890  have  one  main  object,  and  that  is  to  assure  that  it  is 
by  the  personal  election  of  the  ratepayer  that  he  becomes  a sup- 
porter of  separate  schools,  rather  than  of  the  public  schools, 
and  the  same  freedom  of  election  is  still  assured  by  the  relevant 
statutes  of  to-day.  It  is  of  some  significance  that  since  1890  the 
provision  of  The  Assessment  Act  to  which  s.  4 of  the  Act  of 
1890  related,  has  been  given  a wider  application.  The  provision 
of  The  Assessment  Act  to  which  this  s.  4 related  was  subs.  4 of 
s.  14  of  R.S.O.  1887,  c.  193.  This  provision  applied  only  “In  any 
case  where  the  trustees  of  any  Roman  Catholic  separate  school 
avail  themselves  of  the  provisions  contained  in  section  120  of 
The  Public  Schools  Act  for  the  purpose  (amongst  others)  of 
ascertaining  through  the  assessors  of  the  municipality  the  per- 
sons who  are  the  supporters  of  separate  schools  in  such  munici- 
pality”. In  1913,  by  s.  8 of  c.  46,  3-4  Geo.  V,  the  words  I have 
quoted  that  limit  the  application  of  this  provision  of  The  Assess- 
ment Act  were  stricken  out,  and  the  provision  thereby  became 
substantially  as  it  is  in  the  present  s.  30  of  The  Assessment  Act. 

By  the  same  amending  statute  in  1913  what  is  now  s.  31 
of  The  Assessment  Act  was  enacted,  giving  wide  powers  to  the 
court  of  revision  in  regard  to  the  hearing  of  complaints  against 
assessment  and  omission  to  assess  as  a supporter  of  Roman 
Catholic  separate  schools. 

Having  in  mind  the  decision  in  the  reference  Re  Roman 
Catholic  Separate  Schools  (1889),  18  O.R.  606,  that  a ratepayer 
who  has  been  placed  upon  the  assessment  roll  as  a Roman 
Catholic  separate  school  supporter  may  be  entitled  to  exemption 
from  the  payment  of  rates  for  public  school  purposes,  though 
he  has  not,  by  himself  or  his  agent,  given  notice  in  writing  pur- 
suant to  what  was  then  s.  40,  and  is  now  (with  some  alteration) 
s.  55  of  The  Separate  Schools  Act,  and  to  the  otherwise  meaning- 
less declaration  contained  in  s.  4 of  the  Act  of  J890,  already  re- 
ferred to,  I am  of  the  opinion  that  notwithstanding  any  other 
provisions  of  the  1890  statute,  exemption  from  public  school 
rates  could  still  be  obtained  under  the  provisions  of  The  Assess- 
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ment  Act  without  giving  notice  in  writing  to  the  clerk  of  the 
municipality. 

Since  1890  The  Assessment  Act,  The  Public  Schools  Act  and 
The  Separate  Schools  Act  have  all  been  more  than  once  revised, 
and  it  is  a matter  of  some  difficulty  to  follow  the  history  of 
certain  sections  through  to  the  statutes  of  the  present  day. 
There  has  been  a trend  in  the  legislation,  and,  I think,  in  prac- 
tice as  well,  to  have  questions  relating  to  public  school  assess- 
ment and  separate  school  assessment  dealt  with  under  the  pro- 
visions of  The  Assessment  Act.  While  for  many  years  after  the 
provision  for  notice  to  the  clerk  now  contained  in  s.  55  had  first 
appeared  in  The  Separate  Schools  Act,  the  separate  school  trus- 
tees levied  and  collected  their  own  rates,  the  common  practice 
now  is  to  have  separate  school  rates  collected  by  the  municipal 
officers  under  the  provisions  of  The  Assessment  Act.  In  my 
opinion  the  provisions  of  The  Public  Schools  Act  now  in  force 
from  which  the  supporters  of  Roman  Catholic  separate  schools 
are  expressly  excepted,  together  with  the  provisions  of  The 
Assessment  Act  which  I have  discussed,  establish  the  right  of 
a ratepayer  who  is  a Roman  Catholic,  of  his  own  election,  to 
require  that  he  be  assessed  as  a supporter  of  a Roman  Catholic 
separate  school,  and  thereby,  without  having  given  any  notice 
in  writing  pursuant  to  s.  55  of  The  Separate  Schools  Act,  he  is 
exempt  from  assessment  as  a supporter  of  public  schools. 

The  question  submitted  should  be  answered  in  the  affirmative. 
The  respondent  is  entitled  to  his  costs. 

Fisher  J.A.  {dissenting) : — I have  had  the  privilege  of  read- 
ing the  reasons  of  my  brothers  Hope  and  Hogg,  and  I agree  in 
the  result  with  my  brother  Hope’s  conclusions. 

As  my  brother  Hope  has  referred  at  some  length  to  all  the 
facts — none  of  them  is  in  dispute — and  also  to  the  relative  stat- 
utes bearing  on  the  issues  raised  for  determination,  there  is  no 
reason  to  repeat  them.  I desire  to  add  briefly  some  observations 
and  my  conclusions. 

After  a study  of  the  relevant  statutory  enactments  having  to 
do  with  the  assessing  and  taxing  of  separate  school  supporters, 
my  difficulty  is  to  understand  what  right  Roman  Catholic  rate- 
payers who  desired  to  be  taxed  and  thereby  become  supporters 
of  separate  schools,  and  exempt  from  support  of  public  schools, 
had  to  ignore  s.  55  of  The  Separate  Schools  Act.  The  Legislature 
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by  s.  55  made  it  perfectly  clear  that  all  Roman  Catholic  rate- 
payers who  desired  to  be  taxed  as  separate  school  supporters 
and  exempt  from  support  of  public  schools  were  to  give  on  or 
before  the  first  day  of  March  in  any  year  notice  in  writing  to 
the  clerk  of  the  municipality,  and  pursuant  to  s.  62  an  index  book 
was  to  be  kept  by  the  clerk  and  therein  were  to  be  entered  the 
names  of  those  ratepayers  who  had  given  notices  to  him,  and  the 
assessor,  in  making  up  the  assessment  roll,  was  to  be  guided  by 
the  entries  in  the  index  book.  As  a radical  change  in  taxation 
would  take  place  for  all  those  desiring  to  support  separate 
schools,  the  notices  I think  were  for  the  express  purpose  of  fur- 
nishing full  and  accurate  information  to  the  clerk  and  the 
assessor,  and  thereby  leading  to  assessment,  taxation  and  exemp- 
tion. 

If  the  notices  were  given,  taxation  and  exemption  followed 
and  my  conclusion  is  that  to  attain  the  desired  change  notice  in 
writing  was  a prerequisite.  I am  of  opinion  that  the  assessor 
was  right  in  insisting  on  the  observance  of  s.  55. 

I would  allow  the  appeal  with  costs. 

Roach  J.A.: — I have  read  the  reasons  for  judgment  of  my 
brothers  Hope  and  Hogg.  I agree  with  the  conclusions  reached 
by  my  brother  Hogg. 

In  determining  the  question  embodied  in  the  case  here  stated 
it  seems  to  me  that  we  start  with  the  general  proposition,  as  to 
which  there  can  be  no  question,  that  the  whole  pattern  of 
statutory  enactments  covering  the  financial  maintenance  of  free 
primary  schools  in  the  Province  is  this,  namely,  that  all  rate- 
payers are  liable  to  taxation  for  such  purposes  for  either  public 
schools  or  Roman  Catholic  separate  schools,  but  not  both.  Pri- 
marily the  liability  is  for  taxation  for  public  school  purposes, 
but  where  a Roman  Catholic  separate  school  has  been  estab- 
lished in  a municipality,  ratepayers  who  are  Roman  Catholics, 
and  who  desire  to  support  .that  school,  are  given  the  right  to  be 
assessed  therefor.  The  Legislature  has  provided  for  the  two 
systems,  their  establishment  and  their  maintenance,  and  the 
method  by  which  those  who  desire  to  be  exempt  from  what  I 
have  previously  referred  to  as  their  primary  liability  may  be 
assessed  as  separate  school  supporters.  The  case  here  stated 
by  the  learned  County  Court  Judge  involves  the  interpretation 
of  certain  statutory  provisions,  their  scope  and  effect. 
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It  is  urged  on  behalf  of  the  appellant  that  the  failure  or  omis- 
sion of  the  respondents  to  give  the  notice  referred  to  in  s.  55(1) 
of  The  Separate  Schools  Act  precludes  the  assessor  from  assess- 
ing them  as  separate  school  supporters.  For  convenience  I quote 
that  subsection: 

“Every  person  paying  rates,  whether  as  owner  or  tenant, 
who  by  himself  or  his  agent,  on  or  before  the  1st  day  of  March 
in  any  year,  gives  to  the  clerk  of  the  municipality  notice  in 
writing  that  he  is  a Roman  Catholic  and  a supporter  of  a separ- 
ate school  situate  in  the  municipality  or  in  a municipality  con- 
tiguous thereto  shall  be  exempt  from  the  payment  of  all  rates 
imposed  for  the  support  of  public  schools  and  of  public  school 
libraries,  or  for  the  purchase  of  land  or  the  erection  of  buildings 
for  public  school  purposes  within  the  city,  town,  village  or  sec- 
tion in  which  he  resides,  for  the  then  current  year,  and  every 
subsequent  year  thereafter  while  he  continues  a supporter  of  a 
separate  school.” 

It  should  be  observed  that  s.  55  deals  not  with  assessments 
but  with  exemption  from  rates.  “Assessments”  and  “rates”  are 
quite  different  matters,  and  it  seems  to  me  that  in  approaching 
this  question  the  distinction  between  the  two  should  be  well 
fixed  in  our  minds.  That  distinction  is  discussed  in  Devanney 
et  al.  V.  Dorr  et  al.  (1883),  4 O.R.  206.  As  is  there  pointed  out, 
“the  object  of  the  assessment  roll  is  to  describe  the  persons  and 
property  liable  to  taxation  for  the  purpose  of  being  taxed  accord- 
ing to  the  value  at  which  such  property  is  assessed”.  That  assess- 
ment, subject  to  variation  on  appeal,  becomes  binding  when 
notice  thereof  is  given  to  the  person  assessed,  and  the  person 
thus  assessed  thereby  becomes  chargeable  for  rates  to  be  later 
imposed,  but  until  they  are  imposed,  there  is  no  debt  due  or 
incurred. 

There  are  other  sections  of  The  Separate  Schools  Act  which 
deal,  some  with  assessment,  others  with  rates,  and  still  others 
with  both. 

Section  55  (6) : “Nothing  in  this  section  shall  exempt  any 
person  from  paying  any  rate  for  the  support  of  public  schools, 
or  public  school  libraries,  or  for  the  erection  of  a school-house 
or  school-houses,  imposed  before  the  establishment  of  the  sep- 
arate school.” 

Section  61(2):  “A  person  who  has  withdrawn  his  support 
from  a Roman  Catholic  separate  school  shall  not  be  exempt 
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from  paying  rates  for  the  support  of  separate  schools  or  separate 
school  libraries,  or  for  the  erection  of  a separate  school-house, 
imposed  before  the  time  of  his  withdrawing  such  support.” 

Section  60:  “Any  person  who,  if  resident  in  a municipality, 
would  be  entitled  to  be  a supporter  of  a separate  school  therein 
or  in  an  adjoining  municipality  may,  on  giving  the  notice  pro- 
vided for  by  The  Assessment  Act  that  he  is  the  owner  of  un- 
occupied land  situate  in  either  the  municipality,  required  that 
all  such  land  as  is  situate  either  in  the  municipality  wherein  the 
separate  school  is  situate  or  within  the  distance  of  three  miles 
in  a direct  line  of  the  site  of  the  separate  school  shall  be  assessed 
for  the  purposes  of  the  separate  school,  and  the  assessor  shall 
thereupon  enter  such  person  in  the  assessment  roll  as  a separate 
school  supporter  only.” 

Section  66(1):  “A  corporation  by  notice  (Form  B)  to  the 
clerk  of  any  municipality  wherein  a separate  school  exists  may 
require  the  whole  or  any  part  of  the  land  of  which  such  cor- 
poration is  either  the  owner  and  occupant,  or  not  being  the 
owner  is  the  tenant,  occupant  or  actual  possessor,  and  the  whole 
or  any  proportion  of  the  business  assessment  or  other  assess- 
ments of  such  corporation  made  under  The  Assessment  Act, 
to  be  entered,  rated  and  assessed  for  the  purposes  of  such  sep- 
arate school.” 

We  are  not  here  concerned  with  “rates”.  Before  we  could 
advance  to  the  point  where  we  would  be  concerned  with  them, 
or  with  exemption  from  them,  we  would  first  be  required  to 
settle  the  question  of  assessment,  because  there  can  be  no  rates 
without  a prior  assessment.  Keeping  our  attention  focused  on 
the  subject  of  assessment  as  distinguished  from  rates,  we  turn 
to  The  Assessment  Act  to  see  what  the  duties  of  the  assessor, 
the  appellant  in  this  case,  are.  Section  23(1)  of  The  Assess- 
ment Act  requires  him  “after  diligent  inquiry”  to  set  down — 
and  here  again  the  specific  language  used  is  important — “accord- 
ing to  the  best  information  to  be  had”,  inter  alia,  in  col.  24, 
whether  the  person  assessed  is  a public  or  separate  school  sup- 
porter. Where  does  he  get  the  information  to  enable  him  to 
insert  the  proper  particulars  in  that  column?  Section  29  pro- 
vides one  source  of  information.  It  reads : 

“Where  the  index  book  required  by  section  62  of  The  Sep- 
arate Schools  Act  is  prepared,  the  assessor  shall  be  guided  there- 
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by  in  ascertaining  who  have  given  the  notices  which  are  by  law 
necessary  in  order  to  entitle  supporters  of  Roman  Catholic  sep- 
arate schools  to  exemption  from  the  public  school  tax.” 

Section  30  provides  another  source  of  information.  It  reads : 

“The  assessor,  where  the  entry  in  the  index  book  mentioned 
in  section  29  does  not  show  a ratepayer  to  be  a supporter  of 
separate  schools,  shall  accept  the  statement  of  the  ratepayer,  or 
a statement  made  on  his  behalf  and  by  his  authority,  and  not 
otherwise,  that  he  is  a Roman  Catholic,  as  sufficient  prima  facie 
evidence  for  placing  such  person  in  the  proper  column  of  the 
assessment  roll  for  separate  school  supporters,  or  if  the  assessor 
knows  personally  any  ratepayer  to  be  a Roman  Catholic  this 
shall  also  be  sufficient  for  placing  him  in  such  last  mentioned 
column.” 

Section  53(1)  of  The  Assessment  Act  requires  the  assessor, 
subject  to  the  provisions  of  ss.  59  to  63,  to  begin  to  make  his 
roll  not  later,  than  the  15th  February  and  to  complete  it  not 
later  than  the  30th  April.  Obviously  the  time  for  the  giving 
of  the  notice  under  s.  55  of  The  Separate  Schools  Act,  namely, 
15th  March,  bears  a relation  to  the  time  fixed  for  the  completion 
of  the  assessor’s  roll,  namely,  30th  April.  In  the  interval  between 
those  dates  the  assessor  has  an  opportunity  to  check  the  index 
book  before  completing  his  roll.  If  he  finds  on  referring  to  it 
that  he  has  assessed  as  a public  school  supporter  a ratepayer 
who  has  given  the  notice  under  s.  55,  the  assessor  may  correct 
his  roll  before  completing  it  by  assessing  that  ratepayer  as  a 
separate  school  supporter.  It  seems  to  me  that  s.  29  of  The 
Assessment  Act  is  exactly  what  it  is  stated  to  be,  namely,  a guide 
to  the  assessor. 

At  the  beginning  of  these  reasons  I referred  to  the  pattern 
of  statutory  enactments  for  the  support  of  free  primary  schools, 
and  to  the  fact  that  all  ratepayers  are  liable  to  taxation  therefor 
for  either  public  schools  or  Roman  Catholic  separate  schools 
but  not  both.  Therefore,  if  a ratepayer  is  exempt  from  payment 
of  public  school  rates,  he  must  be  liable  for  separate  school 
rates.  He  cannot  escape  both.  He  can  be  liable  for  neither 
unless  first  assessed  for  one  or  the  other.  If  he  gives  the  notice 
under  s.  55,  he  is  not  liable  for  public  school  rates  and  should, 
therefore,  be  assessed  as  a separate  school  supporter. 

It  was  urged  on  behalf  of  the  appellant  that  he  is  restricted 
by  s.  55  of  The  Separate  Schools  Act  to  assessing  as  separate 
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school  supporters  only  those  who  have  given  the  notice  therein 
referred  to.  In  my  opinion,  to  give  effect  to  that  argument  would 
be  to  distort  s.  29  of  The  Assessment  Act.  To  give  effect  to  that 
argument  would  mean  that  the  assessor,  instead  of  being 
“guided”  by  that  section,  would  be  “restricted”  by  it.  In  my 
opinion  s.  55  is  not  exclusive,  nor  is  compliance  therewith  a con- 
dition precedent  to  the  assessor  assessing  a ratepayer  as  a sep- 
arate school  supporter. 

That  the  assessor  is  not  so  restricted  seems  to  me  perfectly 
plain  from  a consideration  of  s.  60  of  The  Separate  Schools  Act. 
I have  already  referred  to  that  section  when  discussing  the  dis- 
tinction between  “assessment”  and  “rates”.  By  it  a non-resident 
may  “on  giving  the  notice  provided  for  by  The  Assessment  Act 
. . . require”  that  his  lands  “shall  be  assessed  for  the  purposes 
of  the  separate  school”.  What  is  the  notice  under  The  Assess- 
ment Act  there  referred  to?  Section  46  of  The  Separate  Schools 
Act,  R.S.O.  1897,  c.  294,  was  the  forerunner  of  the  present  s.  60. 
It  provided  that: 

“Any  person  who,  if  resident  in  a municipality,  would  be 
entitled  to  be  a supporter  of  a separate  school  existing  either 
therein  or  in  any  adjoining  municipality,  may,  in  giving  notice 
under  section  3 of  The  Assessment  Act,  that  he  is  the  owner  of 
unoccupied  land  situate  in  either  of  the  said  municipalities,  re- 
quire that  all  such  land  . . . shall  be  assessed  for  the  purposes 
of  the  separate  school  . . . .” 

Section  3 of  The  Assessment  Act,  R.S.O.  1897,  c,  224,  pro- 
vided that:  “Unoccupied  land  shall  be  denominated  ‘Lands  of 
non-residents,’  unless  the  owner  thereof  has  a legal  domicile  or 
place  of  business  in  the  local  municipality  where  the  same  is 
situate,  or  gives  notice  in  writing  setting  forth  his  full  name, 
place  of  residence  and  post-office  address,  to  the  clerk  of  the 
municipality  . . . that  he  owns  such  land,  describing  it,  and 
requires  his  name  to  be  entered  on  the  assessment  roll  therefor 

jj 

It  will  be  observed  that  that  notice  did  not  relate  in  any  way 
to  the  disposition  which  the  ratepayer  desired  to  be  made  of  his 
school  taxes. 

The  Assessment  Act  was  re-enacted  in  1904  by  4 Ed.  VII, 
c.  23.  Section  33  thereof  made  a distinction  between  the  pro- 
cedure to  be  followed  by  the  assessor  in  case  of  unoccupied  land 
owned  by  non-residents  in  cities,  towns  and  villages  and  similar 
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lands  in  townships.  Subs.  5 thereof  was  similar  to  subs.  5 of 
the  present  s.  36,  which  provides  that: 

‘In  cities,  towns  and  villages  unoccupied  land  owned  by 
non-residents  shall  be  assessed  in  the  same  manner  as  the  land 
of  residents,  and  where  the  name  of  the  owner  cannot  be  ascer- 
tained, the  assessor  shall  insert  the  word  ‘non-resident’  in  the 
column  in  the  assessment  roll  for  the  name  of  the  owner  opposite 
the  description  of  the  land.” 

Subs.  6 of  s.  33,  like  subs.  6 of  the  present  section  36,  enabled 
a non-resident  owner  of  unoccupied  land  in  townships  to  give  a 
notice  in  writing  setting  forth  his  full  name,  residence  and  post 
office  address  to  the  clerk,  and  requiring  his  name  to  be  entered 
on  the  assessment  roll  therefor. 

Now,  therefore,  by  virtue  of  s.  60  of  The  Separate  Schools 
Act,  a non-resident  owner  of  unoccupied  land  in  a township,  on 
giving  the  notice  provided  for  by  subs.  6 of  s.  36  of  The  Assess- 
ment Act — and  again  I point  out  that  that  notice  makes  no 
reference  to  assessment  for  school  purposes — may  require  the 
assessor  to  assess  lands  for  separate  school  purposes.  Section  60 
does  not  require  him  to  comply  also  with  s.  55.  No  one  would 
suggest  that  a non-resident  owner  of  lands  in  a township  who 
is  entitled  to  be  a separate  school  supporter  could  require  the 
assessor  to  assess  him  as  such  without  such  owner  also  comply- 
ing with  s.  55,  and  that  the  resident  ratepayer  is  not  given  the 
same  privilege. 

In  determining  whether  s.  29  of  The  Assessment  Act  is  re- 
strictive or  not,  it  is  helpful  to  refer  to  the  language  in  subs.  6 
of  s.  66  of  The  Separate  Schools  Act  and  contrast  the  language  of 
the  two  sections.  I have  already  quoted  subs.  1 of  s.  66.  Sub- 
section 6 reads  as  follows : 

“The  assessor  shall  in  each  year,  before  the  return  of  the 
assessment  roll,  search  for  and  examine  all  notices  which  may 
be  so  on  file  and  shall  follow  and  conform  thereto  and  to  the 
provisions  of  this  Act.” 

It  seems  to  me  that  if  the  Legislature  intended  by  s.  29  of 
The  Assessment  Act  to  restrict  the  assessor  to  assessing  as  sep- 
arate school  supporters  only  those  who  gave  notice  under  s.  55 
of  The  Separate  Schools  Act,  it  would  have  used  language  com- 
parable to  that  used  in  s.  66  (6) , supra. 

The  decision  in  the  matter  of  Re  Roman  Catholic  Separate 
Schools  (1889),  18  O.R.  606,  if  not  absolutely  decisive  of  the 
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case  here  submitted,  at  least  points  the  way  to  its  proper  deter- 
mination. The  statutory  enactments  there  in  question  were  as 
follows:  The  Separate  Schools  Act,  R.S.O.  1887,  c.  227,  s.  40.  It 
was  similar  to  present  section  55.  Section  48  of  The  Separate 
Schools  Act,  1887,  was  as  follows : 

“(1)  The  assessor  or  assessors  of  every  municipality  shall 
in  the  assessment  roll  set  down  the  religion  of  the  person  tax- 
able, distinguishing  between  Protestant  and  Roman  Catholic, 
and  whether  supporters  of  public  or  separate  schools;  but  nothing 
herein  contained  shall  be  deemed  to  interfere  with  the  rights 
of  public  school  trustees  under  The  Public  Schools  Act. 

“(2)  The  assessor  shall  accept  the  statement  of,  or  made 
on  behalf  of  any  ratepayer  that  he  is  a Roman  Catholic,  as  suf- 
ficient prima  facie  evidence  for  placing  such  person  in  the  proper 
column  of  the  assessment  roll  for  separate  school  supporters,  or 
if  the  assessor  knows  personally  any  ratepayer  to  be  a Roman 
Catholic  this  shall  also  be  sufficient  for  placing  him  in  such  last 
mentioned  column.” 

Section  120  of  The  Public  Schools  Act,  R.S.O.  1887,  c.  225, 
read  as  follows : 

“The  assessor  or  assessors  of  every  municipality  shall  set 
down  the  religion  of  the  person  taxable,  distinguishing  between 
Protestant  and  Roman  Catholic,  and  whether  supporters  of  pub- 
lic or  separate  schools;  but  nothing  herein  contained  shall  be 
deemed  to  interfere  with  the  rights  of  separate  school  trustees 
under  The  Separate  Schools  Act. 

“(2)  The  assessor  shall  accept  the  statement  of,  or  made 
on  behalf  of,  any  ratepayer,  that  he  is  a Roman  Catholic,  as 
sufficient  prima  facie  evidence  for  placing  such  person  in  the 
proper  column  of  the  assessment  roll  for  separate  school  sup- 
porters, or  if  the  assessor  knows  personally  any  ratepayer  to  be 
a Roman  Catholic  this  shall  also  be  sufficient  for  placing  him 
in  such  last  mentioned  column.” 

The  first  question  there  submitted  was:  “Is  or  is  not  a rate- 
payer, who  has  not,  by  himself  or  his  agent,  given  notice  in 
accordance  with  [section  40]  ...  entitled  to  exemption  from 
the  payment  of  rates  imposed  for  the  support  of  Public  Schools 
or  for  other  Public  School  purposes,  as  in  that  section  men- 
tioned?” 

The  answer  of  the  Court  was:  “If  the  assessor  is  satisfied 
with  the  prima  facie  evidence  of  the  statement  made  by  or  on 
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behalf  of  any  ratepayer  that  he  is  a Roman  Catholic,  and  there- 
upon (seeking  and  having  no  further  information)  places  such 
person  upon  the  assessment  roll  as  a Separate  School  supporter 
this  ratepayer,  though  he  may  not  by  himself  or  his  agent  give 
notice  in  writing  pursuant  to  sec.  40  of  the  Separate  Schools 
Act,  R.S.O.  ch.  227,  may  be  entitled  to  exemption  from  the  pay- 
ment of  rates  for  Public  School  purposes  he  being  in  the  case 
supposed,  assessed  as  a supporter  of  Roman  Catholic  Separate 
Schools.” 

The  third  question  submitted  was:  ‘Ts  or  is  not  the  assessor 
bound  to  accept  the  statement  of,  or  made  on  behalf  of  any 
ratepayer  under  section  120(2)  of  the  Public  Schools  Act  in 
case  he  is  made  aware  or  ascertains  before  completing  his  roll 
that  such  ratepayer  is  not  a Roman  Catholic,  or  has  not  given 
the  notice  required  by  section  40  of  the  Separate  Schools  Act, 
or  is  for  any  reason  not  entitled  to  exemption  from  Public  School 
rates?” 

The  answer  given  was:  “The  assessor  is  not  bound  to  accept 
the  statement  of  or  made  on  behalf  of  any  ratepayer  under 
R.S.O.  1887,  ch.  225,  sec.  120(2),  in  case  he  is  made  aware  or 
ascertains  before  completing  his  roll  that  such  ratepayer  is  not 
a Roman  Catholic,  or  has  not  given  the  notice  required  by  sec. 
40  of  the  Separate  Schools  Act,  or  is  for  any  reason  not  entitled 
to  exemption  from  Public  School  rates.” 

Now  before  applying  that  decision  to  the  present  case,  let 
us  look  at  the  precise  case  stated  to  this  Court.  It  reads: 

“Whether,  it  being  admitted  that  Ross  McCarty  was  other- 
wise qualified  to  be  entered  on  the  Assessment  Roll  as  a Sep- 
arate School  supporter,  I was  right  in  holding  he  was  entitled  to 
be  so  entered  despite  the  fact  that  he  had  not  filed  a notice  with 
the  Clerk  of  the  Municipality  in  accordance  with  Section  55  of 
The  Separate  Schools  Act?” 

The  admission  contained  in  that  case  means  that  the  assessor 
accepts  as  correct  that  Ross  McCarty  is  a Roman  Catholic,  en- 
titled to  be  assessed  as  a separate  school  supporter  unless  pre- 
cluded by  his  omission  or  failure  to  give  the  notice  required  by 
s.  55.  That  being  so,  then  the  situation  is  exactly  the  same  as 
the  one  covered  by  question  one  and  the  answer  thereto  and 
question  three  and  its  answer  has  no  application  to  the  present 
case  unless  the  amendments  enacted  by  the  Legislature  in  the 
succeeding  year  alter  it.  In  the  succeeding  year  the  Legislature 
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passed  an  Act,  1890,  c.  71,  to  amend  the  Public  and  Separate 
Schools  Acts.  Section  1 of  that  amending  Act  provides  for  the 
keeping  of  the  index  book  and  in  substance  is  similar  to  the 
present  s.  62  of  The  Separate  Schools  Act.  Section  3 of  that 
amending  Act  corresponds  in  substance  to  s.  29  of  the  present 
Assessment  Act. 

Now  it  is  said  that  the  legislation  of  1890  is  significant.  I 
agree,  but  it  is  significant  for  a reason  different  from  that  ad- 
vanced by  the  appellant.  Its  significance  lies  in  the  fact  that 
with  that  decision  before  it  the  Legislature  was  content  not  to 
interfere  with  the  law  as  it  had  been  interpreted  by  the  Court 
in  the  previous  year,  except  to  provide  for  the  keeping  of  the 
index  book  which  the  assessor  would  have  available  to  him  as  a 
guide.  The  assessor  has  still  available  those  sources  of  in- 
formation referred  to  in  the  present  s.  30  of  The  Assessment 
Act. 

In  the  case  with  which  we  are  now  dealing,  there  was  no 
index  book  prepared  by  the  clerk  of  the  municipality.  It  is 
pertinent  to  ask  ourselves  this  question:  There  being  no  index 
book,  is  the  assessor  in  any  different  position  than  if  there  had 
been  an  index  book  and — to  use  the  language  of  s.  30 — it  did 
“not  show”  the  respondents  “to  be  supporters  of  separate 
schools”?  I answer  that  question  by  saying  that  the  assessor 
is  in  the  same  position  in  one  case  as  in  the  other,  and,  that  being 
so,  again  to  use  the  language  of  s.  30,  he  should  “accept  the 
statement  of  the  ratepayers”,  these  respondents,  or  statements 
made  on  their  behalf,  by  their  authority,  that  they  are  Roman 
Catholics,  as  sufficient  prima  facie  evidence  for  assessing  them 
as  such. 

The  Municipal  Corporation  of  the  Town  of  Fort  Erie,  accord- 
ing to  the  facts  stated  by  the  learned  County  Court  Judge,  makes 
its  assessment  under  s.  59  of  The  Assessment  Act  in  one  year, 
and  the  taxes  for  the  succeeding  year  are  levied  on  that  assess- 
ment. By  virtue  thereof  and  by  virtue  of  s.  71  of  The  Separate 
Schools  Act,  the  last  day  for  giving  notice  under  s.  55  is  15th 
July.  The  board  of  trustees  of  the  separate  school  in  question 
acquired  the  school  premises  on  the  29th  August  1946,  and 
opened  a school  for  pupils  on  the  4th  September  1946,  with  eight 
rooms  and  approximately  200  pupils.  By  the  time  the  Board 
acquired  the  property  and  opened  the  school  the  time  had  ex- 
pired for  the  giving  of  the  notice.  The  result  is  that  if  the 
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learned  County  Court  Judge  is  wrong,  then  the  board  of  trustees 
could  receive  no  financial  support  by  way  of  taxes  until  the  pay- 
ment of  taxes  levied  for  1948.  Of  course,  the  stress  of  that 
circumstance  is  irrelevant,  but  it  demonstrates  a situation  for 
which  the  section  of  The  Assessment  Act  which  I have  been 
discussing  provides  a measure  of  relief. 

In  my  opinion  the  learned  County  Court  Judge  was  right  and 
the  question  stated  by  him  should  be  answered  in  the  affirmative. 
I think  the  respondents  are  entitled  to  their  costs. 

Hope  J.A.  (dissenting) : — ^This  is  an  appeal  by  way  of  a 
special  case  under  the  provisions  of  The  Assessment  Act,  R.S.O. 
1937,  c.  272,  s.  85,  from  the  judgment  of  His  Honour  Judge 
Fuller,  of  the  County  Court  of  the  County  of  Welland,  dated 
the  10th  December  1946. 

The  appellant  is  the  assessor  of  the  Town  of  Fort  Erie.  The 
respondents  are  Roman  Catholic  ratepayers  of  the  municipality 
who  have  claimed  to  be  entitled  to  be  entered  upon  the  assess- 
ment roll  as  separate  school  supporters.  The  material  facts,  as 
set  out  in  the  stated  case,  are  as  follows : 

“A  Board  of  Trustees  of  the  Roman  Catholic  Separate  School 
for  the  Town  of  Fort  Erie  was  established  for  the  first  time  on 
November  9th,  1945.  The  Board  acquired  school  premises  on 
the  29th  day  of  August,  1946,  and  opened  a school  for  pupils  on 
the  4th  day  of  September,  1946,  with  8 rooms  and  approximately 
200  pupils. 

“The  Town  of  Fort  Erie  makes  its  assessment,  under  section 
59  of  the  Assessment  Act,  in  1946  for  the  year  1947. 

“Ross  McCarty  and  195  others  gave  written  notices  to  the 
Assessor,  James  Hird,  during  the  month  of  September,  1946,  and 
before  the  closing  of  the  assessment  roll  on  September  30th, 
1946,  that  they  were  Roman  Catholics  and  asked  to  be  assessed 
as  Roman  Catholic  Separate  School  supporters,  as  provided  by 
Section  30  of  The  Assessment  Act. 

“The  Assessor  did  not  enter  the  said  Ross  McCarty  and  others 
as  supporters  of  the  Separate  School  and  they  appealed  to  the 
Court  of  Revision  and  the  appeals  were  dismissed  and  they  sub- 
sequently appealed  to  me  under  the  provisions  of  The  Assess- 
ment Act. 
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“It  was  agreed  that  the  said  Ross  McCarty  and  others  were, 
in  fact,  Roman  Catholics  who  have  the  necessary  qualifications 
to  be  assessed  as  Roman  Catholic  Separate  School  supporters. 

“No  notices  were  given  by  the  said  Ross  McCarty,  or  others, 
under  Section  55  of  The  Separate  Schools  Act,  being  R.S.O.  1937, 
chapter  262,  to  the  Clerk  of  the  Municipality,  and  there  is  no 
index  book  in  existence,  as  referred  to  in  section  62  of  The 
Separate  Schools  Act. 

“The  question  for  the  opinion  of  the  court  is: — Whether, 
it  being  admitted  that  Ross  McCarty  was  otherwise  qualified  to 
be  entered  on  the  Assessment  Roll  as  a Separate  School  sup- 
porter, I was  right  in  holding  he  was  entitled  to  be  so  entered 
despite  the  fact  that  he  had  not  filed  a notice  with  the  Clerk  of 
the  Municipality  in  accordance  with  Section  55  of  The  Separate 
Schools  Act?—” 

The  statutory  provisions  which  enter  into  the  determination 
of  this  matter  are  to  be  found  in  The  Assessment  Act,  R.S.O. 
1937,  c.  272,  and  in  The  Separate  Schools  Act,  R.S.O.  1937,  c. 
362,  and  are  as  follows : 

Section  23  of  The  Assessment  Act  provides : 

“23.  (1)  Every  assessor  shall  prepare  an  assessment  roll  in 
which  after  diligent  inquiry  he  shall  set  down  according  to  the 
best  information  to  be  had,  the  particulars  hereinafter  men- 
tioned, and  in  doing  so  he  shall  observe  the  following  provisions: 

“(3)  The  assessor  shall  set  down  the  particulars  in  separate 
columns  as  follows:  .... 

“Column  24. — School  sections,  and  whether  a public  or  sep- 
arate school  supporter,  by  inserting  the  letters  T’  or  ‘S’  as  the 
case  may  be.” 

It  should  be  noted  that  the  assessor  is  not  required  to  enter 
ratepayers  in  col.  24  on  the  basis  of  religion,  i.e.,  whether  Roman 
Catholic  or  Protestant,  but  rather  according  as  to  whether  they 
are  supporters  of  the  separate  schools  or  the  public  schools,  i.e., 
those  who  fall  by  law  into  one  or  other  category. 

Section  29:  “Where  the  index  book  required  by  section  62 

of  The  Separate  Schools  Act  is  prepared,  the  assessor  shall  be 
guided  thereby  in  ascertaining  who  have  given  the  notices  which 
are  by  law  necessary  in  order  to  entitle  supporters  of  Roman 
Catholic  separate  schools  to  exemption  from  the  public  school 
tax.” 
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Section  30:  “The  assessor,  where  the  entry  in  the  index  book 
mentioned  in  section  29  does  not  show  a ratepayer  to  be  a sup- 
porter of  separate  schools,  shall  accept  the  statement  of  the 
ratepayer,  or  a statement  made  on  his  behalf,  and  by  his  author- 
ity, and  not  otherwise,  that  he  is  a Roman  Catholic,  as  sufficient 
prima  facie  evidence  for  placing  such  person  in  the  proper  column 
of  the  assessment  roll  for  separate  school  supporters,  or  if  the 
assessor  knows  personally  any  ratepayer  to  be  a Roman  Catholic 
this  shall  also  be  sufficient  for  placing  him  in  such  last  men- 
tioned column.” 

The  sections  of  The  Separate  Schools  Act  which  it  is  neces- 
sary to  consider  are  as  follows: 

“55. — (1)  Every  person  paying  rates,  whether  as  owner  or 
tenant,  who  by  himself  or  his  agent,  on  or  before  the  1st  day 
of  March  in  any  year,  gives  to  the  clerk  of  the  municipality 
notice  in  writing  that  he  is  a Roman  Catholic  and  a supporter  of 
a separate  school  situate  in  the  municipality  or  in  a municipality 
contiguous  thereto  shall  be  exempt  from  the  payment  of  all 
rates  imposed  for  the  support  of  public  schools  and  of  public 
school  libraries,  or  for  the  purchase  of  land  or  the  erection  of 
buildings  for  public  school  purposes  within  the  city,  town,  village 
or  section  in  which  he  resides,  for  the  then  current  year,  and 
every  subsequent  year  thereafter  while  he  continues  a sup- 
porter of  a separate  school.” 

“62. — (1)  The  clerk  of  every  municipality  shall  keep  entered 
In  an  index  book  (Form  A)  and  in  alphabetical  order,  the  name 
of  every  person  who  has  given  to  him,  or  to  any  former  clerk 
of  the  municipality,  notice  in  writing  that  such  person  is  a 
Roman  Catholic  and  a supporter  of  a separate  school  in  or  con- 
tiguous to  the  municipality,  as  provided  by  sections  55,  61,  65 
and  66,  or  by  former  Acts  respecting  separate  schools. 

“(2)  The  clerk  shall  enter  opposite  the  name,  in  a column 
for  that  purpose,  the  date  on  which  the  notice  was  received,  and 
in  a third  column  opposite  the  name  any  notice  by  such  person 
of  withdrawal  from  supporting  a separate  school,  as  provided 
by  section  61,  or  by  any  such  other  Act,  with  the  date  of 
such  withdrawal,  or  any  disallowance  of  the  notice  by  the  court 
of  revision  or  by  a judge  of  the  county  or  district  court,  with  the 
date  of  such  disallowance. 

“(3)  The  index  book  shall  be  open  to  inspection  by  any 
ratepayer. 
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“(4)  The  clerk  shall  file  and  carefully  preserve  all  such 
notices  heretofore  or  hereafter  received. 

“(5)  The  assessor  shall  be  guided  by  the  entries  in  the  index 
book  in  ascertaining  who  have  given  the  prescribed  notices.” 

In  approaching  a determination  of  this  appeal,  there  must 
constantly  be  kept  in  mind  the  underlying  principles  governing 
not  only  the  structure  of  schools  in  Ontario,  but  also  the  ways 
and  means  provided  by  law  for  financially  supporting  schools. 
This  has  been  referred  to  by  Lord  Buckmaster  in  Ottawa  Roman 
Catholic  Separate  Schools  Trustees  v.  Ottawa  Corporation  et  al., 
[1917]  A.C.  76,  32  D.L.R.  10,  where,  at  p.  82,  Lord  Buckmaster 
states : 

“It  may  be  pointed  out,  however,  that  the  decision  in  this 
appeal  in  no  way  affects  the  principle  of  compulsory  free  primary 
education  in  the  province  established  under  the  Common  Schools 
Act,  1859.  . . . The  history  of  this  question  is  thus  accurately 
summarized  in  the  judgment  of  Meredith  C.J.O.”  From  this 
judgment  of  Meredith  C.J.O.  I now  quote  the  pertinent  language 
as  to  taxation  as  quoted  by  Lord  Buckmaster  at  p.  83:  “ . . . 

by  the  School  Law  of  1859,  a system  of  compulsory  free  primary 
education  in  schools  supported  partly  by  Government  grants,  but 
mainly  by  taxation,  to  which  all  ratepayers  were  liable,  was 
established.”  (The  italics  are  mine.) 

Again,  quoting  from  Chief  Justice  Meredith  in  Mackell  v. 
Ottawa  Separate  School  Trustees  (1915),  34  O.L.R.  335  at  340, 
24  D.L.R.  475  affirmed  sub  nom.  Ottawa  Roman  Catholic  Sep- 
arate Schools  Trustees  v.  Mackell,  [1917]  A.C.  62,  32  D.L.R.  1: 
“The  basic  principle  upon  which  the  Separate  Schools  were 
founded  was  that  Roman  Catholics  should  not  be  required  to 
contribute  to  the  support  of  Common  or  Public  Schools  if  they 
chose  to  establish  Separate  Schools  for  the  education  of  Roman 
Catholic  children,  and  that,  in  the  event  of  their  doing  so,  these 
schools  should  share  in  the  legislative  grants  for  Common  or 
Public  School  education,  and  that  for  their  support  the  trustees 
of  the  schools  should  have  power  to  impose,  levy,  and  collect 
school  rates  or  subscriptions  from  persons  sending  children  to 
or  subscribing  towards  the  support  of  the  schools,  and  that  they 
should  have  all  the  powers  in  respect  of  their  schools  that  trus- 
tees of  Common  Schools  have  and  possess  under  the  Acts  relat- 
ing to  Common  Schools.  It  was  only  persons  who  gave  notice 
that  they  were  Roman  Catholics  and  supporters  of  Separate 
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Schools  that  were  exempted  from  the  payment  of  rates  imposed 
for  the  support  of  Common  Schools,  and  the  right  to  withdraw 
their  support  from  the  Separate  Schools  was  given  to  persons 
who  had  given  this  notice  but  desired  to  withdraw  their  support.” 
(The  italics  are  mine.) 

Again,  in  Arthur  Roman  Catholic  Separate  School  Trustees 
V.  The  Township  of  Arthur  (1891),  21  O.R.  60,  Meredith  J.  on 
appeal,  at  p.  73,  stated: 

“ ‘The  Legislature  intended  that  the  provisions  creating  the 
common  school  system,  and  for  working  and  carrying  that  out, 
were  to  be  the  rule,  and  that  all  the  provisions  for  the  Separate 
Schools  were  only  exceptions  to  the  rule,  and  carved  out  of  it  for 
the  convenience  of  such  separatists  as  availed  themselves  of  the 
provisions  in  it  in  their  favour,’  per  Burns,  J.,  Re  Ridsdale  and 
Brush,  22  U.C.R.  at  p.  124;  and  ‘it  lies  on  the  plaintiff  claiming 
exemption  as  a separatist,  to  avow  and  prove  all  those  excep- 
tional matters,  taking  him  out  of  the  general  rule : ’ per  Gwynne, 
J.,  Harling  v.  Mayville,  21  C.P.  at  p.  511.” 

Thus  the  following  principles  with  respect  to  the  levying  of 
rates  and  taxes  for  school  purposes  clearly  emerge,  as  follows: 

(1)  That  subject  to  any  statutory  exemptions  all  property 
in  the  Province  is  taxable  for  the  support  of  the  common  or 
public  school  system. 

(2)  That  the  property  of  a Roman  Catholic  is  not  taxable 
for  Roman  Catholic  separate  schools  solely  because  the  owner 
thereof  is  by  religion  a Roman  Catholic. 

(3)  That  a Roman  Catholic  who  desires  to  become  a sup- 
porter of  a separate  school  situate  in  the  municipality  in  which 
he  is  the  owner  of  property  or  in  a contiguous  municipality,  can 
obtain  exemption  from  the  payment  of  rates  imposed  for  the 
support  of  public  schools  by  filing  a notice  in  writing  to  such 
effect  with  the  clerk  of  the  municipality. 

(4)  That  the  burden  rests  on  the  Roman  Catholic  ratepayer 
who  desires  to  support  the  separate  school  established  in  the 
municipality  or  adjoining  municipality  to  avow  and  prove  all 
those  exceptional  matters  taking  him  out  of  the  general  rule. 

Mr.  Kelly  stressed  that  s.  55  provided  only  for  the  gaining 
of  exemption  from  the  payment  of  public  school  taxes.  I 
am  at  a loss  to  understand  how  it  can  be  logical  or  practicable 
for  a ratepayer  to  be  assessed  as  a separate  school  supporter  if 
he  is  not,  at  the  same  time,  exempt  from  the  payment  of  public 
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school  taxes.  Therefore,  in  my  opinion,  the  establishment  of 
the  right  of  exemption  from  the  payment  of  public  school  taxes 
is  a prerequisite  for  a Roman  Catholic  to  become  a supporter  of 
the  separate  school  system,  unless,  of  course,  he  may  elect  to 
pay  taxes  on  both  assessments,  in  which  event  the  assessment 
machinery  would  be  inadequate  and  needlessly  confused.  For 
example,  if  a Roman  Catholic  ratepayer  can  be  taxed  for  sep- 
arate schools  by  being  entered  by  the  assessor  in  col.  24  as  above 
set  out  as  a separate  school  supporter,  he  does  not  thereby  obtain 
exemption  from  public  school  taxation,  nor,  on  the  other  hand, 
in  the  municipal  rolls  for  tax  collection  purposes,  would  he  be 
enrolled  for  public  school  taxation,  from  which  he  cannot  be 
exempt,  except  by  compliance  with  s.  55  of  The  Separate  Schools 
Act.  I cannot  think  that  the  Legislature  contemplated  such 
confusion. 

The  argument  has  been  advanced  that  said  s.  55  has  nothing 
to  do  with  the  matter  of  assessment — but  only  provides  as  to 
exemption  from  public  school  rates  and  only  deals  with  the 
subject  of  rates  and  taxes. 

I find  it  difficult,  if  not  impossible,  to  concur  in  such.  Rates 
and  taxes  have  as  a foundation  the  matter  of  assessment  of 
property.  Section  55  in  the  Act  is  immediately  preceded  by  the 
heading  or  subtitle  applicable  to  those  parts  of  the  Act  from  s. 
55  to  s.  77,  both  inclusive.  The  heading  is  “Assessments,  Bor- 
rowing Powers  and  Grants”, — the  first  word  of  the  heading  being 
the  only  one  referable  to  the  subsequent  matter  of  “exemption 
from  public  school  rates”. 

In  Reg.  v.  The  Local  Government  Board  (1882),  10  Q.B.D. 
309,  Brett  L.J.  said,  of  subheadings:  “I  cannot  come  to  the 

conclusion  that  the  heading  of  a series  of  sections  introduced 
into  an  Act  of  Parliament  is  not  to  be  considered  as  part  of  the 
Act.”  He  then  proceeds  to  state  that  the  heading  may  be  used 
for  the  purpose  of  construing  any  doubtful  matter  in  the  sections 
under  that  very  heading. 

Again,  I find  it  impossible  to  subscribe  to  any  general  state- 
ment to  the  effect  that  the  subject  of  assessment  is  not  dealt 
with  in  any  manner  by  The  Separate  Schools  Act.  Quite  aside 
from  the  sub-heading  “Assessments”  above  referred  to,  and  the 
implication  with  respect  to  s.  55,  it  is  patent  that  ss.  60,  62,  63, 
65,  66  and  69  specifically  deal  with  this  subject.  Moreover, 
one  must  not  lose  sight  of  the  fact  that  in  earlier  days  it  was 
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not  The  Assessment  Act  but  the  respective  Public  and  Separate 
Schools  Acts  which  provided  almost  exclusively  for  the  levying 
and  collection  of  taxes  for  school  purposes. 

Then,  may  I turn  to  the  particular  provisions  of  ss.  29  and 
30  of  The  Assessment  Act.  After  referring  to  The  Separate 
Schools  Act  and  the  index  book  required  to  be  kept  as  provided 
for  by  s.  62  thereof,  s.  29  uses  these  words : 

“ ...  in  ascertaining  who  have  given  the  notices  which 
are  by  law  necessary  in  order  to  entitle  supporters  of  Roman 
Catholic  separate  schools  to  exemption  from  the  public  school 
tax.” 

Clearly,  in  my  opinion,  the  Legislature  had  in  mind  that  the 
notices,  namely  those  provided  for  by  s.  55  of  The  Separate 
Schools  Act,  were  by  law  a necessary  prerequisite  to  any  exemp- 
tion from  public  school  taxes,  and  consequently  to  assessment  as 
a separate  school  supporter. 

Then  passing  to  s.  30,  by  this  section  the  assessor  is  em- 
powered to  accept  a certain  statement  as  prima  facie  evidence 
for  placing  a particular  person  in  the  proper  column  of  the 
assessment  roll  for  separate  school  supporters,  but  it  must  be 
noted  in  what  circumstances  the  Legislature  permitsThe  assessor 
so  to  exercise  this  power.  The  section  reads:  “ . . . where  the 
entry  in  the  index  book  mentioned  in  section  29  does  not  show 
a ratepayer  to  be  a supporter  of  separate  schools”.  The  section 
does  not  read  “where  no  index  book  is  maintained”,  or  “where 
the  name  of  a Roman  Catholic  ratepayer  does  not  appear  in  the 
index  book”. 

The  condition  empowering  the  assessor  to  accept  a statement 
clearly  contemplates  not  only  the  existence  of  the  index  book, 
but  an  entry  in  such  book.  It  may  be  said  that  the  foregoing 
argument  is  specious  and  the  question  may  be  asked:  what 
entry  could  there  be  in  the  index  book  which  did  not  show  that 
the  ratepayer  was  a supporter  of  the  separate  school?  This  last 
question  is  answered  clearly  when  one  turns  to  Form  A appended 
to  The  Separate  Schools  Act  which  gives  the  form  of  the  index 
book  to  be  maintained  in  compliance  with  the  requirements  of 
s.  62.  From  this  Form  it  is  apparent  that  a ratepayer’s  name 
may  have  been  entered  and  a subsequent  entry  noted  in  the  re- 
marks column  showing  the  filing  of  the  ratepayer’s  notice  of 
withdrawal  as  a supporter  of  the  separate  school  system,  or  that 
his  claim  to  exemption  by  the  filing  of  a notice  under  s.  55  has 
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been  disallowed  by  the  court  of  revision.  It  would  appear  to  be 
that  to  meet  such  contingencies  the  assessor  is  empowered  to 
act  under  the  provisions  of  s.  30  of  The  Assessment  Act. 

The  wording  of  s.  30  presupposes  the  existence  of  the  index 
book,  and  an  entry  therein  respecting  a separate  school  rate- 
payer who  elects  to  be  a separate  school  supporter,  before  any 
power  is  vested  in  the  assessor  to  receive  a statement.  If  it  were 
not  so,  and  were  the  assessor  to  have  the  unfettered  power 
vested  in  him — and  so  the  court  of  revision  and  the  County 
Judge  in  turn — as  is  held  by  the  County  Judge,  then  the  pro- 
vision of  s.  55  becomes  useless  and  unnecessary. 

In  my  opinion  the  finding  of  the  learned  County  Judge  can 
be  supported  only  by  ignoring  the  words  extracted  above  from 
the  section. 

The  Court  in  applying  itself  to  the  interpretation  of  statutory 
provisions  must  approach  the  problem  on  that  broad  principle 
which  is  referred  to  by  Chancellor  Boyd  in  Arthur  Roman  Cath- 
olic Separate  School  Trustees  v.  The  Township  of  Arthur,  supra, 
at  p.  71: 

“The  broad  principle  on  which  I proceed  is  thus  expressed 
by  Lord  Cottenham,  in  Forrest  v.  Harvey,  4 Bell.  Sc.  App.  at 
p.  213.  Tt  is  a principle  of  the  law  of  this  country,  and  equally 
so  of  the  law  of  Scotland,  that  where  a special  authority  or  juris- 
diction is  given  by  Act  of  Parliament,  the  provisions  of  the  Act 
shall  be  strictly  performed.  The  jurisdiction  is  given  with  all 
the  accompaniments  which  the  legislature  thought  proper  to 
engraft  upon  the  enactments,  and  these  provisions  are  not  per- 
mitted to  be  departed  from.  The  one  part  as  well  as  the  other 
is  essential  to  the  jurisdiction  given.’  ” 

The  same  principle  of  interpretation  was  relied  upon  by 
Riddell  J.A.  in  Re  Township  of  York  and  Township  of  North 
York  (1925),  57  O.L.R.  644,  where,  at  p.  648,  he  states: 

“It  is,  of  course,  elementary  that  special  legislation  overrides 
general  legislation  in  case  of  a conflict — the  general  maxim  is 
Generalia  specialibus  non  derogant — see  Lancashire  Asylums 
Board  v.  Manchester  Corporation,  [1900]  1 Q.B.  458,  at  p.  470, 
per  Smith,  L.J. — even  where  the  general  legislation  is  subse- 
quent: Barker  v.  Edger,  [1898]  A.C.  748,  at  p.  754,  in  the 
Judicial  Committee.  The  reason  is  that  the  Legislature  has 
given  attention  to  the  particular  subject  and  made  provision 
for  it,  and  the  presumption  is  that  such  provision  is  not  to  be 
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interfered  with  by  general  legislation  intended  for  a wide  range 
of  objects:  Craies  on  Statute  Law,  3rd  ed.,  p.  317.” 

In  considering  the  present  problem  it  is  not  without  signifi- 
cance to  note  the  judgment  of  the  full  Chancery  Division  in 
Re  Roman  Catholic  Separate  Schools  (1889),  18  O.R.  606.  The 
question  now  being  considered  was  in  more  or  less  similar  form 
to  the  four  then  referred  by  the  Minister  of  Education  to  the 
Chancellor  for  answers.  It  is  also  of  interest  to  note  that  after 
delivery  of  the  judgment  in  the  said  case,  which  was  on  23rd 
December  1889,  the  Legislature,  at  its  next  session,  passed  an 
amendment  to  The  Public  and  Separate  Schools  Acts,  53  Vic., 
c.  71. 

This  amendment  introduced  the  provision  for  the  keeping  of 
the  index  book  by  the  clerk  of  the  municipality,  as  required  by 
the  present  s.  62  of  The  Separate  Schools  Act. 

I do  not  think  that  I need  refer  to  any  of  the  questions  and 
answers  of  the  Chancellor  in  the  last-mentioned  case,  save 
question  3,  which  read  as  follows:  ‘Ts  or  is  not  the  assessor 
bound  to  accept  the  statement  of,  or  made  on  behalf  of  any  rate- 
payer under  section  120(2)  of  the  Public  Schools  Act  in  case  he 
is  made  aware  or  ascertains  before  completing  his  Roll  that 
such  ratepayer  is  not  a Roman  Catholic,  or  has  not  given  the 
notice  required  by  section  40  of  the  Separate  Schools  Act,  or  is 
for  any  reason  not  entitled  to  exemption  from  Public  School 
rates?” 

The  answer  to  this  question  was  as  follows:  “The  assessor 
is  not  bound  to  accept  the  statement  of  or  made  on  behalf  of 
any  ratepayer  under  R.S.O.  1887,  ch.  225,  sec.  120(2),  in  case 
he  is  made  aware  or  ascertains  before  completing  his  roll  that 
such  ratepayer  is  not  a Roman  Catholic,  or  has  not  given  the 
notice  required  by  sec.  40  of  the  Separate  Schools  Act,  or  is  for 
any  reason  not  entitled  to  exemption  from  Public  School  rates.” 

The  significance  of  this  question  and  the  answer  thereto,  in 
so  far  as  the  matter  now  before  the  Court  is  concerned,  is  that 
the  Court  declared  that  the  assessor  is  not  bound  to  accept  the 
statement  of  the  ratepayer  if  the  assessor  is  made  aware  or 
ascertains  that  the  ratepayer  has  not  given  the  notice  required 
by  s.  49  (now  s.  55)  of  The  Separate  Schools  Act  or  is  for  any 
reason  not  entitled  to  exemption  from  public  school  rates.  Thus, 
if  it  becomes  apparent  to  the  assessor,  guided  by  the  index  book, 
that  the  ratepayer  has  not  complied  with  s.  55,  then  the  assessor 
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is  not  bound  to  accept  the  statement  of  the  ratepayer  under 
s.  30  of  The  Assessment  Act. 

It  should  be  noted  that  the  s.  120(2)  referred  to  in  the  said 
last-cited  judgment  is  the  predecessor  of  s.  30  of  the  present 
Assessment  Act,  and  is  in  part  in  the  same  terms,  but  with  this 
salient  and  pertinent  variation,  viz.,  the  said  s.  120(2)  has  had 
added  to  it  the  following  significant  words  now  found  in  said 
s.  30:  “where  the  entry  in  the  index  book  mentioned  in  section 
29  does  not  show  a ratepayer  to  be  a supporter  of  separate 
schools  ...”  Section  40  of  The  Separate  Schools  Act  referred 
to  in  the  same  judgment  was  the  forerunnner  of  and  to  the 
same  effect  as  s.  55  of  the  present  Separate  Schools  Act. 

It  should  also  be  noted  that  by  s.  62  of  The  Separate  Schools 
. Act  it  is  enacted  that  the  assessor  shall  be  guided  by  the  index 
book.  A similar  provision  is  carried  into  s.  29  of  The  Assessment 
Act.  Reading  the  judgment  of  the  learned  Chancellor  above 
cited,  in  the  light  of  the  subsequent  statutory  amendments,  I 
think  that  the  inescapable  conclusion  is  that  the  assessor  is  not 
now  bound  to  accept  the  statement  made  by  a ratepayer  referred 
to  in  s.  30  of  The  Assessment  Act,  but  is  required  to  be  guided  by 
the  index  book  which  makes  him  aware  or  informs  him  that  such 
ratepayer  has  not  given  the  notice  required  by  s.  55  of  The  Sep- 
arate Schools  Act,  which  notices  are  referred  to  in  s.  29  of  The 
Assessment  Act  as  the  notices  which  are  by  law  necessary  in 
order  to  entitle  the  ratepayer  as  a supporter  of  Roman  Catholic 
separate  schools  to  exemption.  In  my  opinion,  having  so  found 
that  the  respondent  and  the  other  195  ratepayers  had  not  quali- 
fied as  required  by  s.  55  to  receive  exemption  as  separate  school 
supporters,  the  assessor  was  justified  and  in  fact  required  by 
law  to  enter  the  respondents  as  public  school  supporters.  Further- 
more, the  court  of  revision  under  the  provisions  of  s.  31  of  The 
Assessment  Act  was  similarly  bound,  as  also  was  the  County 
Judge  on  the  appeal  to  him. 

I find  it  difficult,  if  not  impossible,  to  follow  the  statement 
of  my  brother  Hogg,  whose  reasons  I have  read,  when  he  says: 
“It  is  equally  clear  from  a perusal  of  ss.  29  and  30  of  The  Assess- 
ment Act  and  s.  62(5)  of  The  Separate  Schools  Act  that  the 
index  book  serves  merely  as  a guide  or  help  to  the  assessor,  as 
one  of  the  means  of  enabling  him  to  ascertain  who  should  be 
placed  on  his  roll  as  a separate  school  supporter.”  With  all 
deference,  neither  s.  29  nor  s.  62(5)  states  that  the  index  book 
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is  a guide  to  enable  the  assessor  to  ascertain  who  should  he 
placed  on  his  roll  as  a separate  school  supporter.  To  quote  s.  29, 
the  assessor  shall  be  guided  by  the  index  book  in  ascertaining, 
not  who  should  be  placed  on  the  roll  as  separate  school  sup- 
porters, but  ^‘who  have  given  the  notices  which  are  by  law 
necessary  in  order  to  entitle  supporters  of  Roman  Catholic  sep- 
arate schools  to  exemption  from  the  public  school  tax”.  This 
latter  is  quite  a different  matter.  Again,  to  refer  to  s.  62(5), 
the  assessor  is  guided  by  the  index  book,  not  for  the  purpose 
assumed  by  my  brother  Hogg,  but,  to  quote,  “in  ascertaining 
who  have  given  the  prescribed  notices”,  Le,,  the  notices  pre- 
scribed or  which  are  by  law  necessary  in  order  to  entitle  sup- 
porters of  Roman  Catholic  separate  schools  to  exemption  from 
the  public  school  tax. 

It  is  not  without  considerable  significance  that  in  1890 — when 
provision  for  the  keeping  of  the  index  book  was  first  enacted  by 
53  Vic.  c.  71,  s.  1 — The  Separate  Schools  Act  was  amended  by 
s.  8 of  the  same  statute,  extending  the  time  for  the  filing  of  the 
necessary  notice  with  the  clerk  of  the  municipality  as  provided 
by  s.  40  of  that  Act  (now  s.  55)  from  1st  March  1890,  to  1st 
May  1890.  This  extension  was  no  doubt  necessary  since  c.  71 
was  not  assented  to  till  7th  April  of  that  year.  The  provision 
(s.  120(2))  of  The  Public  Schools  Act,  in  the  main  similar  to, 
but  broader  than  that  found  in  s.  30  of  the  current  Assessment 
Act,  was  then  in  force.  Had  the  learned  County  Judge’s  view 
prevailed  at  that  time,  then,  in  my  opinion,  this  extension  of  time 
for  the  year  1890  was  unnecessary  and  superfluous.  The  enact- 
ment of  this  special  provision  extending  the  time  for  filing  the 
written  notice  in  the  year  1890  is  clearly  indicative  of  the  mind 
of  the  Legislature  as  making  the  filing  of  the  notice  under  s.  55 
an  imperative  prerequisite  to  entitlement  to  rank  as  a Roman 
Catholic  separate  school  supporter. 

In  this  connection  I think  I should  point  out,  with  all 
deference,  what  appears  to  be  a wrong  assumption  by  the  County 
Judge  in  his  reasons  for  judgment,  when  he  states: 

“If  the  assessor  did  not  assess  as  a separate  school  supporter 
one  who  was  entitled  to  be  so  assessed,  and  if  no  notice  is  given 
under  s.  55,  such  person  still  has  the  right,  in  my  view,  under 
s.  30  of  The  Assessment  Act,  to  make  a statement  to  the  assessor 
that  he  was  a Roman  Catholic  and  desires  to  be  placed  in  the 
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proper  column  in  the  assessment  roll  as  a separate  school  sup- 
porter.” 

My  criticism  is  that  the  learned  County  Judge  assumed  in 
the  first  place  that  the  assessor  failed  to  assess  as  a separate 
school  supporter  a ratepayer  who  was  in  fact  entitled  to  be  so 
assessed.  This  is  not  as  I read  the  statutes  and  the  judgments 
herein  referred  to.  Furthermore,  s.  30  does  not  give  to  a rate- 
payer a right,  as  stated  by  the  County  Judge,  “to  make  a state- 
ment to  the  assessor  that  he  . . . desires  to  be  placed  in  the 
proper  column  in  the  assessment  roll  as  a separate  school  sup- 
porter”. True,  the  learned  County  Judge  states  that  the  assessor 
is  not  required  to  accept  such  statement. 

Nor  can  I find  that  the  respondent  can  take  any  comfort  in 
the  argument  that  to  construe  s.  55  of  The  Separate  Schools  Act 
as  being  either  exclusive,  or  compliance  therewith  such  a con- 
dition precedent,  would  result  in  a direct  conflict  between  that 
section  and  s.  60  of  the  same  Act,  which  deals  with  non-residents. 

Section  60  does  not  confer  a right  upon  any  non-resident, 
but  upon  a non-resident  “who,  if  resident  in  a municipality, 
would  be  entitled  to  be  a supporter  of  a separate  school”.  Thus 
this  section  can  only  refer  to  a Roman  Catholic  ratepayer  who 
has  given  the  notice  required  by  law  to  entitle  him  to  exemption 
from  public  school  tax.  Moreover,  the  provision  in  s.  60,  viz., 
“on  giving  the  notice  provided  for  by  The  Assessment  Act”,  can 
have  no  reference  to  the  provisions  of  s.  30  of  such  Act.  Section 
30  of  The  Assessment  Act  certainly  makes  no  mention  of  any 
notices  or  the  “giving”  of  any  notice. 

A Roman  Catholic  ratepayer  is  primarily  by  law  a supporter 
of  the  public  or  common  school  system.  As  earlier  stated, 
religious  persuasion  or  allegiance  does  not  in  itself  make  such 
a ratepayer  a supporter  of  a separate  school  in  his  municipality, 
and  he  continues  by  law  to  be  a supporter  of  the  public  school 
until  by  due  compliance  with  the  provisions  of  the  law  he 
achieves  exemption  from  the  payment  of  public  school  taxes. 

As  indicated  above,  I am  of  opinion  that  neither  the  assessor, 
the  court  of  revision  nor  the  County  Judge  has  power  under  the 
existing  statutes  to  direct  that  any  ratepayer  who  may  be  a 
Roman  Catholic,  but  who  has  failed  to  comply  with  s.  55  of  The 
Separate  Schools  Act,  be  assessed  as  a separate  school  sup- 
porter. With  all  deference  to  the  County  Judge,  I find  that  he 
is  in  error  in  this  regard. 
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In  my  opinion,  therefore,  the  learned  judge’s  question  sub- 
mitted for  the  opinion  of  this  Court  should  be  answered  in  the 
negative.  The  appellant  should  be  allowed  the  costs  of  this 
appeal. 

Hogg  J.A.: — ^This  is  an  appeal  by  way  of  a special  case 
pursuant  to  s.  85  of  The  Assessment  Act,  R.S.O.  1937,  c.  272, 
at  the  request  of  James  Hird,  the  assessor  for  the  Municipal 
Corporation  of  the  Town  of  Fort  Erie,  from  the  judgment  of 
His  Honour  Judge  Fuller,  of  the  County  Court  of  the  County 
of  Welland,  dated  the  10th  December  1946,  holding  that  the 
respondent  Ross  McCarty  was  entitled  to  be  entered  upon  the 
assessment  roll  of  the  Town  of  Fort  Erie  as  a separate  school 
supporter. 

The  material  facts  of  the  case  as  stated,  and  the  question 
submitted,  are  as  follows:  [see  supra,  p.  633] . 

The  learned  judge  was  of  the  opinion,  as  expressed  in  his 
reasons  for  judgment,  that  the  requirements  of  s.  55  of  The 
Separate  Schools  Act,  R.S.O.  1937,  c.  362,  are  not  a condition 
precedent  to  a person  being  entered  on  the  assessment  roll  as  a 
separate  school  supporter,  and  that*  such  person  may  be  placed 
upon  the  assessment  roll  by  virtue  of  the  provisions  of  s.  30  of 
The  Assessment  Act;  furthermore,  that  the  court  of  revision,  in 
the  event  of  the  assessor  not  entering  a person  upon  the  roll  as 
a separate  school  supporter,  may  order  such  person  to  be  so 
placed  on  the  assessment  roll. 

The  sections  of  The  Separate  Schools  Act  to  be  considered, 
in  an  endeavour  to  arrive  at  a determination  of  the  matters  in 
issue,  are  s.  55,  subss.  1 and  4,  and  s.  62. 

Section  55(1)  reads  in  part:  '‘Every  person  paying  rates, 
whether  as  owner  or  tenant,  who  by  himself  or  his  agent,  on  or 
before  the  1st  day  of  March  in  any  year,  gives  to  the  clerk  of 
the  municipality  notice  in  writing  that  he  is  a Roman  Catholic 
and  a supporter  of  a separate  school  situate  in  the  municipality 
. . . shall  be  exempt  from  the  payment  of  all  rates  imposed  for 
the  support  of  public  schools  . . . within  the  city,  town,  village 
or  section  in  which  he  resides,  for  the  then  current  year,  and 
every  subsequent  year  thereafter  while  he  continues  a supporter 
of  a separate  school.” 

Section  55(4)  provides:  “Every  clerk  of  a municipality,  upon 
receiving  such  notice,  shall  deliver  a certificate  to  the  person 
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giving  the  notice  to  the  effect  that  the  same  has  been  given 
and  showing  the  date  thereof.” 

Section  62  reads  in  part: 

“(1)  The  clerk  of  every  municipality  shall  keep  entered  in  an 
index  book  (Form  A)  . . . the  name  of  every  person  who  has 
given  to  him,  or  to  any  former  clerk  of  the  municipality,  notice 
in  writing  that  such  person  is  a Roman  Catholic  and  a supporter 
of  a separate  school — . . . 

“(5)  The  assessor  shall  be  guided  by  the  entries  in  the  index 
book  in  ascertaining  who  have  given  the  prescribed  notices.” 

The  arguments  advanced  by  counsel  upon  the  hearing  of  the 
appeal  showed  an  intimate  knowledge  of  the  history  of  the  rele- 
vant legislation  and  materially  assisted  in  the  consideration  and 
determination  of  the  question  in  issue. 

Because  of  the  fact  that,  Ross  McCarty  and  the  others  in- 
terested in  this  appeal  did  not  give  the  notices  contemplated  by 
s.  55  of  The  Separate  Schools  Act  and  for  the  reason  that  there 
was  in  existence  no  index  book  as  required  by  s.  62  of  the  same 
statute,  counsel  for  the  appellant  contends  that  the  respondents 
could  not  be  assessed,  and  could  not  be  placed  upon  the  roll,  as 
separate  school  supporters.  It  is  argued  that  the  giving  of  the 
notices  in  writing  as  contemplated  by  s.  55  of  The  Separate 
Schools  Act,  and  the  entry  in  the  index  book  provided  for  by 
s.  62  of  the  same  statute,  are  conditions  precedent  to  the  respond- 
ents being  so  entered  on  the  assessment  roll. 

The  Assessment  Act,  R.S.O.  1937,  c.  272,  s.  23,  provides: 

“(1)  Every  assessor  shall  prepare  an  assessment  roll  in 
which  after  diligent  inquiry  he  shall  set  down  according  to  the 
best  information  to  be  had,  the  particulars  hereinafter  men- 
tioned, and  in  doing  so  he  shall  observe  the  following  provisions: 

“(3)  The  assessor  shall  set  down  the  particulars  in  separate 
columns  as  follows  . . . 

“Column  24 — School  sections,  and  whether  a public  or  sep- 
arate school  supporter,  by  inserting  the  letters  T’  or  ‘S’  as  the 
case  may  be.” 

Section  29  of  The  Assessment  Act,  reads:  “Where  the  index 
book,  required  by  section  62  of  The  Separate  Schools  Act  is  pre- 
pared, the  assessors  shall  be  guided  thereby  in  ascertaining  who 
have  given  the  notices  which  are  by  law  necessary  in  order  to 
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entitle  supporters  of  Roman  Catholic  separate  schools  to  exemp- 
tion from  the  public  school  tax.” 

Section  30  of  the  same  statute  is  as  follows:  “The  assessor, 
where  the  entry  in  the  index  book  mentioned  in  section  29  does 
not  show  the  ratepayer  to  be  a supporter  of  separate  schools, 
shall  accept  the  statement  of  the  ratepayer,  or  a statement  made 
on  his  behalf  and  by  his  authority,  and  not  otherwise,  that  he 
is  a Roman  Catholic,  as  sufficient  prima  facie  evidence  for  placing 
such  person  in  the  proper  column  of  the  assessment  roll  for 
separate  school  supporters,  or  if  the  assessor  knows  personally 
any  ratepayer  to  be  a Roman  Catholic  this  shall  also  be  sufficient 
for  placing  him  under  such  last  mentioned  column.” 

Section  55  of  The  Separate  Schools  Act  does  not  deal  with 
the  matter  of  assessment  but  is  concerned  with  the  subject  of 
the  payment  of  rates  or  taxes.  The  person  who  gives  notice  in 
writing  that  he  is  a Roman  Catholic  and  a supporter  of  the 
separate  schools  “shall  be  exempt  of  all  rates  imposed  for  the 
support  of  public  schools”,  etc.  and  shall  receive  a certificate 
to  that  effect. 

The  Separate  Schools  Act  no  longer  deals,  as  formerly,  with 
the  making  up  of  the  assessment  roll  by  the  assessor  and,  in 
general,  it  is  The  Assessment  Act  that  now  provides  for  placing 
the  name  of  a person  on  the  assessment  roll  of  a municipality  as 
either  a public  school  or  a separate  school  supporter. 

The  index  book  required  by  s.  62  of  The  Separate  Schools 
Act  is  a guide  to,  and  furnishes  information  to,  the  assessor,  so 
that  he  may  ascertain  therefrom  those  who  claim  to  be  exempted 
from  the  payment  of  public  school  tax  and  thereby  obtain 
knowledge  of  those  who  should  be  entered  in  col.  24  under  s.  23 
of  The  Assessment  Act,  as  separate  school  supporters.  When 
the  assessor  is  unable  to  obtain  any  of  the  information  necessary, 
for  his  purposes  in  making  up  the  roll,  from  the  index  book, 
then  in  such  case  he  shall  accept  the  statement  of  the  ratepayer, 
or  a statement  made  in  the  ratepayer’s  behalf  and  by  his  author- 
ity, as  sufficient  prima  facie  evidence  to  warrant  such  person 
being  entered  on  the  assessment  roll  as  a separate  school  sup- 
porter. 

The  judgment  in  Re  Roman  Catholic  Separate  Schools  (1889), 
18  O.R.  606,  discusses  s.  120(2)  of  The  Public  Schools  Act,  c. 
225  and  s.  40  of  The  Separate  Schools  Act,  c.  277,  both  of  the 
Revised  Statutes  of  1887. 
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Section  120(2)  was  in  the  same  terms  as  s.  30  of  the  present 
Assessment  Act,  namely,  that  the  assessor  shall  accept  the 
statement  of  a ratepayer  that  he  is  a Roman  Catholic  as  sufficient 
prima  facie  evidence  for  placing  him  on  the  assessment  roll  as  a 
separate  school  supporter,  and  s.  40  was  the  same  in  effect  as 
s.  55  of  the  present  Separate  Schools  Act. 

It  was  held,  as  stated  in  the  headnote  in  the  report,  that  “if 
the  assessor  is  satisfied  with  the  prima  facie  evidence  of  the 
statements  made  by  or  on  behalf  of  any  ratepayer,  that  he  is 
a Roman  Catholic  pursuant  to  R.S.O.  (1887)  ch.  225,  sec.  120, 
subsec.  2,  and  thereupon  (asking  and  having  no  other  informa- 
tion) places  such  person  upon  the  assessment  roll  as  a separate 
school  supporter,  this  ratepayer,  though  he  may  not,  by  him- 
self or  his  agent,  give  notice  in  writing  pursuant  to  R.S.O.  (1887) 
ch.  227,  sec.  40,  may  be  entitled  to  exemption  from  the  payment 
of  rates  for  public  school  purposes,  he  being  in  the  case  supposed 
assessed  as  a supporter  to  Roman  Catholic  separate  schools.” 

In  other  words,  the  fact  that  the  ratepayer  had  not  given 
notice  in  writing  that  he  was  a supporter  of  a separate  school 
did  not  prevent  his  being  assessed  as  a supporter  of  separate 
schools.  If  the  assessor  was  satisfied  with  the  prima  facie  evi- 
dence obtained  by  him  that  the  ratepayer  was  a Roman  Catholic, 
he  thereupon  placed  the  ratepayer  on  the  assessment  roll  as  a 
separate  school  supporter,  although  such  ratepayer  had  not  given 
the  notice  required  by  The  Separate  Schools  Act  to  enable  him 
to  claim  exemption  from  the  payment  of  public  school  rates. 

I think  it  is  quite  clear  from  the  language  of  s.  55  of  The 
Separate  Schools  Act  that  the  provisions  of  that  section  do  not 
relate  to  the  preparation  of  the  assessment  roll,  and  further- 
more, I think  it  is  equally  clear  from  a perusal  of  ss.  29  and  30 
of  The  Assessment  Act,  and  s.  62(5)  of  The  Separate  Schools 
Act,  that  the  index  book  serves  merely  as  a guide  or  help  to  the 
assessor,  as  one  of  the  means  of  enabling  him  to  ascertain  who 
should  be  placed  on  his  roll  as  a separate  school  supporter,  and 
where  the  index  book  does  not  show  a ratepayer  to  be  a separate 
school  supporter,  then  in  such  case  the  assessor  makes  use  of 
other  evidence  to  determine  how  such  ratepayer  shall  be  assessed. 

A short  time  after  the  Separate  Schools  judgment,  supra,  was 
pronounced,  the  Public  and  Separate  Schools  Acts  were  amended 
by  the  enactment  of  what  is  now  s.  29  of  The  Assessment  Act, 
the  language  of  which  I have  already  quoted,  and  consideration 
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must  be  given  to  the  words,  “the  notices  which  are  by  law 
necessary  in  order  to  entitle  supporters,  of  Roman  Catholic  sep- 
arate schools  to  exemption  from  the  public  school  tax”,  in  view 
of  the  provisions  of  s.  30  of  The  Assessment  Act  and  of  s.  62(5) 
of  The  Separate  Schools  Act. 

If  this  s.  29  should  be  held  to  mean  that  ratepayers  shall  be 
assessed  as  public  school  supporters,  and  are  not  to  be  assessed 
as  separate  school  supporters,  unless  they  have  given  the  notice 
referred  to  in  s.  62(1)  of  The  Separate  Schools  Act,  then  ss.  23 
and  30  of  The  Assessment  Act  and  s.  62(5)  of  The  Separate 
Schools  Act,  would  appear  to  be  meaningless. 

In  The  Yorkshire  Fire  and  Life  Insurance  Company  v.  Clayton 
(1881),  8 Q.B.D.  421  at  424,  Jessel  M.R.  said:  “ ...  it  may  not 
always  be  possible  to  give  a meaning  to  every  word  used  in  an 
Act  of  Parliament”.  Lord  Bramwell,  in  Cowper  Essex  v.  The  Ac- 
ton Local  Board  (1889),  14  App.  Cas.  153  said,  at  p.  169:  “ . . . the 
words  of  a statute  never  should  in  interpretation  be  added  to  or 
subtracted  from  without  almost  a necessity.”  Craies  on  Statute 
Law,  4th  ed.  1936,  at  pp.  101-2,  says:  “ . . . a Court  of  law  will 
reject  words  as  surplusage  if  it  appears  that,  by  ‘attempting  to 
give  a meaning  to  every  word,  we  should,’  as  Coleridge,  J.,  said 
in  R.  V.  East  Ardsley  (1850),  14  Q.B.  801  [117  E.R.  306],  ‘have 
to  make  an  act  of  Parliament  insensible,’  or  if  it  is  clear  that 
otherwise  the  manifest  intention  of  the  Legislature  will  be  de- 
feated.” 

I think  that  the  manifest  intention  of  the  Legislature,  as  to 
the  method  of  making  up  the  assessment  roll,  is  expressed  in 
ss.  23  and  30  of  The  Assessment  Act  and  s.  62(5)  of  The  Separate 
Schools  Act  and  that  as  a consequence,  an  attempt  to  give  a 
meaning  to  the  words  in  question  of  the  said  s.  29  would  make 
the  above-mentioned  sections  of  the  two  Acts,  which  provide  the 
actual  machinery  of  bringing  the  roll  into  existence,  “insensible”, 
to  use  the  language  of  Coleridge  J.  in  the  East  Ardsley  case,  and 
that  the  “necessity”  referred  to  by  Lord  Bramwell  in  the 
Cowper-Essex  case  is  here  clearly  evident. 

A ratepayer  has  the  right,  under  s.  31  of  The  Assessment 
Act,  to  have  the  court  of  revision  determine  whether  he  has 
been  wrongfully  omitted  by  the  assessor  from  the  assessment 
roll,  as  a Roman  Catholic  separate  school  supporter.  Also  by 
s.  63  of  The  Separate  Schools  Act,  the  council  of  a municipality 
may  correct  an  error  in  the  roll. 
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I am  of  the  opinion  that  His  Honour  Judge  Fuller  was  right 
in  holding  that  Ross  McCarty  and  the  other  respondents  were 
entitled  to  be  entered  upon  the  assessment  roll  as  separate  school 
supporters,  although  notices  had  not  been  filed  with  the  clerk 
of  the  municipality  in  accordance  with  s.  55  of  The  Separate 
Schools  Act.  The  question  should  be  answered  in  the  affirmative. 
The  respondents  are  entitled  to  costs. 

Appeal  dismissed  with  costs,  Fisher  and  Hope  JJ.A. 

dissenting. 

Solicitor  for  McCarty  and  others  {appellants  below),  respond- 
ents : T.  F.  Forested,  Fort  Erie. 

Solicitors  for  the  assessor,  appellant:  Rose  d Tyrrill,  Fort 
Erie. 


[COURT  OF  APPEAL.] 

McGillis  V*  Sullivan. 

Constitutional  Law — Subject  Matters  of  Legislation — “Pith  and  Sub- 
stance’^ Rule — Regulation  of  Gambling — Bills  of  Exchange  and 
Promissory  Notes — The  Gaming  Act,  R.S.O.  1937,  c.  297 — The 
British  North  America  Act,  ss.  91(18)‘,  92(13). 

The  Gaming  Act  is  within  the  competence  of  the  Legislature  of  Ontario, 
and  no  part  of  it  is  ultra  vires  as  legislation  dealing  with  bills  of 
exchange  and  promissory  notes.  Although  ss.  1 and  2 of  the  Act 
contain  provisions  as  to  the  consideration  for  negotiable  instruments, 
those  provisions  are  incidental,  and  the  legislation,  in  its  pith  and 
substance,  is  designed  to  prevent  excessive  gambling,  which  is  within 
the  heading  property  and  civil  rights. 

Gaming  and  Wagering — Recovery  of  Money  Paid — Horse-racing — The 
Gaming  Act,  R.S.O.  1937,  c.  297,  ss.  T,  2,  3. 

Horse-racing  is  within  the  words  “gaming,  or  playing  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game”  in  s.  1 of  The  Gaming  Act, 
and  money  or  property  lost  by  betting  on  horse  races,  and  paid  or 
delivered  to  the  winner,  may  be  recovered  from  him  by  the  loser 
under  the  Act.  The  words  “other  game”  are  not  to  be  construed  as 
ejusdem  generis  with  the  words  which  precede  them,  and  the  elim- 
ination of  the  word  “whatsoever”  by  1912,  c.  56,  does  not  change  the 
meaning  or  effect  of  the  statute. 

An  appeal  by  the  defendant  from  the  judgment  of  Mackay  J., 
[1947]  O.W.N.  117,  in  favour  of  the  plaintiff.  The  facts  are 
stated  in  the  reasons  for  judgment. 

6th  March  1947.  The  appeal  was  heard  by  Laidlaw^  Hogg 
and  Aylesworth  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  defendant, -appellant : There 
was  a conflict  of  evidence  as  to  whether  the  defendant  was  a 
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principal  in  the  betting  transactions,  or  merely  the  agent  of  the 
plaintiff  in  dealings  with  a bookmaker.  If  the  latter  interpreta- 
tion is  accepted,  it  is  clear  that  the  money  is  not  recoverable. 
It  is  submitted,  however,  that  even  if  the  trial  judge’s  findings 
in  this  respect  are  accepted,  the  money  is  not  recoverable. 

At  common  law,  once  an  illegal  transaction  was  completed, 
there  could  be  no  recovery,  unless  a debt  was  created,  recover- 
able by  statute.  There  have  been  no  reported  cases  under  The 
Gaming  Act,  R.S.O.  1937,  c.  297.  The  trial  judge  erred  in  inter- 
preting the  Act  in  the  light  of  English  cases,  which  are  based  on 
quite  different  statutes.  When  our  Act  is  examined,  horse-racing 
is  not  included  in  ss.  1 and  2 on  a fair  construction  of  those 
sections.  The  words  “gaming  or  playing”  are  qualified  by  all 
the  words  that  follow,  and  should  be  construed  according  to  the 
ejusdem  generis  rule.  If  any  other  construction  is  given  to  the 
words  “gaming  or  playing”,  the  following  words  become  un- 
necessary. The  statute  no  longer  refers  to  “or  other  games 
whatsoever”. 

■m 

If  the  judgment  of  the  trial  judge  stands,  it  will  mean  that 
persons  betting  through  the  pari-mutuel  system  will  be  entitled 
to  refunds  for  all  losing  tickets,  since  the  operators  are  protected 
by  statute  only  against  criminal  proceedings. 

The  history  of  the  various  gaming  statutes  is  instructive.  At 
one  time  bills  such  as  the  one  here  in  question  were  absolutely 
void,  but  a later  statute  provided  merely  that  they  should  be 
deemed  to  have  been  given  for  an  illegal  consideration. 

The  Gaming  Act  should  be  strictly  construed,  since  it  departs 
from  the  common  law.  Section  1 gives  no  right  to  recover,  but 
merely  prevents  an  action  by  the  winner.  Section  2 was  intended 
to  deal  with  cases  where  a security  had  got  into  the  hands  of 
an  innocent  third  party,  and  does  not  extend  to  such  a trans- 
action as  is  here  in  question. 

The  Act  is  aimed  primarily  at  cheating  at  cards.  English 
authorities,  such  as  Woolf  v.  Hamilton,  [1898]  2 Q.B.  337,  to 
the  effect  that  horse-racing  is  a “game”  within  the  meaning  of 
the  corresponding  statute,  must  be  applied  with  caution,  because 
the  Imperial  statute  is  derived  from  an  earlier  one,  in  which 
horse-racing  was  specifically  mentioned.  Horse-racing  is  not 
dealt  with  by  any  Ontario  statute,  and  this  case  should  therefore 
be  decided  according  to  the  common  law,  according  to  which 
money  paid  was  not  recoverable. 
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Butters  v.  Briggs,  [1922]  1 A.C.  1,  appears  to  be  against  me, 
but  those  parts  of  the  majority  judgments  which  have  that 
effect  were  obiter,  and  two  members  of  the  House  took  the  view 
now  submitted.  I refer  also  to  Windsor  Hotel  Company  v. 
Silverman,  [1934]  3 W.W.R.  249,  62  C.C.C.  247,  [1935]  1 D.L.R. 
616;  31  Halsbury,  2nd  ed.  1938,  p.  495;  Maxwell  on  the  Inter- 
pretation of  Statutes,  8th  ed.  1937,  p.  294. 

W.  J.  A.  Fair,  for  the  plaintiff,  respondent:  The  evidence 
clearly  supports  the  trial  judge’s  finding  that  the  defendant  was 
the  principal,  the  bookmaker. 

There  are  few  cases  which  are  applicable.  It  has,  however, 
been  held  in  England  that  “gaming”  does  include  horse-racing. 

Cur  adv.  vult. 

2nd  April  1947.  Laidlaw  J.A.: — This  is  an  appeal  by  the 
defendant  from  a judgment  of  the  Honourable  Mr.  Justice 
Mackay  dated  7th  December  1946,  after  trial  without  a jury. 
The  action  is  brought  under  the  provisions  of  The  Gaming  Act, 
R.S.O.  1937,  c.  297,  to  recover  a sum  of  money  lost  by  the 
plaintiff  by  betting  on  the  results  of  horse  races.  A counter- 
claim was  made  by  the  defendant  for  certain  sums  alleged  to 
have  been  won  by  the  plaintiff  in  the  same  way.  Judgment 
was  given  in  favour  of  the  plaintiff  for  $5,479,  together  with 
interest  thereon,  and  the  counterclaim  was  dismissed. 

Certain  facts  are  not  in  dispute.  The  plaintiff  made  and  lost 
bets  on  horse  races.  He  gave  the  defendant  a cheque  payable  to 
“cash”  in  the  amount  claimed  in  the  action,  in  payment  of  his 
losses.  The  cheque  was  cashed  by  the  defendant  and  the  proceeds 
were  received  by  him. 

The  defendant  denied  that  he  made  bets  with  the  plaintiff 
at  any  time.  He  alleged,  and  endeavoured  to  show  in  evidence, 
that  he  acted,  in  all  betting  transactions  in  which  the  plaintiff 
was  involved,  only  as  an  agent,  for  the  plaintiff,  to  place  bets 
with  another  person,  and  to  pay  the  sum  in  question  to  such 
person  with  whom  the  bet  was  in  fact  made.  The  learned  trial 
judge  found  as  a fact  that  the  defendant  was  a principal  making 
bets  with  the  plaintiff.  He  stated  plainly  that  he  had  “no  hesi- 
tation in  accepting  the  evidence  of  the  plaintiff  as  preferable  to 
that  of  the  defendant  and  the  witness  Holmes”,  called  in  support 
of  the  defence.  There  is  ample  evidence  and  reason  to  support 
the  finding  of  fact  made  by  the  learned  judge,  and  there  is  no 
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ground  upon  which  this  Court  can  properly  interfere  with  it. 
I think  the  finding  is  correct. 

The  main  ground  of  appeal  argued  by  counsel  was  that  horse 
races  are  not  within  the  provisions  of  The  Gaming  Act,  supra, 
and  that  the  plaintiff  has  no  right  in  law  to  recover  from  the 
defendant  the  amount  of  bets  made  and  lost  by  the  plaintiff  on 
such  races. 

At  common  law  money  or  property  lost  in  a gaming  trans- 
action, and  voluntarily  paid  over  by  the  loser,  cannot  ordinarily 
be  recovered  by  him  from  the  winner.  Gaming  per  se  has  never 
been,  and  is  not  now,  unlawful,  but  excessive  gaming  has  been 
regarded  in  this  Province  and  elsewhere  for  many  years  as  an 
evil  which  ought  to  be  curtailed  by  legislation.  In  England,  in 
1664,  an  Act  was  passed  entitled  “An  Act  against  deceitful, 
disorderly,  and  excessive  Gaming”:  16  Car.  II,  c.  7.  The  evils 
to  which  the  Act  was  directed  are  suggested  in  the  title,  and 
the  preamble  recites  that:  “Whereas  all  lawful  Games  and 
Exercises  should  not  be  otherwise  used,  than  as  innocent  and 
moderate  Recreations,  and  not  as  constant  Trades  or  Callings 
to  gain  a Living,  or  make  unlawful  Advantage  thereby;  and 
whereas  by  the  immoderate  Use  of  them,  many  Mischiefs  and 
Inconveniences  do  arise,  and  are  daily  found,  to  the  maintaining 
and  encouraging  of  sundry  idle,  loose,  and  disorderly  Persons 
in  their  dishonest,  lewd,  and  dissolute  Course  of  Life,  and  to 
the  circumventing,  deceiveing,  cousening,  and  debauching  of 
many  of  the  younger  Sort,  both  of  the  Nobility  and  Gentry, 
and  others,  to  the  Loss  of  their  precious  Time,  and  the  utter 
Ruin  of  their  Estates  and  Fortunes,  and  of  withdrawing  them 
from  noble  and  laudable  Employments  and  Exercises.”  Again 
the  purpose  of  the  legislation  appears  in  the  opening  words  of 
s.  Ill,  as  follows:  “for  the  better  avoiding  and  preventing  of 
all  excessive  and  immoderate  playing  and  gaming  for  the  Time 
to  come”.  The  policy  appearing  from  the  provisions  of  the 
statute  was  to  protect  losers  against  winners.  The  mode  adopted 
was  to  limit  the  play  and  the  betting  on  the  results  of  games 
falling  within  the  scope  of  the  statute.  The  preamble  shows 
that  “all  lawful  games  and  exercises”  were  included,  and  there 
was  in  the  Act  an  explicit  enumeration  of  the  games  and  sports 
concerning  which  it  was  passed,  viz.,  playing  at  “Cards,  Dice 
Tables,  Tennis,  Bowles,  Kittles,  Shovel-board;  or  in  or  by  Cock- 
fightings,  Horse-races,  Dog-matches,  Foot-races,  or  other  Pas- 
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times,  Game  or  Games  whatsoever”.  Apparently  the  provisions 
of  the  statute  were  inadequate  to  meet  the  objective  and  suf- 
ficiently overcome  the  evils  against  which  the  legislation  was 
directed,  because  in  1710  there  was  passed  “An  Act  for  the 
better  preventing  of  excessive  and  deceitful  Gaming”:  9 Anne, 
c.  14.  It  was  recited  therein  that  the  laws  in  force  were  not 
found  sufficient  to  prevent  mischiefs  which  happened  by  gaming. 
The  measures  adopted  in  pursuance  of  the  same  object  and  policy 
as  theretofore  were  much  more  drastic.  The  statute  contained 
an  enumeration  of  securities  and  conveyances,  and  it  was  enacted 
that:  “where  the  whole  or  any  Part  of  the  Consideration  of  such 
Conveyances  or  Securities  shall  be  for  any  Money,  or  other 
valuable  Thing  whatsoever,  won  by  Gaming  or  playing  at  Cards, 
Dice,  Tables,  Tennis,  Bowls  or  other  Game  or  Games  whatsoever, 
or  by  betting  on  the  Sides  or  Hands  of  such  as  do  game  at  any 
of  the  Games  aforesaid,  or  for  the  reimbursing  or  repaying  any 
Money  knowingly  lent,  or  advanced  for  such  gaming  or  betting 
as  aforesaid,  or  lent  or  advanced  at  the  Time  and  Place  of 
such  Play,  to  any  Person  or  Persons  so  gaming  or  betting  as 
aforesaid,  or  that  shall,  during  such  Play,  so  play  or  bett,  shall 
be  utterly  void,  frustrate,  and  of  none  Effect,  to  all  Intents  and 
Purposes  whatsoever”.  The  statute  then  lowers  the  limit  of  the 
amount  that  might  be  lawfully  won  or  lost,  and  sets  forth  the 
right  of  the  loser  to  sue  for  and  recover  “the  Money,  or  Goods 
so  lost,  and  paid  or  delivered  or  any  Part  thereof,  from  the 
respective  Winner  and  Winners  thereof”. 

The  later  statute  does  not  contain  the  enumeration  of  games 
and  sports  as  set  forth  in  the  earlier  one.  It  includes  “Gaming 
or  Playing  at  Cards,  Dice,  Tables,  Tennis,  Bowls  or  other  Game 
or  Games  whatsoever”,  and  the  right  to  sue  for  and  recover 
lost  money  or  goods  is  contained  in  a section  of  the  Act  which 
refers  to  “Cards,  Dice,  Tables  or  other  Game  or  Games  whatso- 
ever”. Nevertheless,  it  is  plain  that  the  statute  of  Anne  was  an 
extension  of  the  statute  of  Charles  and  in  aid  of  it,  and  the  sub- 
ject matter  of  the  latter  Act  is  as  inclusive  as  that  of  the  earlier 
one.  In  1835  a modification  was  made  of  the  previous  statutes 
by  an  Act  entitled,  “An  Act  to  amend  the  Law  relating  to  Se- 
curities given  for  Consideration  arising  out  of  gaming,  usurious, 
and  certain  other  illegal  Transactions”:  5 and  6 Wm.  IV,  c.  41. 
It  affected  such  securities  as  would  have  been  rendered  null  and 
void  by  the  earlier  statutes.  Such  securities  are,  by  its  pro- 
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visions,  deemed  to  have  been  given  for  an  illegal  consideration. 
This  change  in  the  law  does  not  cause  difficulty,  and  need  not 
be  discussed  at  length. 

I refer  to  certain  decisions  depending  upon  the  construction 
of  the  statutes  of  Charles  and  Anne,  supra.  It  was  held  in 
Goodhurn  v.  Marley  (1741),  2 Stra.  1159,  93  E.R.  1099,  that 
a horse  race,  although  not  explicitly  mentioned  in  the  statute 
of  Anne,  came  within  its  operation:  see  also  Clayton  v.  Jennings 
(1770),  2 Wm.  Bl.  706,  96  E.R.  416;  Blaxton  v.  Pye  (1766),  2 
Wils.  309,  95  E.R.  828;  Brown  v.  Berkeley  (1775),  1 Cowp.  281, 
98  E.R.  1086;  Applegarth  v.  Colley  (1842),  10  M.  & W.  723,  152 
E.R.  663.  In  Jeffreys  v.  Walter  (1748),  1 Wils.  220,  95  E.R.  584, 
it  was  admitted  that  a cricket  match  was  within  that  statute. 
In  Lynall  v.  Longhottom  (1756),  2 Wils.  36,  95  E.R.  671,  a foot- 
race by  one  man  running  by  himself  against  time,  in  the  way  of 
play,  was  considered  to  be  within  the  provisions  of  the  Act.  In 
Woolf  V.  Hamilton^  [1898]  2 Q.B.  337,  the  Court  of  Appeal 
refused  to  overrule  earlier  decisions  that  horse  races  were  within 
the  operation  of  the  statute  of  Anne.  It  may  be  noted  that 
counsel  in  that  case  argued  that:  “Horse-racing  is  not  expressly 
mentioned  in  the  statute  of  Anne,  and  is  not  ejusdem  generis 
with  the  games  therein  mentioned.”  That  argument  was  not  given 
effect. 

I turn  now  to  the  legislation  in  force  from  time  to  time  in 
this  Province.  The  source  is  found  in  the  statute  of  Anne,  but 
it  is  not  necessary  to  refer  to  the  history  of  the  legislation  prior 
to  the  Act  as  found  in  R.S.O.  1897,  c.  329.  That  Act  bears  the 
same  title  as  the  statute  of  Anne,  namely,  “An  Act  for  the  better 
preventing  of  excessive  and  deceitful  Gaming.”  It  is  beyond 
controversy  that  the  object  of  the  legislation  was  the  same  as 
that  of  the  Acts  of  Charles  and  Anne.  By  s.  1,  securities  as 
described,  given  for  money,  etc.  “won  by  gaming,  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do 
game  at  any  of  the  games  aforesaid  . . .”  or  for  repayment  of 
money  lent  for  gaming  are  deemed  to  have  been  given  for  an 
illegal  consideration.  By  s.  2 money  paid  to  the  holder  of  any 
note,  bill  or  mortgage  for  any  consideration  declared  to  be  illegal 
shall  be  deemed  to  be  paid  for  and  on  account  of  the  person  to 
whom  the  same  was  originally  given,  and  “shall  be  deemed  and 
taken  to  be  a debt  due,  and  owing,  from  such  last  named  person 
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to  the  person  who  shall  so  have  paid  such  money,  and  shall 
accordingly  be  recoverable  by  action.”  Section  3 refers  to  play 
at  “cards,  dice,  tables,  or  other  game  or  games  whatsoever,  or 
by  betting  on  the  sides  or  hands  of  such  as  do  play  ...”  and 
provides  the  right  to  sue  for,  and  recover,  money  or  goods  so 
lost  and  paid,  or  delivered,  or  any  part  thereof,  from  the  respec- 
tive winner.  It  will  be  observed  at  once  that  there  is  no  explicit 
enumeration  of  all  games  intended  to  be  included  within  the 
operation  of  the  Act,  and  the  general  words  used  after  the 
specifically  named  games  are  “or  other  game  or  games  whatso- 
ever”. The  statute  was  amended  in  1902,  by  2 Ed.  VII,  c.  1,  s.  8, 
but  no  change  was  thereby  made  bearing  on  the  question 
presently  under  consideration.  A further  amendment  was  made 
by  1912,  c.  56.  In  that  statute  the  word  “whatsoever”  does  not 
follow  the  general  words  “or  other  game”  as  in  the  earlier 
legislation.  In  the  Revised  Statutes  of  1927  and  1937  the  Act 
is  entitled  “The  Gaming  Act”,  and  the  former  and  longer  de- 
scriptive title  disappears. 

It  is  urged  that  the  amendment  made  in  1912  by  omitting  the 
word  “whatsoever”  results  in  a clear  and  substantial  distinction 
in  the  law  of  this  Province  from  the  law  as  found  in  the  legis- 
lation in  force  in  England  at  the  times  of  the  decisions  in  the 
cases  to  which  I have  made  reference.  It  is  argued  that  in  the 
absence  of  that  word  the  general  words  “or  other  game”  as 
found  in  the  Act  presently  in  force  in  this  Province,  ought  to 
be  considered  as  ejusdem  generis  with  the  enumerated  games, 
and  that,  so  considered,  they  do  not  include  horse  races.  But 
it  is  necessary  to  keep  in  mind  the  real  object  and  purpose  of 
the  legislation.  It  is  the  same  as  that  of  the  statute  of  Charles 
and  Anne,  and  is  aimed  at  the  same  evil.  It  seeks  to  curtail 
excessive  and  immoderate  gambling  on  all  games.  The  policy 
is  likewise  the  same,  namely,  to  protect  losers  against  winners. 
The  Act  is  remedial,  and  ought  to  receive  a liberal  construction 
to  accomplish  the  real  purpose  of  it.  In  Maxwell  on  Interpreta- 
tion of  Statutes,  9th  ed.  1946,  p.  342,  the  learned  author  says: 
“If  it  can  be  seen  from  a wider  inspection  of  the  scope  of  the 
legislation  that  the  general  words,  notwithstanding  that  they 
follow  particular  words,  are  nevertheless  to  be  construed  gen- 
erally, effect  must  be  given  to  the  intention  of  the  Legislature 
as  gathered  from  the  larger  survey.”  Again,  at  p.  344,  it  is  said: 
“The  general  object  of  the  Act  also  sometimes  requires  that  the 
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final  generic  word  shall  not  be  restricted  in  meaning  by  its 
predecessors.”  Reference  is  there  made  to  Reg.  v.  Edmundson 
(1859),  28  L.J.M.C.  213,  and  the  words  under  consideration  in 
that  case,  viz.^  “In  any  dwelling-house,  outhouse,  yard,  garden, 
or  other  place”,  as  used  in  The  Frauds  by  Workmen  Act,  1777, 
17  Geo.  Ill,  c.  56,  s.  10.  It  was  held  that  the  word  “place” 
included  a warehouse  a mile  and  a half  from  the  dwelling-house 
and  its  enumerated  dependencies.  Erie  J.,  at  p.  216,  says:  “The 
question  must  be  considered  with  reference  to  the  purpose  of  the 
legislature,  the  class  of  things  to  which  it  extends,  and  the  evil 
which  existed  at  the  time  the  Act  was  passed.”  And  further: 
“ . . . if  we  put  upon  the  statute  the  construction  contended  for, 
we  should  defeat  the  meaning  of  the  legislature.” 

Thus,  if  the  words  in  our  Act  “or  other  game”  be  given  a 
narrower  construction  so  as  to  exclude  horse  races,  it  would 
restrict,  instead  of  promote,  the  object  of  the  Act.  I think  the 
proper  principle  to  apply  is  to  gather  the  intention  from  a review 
of  the  whole  enactment  and  give  effect  to  its  paramount  object: 
Maxwell,  op  cit.,  p.  345.  Proceeding  in  that  way,  and  applying 
that  principle,  I am  of  opinion  that  horse  races  fall  within  the 
operation  of  the  Act  in  force  in  this  Province. 

Counsel  for  the  plaintiff  pleads  and  relies  on  the  provisions 
of  ss.  1,  2 and  3 of  The  Gaming  Act.  He  cites  Butters  v.  Briggs, 
[1922]  1 A.C.  1,  as  authority  for  the  right,  under  s.  2 to  sue 
for  and  recover  the  sum  claimed.  It  was  there  held  that  the 
term  “holder”  of  a note  or  bill  includes  the  original  payee,  and 
it  was  made  plain  that  a cheque  is  a “bill”  within  the  meaning 
of  the  Act  under  consideration.  Likewise  a cheque  is  a “bill” 
within  the  meaning  of  our  statute.  I think  s.  2 of  the  Act  is 
applicable  to  this  case,  and  that  by  virtue  thereof  the  sum 
claimed  by  the  plaintiff  is  recoverable.  Also,  in  my  opinion,  the 
plaintiff  has  a statutory  right  under  s.  3 of  the  Act  to  sue  for 
and  recover  the  money  lost  by  him  and  paid  to  the  defendant. 

Apart  from  the  reasons  I have  given,  and  which  are  sufficient 
to  support  the  order  I shall  propose  in  this  appeal,  the  question 
under  consideration  may  be  approached  in  another  way.  Three 
alternative  means  of  obtaining  money  are  included  in  s.  1 of  The 
Gaming  Act,  namely  (1)  by  gaming,  (2)  by  playing,  or  (3)  by 
betting  on  the  sides  or  hands  of  the  players.  The  word  “gaming” 
in  one  sense  means  “gambling”:  Murray’s  New  English  Dic- 
tionary. It  is  in  that  sense  that  it  is  used  in  the  title  and  else- 
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where  in  the  Act.  It  is  not  doubted  that  the  money  received  by 
the  defendant  was  clearly  obtained  by  gaming,  and  if  that  word 
be  given  an  unrestricted  meaning,  it  is  not  necessary  for  the 
plaintiff  to  resort  to  any  alternative  provision  as  contained  in 
s.  1,  to  support  his  right  to  recover  the  money  paid  by  him  to 
the  defendant.  If,  however,  the  word  “gaming”  be  restricted  in 
meaning  to  gambling  in  or  in  connection  with  games,  a horse 
race  falls  within  the  definition  of  a “game”,  namely,  “A  diversion 
of  the  nature  of  a contest,  played  according  to  rules,  and  dis- 
playing in  the  result  the  superiority  either  in  skill,  strength  or 
good  fortune  of  the  winner  or  winners” : ibid. 

If  the  plaintiff  cannot  properly  bring  his  right  within  the 
first  alternative  mentioned,  viz.,  “gaming”,  and  must  be  governed 
by  the  language  following  that  word,  as  used  in  the  statute,  I 
direct  attention  to  this  consideration:  The  words  “cards”  and 
“dice”  refer  to  instruments  used  for  the  playing  of  games.  The 
games  which  may  be  played  with  them  may  be  games  of  pure 
chance  or  of  mixed  skill  and  chance.  The  word  “tables”  is 
obsolete  since  about  1750,  but  formerly  was  the  ordinary  name 
of  the  game  backgammon.  It  might  perhaps  be  properly  de- 
scribed as  a game  of  chance.  The  words  “tennis”  and  “bowls” 
are  names  of  games,  and  both  of  such  games  are  probably  games 
of  skill.  There  is  reason,  therefore,  to  doubt  whether  the  par- 
ticular words  as  used  in  the  Act  constitute  a genus  limiting  the 
meaning  of  the  following  and  general  words  “or  other  game”. 
Likewise,  it  might  be  argued  that  the  words  “cards”,  “dice”, 
“tables”,  as  used  in  s.  3 of  The  Gaming  Act,  do  not  constitute 
a class  limiting  the  meaning  of  the  following  words.  Because 
of  the  reasons  I have  previously  given  it  is  not  necessary  to  give 
further  consideration  to  this  viewpoint. 

The  principal  question  in  controversy  has  not  previously  been 
the  subject  of  decision  in  this  jurisdiction.  It  is  of  interest  and 
benefit,  however,  to  observe  that  like  statutes  in  force  in  many 
of  the  United  States  apply  to  money  or  property  lost  and  paid 
on  horse  races.  In  Illinois,  the  words  of  a statute  are,  “won  at 
any  gaming,  or  playing  cards,  dice  or  any  other  game  or  games”. 
It  was  held  under  that  Act  that  horse  racing  is  gaming  and 
comes  within  the  meaning  of  the  statute  designed  to  prevent 
offences  of  that  character:  Tatman  v.  Strader  (1860),  23  111. 
493.  In  Ellis  v.  Beale  (1841),  18  Me.  337,  it  was  held  that:  “Horse 
racing  is  within  all  the  mischiefs,  which  render  gaming  unlawful.” 
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The  statute  in  force  in  that  State  was  not  substantially  different 
from  the  statute  of  Anne.  In  Massachusetts,  a statute  provided 
that  “if  any  person  shall,  by  playing  at  cards,  dice,  or  other 
game,  or  by  betting  on  the  sides  or  hands  of  such  as  are  gaming, 
lose  to  any  person  so  playing  or  betting,  any  sum  of  money,  or 
any  goods  whatever,  and  shall  pay  or  deliver  the  same,  or  any 
part  thereof,  to  the  winner,  the  person  so  losing  and  paying  or 
delivering  the  same  may  sue  for  and  recover  such  money  in  an 
action  for  money  had  and  received  to  the  use  of  the  plaintiff ...” 
It  was  held  in  Grace  v.  M^Elroy  (1861),  1 Allen  (Mass.)  563, 
that  the  provision  quoted  authorized  one  who  had  lost  and 
voluntarily  paid  money  to  the  winner  of  a wager  on  a dog-fight 
to  recover  it  back  in  an  action  for  money  had  and  received.  In 
Shropshire  v.  Glascock  d Garner  (1837),  4 Mo.  536,  it  was  con- 
tended that  the  words  “won  by  gaming,  or  playing  at  cards,  dice, 
or  any  game  or  games”  included  a horse  race.  It  was  held  that 
horse-racing  was  a game  within  the  meaning  of  a statute  “to 
restrain  gaming”.  The  Court  declined  to  accept  the  argument 
that  the  words  “other  game  or  games”  were  only  intended  to 
embrace  games  of  like  kind  with  cards  and  dice,  and  was  not 
satisfied  that  this  construction  of  the  Act  was  correct.  See  also 
27  Corpus  Juris,  1922,  p.  1082,  art.  318,  note  97. 

It  is  not  pecessary  to  discuss  at  length  the  matter  of  the 
counterclaim.  In  defence  to  it  the  plaintiff  pleaded  that  the 
claim  was  barred  by  lapse  of  time  under  the  provisions  of  The 
Gaming  Act.  Also  he  presented  in  evidence  cheques  signed  by 
him  and  payable  to  the  defendant,  in  the  aggregate  amount  of 
$4,120.  The  learned  judge  was  “unable  to  see  any  just  reason 
why  the  defendant  should  be  allowed  his  counterclaim  for  $2,868 
and  the  plaintiff  denied  the  return  of  $4,120”,  as  established  by 
the  evidence.  I agree  with  that  view,  but  in  any  event  counsel 
for  the  appellant  frankly  admitted  on  argument  before  the  Court 
that  if  the  appeal  made  to  this  Court  fails,  the  defendant  cannot 
recover  on  the  counterclaim  made  by  him. 

My  opinion  is  that  the  appeal  ought  to  be  dismissed  with 
costs,  and  although,  as  stated  by  Viscount  Birkenhead  L.C.  in 
Sutters  V,  Briggs,  supra,  “The  consequences  of  this  view  will  no 
doubt  be  extremely  inconvenient  to  many  persons”,  it  is  my 
duty  (as  also  stated  by  him)  “to  express  a decision  and  leave  the 
remedy  (if  one  be  resolved  upon)  to  others”. 
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Hogg  J.A.: — I have  reached  the  same  conclusion  as  my 
brother  Laidlaw,  whose  reasons  for  judgment  in  this  appeal  I 
have  had  the  privilege  and  satisfaction  of  reading,  and  with 
which  I concur.  This  result,  however,  with  respect  to  the  ques- 
tion as  to  whether  horse  racing  is  embraced  by  the  language  of 
the  statute,  was  reached  by  me  only  after  considerable  delibera- 
tion because  of  the  amendment  made  in  1912,  by  which  the  word 
“whatsoever”  was  omitted  from  s.  3 of  the  statute  which  is  now 
known  as  The  Gaming  Act. 

It  is  said  in  31  Halsbury’s  Laws  of  England,  2nd  ed.  1938, 
pp.  501-2:  “It  may  be  presumed;  (1)  that  words  are  not  used 
in  a statute  without  a meaning  . . . (2)  [or]  omitted,  when  they 
have  been  used  in  a corresponding  clause  in  an  earlier  statute, 
without  a reason.”  And  Craies,  Statute  Law,  4th  ed.  1936,  p. 
104,  states  that  sometimes,  if  the  meaning  of  an  enactment  is 
not  plain,  light  may  be  thrown  upon  it  by  observing  that  certain 
words  have  been  designedly  omitted.  However,  in  the  present 
case,  the  omission  of  the  word  “whatsoever”  from  the  section 
in  question  does  not  seem  to  clarify  the  meaning  of  the  section 
or  assist  in  the  discovery  of  its  true  meaning. 

It  is  argued  by  counsel  for  the  appellant  that  because  of  the 
omission  of  the  word  “whatsoever”,  the  ejusdem  generis  rule 
must  be  applied  in  an  endeavour  to  place  a proper  interpretation 
upon  the  section.  But  this  rule  must  be  used  with  the  greatest 
caution,  and  a meaning  should  not,  by  its  use,  be  given  to  the 
language  of  a statute  which  would  defeat  the  intention  of  the 
Legislature  if  such  intention  can  be  otherwise  ascertained. 

In  Ottawa  Electric  R.W.  Co.  v.  City  of  Ottawa  (1907),  10 
O.W.R.  138,  the  following  remarks  of  Rigby  L.J.  in  Smelting 
Company  of  Australia  Limited  v.  Commissioners  of  Inland  Rev- 
enue, [1897]  1 Q.B.  175,  are  quoted  with  approval: 

“The  rule  of  construction  which  is  called  the  ejusdem  generis 
doctrine,  or  sometimes  the  doctrine  ‘noscitur  a sociis’,  is  one 
which  I think  ought  to  be  applied  with  great  caution,  because 
it  implies  a departure  from  the  natural  meaning  of  words  in 
order  to  give  them  a meaning  which  may  or  may  not  have  been 
the  intention  of  the  legislature.” 

I think  the  rule  of  construction  which  is  possibly  the  most 
helpful  in  the  case  at  bar  is  that  to  the  effect  that  the  preamble 
and  recitals  to  a statute  afford  useful  light  as  to  what  the  statute 
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intends  to  reach  and  may  be  considered  if  the  enactment  is  itself 
not  clear. 

In  The  Commissioners  for  Special  Purposes  of  the  Income 
Tax  V,  Pemsely  [1891]  A.C.  531,  Lord  Halsbury  L.C.  at  p.  543 
quoted  the  language  of  Tindal  C.J.  in  The  Sussex  Peerage  case, 
(1844),  11  Cl.  & F.  85  at  143,  8 E.R.  1034,  where  it  was  said: 

“The  only  rule  for  the  construction  of  Acts  of  Parliament  is, 
that  they  should  be  construed  according  to  the  intent  of  the 
Parliament  which  passed  the  Act.  If  the  words  of  the  statute 
are  in  themselves  precise  and  unambiguous,  then  no  more  can 
be  necessary  than  to  expound  those  words  in  their  natural  and 
ordinary  sense.  The  words  themselves  alone  do  in  such  case 
best  declare  the  intention  of  the  lawgiver.  But  if  any  doubt 
arises  from  the  terms  employed  by  the  Legislature,  it  has  always 
been  held  a safe  means  of  collecting  the  intention,  to  call  in  aid 
the  ground  and  cause  of  making  the  statute,  and  to  have  recourse 
to  the  preamble,  which,  according  to  Dyer  C.J.  (Stowel  v.  Lord 
Zouch  [(1568),  1 Plowd.  353,  75  E.R.  536]),  is  a key  to  open 
the  minds  of  the  makers  of  the  Act,  and  the  mischiefs  which 
they  are  intended  to  redress.” 

The  same  learned  Lord  Chancellor  in  Powell  v.  The  Kempton 
Park  Racecourse  Company^  Limited,  [1899]  A.C.  143  at  157, 
said:  “Two  propositions  are  quite  clear — one  that  a preamble 
may  afford  useful  light  as  to  what  a statute  intends  to  reach,  and 
another  that,  if  an  enactment  is  itself  clear  and  unambiguous, 
no  preamble  can  qualify  or  cut  down  the  enactment.” 

Lord  Davey  in  the  same  case  at  p.  185  said:  “But  the  pre- 
amble is  a key  to  the  statute,  and  affords  a clue  to  the  scope  of 
the  statute  when  the  words  construed  by  themselves  without  the 
aid  of  the  preamble  are  fairly  capable  of  more  than  one  mean- 
ing.” 

The  preamble  of  the  statute,  16  Car.  II,  c.  7,  sets  out  the 
evils  which  the  Act  was  designed  to  mitigate.  The  statute  of 
Anne  again  states  the  purpose  of  the  legislation,  and  the  Courts 
in  England  have  held  that  horse-racing  came  within  the  ambit 
of  the  Acts. 

In  this  Province,  prior  to  1927,  the  Act  in  force  with  respect 
to  the  subject  in  question,  had  the  same  title  as  that  of  the 
statute  of  Anne,  and  the  object  and  purpose  of  the  statute  was 
that  set  out  in  the  old  statutes  of  Charles  and  Anne.  In  the 
year  1927  the  old  descriptive  title  was  dropped.  In  the  Powell 
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V.  Kempt  on  Park  case,  in  the  Court  of  Appeal,  [1897]  2 Q.B. 
242,  consideration  was  given  to  the  fact  that  the  preamble  of 
The  Betting  Act,  1853,  which  was  under  discussion,  had  been 
omitted  by  the  Statute  Law  Revision  Act,  1892,  but  Lord  Esher 
M.R.  said  that  in  his  opinion  the  preamble  was  not  thereby 
repealed. 

The  purpose  and  object  of  The  Gaming  Act  is  similar  to  the 
purpose  and  object  of  the  old  statutes,  namely,  to  endeavour  to 
mitigate  excessive  gambling.  In  my  view  it  is  this  purpose  of 
the  Legislature  which  is  the  overriding  element  in  ascertaining 
the  meaning  of  the  section  under  discussion  and  effect  is  to  be 
given  to  this  intention. 

Aylesworth  J.A.  agrees  with  Laidlaw  J.A. 

5th  May  1947.  Leave  having  been  granted  (see  [1947] 
O.W.N.  459)  to  re-open  the  argument,  further  argument  was 
heard  by  the  same  Court. 

J.  R.  Cartwright,  K.C.,  for  the  defendant,  appellant:  Sections 
1 and  2 of  The  Gaming  Act  are  ultra  vires,  since  they  deal  with 
bills  of  exchange  and  promissory  notes,  a subject  given  to  the 
Dominion  by  s.  91(18)  of  The  British  North  America  Act.  The 
Bills  of  Exchange  Act,  R.S.C.  1927,  c.  16,  is  a codification  of  the 
law,  and  since  it  has  dealt  with  the  effect  of  a bill  given  for  an 
illegal  consideration,  it  is  beyond  the  competence  of  the  Province 
to  introduce  a new  illegal  consideration.  Points  not  specifically 
dealt  with  by  The  Bills  of  Exchange  Act  are,  by  s.  10,  governed 
by  the  common  law  or  the  law  merchant.  At  common  law  a 
gambling  debt,  once  paid,  could  not  be  recovered : Broom’s  Legal 
Maxims,  10th  ed.  1939,  p.  479. 

Section  2 of  The  Gaming  Act  purports  to  change  the  rights 
and  obligations  of  drawers  and  drawees  of  bills  of  exchange 
inter  se,  but  the  Province  can  regulate  only  those  contracts  which 
fall  within  the  Provincial  sphere.  The  sections  do  not  say  that 
any  gambling  debt  shall  be  deemed  to  have  been  paid  for  an 
illegal  consideration,  and  shall  be  recoverable  by  action;  the 
right  to  recover  is  given  only  where  there  is  a cheque,  note  or 
mortgage.  In  its  pith  and  substance,  s.  2 deals  with  bills  and 
notes,  the  right  to  sue  and  enforce  payment  being  of  the  very 
essence  of  such  an  instrument.  The  case  is  therefore  directly 
within  The  Attorney -General  for  Alberta  et  al.  v.  Atlas  Lumber 
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Company  Limited,  [1941]  S.C.R.  87,  [1941]  1 D.L.R.  625,  par- 
ticularly the  reasons  of  Rinfret  J. 

In  case  of  conflict  between  the  enumerated  heads  of  s.  91  and 
those  of  s.  92,  s.  91  must  prevail:  Attorney -General  for  Alberta 
V.  Attorney -General  for  Canada,  [1943]  A.C.  356  at  369-70, 
[1943]  1 All  E.R.  240,  [1943]  2 D.L.R.  1,  [1943]  1 W.W.R. 
378,  24  C.B.R.  129. 

As  to  the  law  of  Ontario  apart  from  The  Gaming  Act,  The 
Property  and  Civil  Rights  Act,  R.S.O.  1937,  c.  145,  makes  appli- 
cable the  English  law  as  of  17th  October  1792.  Thus  the  statute 
9 Anne,  c.  14  was  introduced  into  this  Province,  but  that  of  1835, 
5-6  Wm.  IV,  c.  4,  which  amended  it,  was  not. 

R.  M.  Willes  Chitty,  K.C.,  for  the  plaintiff,  respondent:  The 
law  is  that  this  money  is  recoverable,  whether  under  The  Gaming 
Act  or  not.  The  statute  9 Anne,  c.  14,  is  part  of  the  law  of  this 
Province;  The  Property  and  Civil  Rights  Act,  1937,  flnds  its 
counterpart  in  C.S.U.C.  1859,  c.  9.  At  no  time  did  either  Upper 
Canada  or  the  Province  of  Canada  pass  any  legislation  affecting 
this  statute.  Because  of  s.  129  of  The  British  North  America 
Act,  amendments  made  in  England  after  1867  do  not  affect 
Ontario  law,  but  the  law  as  it  was  in  1867  continued  unless 
there  was  local  legislation  to  amend  it.  The  statute  5-6  Wm. 
rV‘,  c.  4,  amending  the  statute  of  Anne,  is  accordingly  part  of 
our  law.  Even  if  the  Legislature  had  no  power  to  pass  The 
Gaming  Act,  it  is  merely  declaratory  of  the  law  existing  with- 
out it.  [Laidlaw  J.A.:  The  plaintiff’s  action  was  expressly  based 
upon  ss  2 and  3 of  The  Gaming  Act.]  Then  leave  might  be 
granted  to  amend,  so  as  to  set  up  a cause  of  action  apart  from 
the  statute. 

The  only  legislature  which  could  have  repealed  the  statute 
of  Anne  would  have  been  the  Provincial  one,  since  the  legislation, 
in  pith  and  substance,  does  not  deal  with  bills  and  notes,  but  is 
designed  to  prevent  excessive  gaming:  Attorney -General  for  On- 
tario V.  Attorney-General  for  the  Dominion  et  al.,  [1896]  A.C. 
348,  C.R.  [11]  A.C.  222,  5 Cart.  295. 

The  Act  does  not  provide  that  a bill  or  note  shall  not  be  paid, 
and  does  not  come  within  any  of  the  enumerated  heads  of  s.  91 
of  The  British  North  America  Act.  The  Bills  of  Exchange  Act 
deals  with  the  question  of  consideration  and  illegal  consideration 
by  leaving  the  field  open  for  the  Provinces  to  say  what  shall  be 
sufficient  consideration  for  the  purposes  of  the  Act.  It  is  appar- 
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ent  that  the  Dominion  Parliament  contemplated  that  a bill  might 
be  void  for  illegality  (see  ss.  57  and  58  of  the  Act),  but  they 
have  deliberately  refrained  from  dealing  with  the  matter.  So 
long  as  the  Dominion  has  not  occupied  the  field,  the  Province 
may  do  so. 

W.  J.  A.  Fair,  for  the  plaintiff,  respondent,  referred  to  Falcon- 
bridge,  Banking  and  Bills  of  Exchange,  5th  ed.  1935,  pp.  508, 
513,  and  Byles  on  Bills,  20th  ed.  1939,  pp.  131,  139. 

W.  C.  Bowman,  for  the  Attorney-General  for  Ontario,  adopted 
the  argument  of  the  respondent. 

J.  R.  Cartwright,  K.C.,  in  reply:  The  fact  that  the  Ontario 
Legislature  passed  The  Gaming  Act,  1902,  c.  1,  ss.  8 and  9, 
indicates  that  it  was  not  then  the  view  that  the  statute  of  Wm. 
IV  was  part  of  the  law  of  Ontario.  Amendments  to  English 
statutes  made  after  1792  did  not  affect  the  law  of  Ontario, 
unless  it  was  so  provided  by  express  words  or  followed  by  neces- 
sary intendment:  Lefroy,  Legislative  Power  in  Canada,  1898, 
p.  219;  Hodgins  v.  McNeil  (1862),  9 Gr.  305. 

Cur,  adv.  vult. 

18th  June  1947.  Laidlaw  J.A.: — After  reasons  for  judgment 
of  this  Court  were  given,  but  before  issue  of  the  formal  order 
of  the  Court,  counsel  for  the  appellant  made  application  for  an 
order  granting  leave  to  add  to  the  notice  of  appeal  a new  ground 
of  appeal,  and  to  set  down  the  appeal  for  argument  on  that 
ground. 

The  new  ground  of  appeal  is  that  ss.  1 and  2 of  The  Gaming 
Act,  R.S.O.  1937,  c.  297,  are  ultra  vires  of  the  Legislature  of  the 
Province  of  Ontario,  in  that  they  deal  with  bills  of  exchange  and 
promissory  notes,  a class  of  subjects  assigned  exclusively  to  the 
Parliament  of  Canada,  and  that,  in  any  case,  those  parts  of  the 
said  two  sections  which  deal  with  bills  of  exchange  and  promis- 
sory notes  are  ultra  vires. 

Leave  as  applied  for  was  granted  by  the  Court,  and  the 
appellant  was  also  given  leave  to  amend  the  statement  of 
defence,  if  so  advised,  so  as  expressly  to  raise  the  point  to  be 
argued.  Notice  was  duly  given  to  the  Attorney-General  for 
Canada  and  the  Attorney-General  for  the  Province. 

The  Court  has  now  heard  counsel  for  both  parties  and  for 
the  Attorney-General  for  Ontario,  no  one  appearing  for  the 
Attorney-General  for  Canada. 
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In  considering  the  question  to  be  now  decided,  it  is  proper 
and  important  to  bear  in  mind  the  purpose  of  The  Gaming  Act. 
It  is  to  avoid  and  prevent  excessive  and  immoderate  playing  and 
gaming.  The  evil  to  which  the  Act  was  directed,  as  more  fully 
described  in  the  preamble  to  the  statute  of  Charles,  16  Car.  II, 
c.  7,  is  the  use  of  lawful  games  and  exercises  “as  constant  Trades 
or  Callings  to  gain  a Living  or,  make  unlawful  Advantage  there- 
by”. The  legislation  is  remedial  in  character.  It  creates  a right 
in  favour  of  the  loser  of  a wager  as  against  the  winner,  which 
did  not  ordinarily  exist  at  common  law.  The  loser  acquires  a 
right  to  recover  money,  or  other  valuable  thing,  paid  or  delivered 
to  the  winner.  The  very  essence  of  the  legislation  is  the  wager 
and  the  right  of  the  loser  in  respect  thereto.  Section  1 of  the 
Act  alters  the  usual  quality  and  worth  of  money  or  other  valu- 
able thing  in  certain  circumstances.  Ordinarily  it  would  con- 
stitute good  consideration  for  an  agreement,  a note,  bill,  or  other 
security,  enumerated  in  the  section,  but,  by  virtue  thereof,  if 
it  be  acquired  in  any  manner  therein  described,  it  is  to  be  deemed 
illegal  consideration.  The  real  subject  of  the  enactment  is  the 
consideration  for  named  securities,  and  the  substance  of  the  sec- 
tion is  a declaration  as  to  its  value  in  certain  transactions.  The 
worth  and  adequacy  of  money,  or  other  valuable  thing,  as  con- 
sideration for  a note  or  bill  falls  within  the  provisions  of  the 
section,  but,  in  my  opinion,  the  section  is  not  in  substance  legis- 
lation as  to  bills  of  exchange  and  promissory  notes,  in  respect  of 
which  exclusive  legislative  authority  was  given  to  the  Parliament 
of  Canada  by  s.  91(18)  of  The  British  North  America  Act,  1867, 
30-31  Viet.,  c.  3.  It  is  not  an  enactment  in  respect  of  those 
matters,  although  it  does  affect  them  in  part  in  certain  circum- 
stances. It  does  not  prohibit  or  prevent  the  use  of  such  instru- 
ments, nor  does  it  purport  to  destroy  their  value  in  the  hands  of 
persons  other  than  the  winner  of  money,  or  other  valuable  thing, 
in  the  manner  described  in  the  enactment.  The  section  is  limited 
in  its  scope  and  application.  It  deals  only  with  the  rights  and 
relationship  between  the  loser  and  the  winner  in  a gaming  trans- 
action, and  does  not  extend  to  third  persons.  In  my  opinion, 
s.  2 of  The  Gaming  Act  likewise  is  not  legislation  in  the  matter 
of  bills  of  exchange  and  promissory  notes.  It  merely  creates  a 
civil  right  in  favour  of  the  loser  of  money  actually  paid  by  him 
in  certain  circumstances,  and  a note  or  bill  is  not  the  gist  of  the 
matter  dealt  with  therein. 
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It  appears  to  me  unnecessary  to  discuss  or  refer  to  the 
numerous  cases  relied  upon  by  counsel  in  support  of  their . 
respective  arguments.  I am  content  to  repeat  words  frequently 
used  by  learned  jurists,  and  to  rest  my  judgment  on  the  basis 
that  the  “pith  and  substance”  of  the  legislation  under  consider- 
ation is  not  the  matter  of  bills  of  exchange  and  promissory  notes, 
but  a matter  of  property  and  civil  rights  within  the  legislative 
authority  of  the  Province.  The  further  argument  presented  by 
counsel  on  behalf  of  the  appellant  must,  accordingly,  fail,  and, 
in  my  opinion,  no  change  should  be  made  in  the  order  of  the 
Court  as  previously  proposed. 

Hogg  J.A.: — I have  had  the  privilege  of  reading  the  reasons 
for  judgment  of  my  brother  Laidlaw  in  this  appeal,  in  which  the 
facts  are  fully  set  forth,  and  I agree  with  the  conclusion  reached 
by  him.  I merely  wish  to  refer  to  certain  principles  laid  down 
by  the  Judicial  Committee  of  the  Privy  Council  which,  in  my 
opinion,  are  in  point  in  supporting  the  said  decision. 

Whether  a matter  is  within  the  legislative  power  of  the 
Dominion  Parliament  or  of  a Provincial  Legislature,  the  true 
nature  and  character  of  the  legislation  in  the  particular  instance 
under  discussion  must  always  be  determined  in  order  to  ascertain 
the  class  of  subject  to  which  it  really  belongs,  or,  in  other  words, 
what  is  the  primary  matter  dealt  with:  Russell  v.  The  Queen 
(1882),  7 App.  Cas.  829,  C.R.  [8]  A.C.  502,  2 Cart.  12. 

In  Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117,  C.R.  [9] 
A.C.  13,  3 Cart.  144,  Sir  Barnes  Peacock  quoted  the  following 
passage  from  Russell  v.  The  Queen:  “The  true  nature  and  charac- 
ter of  the  legislation  in  the  particular  instance  under  discussion 
must  always  be  determined,  in  order  to  ascertain  the  class  of 
subject  to  which  it  really  belongs.” 

The  purpose  of  The  Gaming  Act  is  an  endeavour  to  regulate 
and  prevent  excessive  gambling,  and  the  primary  objects  of  the 
statute  are  to  declare  every  agreement,  note,  bill  and  other  form 
of  security,  the  consideration  for  which  is  money  won  at  gaming, 
to  have  been  made  or  given  for  an  illegal  consideration,  and  to 
enable  the  loser  of  a wager  to  recover  it  back  after  it  has  been 
paid  to  the  winner.  It  is  not  legislation  the  purpose  and  object 
of  which  is  directly  concerned  with  bills  of  exchange  or  prom- 
issory notes. 
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In  Citizens  Insurance  Company  of  Canada  v.  Parsons;  The 
Queen  Insurance  Company  v.  Parsons  (1881),  7 App.  Cas.  96, 
C.R.  [8]  A.C.  406,  1 Cart.  265,  referring  to  the  subjects  of 
legislation  set  out  in  s.  92  of  The  British  North  America  Act, 
Sir  Montague  Smith  observed  that:  “It  is  only  when  an  Act  of 
the  provincial  legislature  prima  facie  falls  within  one  of  these 
classes  of  subjects  that  the  further  questions  arise,  viz.,  whether, 
notwithstanding  this|  is  so,  the  subject  of  the  Act  does  not 
also  fall  within  one  of  the  enumerated  classes  of  subjects  in 
sect.  91,  and  whether  the  power  of  the  provincial  legislature  is 
or  is  not  thereby  overborne.”  This  principle  of  construction  was 
approved  in  Dohie  v.  The  Temporalities  Board  of  The  Presby- 
terian Church  of  Canada  (1882),  7 App.  Cas.  135,  C.R.  [8]  A.C. 
446,  1 Cart.  351. 

There  is  no  question  but  that  the  subject  of  gaming  falls 
within  the  general  subject  of  property  and  civil  rights,  one  of 
the  enumerated  classes  given  to  the  provinces  by  s.  92  of  The 
British  North  America  Act,  and  although  the  subject  of  bills 
of  exchange  and  promissory  notes  comprises  head  18  of  s.  91, 
the  true  nature  and  character  of  the  legislation,  or  what  has 
been  termed  the  “pith  and  substance”  of  the  statute,  is  not 
concerned  with  bills  of  exchange  and  promissory  notes. 

Lord  Herschell,  who  delivered  the  judgment  of  the  Privy 
Council  in  Attorney-General  for  Canada  v.  Attorneys-General  for 
Ontario,  Quebec  and  Nova  Scotia,  the  Ontario  Fisheries  case, 
[1898]  A.C.  700,  C.R.  [12]  A.C.  48,  said,  at  p.  715:  “It  is  true 
that  this  Board  held  in  the  case  of  Attorney -General  of  Canada 
V.  Attorney -General  of  Ontario,  [1894]  A.C.  189,  [C.R.  [11] 
A.C.  13,  5 Cart.  266]  that  a law  passed  by  a Provincial  Legis- 
lature which  affected  the  assignments  and  property  of  insolvent 
persons  was  valid  as  falling  within  the  heading  ‘Property  and 
Civil  Rights’,  although  it  was  of  such  a nature  that  it  would  be 
a suitable  ancillary  provision  to  a bankruptcy  law.  But  the 
ground  of  this  decision  was  that  the  law  in  question  did  not  fall 
within  the  class  ‘Bankruptcy  and  Insolvency’  in  the  sense  in 
which  those  words  were  used  in  s.  91.” 

It  seems  to  me  that  this  language  is  applicable  to  the  matter 
now  under  consideration,  and  that  The  Gaming  Act  does  not 
fall  within  the  class  “Bills  of  Exchange  and  Promissory  Notes” 
in  the  sense  in  which  those  words  were  used  in  s.  91. 
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I have  concluded  that  the  Act  in  question  is  not  ultra  vires 
of  the  Ontario  Legislature  and,  such  being  the  case,  the  appeal 
on  this  point  fails. 

Aylesworth  J.A.  agrees  with  Laidlaw  J.A. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs  respondent:  W.  J.  Arthur  Fair, 
Peterborough. 

Solicitors  for  the  defendant,  appellant:  Smith,  Rae,  Greer  d 
Cartwright,  Toronto. 


[COURT  OF  APPEAL.] 

French  v.  French  and  Green. 

Divorce — Collusion — What  Constitutes — Agreement  not  Leading  to  In- 
stitution of  Action — Provisions  for  Maintenance  and  Payment  of 
Costs. 

A husband,  while  out  of  Canada,  lived  in  adultery  with  another  woman, 
and  told  his  wife  of  this  fact  upon  his  return  to  Canada.  The  wife 
brought  an  action  for  divorce,  and  thereafter  the  parties  entered  into 
an  agreement  whereby  it  was  provided  that  the  husband  would  pay 
the  wife  a stated  sum  as  interim  alimony,  and  would  make  further 
payments  in  lump  sums  when  the  decree  nisi  and  the  judgment  abso- 
lute were  pronounced.  The  husband  further  agreed  to  pay  $300  to 
the  plaintiff  towards  the  costs  of  the  action.  It  was  expressly  pro- 
vided in  the  agreement  that  its  terms  should  be  disclosed  to  the  Court, 
and  that  the  Court  should  be  asked  to  incorporate  its  provisions  as  to 
maintenance  in  any  judgment  that  might  be  pronounced. 

Held,  this  agreement  was  not  collusive,  and  the  action  should  not  be 
dismissed  on  the  ground  of  collusion,  in  spite  of  the  fact  that  the 
evidence  clearly  showed  that  both  spouses  were  anxious  that  the  mar- 
riage should  be  dissolved.  The  action  was  not  brought  because  of  a 
payment  made  by  the  defendant  husband  to  the  plaintiff,  and  there 
was  no  suggestion  of  an  agreement  that  the  husband  should  not  de- 
fend the  action.  Churchward  v.  Churchward  and  Holliday,  [1895]  P.  7; 
Hodgins  v.  Hodgins,  [1942]  O.R.  440;  Scott  v.-  Scott  and  Pfeil,  [1946] 
O.R.  832  (affirmed  [1947]  O.W.N.  188),  distinguished;  other  authorities 
reviewed. 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Kelly  J., 
[1947]  O.W.N.  453,  dismissing  an  action  by  a wife  for  divorce. 

4th  June  1947.  The  appeal  was  heard  by  Henderson^  Hogg 
and  Aylesworth  JJ.A. 

Gerard  Beaudoin,  for  the  plaintiff,  appellant:  The  trial  judge 
was  wrong  in  finding  that  there  was  collusion  here,  disentitling 
the  plaintiff  to  relief.  There  was  no  suggestion  that  the  adultery 
had  been  committed  as  the  result  of  any  agreement  between  the 
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parties.  It  was  committed  while  the  defendant  was  out  of 
Canada  in  the  armed  forces,  and  the  defendant  lived  with  his 
co-defendant,  as  man  and  wife,  for  a long  period  of  time. 

The  action  was  not  brought  by  reason  of  the  agreement. 
Both  parties  were  anxious  for  a divorce,  and  the  plaintiff  was 
ready  to  take  the  necessary  proceedings  whether  or  not  the 
defendant  made  any  provision  for  her  maintenance.  The  agree- 
ment between  the  spouses  related  solely  to  -the  question  of  main- 
tenance, and  there  was  no  agreement  that  the  defendant  would 
not  defend  the  action.  The  case  is  wholly  distinguishable  from 
Churchward  v.  Churchward  and  Holliday^  [1895]  P.  7;  Hodgins 
V.  Hodgins,  [1942]  O.R.  440,  [1942]  3 D.L.R.  494;  and  Laidler  v. 
Laidler  (1920),  36  T.L.R.  510,  90  L.J.P.  28. 

There  was  never  any  suggestion  that  any  thing  should  be, 
or  was,  concealed  from  the  Court. 

At  the  conclusion  of  the  argument.  The  Court  delivered 
judgment  orally,  allowing  the  appeal.  The  written  reasons  of  the 
Court  were  delivered  on  19th  June  1947  by 

Hogg  J.A.: — This  is  an  appeal  from  a judgment  of  Kelly  J., 
dismissing  the  action  of  the  plaintiff  for  a dissolution  of  her 
marriage  to  the  defendant  Eric  French,  on  the  ground  that 
there  existed  collusion  between  the  parties. 

There  is  no  question  but  that  the  fact  of  adultery  on  the  part 
of  the  defendant  spouse  and  the  co-defendant  was  fully  proved. 
The  adulterous  conduct  of  the  defendant  spouse  took  place  in 
India,  a considerable  time  before  he  returned  in  September  1945, 
to  Toronto,  where  his  wife  lived,  and  the  evidence  shows  that 
she  was  in  no  way  connected  with  or  involved  in  her  husband’s 
misconduct.  She  was  told  of  such  misconduct  by  her  husband  upon 
his  return  from  India.  The  evidence  also  shows  that  both  parties 
were  anxious  to  obtain  a dissolution  of  their  marriage,  and  after 
certain  interviews  and  discussions  an  agreement  of  separation 
was  drawn  up  between  them,  which  was  filed  as  an  exhibit  in  the 
action,  and  which  recites  that  an  action  for  divorce  between  the 
parties  to  the  agreement  has  been  commenced  and  is  await- 
ing trial.  The  agreement  provides,  inter  alia,  that  the  defend- 
ant spouse  is  to  pay  the  plaintiff  a certain  weekly  sum  as  interim 
alimony,  and  thereafter  is  to  make  further  additional  payments 
of  money  to  her  for  her  maintenance,  both  before  and  after  the 
divorce  is  secured.  The  sum  of  $300  was  also  to  be  paid  to  the 
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plaintiff  to  cover  the  costs  of  the  action.  The  agreement  further 
provides  that  its  terms  shall  be  disclosed  to  the  Court  and  made 
evidence  at  the  trial,  and  that  the  Court  will  be  asked  to  incor- 
porate in  any  judgment  that  may  be  delivered  the  provisions  of 
the  agreement  with  respect  to  the  maintenance  of  the  plaintiff. 
The  plaintiff  in  her  testimony  at  the  trial  denied  that  the  action 
was  brought  because  of  the  financial  arrangements  made  in  her 
favour. 

The  defendant  husband,  in  his  statement  of  defence,  ad- 
mitted the  allegation  of  adultery  with  the  co-defendant,  who,  in 
her  statement  of  defence,  denied  such  allegation.  Counsel  for 
the  defendants  at  the  opening  of  the  trial  made  a statement  to 
the  effect  that  the  co-defendant  had  instructed  him  to  admit  the 
allegation.  He  was  stated  to  be  representing  the  defendant  spouse 
with  respect  to  the  claim  for  maintenance. 

I agree  with  the  opinion  of  the  learned  Chief  Justice  of  the 
High  Court,  expressed  by  him  in  Ecott  v.  Scott  and  Pfeil,  [1946] 
O.R.  832,  [1947]  1 D.L.R.  374,  affirmed  [1947]  O.W.N.  188, 
[1947]  1 D.L.R.  918,  that  it  cannot  be  said  with  certainty  that 
there  is  any  exhaustive  definition  of  collusion. 

Definitions  of  this  bar  to  a dissolution  of  marriage,  couched 
in  various  terms,  are  set  out  in  the  text-books  on  the  subject  and 
in  the  judgments  in  many  cases.  A definition  to  which  reference 
is  frequently  made  is  that  found  in  Latey  on  Divorce,  13th  ed. 
1945,  p.  118: 

‘‘Collusion  is  the  presenting  or  prosecution  of  a petition  for 
divorce  a vinculo  by  a bargain  or  agreement  between  the  parties 
or  their  agents,  whereby  the  true  facts  are  hidden  or  adultery  is 
procured  or  pretended  for  the  purpose  of  securing  a dissolution 
of  marriage  contrary  to  the  justice  of  the  case.” 

In  Scott  V,  Scott,  [1913]  P.  52,  Bucknill  J.  defines  collusion 
as  an  improper  act  done,  or  an  improper  refraining  from  doing 
an  act,  for  a dishonest  purpose.  Latey,  in  his  work  on  Divorce, 
calls  this  a modern  definition.  An  agreement  between  the  parties 
to  withhold  from  the  Court,  or  to  suppress,  material  and  perti- 
nent facts  which  would  have  constituted  evidence  relevant  to  the 
issues  involved  in  the  action,  amounts  to  collusion. 

In  Butler  v.  Butler  (1890),  15  P.D.  66,  Cotton  L.J.  said: 
“Here,  by  agreement  between  the  parties,  the  matter  was  not 
fully  brought  before  the  Court,  and  that  is  collusion.”  See  also 
Hunt  V.  Hunt  and  Wright  (1877) , 39  L.T.  45. 
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The  subject  of  collusion  is  considered  in  the  very  lengthy 
judgment  of  Sir  Francis  Jeune  in  Churchward  v.  Churchward  and 
Holliday y [1895]  P.  7,  which  is  recognized  as  one  of  the  leading 
cases  on  the  subject.  In  that  case  a petition  for  dissolution  of 
marriage  was  presented  in  accordance  with,  and  in  consequence 
of,  an  agreement  between  the  parties.  This  agreement  provided 
that  the  respondent  wife  was  to  settle  money  on  a child  of  the 
marriage  and  that  the  husband,  who  was  the  petitioner,  was  to 
take  proceedings  for  divorce  which  the  respondent  wife  was  not 
to  defend.  She  also  agreed  to  pay  the  costs  of  the  action,  and  the 
petitioner  agreed  not  to  claim  damages  against  the  co-respond- 
ent. The  Court  there  held  that  this  was  a collusive  agreement, 
and  dismissed  the  petition.  This  decision  was  approved  by  the 
majority  of  this  Court  in  Hodgins  v.  Hodgins,  [1942]  O.R.  440, 
[1942]  3 D.L.R.  494,  and  is,  as  was  said  by  McRuer  C.J.H.C.  in 
the  Bcott  case,  “still  a decisive  authority  to  be  applied  where  the 
facts  warrant  it”. 

In  Beattie  v.  Beattie y [1938]  P.  99,  the  husband  repeatedly 
requested  his  wife  to  divorce  him  upon  his  paying  the  costs  of  the 
proceedings,  and  she  accepted  a certain  sum  towards  costs  and 
presented  a petition  which  was  not  defended.  The  Court  held 
that  the  acceptance  of  the  money  was  unwise  and  dangerous, 
but  that  the  wife  never  in  fact  made  any  arrangement  that  in  con- 
sideration of  the  money  she  would  bring  proceedings,  and  that, 
therefore,  the  petition  was  not  presented  in  collusion.  The 
President  of  the  Divorce  Division  (Sir  Boyd  Merriman)  expressed 
the  following  opinion,  at  p.  103: 

“In  passing  I ought  to  say  that  I share  the  view  which 
McCardie  J.  took  of  the  decision  in  M alley  v.  Malley  (1909),  25 
T.L.R.  662,  where  Lord  Mersey  had  said  in  effect  that  if  the 
arrangement  related  to  something — costs,  for  example,  or  main- 
tenance— with  regard  to  which  the  wife  had  rights  which  she 
could  enforce,  the  arrangement  was  not  collusive.  I agree  with 
the  late  McCardie  J.’s  comments  on  that  decision  in  the  case  of 
Laidler  v.  Laidler  (1920),  90  L.J.P.  28  [36  T.L.R.  510].  It  may 
be  an  important  factor  in  deciding  whether  the  arrangement  is 
collusive  or  not,  but  it  cannot  be  decisive  that  the  bargain,  if 
there  is  a bargain,  is  one  which  relates  to  something  which  the 
wife  could  otherwise  get  by  some  process  of  law,  and  it  seems  to 
me  to  be  reasonably  clear  that  the  well-known  case  of  Church- 
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ward  V.  Churchward,  [su'pra'],  decided  by  Lord  St.  Helier,  could 
not  have  been  decided  as  it  was  if  that  had  been  the  decisive  test.” 

It  is  to  be  observed  that  in  the  Churchward  case  the  fact  that 
the  respondent  wife  agreed  not  to  defend  the  action,  and  further- 
more that  the  petitioner  agreed  not  to  claim  damages  against 
the  co-respondent,  Vv^ere  also  elements  of  significance. 

In  Laidler  v.  Laidler,  supra,  McCardie  J.  held  that  a request 
by  a wife  to  her  husband  to  furnish  her  with  such  evidence  of  his 
adultery  as  would  enable  her  to  present  a petition  would  not  be 
regarded  as  collusive  unless  it  amounted  to  a suggestion  that  the 
husband  should  commit  adultery  in  order  that  the  wife  might 
regain  her  freedom. 

In  Scott  V.  Scott  and  Pfeil,  supra,  the  evidence  established 
that  the  plaintiff  in  an  action  for  dissolution  of  marriage  had  no 
particular  desire  for  a divorce,  while  the  husband  was  anxious 
that  one  should  be  granted,  and  the  action  had  been  brought 
as  part  of  an  agreement  that  the  husband  should  make  a per- 
manent financial  allowance  to  the  plaintiff.  In  that  case  McRuer 
C. J.H.C.  held  that  the  action  must  fail  on  the  ground  of  collusion. 
The  learned  Chief  Justice  of  the  High  Court  said,  at  p.  835 : 

“In  the  case  at  bar,  the  plaintiff  appears  before  the  Court  in 
the  character  of  an  injured  wife  seeking  relief  against  an  un- 
faithful husband,  when  in  fact  that  is  an  assumed  character.  Her 
real  character  is  one  who  brings  an  action  for  a divorce  which 
she  does  not  want  and  does  not  believe  in,  in  order  to  carry  out 
her  part  of  an  agreement  which  she  has  made  with  her  husband, 
who  desires  to  be  free  from  the  marriage  tie,  all  being  part  of  a 
bargain  brought  about  by  the  male  defendant  first  threatening 
to  leave  the  country  and  then  agreeing  that  he  will  increase  the 
allowance  to  the  plaintiff  if  she  will  bring  the  action.  Leaving 
out  of  consideration  all  questions  of  public  policy  which  are  in- 
volved in  such  an  agreement  where  the  parties  are  acting  in  such 
concert,  the  Court  is  deprived  of  all  security  in  eliciting  the 
truth  and  could  not  pronounce  a decree  with  any  confidence  in 
the  justice  of  the  case.” 

See  also  Dines  v.  Dines  and  Symons,  [1943]  O.W.N.  105, 
[1943]  2 D.L.R.  63,  and  Yeates  v.  Yeates  et  al,  [1940]  O.W.N. 
115. 

In  the  present  appeal,  the  action  was  not  brought  because  of 
a payment  made  by  the  defendant  spouse  to  the  plaintiff.  Her 
evidence  is  to  the  effect  that  when  she  learned  of  her  husband’s 
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adultery  she  was  anxious  to  secure  a divorce  from  him,  and  was 
not  induced  to  do  so  by  his  agreement  to  contribute  something 
towards  her  maintenance  and  towards  the  costs  of  the  action. 

There  was  no  suggestion  that  there  had  been  an  agreement 
between  the  parties  that  the  defendant  husband  was  not  to 
defend  the  action,  but,  apart  from  that  fact,  I do  not  think  the 
circumstances  bring  the  case  within  the  ambit  of  the  decision  in 
the  Churchward  case.  As  was  said  by  Sir  Boyd  Merriman  in 
the  Beattie  case,  referring  to  Malley  v.  Malley^  supra^  the  fact 
that  an  arrangement  relates  to  costs  and  maintenance,  with 
regard  to  which  the  plaintiff  had  rights  which  she  could  enforce, 
is  important,  though  not  the  decisive  factor,  in  determining 
whether  or  not  the  agreement  is  collusive. 

Collusion  has  not,  in  my  opinion,  been  established,  and  the 
appeal  should  be  allowed  and  judgment  nisi  pronounced,  to  date 
from  the  pronouncement  of  the  original  judgment.  The  plain- 
tiff should  have  the  costs  of  the  action,  and  of  the  appeal, 
against  the  defendant  French. 

Appeal  allowed  with  costs  throughout. 

Solicitor  for  the  plaintiff , appellant : Gerard  Beaudoin,  Toronto, 

Solicitors  for  the  defendants,  respondents:  Slaght,  Ferguson, 
Boland  d Slaght,  Toronto', 
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[LeBEL  J.] 

[COURT  OF  APPEAL.] 

Griggs  v.  Southside  Hotel  Limited  and  German. 

Master  and  Servant — Master’s  Liability  for  Servant’s  Torts — Independ- 
ent Act  without  Relation  to  Business  of  Employer — Disorderly  Con- 
duct in  Beverage-room — The  Liquor  Authority  Control  Act,  1944 

(Ont),  c.  33,  s.  45(4)  (b),  (6). 

The  plaintiff,  while  a customer  in  a beverage-room,  became  involved  in 
a dispute  with  a waiter,  and  G,  the  barman,  who  was  then  in  charge 
of  the  beverage-room,  intervened.  G then  returned  to  his  position 
behind  the  bar,  and  the  plaintiff,  who  was  under  the  influence  of 
liquor,  followed  him  there  and  continued  the  argument.  G told  him 
that  he  must  leave  the  premises,  whereupon  the  plaintiff  used  an 
insulting  epithet,  and  G,  losing  his  temper,  struck  him  on  the  head 
with  a full  bottle  of  beer  which  was  then  in  his  hand.  The  plaintiff 
sustained  permanent  injuries,  and  sued  both  G and  the  hotel  com- 
pany. 

Held,  although  G was  clearly  liable  in  damages  to  the  plaintiff,  his  act 
in  striking  the  plaintiff  was  not  an  act  done  within  the  scope  of  his 
employment,  but  an  independent  act,  and  the  hotel  company,  as  his 
employer,  was  accordingly  not  liable.  Had  an  excess  of  force  been 
used  in  ejecting  the  plaintiff  from  the  premises,  the  employer  would 
presumably  have  been  liable,  since  it  was  within  the  scope  of  G’s 
authority  to  eject  disorderly  persons,  by  force  if  necessary.  But 
G’s  act  was  not  connected  with  the  plaintiff’s  removal,  and  had  no 
relation  to  the  business  of  his  employer  at  the  time  it  was  done. 
Review  of  authorities. 

An  appeal  by  the  plaintiff  from  the  judgment  of  LeBel  J., 
infra,  in  an  action  for  damages  for  physical  injuries.  The  facts 
are  fully  stated  in  the  reasons  for  judgment. 

11th  to  13th  February  1946.  The  action  was  tried  by  LeBel 
J.  without  a jury  at  Woodstock.  (The  evidence  was  partly 
heard  by  a jury,  but  they  were  discharged  at  the  conclusion  of 
the  evidence  for  the  defence.) 

R.  A.  MacDougall,  for  the  plaintiff. 

J.  H.  Clark,  K.C.,  W.  A.  Colder,  K.C.,  and  L.  M.  Ball,  for 
the  defendant  company. 

M.  Lerner  and  S.  Lerner,  for  the  defendant  German. 

16th  May  1946.  LeBel  J.: — This  is  an  action  for  damages 
for  personal  injuries  sustained  by  the  plaintiff  when  he  was 
struck  by  a beer  bottle  during  the  course  of  an  argument  in 
beverage-room  premises  in  the  defendant  company’s  hotel  in  the 
city  of  Woodstock. 

The  plaintiff  said  that  he  had  left  his  place  of  employment 
on  16th  March  1945,  and  gone  to  a place  where,  at  about  one 
o’clock  in  the  afternoon,  he  had  consumed  three  glasses  of  beer 
and  two  drinks  of  whisky.  He  related  that  afterwards  he  had 
visited  a hospital  and  then  gone  to  the  defendant  company’s 
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hotel,  arriving  there  about  four  o’clock.  With  two  friends  he 
had  repaired  to  the  men’s  beverage-room  without  delay  and  pur- 
chased three  bottles  of  beer.  He  said  that  he  had  given  one 
Froude,  the  only  waiter  present  at  the  time,  a ten-dollar  bill. 
Froude  had  returned  later  with  change  for  five  dollars.  The 
change  had  been  made  for  Froude  by  the  defendant  German, 
who  was  the  barman,  and,  I find  upon  the  evidence,  the  person 
then  in  charge  of  the  beverage-room  in  the  absence  of  the  mana- 
ger. Both  German  and  Froude  swore  that  the  bill  presented  by 
the  plaintiff  was  in  the  denomination  of  five  dollars,  and  that 
the  plaintiff  had  become  grossly  insulting  and  abusive  following 
receipt  of  his  change  and  had  continued  so  to  conduct  himself 
until  the  happening  of  the  incident  which  gives  rise  to  this  action. 
I accept  their  evidence  on  these  points  without  question.  The 
plaintiff  admitted  that  he  was  under  the  influence  of  liquor  at 
the  time,  though  he  claimed  not  to  have  been  intoxicated.  But 
whatever  degree  of  influence  the  liquor  may  have  had  upon 
him,  I have  no  hesitation  in  finding  that  his  confusion  over  the 
change  and  his  subsequent  reprehensible  conduct  was  due  en- 
tirely to  the  liquor  he  had  consumed  before  coming  to  the  defend- 
ant company’s  hotel.  Having  regard  to  his  conduct,  I am  satis- 
fied that  the  plaintiff  had  consumed  more  liquor  than  he  admitted 
at  the  trial.  Moreover,  upon  his  cross-examination  he  acknowl- 
edged that  he  had  been  involved  twice  before  in  “rows”  in  the 
defendant  company’s  hotel,  and  that  on  at  least  one  of  these 
occasions  he  had  been  put  out  of  the  premises  by  the  manager. 
On  that  or  the  other  occasion  he  had  been  injured  by  a customer 
in  a dispute  over  a girl.  He  also  confessed  that  he  had  been 
convicted  in  1945  as  a result  of  an  affray  in  a Woodstock  cafe. 

In  view  of  all  this,  it  seems  idle  to  take  seriously  the  plain- 
tiff’s contention  that  his  actions  on  the  night  in  question  were 
those  of  a normal  person  who  had  become  somewhat  vexed  over 
a mistake  which  he  thought  had  been  made  at  his  expense. 

German  swore  that  when  he  went  to  the  plaintiff’s  table  to 
assure  him  that  there  had  been  no  mistake,  he  had  informed  the 
plaintiff  that  he  could  have  no  more  beer  and  that  he  must  leave 
the  premises.  The  plaintiff,  German  said,  had  made  no  reply, 
so  he  had  gone  back  and  resumed  his  position  behind  the  bar; 
shortly  afterwards  the  plaintiff  had  come  to  the  front  of  the 
bar  and  rested  his  elbows  on  it.  German  stated  that  the  plain- 
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tiff  had  immediately  renewed  the  argument  about  the  alleged 
mistake,  and  that  he  had  then  asked  the  plaintiff  to  go  home  and 
to  come  back  again  when  he  was  not  under  the  influence  of 
liquor.  German  swore  that  the  plaintiff  had  at  once  called  him 
a vile  and  insulting  name,  and  that,  he,  German,  had  lost  his 
temper.  German  said  that  when  the  insulting  remark  was  made, 
he  had  a full  bottle  of  beer  in  his  hand,  which  was  wet  and  soapy, 
and  that  as  he  brought  the  bottle  up  with  an  underhand  move- 
ment to  give  the  plaintiff  “a  squirt  out  of  the  bottle”,  it  had 
slipped  out  of  his  hand  and  had  struck  the  plaintiff  near  the  left 
eye.  It  was  proved  that  the  plaintiff  had  been  wearing  glasses  at 
the  time,  that  a small  piece  of  glass  had  pierced  the  eye-ball, 
and  that  permanent  injury  to  the  eye  had  resulted. 

I accept  German’s  version  of  what  was  said  and  done  im- 
mediately prior  to  the  movement  he  made  with  the  bottle,  sub- 
stantially corroborated  as  his  evidence  was  up  to  that  point  by 
what  Froude  said,  but  I find  that  while  the  bottle  may  have 
slipped  in  his  hand,  German  intended,  when  he  started  his  move- 
ment, to  hit  the  plaintiff  with  the  bottle  itself.  I am  influenced 
in  this  finding  by  the  fact  that  no  trace  of  the  bottle  was  after- 
wards found  outside  the  bar  as  would  have  been  the  case  in  all 
probability  had  German’s  movement  been  as  he  described  it. 
The  point  is  of  no  real  significance,  however,  because  whether 
German’s  conduct  is  treated  as  an  assault  or  trespass  on  the 
one  hand,  or  as  the  negligent  handling  of  a dangerous  object 
on  the  other,  he  would  be  liable  to  the  plaintiff  in  either  case 
for  the  consequences  of  his  unlawful  or  negligent  act.  What  re- 
mains to  be  considered,  besides  the  matter  of  damages,  is  whether 
the  defendant  company,  as  German’s  employer,  is  also  liable 
to  the  plaintiff. 

The  plaintiff  put  his  case  upon  the  ground  that  he  had  been 
injured  while  German  was  in  the  act  of  forcibly  removing  him 
from  the  premises,  or,  perhaps  more  precisely,  that  German 
sought  by  means  of  striking  him  to  force  him  to  leave.  I was 
referred  to  The  Liquor  Authority  Control  Act,  1944  (Ont.), 
c.  33,  s.  45(4)  (b)  and  (6).  The  first  of  these  subsections  reads: 

“(4)  No  person  holding  an  authority  under  this  Act  shall 
permit  or  suffer  in  the  premises  for  which  the  authority  is 
issued, — 

“(h)  any  gambling,  drunkenness  or  any  riotous,  quarrel- 
some, violent  or  disorderly  conduct  to  take  place;” 
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The  other  subsection  is  in  these  words : 

“(6)  Any  person  holding  an  authority  under  this  Act,  if  he 
has  reasonable  grounds  to  suspect  from  the  conduct  of  any 
person  who  has  come  upon  the  premises  in  respect  of  which 
such  authority  is  issued,  although  not  of  notoriously  bad  charac- 
ter, that  such  person  is  present  for  some  improper  purpose  or 
is  committing  an  offence  against  this  Act  or  the  regulations,  may 
request  him  or  her  to  leave  such  authorized  premises  im- 
mediately, and  unless  the  request  is  forthwith  com.plied  with 
such  person  may  be  forcibly  removed.” 

Upon  the  facts  as  I have  found  them,  German  undoubtedly 
had  the  necessary  statutory  authority,  apart  from  any  he  may 
have  had  at  common  law,  to  remove  the  plaintiff  forcibly,  and 
a failure  to  have  done  so  in  the  circumstances  might  well  have 
evoked  the  imposition  of  a penalty  under  the  Act.  This  failure 
might  also  have  made  him  and  his  employer  liable  civiliter  to  a 
third  party  had  such  party  been  injured  on  the  premises  by  the 
plaintiff:  see  Gardner  v.  McConnell,  [1946]  O.W.N.  27,  [1946] 

1 D.L.R.  730.  However,  beyond  establishing  authority,  the  sub- 
sections do  not  assist  the  plaintiff.  Whether,  when  the  plaintiff 
sustained  his  injury,  German  was  in  the  act  of  ejecting  him 
from  the  premises,  or  whether  German  struck  the  plaintiff  as  a 
means  of  forcibly  removing  him,  remain  to  be  decided  as  ques- 
tions of  fact  upon  the  evidence. 

The  chief  defence  relied  upon,  apart  from  the  questions  of 
fact  just  mentioned,  was  the  usual  one,  namely,  that  when  Ger- 
man struck  the  plaintiff  he  was  not  acting  in  the  course  of  his 
employm_ent.  There  was  uncontradicted  evidence  going  to  show 
that  the  defendant  company  had  instructed  its  servants,  includ- 
ing the  manager  of  its  beverage-room,  to  remove  no  one  forcibly 
but  to  call  the  police  if  such  action  became  necessary.  That  this 
rule  had  once  before  been  broken  is  clear  from  the  plaintiff’s 
admission  on  cross-examination  that  he  had  previously  been 
ejected  by  the  company’s  manager.  Be  that  as  it  may,  'The 
existence  of  prohibitions  may,  or  may  not,  be  evidence  of  the 
limits  of  the  employment”:  Canadian  Pacific  Railway  Company 
V.  Lockhart,  [1942]  A.C.  591  at  600,  167  L.T.  233  at  234,  [1942] 

3 D.L.R.  530,  54  C.R.T.C.  321,  [1942]  3 W.W.R.  149.  In  this 
case  the  defendant  company’s  prohibition  did  not  in  my  opinion 
absolutely  forbid  the  forcible  removal  of  an  objectionable  per- 
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son;  it  merely  went  to  regulate  the  mode  or  manner  of  such  a 
removal. 

The  rule  in  such  cases  was  clearly  laid  down  in  Goh  Choon 
Seng  v.  Lee  Kim  Soo,  [1925]  A.C.  550  at  554,  133  L.T.  65  at 
66  as  follows: 

“Under  head  (3)  come  cases  like  the  present,  where  the 
servant  is  doing  some  work  which  he  is  appointed  to  do,  but 
does  it  in  a way  which  his  master  has  not  authorized  and  would 
not  have  authorized,  had  he  known  of  it.  In  these  cases  the 
master  is,  nevertheless,  responsible.” 

This  rule  was  applied  in  Canadian  Pacific  Railway  Company 
V.  Lockhart,  supra.  The  defendant  cannot,  therefore,  escape 
liability  on  the  ground  that  a forcible  removal  from  the  premises 
was  forbidden  and  that  German’s  unlawful  act  was  beyond  the 
course  of  his  employment. 

But  when  he  struck  with  the  bottle  was  German  actually 
doing  something  with  a view  to  forcibly  removing  the  plain- 
tiff from  the  premises?  The  onus  of  establishing  that  such 
was  the  case  is  clearly  upon  the  plaintiff.  In  Canadian  Pacific 
Railway  Company  v.  Lockhart,  supra,  the  following  statement 
in  Salmond  on  Torts,  9th  ed.,  p.  95,  was  approved: 

“ . . . a master  is  responsible  not  merely  for  what  he  author- 
ises his  servant  to  do,  but  also  for  the  way  in  which  he  does 
it  ...  On  the  other  hand,  if  the  unauthorized  and  wrongful  act 
of  the  servant  is  not  so  connected  with  the  authorized  act  as  to 
be  a mode  of  doing  it,  but  is  an  independent  act,  the  master  is 
not  responsible;  for  in  such  a case  the  servant  is  not  acting  in 
the  course  of  his  employment  but  has  gone  outside  of  it.” 

The  plaintiff’s  injury  was  caused,  in  my  opinion,  by  an  act 
on  the  part  of  German  which  was  an  independent  act  “not  so 
connected  with  the  authorized  act  as  to  be  a mode  of  doing  it.” 
Up  to  the  instant  the  blow  was  struck,  German  had  said  or 
done  nothing  to  indicate  that  he  intended  to  remove  the  plain- 
tiff forcibly  from  the  beverage-room.  That  being  so  it  would 
seem  to  be  most  unfair  to  draw  the  inference  urged  upon  me 
by  Mr.  MacDougall.  It  will  be  remembered  that  German  was 
only  temporarily  in  charge  of  the  premises;  and  so  far  as  the 
evidence  goes,  he  had  never  before  removed  anyone  forcibly. 
Then  there  is  the  evidence  of  the  defendant  company’s  instruc- 
tions to  its  employees,  which  must  have  been  in  German’s  mind, 
because  despite  the  plaintiff’s  unseemly  conduct,  he  had  gone 
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no  further  than  to  ask  the  plaintiff  to  go  quietly.  In  my  opinion 
the  striking  is  more  consistent  with  the  view  that  it  was  done 
solely  because  of  sudden  provocation  than  with  the  view  that  it 
was  done  in  an  attempt  to  force  the  plaintiff  to  leave  the  prem- 
ises. The  foul  words  used  by  the  plaintiff  the  instant  before  the 
blow  was  struck  have  been  properly  characterized  as  “fighting 
words”.  At  the  moment  of  the  striking,  German  had  in  my 
opinion  “gone  outside”  the  course  of  his  employment.  The 
plaintiff  asked  for  it — to  employ  a commonplace  expression — 
but  he  asked  German  and  what  he  received  in  response  to  his 
request  came  from  German,  not  from  his  employer. 

It  remains  only  to  consider  the  quantum  of  damages  for 
which  German  is  liable  to  the  plaintiff,  for  it  is  clear  that  pre- 
vious abuse,  verbal  or  written,  does  not  justify  an  assault:  see 
Percy  v.  Glasco  et  al  (1872),  22  U.C.C.P.  521  at  522.  The  plain- 
tiff is  a labourer.  During  the  war  he  did  work  which  he  said 
classified  him  as  a machinist  but  he  professed  no  skill  or  train- 
ing as  such.  The  injury  to  the  eye  involves  some  loss  of  the 
power  of  vision  and  is  permanent.  There  has  also  been  some 
loss  of  earnings  and  the  plaintiff  has  been  put  to  expense.  In 
these  respects,  he  is  entitled  to  be  com.pensated.  I do  not  think, 
however,  that  the  plaintiff’s  earning  capacity  has  been  lessened 
to  any  real  extent.  Counsel  for  German  say  that  the  plain- 
tiff’s damages  should  be  mitigated  in  the  circumstances  of  this 
case  and  I agree.  In  Fraser  v.  Berkeley  et  al,  (1836),  7 C.  & P. 
621,  173  E.R.  272,  Lord  Abinger  C.B.  is  reported  to  have  said: 

“The  law  I think  would  be  an  unwise  law,  if  it  did  not  make 
allowance  for  human  infirmities;  and  if  a person  commits  vio- 
lence at  a time  when  he  is  smarting  under  immediate  provoca- 
tion, that  is  a matter  of  mitigation.” 

See  also  Percy  v.  Glasco  et  al.,  supra,  at  pp.  524-5;  Short 

V.  Lewis  (1834),  3 O.S.  521;  and  Doye  v.  Fairleigh,  [1938]  3 

W. W.R.  368. 

I have  given  full  consideration  to  the  question  of  damages 
and  to  the  matter  of  mitigation,  and  have  concluded  that  the 
plaintiff  should  recover  the  sum  of  $1,500,  including  special 
damages.  There  will  be  judgment  accordingly  against  the 
defendant  German,  with  costs.  The  action  against  the  defend- 
ant company  is  dismissed  with  costs. 

Judgment  accordingly. 

45— [1947]  O.R. 
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4th  June  1947.  The  appeal  was  heard  by  Henderson^ 
Hogg  and  Aylesworth  JJ.A. 

R.  A.  MacDougally  for  the  plaintiff,  appellant:  The  defend- 
ant company  should  have  been  held  liable  for  German’s  acts. 
German  was  in  charge  of  the  premises,  and  was  therefore  under 
a statutory  duty  and  authority  to  deal  with  all  disturbances: 
see  Gardner  v.  McConnell,  [1946]  O.W.N.  27,  [1946]  1 D.L.R. 
730;  Jennings  v.  Canadian  Northern  Railway  Company,  35 
B.C.R.  16,  [1925]  1 W.W.R.  918,  [1925]  2 D.L.R.  630,  30  C.R.C. 
219.  Because  German  had  such  statutory  authority,  and  because 
disturbances  often  happen  in  a beverage-room,  there  was  a duty 
on  the  company  to  employ  a fit  person,  and  one  who  would  not 
become  annoyed  if  insulted.  German  was  obviously  not  a fit 
person,  and  therefore  the  hotel  company  should  be  held  liable. 

The  question  whether  or  not  the  plaintiff  called  German  by 
a foul  name  goes  only  to  the  question  of  provocation,  and  has 
nothing  to  do  with  the  question  whether  or  not  German  was 
acting  within  the  scope  of  his  employment.  As  to  the  scope  of 
German’s  employment,  and  cases  where  masters  have  been 
held  liable  in  similar  circumstances,  see  Dyer  et  ux.  v,  Munday 
et  al.,  [1895]  1 Q.B.  742;  Lloyd  v.  Grace,  Smith  d Co.,  [1912] 
A.C.  716;  Hammond  v.  Grand  Trunk  Railway  Company  (1904),  9 
O.L.R.  64;  Limpus  v.  London  General  Omnibus  Company 
(1862),  1 H.  & C.  526,  158  E.R.  993;  Seymour  v.  Greenwood 
(1861),  6 H.  & N.  359,  158  E.R.  148. 

J.  W.  Pickup,  K.C.  (L.M.  Ball,  with  him),  for  the  defend- 
ant company,  respondent:  German  was  not  in  the  process  of 
removing  the  plaintiff  from  the  premises,  nor  was  he  doing 
any  act  for  or  on  behalf  of  the  hotel  company  when  the  assault 
occurred.  He  was  simply  avenging  an  insult.  All  the  cases  hold 
that  the  employee  must  be  doing  something  for  or  on  behalf  of 
his  employer. 

Here  German  was  instructed  by  his  employer  not  to  put 
the  plaintiff  off  the  premises,  and  he  was  therefore  acting  out- 
side the  scope  of  his  employment : Coll  v.  Toronto  Railway  Com- 
pany (1898),  25  O.A.R.  55;  Davis  v.  Shanly  (1936),  81  Sol.  Jo. 
59;  Bradley  v.  London  County  Council  (1913),  109  L.T.  162. 

Had  German,  at  the  time  of  the  assault,  been  serving  the 
plaintiff  with  beer,  or  doing  any  other  business  with  him,  the 
situation  would  have  been  different.  As  it  is,  his  act  was  a per- 
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sonal  one  only,  and  not  one  for  which  his  employer  can  be  made 
liable. 

No  one  appeared  for  the  defendant  German,  respondent. 

R.  A,  MacDougallj  in  reply:  There  was  evidence  that,  before 
the  assault  occurred,  there  was  a dispute  between  the  plaintiff 
and  German  as  to  whether  or  not  the  plaintiff  would  be  put  off 
the  premises.  This  was  clearly  within  the  scope  of  German’s 
employment  and  authority. 

Cut,  adv.  vult, 

19th  June  1947.  Henderson  J.A.: — An  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  LeBel  dated  the  16th 
May  1946,  by  which  the  plaintiff  recovered  judgment  against 
the  defendant  W.  R.  German  for  $1,500  damages  and  costs,  and 
the  action  against  the  defendant  Southside  Hotel  Limited  was 
dismissed  with  costs. 

The  learned  trial  judge  reserved  judgment,  and  later,  on 
the  16th  May  1946,  delivered  his  reasons,  with  which  I agree. 
The  facts  are  carefully  and  correctly  stated,  in  my  opinion,  in 
accordance  with  the  evidence,  and  the  conclusion  of  law  which 
the  learned  trial  judge  arrived  at  is,  in  my  opinion,  correct. 

The  question  as  to  when  an  employer  is  liable  in  damages 
for  an  act  of  his  servant  or  employee  is  a vexed  one,  and  as  has 
been  said  by  learned  judges  the  cases  are  not  all  reconcilable, 
but  after  the  best  consideration  I have  been  able  to  give,  I agree 
with  the  view  of  the  learned  trial  judge. 

Among  the  cases  cited  to  us  is  that  of  Jennings  v:  Canadian 
Northern  Railway  Company,  35  B.C.R.  16,  [1925]  1 W.W.R. 
918,  [1925]  2 D.L.R.  630,  30  C.R.C.  219,  a decision  of  the  Court 
of  Appeal  of  British  Columbia,  and  I am  impressed  with  the 
opinion  of  Martin  J.A.  in  that  case. 

In  my  opinion  the  appeal  fails  and  must  be  dismissed  with 
costs. 

Hogg  J.A.: — ^This  is  an  appeal  from  a judgment  of  LeBel  J. 
of  the  16th  May  1946,  awarding  damages  in  the  sum  of  $1,500 
to  the  plaintiff  against  the  defendant  German,  and  dismissing 
the  action  against  the  respondent  hotel  company.  The  appel- 
lant claims  that  the  hotel  company  should  have  been  held  liable 
and  that  the  sum  of  $1,500  is  inadequate  in  view  of  the  nature 
of  the  injury  sustained  by  the  plaintiff. 
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I agree  with  the  conclusion  reached  by  my  brother  Hender- 
son, and  will  state  my  reasons  for  doing  so.  The  action  was 
brought  by  the  plaintiff  for  damages  for  injuries  sustained  by 
him  when  he  was  struck  by  a beer  bottle  in  the  hands  of  the 
respondent  German,  in  the  beverage-room  conducted  in  the 
premises  of  the  respondent  Southside  Hotel  Limited,  in  the 
city  of  Woodstock.  Apparently  an  argument  arose  between  the 
appellant  and  a waiter  in  the  beverage-room,  by  the  name  of 
Froude,  as  to  whether  the  appellant  had  given  Froude  a $5  bill 
or  a $10  bill  in  payment  for  beer  which  had  been  ordered.  It 
was  found  by  the  trial  judge  that  the  appellant’s  conduct  was 
due  to  his  having  drunk  too  freely  while  in  the  beverage-room. 

German,  also  employed  by  the  hotel  company  as  a waiter  in 
the  beverage-room,  having  noticed  the  altercation  in  which  the 
appellant  was  engaged  with  respect  to  the  money  in  question, 
went  over  to  the  table  where  the  appellant  was  sitting  and  ask- 
ed him  to  leave  the  premises,  as  German  had  come  to  the  con- 
clusion that  the  appellant  was  under  the  influence  of  liquor. 
At  that  time  the  appellant  did  not  answer.  Shortly  afterwards, 
German  having  returned  to  the  bar,  the  appellant  approached 
him  and  commenced  an  argument  with  German  as  to  whether 
he,  the  appellant,  was  going  to  be  put  out  or  not.  The  evidence 
of  Froude,  who  was  standing  nearby,  on  this  point  is  as  follows: 

“Q.  You  now  have  him  [the  appellant]  up  to  the  bar,  and 
you  were  there  at  the  bar?  A.  Yes  . . . 

“Q.  And  he  said:  ‘Where  is  Harry  [Froude]’?  A.  And  I 
said:  ‘Here  is  Harry  standing  alongside  of  you.’ 

“Q.  Who  said  that?  A.  I said  that  to  him. 

“Q.  What  did  he  say?  A.  He  never  answered.  He  ignored 
my  answer  and  started  on  Mr.  German,  started  an  argument 
about  whether  he  was  going  to  be  put  out  or  not. 

“Q.  Who  started  the  argument?  A.  Griggs  did. 

“Q.  He  started  to  raise  the  issue  whether  he  was  going  to 
be  put  out?  A.  Mr.  German  told  him  he  could  be  put  out  if  he 
did  not  sit  down  at  the  table  and  behave  himself  . . . 

“Q.  And  you  say  Mr.  German  told  him  if  he  did  not  sit 
down  he  could  be  put  out?  A.  Yes. 

“Q.  Did  Mr.  German  say  he  was  going  to  put  him  out? 
A.  No,  he  said  he  could  be  put  out  . . . 

“Q.  What  was  Griggs’s  attitude  towards  that  remark?  A. 
He  was  mad  and  started  to  use  abusive  language  to  Mr.  German.” 
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The  appellant  made  use  of  an  insulting  epithet  directed  to 
German,  and  was  hit  by  a beer  bottle,  wielded  by  German, 
which  caused  a somewhat  serious  injury  to  one  of  his  eyes. 
The  learned  trial  judge  found  that  German  intended  to  hit  the 
appellant  with  the  bottle.  The  learned  trial  judge  also  referred 
in  his  reasons  for  judgment  to  The  Liquor  Authority  Control 
Act,  1944,  c.  33,  s.  45(4)  (h)  and  (6).  These  subsections  provide 
that  any  person  holding  an  authority  under  the  statute  may 
request  a person  to  leave  the  premises,  and,  unless  such  request 
is  complied  with,  may  remove  such  person  from  the  premises  if 
such  person  is  acting  improperly  or  committing  an  offence 
against  the  Act  or  the  regulations. 

The  trial  judge  stated  that  the  chief  defence  relied  upon  by 
the  respondent  hotel  company  was  that  when  German  struck 
the  plaintiff  he  was  not  acting  in  the  course  of  his  employment, 
and  the  trial  judge  came  to  the  conclusion  that  the  plaintiff’s 
injury  was  caused  by  an  act  on  the  part  of  German  which  was 
an  independent  act  “not  so  connected  with  the  authorized  act 
as  to  be  a mode  of  doing  it”.  He  was  of  the  opinion  that  the 
striking  was  more  consistent  with  the  view  that  it  was  done 
solely  because  of  sudden  provocation  than  with  the  view  that 
it  was  done  in  an  attempt  to  force  the  appellant  to  leave  the 
premises. 

The  trial  judge  also  found  that  German  had  authority  under 
the  statute,  apart  from  such  as  he  might  have  had  at  common 
law,  to  remove  the  plaintiff  forcibly  from  the  premises. 

It  is  true  that  it  is  often  very  difficult  to  determine,  in  cases 
such  as  this,  whether  a servant  is  acting  within  the  course  of 
his  employment.  The  law  upon  the  subject  of  the  liability  of  a 
master  for  the  acts  of  a servant,  whereby  a third  party  is  injur- 
ed, is  very  fully  discussed  in  the  comparatively  recent  case,  in  the 
Supreme  Court  of  Canada,  of  Lockhart  v.  Canadian  Pacific 
Railway  Company,  [1941]  S.C.R.  278,  [1941]  2 D.L.R.  609,  52 
C.R.T.C.  161  (suh  nom,  Lockhart  v.  Stinson).  The  facts,  in 
brief,  were  that  a repair-man  in  the  employ  of  the  respondent 
railway  company  was  instructed  by  his  foreman  to  go  to  cer- 
tain premises  of  the  respondent  for  a certain  purpose.  Although 
means  of  transport  were  available,  the  employee  took  his  own 
motor  car,  and,  driving  it  negligently,  injured  the  appellant. 
The  chief  question  considered  on  the  appeal  was  as  to  the  re- 


684  Ontario  Reports.  [1947] 

spondenf  s liability  to  the  appellant.  It  was  held  that  the  re- 
spondent railway  company  was  liable. 

Duff  C.J.C.,  at  p.  281,  referred  to  the  passages  quoted  from 
Story  and  adopted  by  Lord  Macnaghten  in  Lloyd  v.  Grace, 
Smith  do  Co.,  [1912]  A.C.  716,  in  the  course  of  which  that 
learned  author  said: 

'‘But  although  the  principal  is  thus  liable  for  the  torts  and 
negligences  of  his  agent,  yet  we  are  to  understand  the  doctrine 
with  its  just  limitations,  that  the  tort  or  negligence  occurs  in 
the  course  of  the  agency.  For  the  principal  is  not  liable  for 
the  torts  or  negligences  of  his  agent  in  any  matters  beyond  the 
scope  of  the  agency,  unless  he  has  expressly  authorized  them  to 
be  done,  or  he  has  subsequently  adopted  them  for  his  own  use 
and  benefit.” 

The  Chief  Justice  said,  at  p.  283 : 

“If  the  servant  commits  the  wrongful  act,  in  respect  of  which 
the  master  is  charged,  within  the  scope  and  in  the  course  of  his 
agency  (in  the  sense  in  which  these  words  are  used  and  under- 
stood in  the  law) , then  it  is  immaterial  that  he  is  acting,  in  fact, 
against  his  master’s  interests  and  for  his  own  convenience  and 
benefit.  This  is  the  proposition  settled  by  the  decision  of  the 
House  of  Lords  in  Lloyd  v.  Grace,  Smith  d Co. 

“It  is  quite  true  that  the  servant  while  engaged  in  executing 
the  duties  of  his  employment  may  at  the  same  time  perform  an 
act  which  has  no  relation  to  his  employment,  or  to  his  master’s 
business;  an  act  of  such  a character  that  in  doing  it  he  divests 
‘himself  of  his  character  as  servant,’  to  employ  the  words  of 
Blackburn  J.  in  Ward  v.  General  Omnibus  Co.  (1873),  42  L.J. 
C.P.  265  at  266,  or  in  those  of  Collins  M.R.,  which  are  to  the  same 
effect,  in  Cheshire  v.  Bailey,  [1905]  1 K.B.  237  at  241,  ‘in  com- 
mitting it  he  severed  his  connection  with  his  master  and  became 
a stranger’;  such  acts,  not  purporting  to  be  acts  in  furtherance 
of  his  employment,  are  not  contemplated  by  the  principle  of 
responsibility  now  under  consideration.” 

Kerwin  J.,  at  p.  299,  referred  to  the  judgment  of  Anglin  J., 
in  Curley  v.  Latreille  (1919),  60  S.C.R.  131,  55  D.L.R.  461,  26 
R.  de  Jur.  142,  where  he  said  that: 

“Since  the  decision  in  Limpus  v.  The  London  General  Omni- 
bus Co.  (1862),  1 H.  & C.  526  [158  E.R.  993]  as  pointed  out  by 
Fletcher  Moulton  L.J.,  in  Smith  v.  Martin  and  Kingston-upon-HuU 
Corporation,  [1911]  2 K.B.  775: 
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“ ‘The  real  question  is  whether  it  was  an  act  done  in  the  course 
of  the  (servant’s)  employment  and  not  whether  it  was  within  the 
scope  of  the  authority  given  to  her.’ 

“The  question  is  not  one  of  authority:  Smith  v.  North  Metro- 
politan Tramways  Co.  (1891),  55  J.P.  630.” 

The  learned  judge  at  p.  302  referred  to  Winfield  on  the  Law 
of  Torts,  where  that  author  discusses  the  decision  in  Lloyd  v. 
Grace,  Smith  d Co.,  supra,  and  says  at  p.  135 : 

“But  other  decisions  show  that  where  the  master  has  neither 
been  negligent  in  the  selection  or  supervision  of  his  servant,  nor 
has  expressly  or  impliedly  held  out  his  servant  as  having  au- 
thority to  do  the  act,  he  will  not  be  responsible  for  the  servant’s 
crime.” 

Kerwin  J.  continued:  “In  an  admirable  judgment  in  Bugge 

V.  Brown  (1919),  26  C.L.R.  110,  Isaacs  J.,  at  page  118,  states 
the  limit  of  the  rule  in  terms  that  I believe  correctly  set  forth  the 
modern  view: — ‘when  the  servant  so  acts  as  to  be  in  effect  a 
stranger  in  relation  to  his  employer  with  respect  to  the  act  he 
has  committed,  so  that  the  act  is  in  law  the  unauthorized  act  of 
a stranger,’  and  this  statement  was  quoted  with  approval  by  the 
present  Chief  Justice  of  this  Court  in  Port  Coquitlam  v. 
Wilson,  [1923]  S.C.R.  235  ( [1923]  2 D.L.R.  194,  [1923]  1 W.W.R. 
1025).  This  also  appears  to  be  the  conclusion  reached  in  the 
fourth  and  subsequent  editions  of  Salmond  on  Torts;  see,  for 
example,  page  95  of  the  9th  edition: — ‘ ...  if  the  unauthorized 
and  wrongful  act  of  the  servant  is  not  so  connected  with  the 
authorized  act  as  to  be  a mode  of  doing  it,  but  is  an  independent 
act,  the  master  is  not  responsible;  for  in  such  a case  the  servant 
is  not  acting  in  the  course  of  his  employment,  but  has  gone  out- 
side of  it.  He  can  no  longer  be  said  to  be  doing,  although  in  a 
wrong  and  unauthorized  way,  what  he  was  authorized  to  do;  he 
is  doing  what  he  was  not  authorized  to  do  at  all.’  ” 

In  the  Limpus  case,  supra,  Byles  J.  said  that  the  charge  of 
the  trial  judge  to  the  jury  was  correct  when  he  stated  that  if  the 
true  character  of  the  act  of  the  defendants’  servant  was  that  it 
was  an  act  of  his  own  in  order  to  effect  a purpose  of  his  own, 
the  defendants  were  not  responsible. 

In  Poland  v.  John  Parr  and  Sons,  [1927]  1 K.B.  236,  Bankes 
L.J.,  at  p.  240,  said:  “The  rule  of  law  is  concisely  stated  in 

Salmond  on  Torts,  6th  ed.,  1924,  p.  100:  ‘A  master  is  not  re- 

sponsible for  a wrongful  act  done  by  his  servant  unless  it  is  done 
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in  the  course  of  his  employment.  It  is  deemed  to  be  so  done  if  it 
is  either  (a)  a wrongful  act  authorized  by  the  master,  or  (h)  a 
wrongful  and  unauthorized  mode  of  doing  some  act  authorized 
by  the  master.’  ” 

Reference  was  made  upon  the  hearing  of  the  appeal  to  the 
judgment  in  the  British  Columbia  Court  of  Appeal  in  Jennings  v. 
Canadian  Northern  Railway  Company,  35  B.C.R.  16,  [1925]  1 
W.W.R.  918,  [1925]  2 D.L.R.  630,  30  C.R.C.  219.  The  reasons 
for  judgment  of  the  learned  justices  in  appeal  in  that  case  are 
helpful  in  reaching  a conclusion  with  respect  to  the  present  appeal. 

The  question,  therefore,  is  whether  German  was  acting  in  the 
course  of  his  employment,  or  whether  it  was  an  independent  act 
at  the  time  the  appellant  was  hit  and  injured.  In  Bayley  v.  The 
Manchester,  Sheffield  and  Lincolnshire  Railway  Company  (1873) , 
L.R.  8 C.P.  148,  Blackburn  J.,  at  p.  154,  said  that  “where  a 
servant,  acting  within  the  scope  of  his  employment,  does  an  act 
negligently,  or  with  excessive  violence,  the  master  is  responsible 
for  the  consequences”,  and  he  referred  to  the  case  of  Seymour  v. 
Greenwood  (1861),  6 H.  & N.  359,  158  E.R.  148,  where  there 
was  a “very  great  excess  of  violence  used  by  the  servant,  and  yet 
the  master  was  held  responsible  because  the  servant  was  acting 
within  the  scope  of  the  employment,  however  outrageous  and 
improper  the  manner  in  which  he  did  it  might  be.” 

It  was  within  the  course  of  German’s  employment,  who,  as  was 
found  by  the  learned  trial  judge,  was  at  the  time  in  charge  of  the 
beverage-room,  to  see  that  order  was  maintained,  and  to  ask 
persons  who  were  conducting  themselves  in  a manner  contrary 
to  the  statute  or  the  regulations  to  leave  the  premises,  and,  if 
necessary,  to  remove  such  persons  forcibly.  German  had  already 
requested  the  appellant  to  leave  the  beverage-room,  which  he  did 
not  do  at  the  time.  Subsequently,  after  a short  interval  had 
elapsed,  the  discussion  to  which  reference  has  been  made  took 
place  between  the  appellant  and  German  while  German  was 
standing  at  the  bar.  This  discussion  again  related  to  the  subject  of 
the  appellant  being  under  obligation  to  leave  the  premises  if 
asked  to  do  so.  This  seems  to  have  been  the  sole  topic  of  this 
particular  conversation.  The  appellant  became  angry  at  being 
told  he  could  be  put  out,  used  very  insulting  language  towards 
German,  and  the  latter  at  once  struck  at  him  with  a beer 
bottle  and  injured  him.  Immediately  before  the  assault  was 
committed,  German  was  acting  in  the  course  of  his  employment 
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in  informing  the  appellant  that  he  might  be  put  off  the  premises. 
The  matter  had  not  reached  the  stage  where  German  had  made 
any  attempt  to  remove  the  appellant  forcibly  from  the  room,  and 
the  act  of  German  in  striking  the  appellant  was,  therefore,  not 
connected  in  any  manner  with  the  appellant’s  forcible  removal. 
There  was  not  an  excess  of  violence  used  by  the  servant  while 
attempting  to  remove  a person  from  the  beverage-room,  and, 
therefore,  while  the  servant  was  acting  within  the  scope  of  his 
employment,  “however  outrageous  and  improper  the  manner  in 
which  he  did  it  might  be”,  as  was  said  by  Blackburn  J.  in  the 
Bayley  case,  supra.  In  the  present  instance  the  wrongful  act 
committed  by  German  was  not,  in  my  opinion,  connected  with 
the  act  of  removing  the  appellant  from  the  beverage-room,  so  as 
to  be  a mode  of  doing  such  act,  but  it  was  an  independent  act 
which  had  no  relation  to  the  business  of  the  employer  at  the  time 
it  was  done  and  for  which,  for  the  reasons  I have  stated,  I have 
concluded  the  respondent  hotel  company  is  not  liable. 

Although  the  amount  of  damages  awarded  by  the  learned 
trial  judge  is  less  than  I think  I might  have  seen  fit  to  give,  I 
see  no  error  in  principle  with  respect  to  his  decision,  and  I do 
not  think  this  Court  would  be  warranted  in  finding  that  the 
amount  of  damages  is  unreasonably  small : Barrette  v.  Fox 
(1923),  23  O.W.N.  577. 

The  appeal  should  be  dismissed  with  costs. 

Aylesworth  J.A.  agrees  with  Henderson  and  Hogg  JJ.A. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  appellant:  MacDougall  d Whaley, 
Woodstock. 

Solicitors  for  the  defendant  company,  respondent:  Colder  <& 

Ball,  Woodstock. 

Solicitors  for  the  defendant  German,  respondent:  Lerner  d 

Lerner,  London. 
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[COURT  OF  APPEAL.] 

Bruce  v*  Bruce  and  Bratty* 

Divorce — Evidence — Degree  of  Proof  of  Adultery — Circumstantial  Evi- 
dence— Inapplicahility  of  Rule  in  Criminal  Cases. 

In  an  action  for  divorce  founded  on  wholly  circumstantial  evidence  it 
is  not  correct  to  say  that  the  circumstances  adduced  in  evidence  not 
only  must  be  consistent  with  the  commission  of  an  act  of  adultery, 
but  must  be  inconsistent  with  any  other  rational  conclusion.  Lichstein 
V.  Lichstein  (1922),  62  D.L.R.  581,  discussed.  The  rule  is  that  the 
circumstances  must  be  such  as  to  lead  to  an  inference  of  adultery 
as  a necessary  {i.e.,  logical)  conclusion.  If  the  judge  or  jury,  after 
deciding,  by  fair  inference,  that  adultery  is  a reasonable  conclusion, 
are  of  the  opinion  that  there  are  other  reasonable  and  possible 
conclusions  on  the  evidence,  they  must  then  exercise  a guarded  dis- 
cretion, such  as  would  be  exercised  by  reasonable  and  just  men,  and 
determine  which  of  the  two  or  more  rational  conclusions  is  more 
probable  in  the  circumstances.  Allen  v.  Allen  and  Bell,  [1894]  P.  248, 
applied.  In  other  words,  they  are  to  apply  the  rule  in  civil  cases,  as 
laid  down  in  Cooper  v.  Slade  (1858),  6 H.L.  Cas.  746,  that  a mere 
preponderance  of  probability  may  constitute  sufficient  ground  for  a 
verdict. 

An  APPEAL  by  the  plaintiff  (husband)  from  the  judgment 
of  Schroeder  J.,  dismissing  his  action  for  divorce  and  other 
relief. 

2nd  June  1947.  The  appeal  was  heard  by  Henderson^  Hope 
and  Aylesworth  JJ.A. 

C.  H.  Howard,  K.C.,  for  the  plaintiff,  appellant:  The  trial  judge 
was  wrong  in  saying  that,  the  evidence  being  circumstantial,  it 
must  be  not  only  consistent  with  the  commission  of  adultery 
but  inconsistent  with  any  other  rational  conclusion.  He  purported 
to  follow  Allen  v.  Allen  and  Bell,  [1894]  P.  248,  but  that  case 
is  not  authority  for  placing  such  a severe  onus  upon  a plaintiff. 
It  is  discussed  in  three  Australian  cases,  where  it  was  held  that 
the  onus  on  the  plaintiff  in  an  action  for  divorce  was  not  as 
great  as  that  on  the  Crown  in  a criminal  prosecution:  Brigin- 
shaw  V,  Briginshaw  et  al.  (1938),  60  C.L.R.  336;  Williams  v. 
Williams,  [1939]  S.A.S.R.  20;  C.  v.  C.,  [1939]  S.A.S.R.  377. 

In  any  case,  it  is  submitted  that  the  only  reasonable  con- 
clusion from  the  evidence  in  this  case  is  that  adultery  was  com- 
mitted. 

B.  W,  Rich,  for  the  defendant,  respondent:  It  was  held  in 
Loveden  v,  Loveden  (1810),  2 Hag.  Con.  1,  161  E.R.  648,  that 
adultery  must  be  proved  by  fair  inference  from  facts  which  lead 
to  it  as  a necessary  conclusion.  In  Lichstein  v.  Lichstein,  62  D.L.R. 
581,  [1922]  1 W.W.R.  224  (sub  nom.  L.  v.  L.  and  K.);  Church- 
man V.  Churchman,  [1945]  P.  44;  and  De  Voin  v,  De  Vein, 
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[1946]  2 W.W.R.  304,  it  was  held  that  adultery  must  be  proved 
in  the  same  way  that  a crime  is  proved,  and  that  the  onus  on 
the  plaintiff  in  an  action  for  divorce  is  as  great  as  that  on  the 
Crown  in  a criminal  case. 

Adultery  is  often  inferred  from  proof  of  inclination  and  op- 
portunity, but  here  there  was  no  evidence  whatever  of  inclina- 
tion. The  defendant  has  given  a reasonable  explanation  of  what 
happened,  and  there  remains  only  suspicion,  which  is  not  enough : 
Shaver  v.  Shaver,  [1933]  O.W.N.  581. 

(7.  H.  Howard,  K.C.,  in  reply:  Lichstein  v.  Lichstein,  supra, 
is  not  authority  for  applying  to  a divorce  action  the  rule  in 
Hodge’s  Case  (1838),  2 Lew.  C.C.  227,  168  E.R.  1136.  Turgeon 
J.A.  only  said  that  the  rule  was  “closely  akin  to”  the  rule  in  that 
case,  while  here  the  trial  judge  held  that  it  was  the  same. 

Cur.  adv.  vult. 

26th  June  1947.  Henderson  J.A.: — An  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  Schroeder,  dated  4th 
February  1947,  by  which  the  action  was  dismissed  without  costs. 
The  reasons  for  judgment  of  the  learned  trial  judge  were  deliv- 
ered at  the  close  of  the  evidence  and  argument. 

The  action  was  one  for  divorce  and  for  custody  of  two 
infant  children,  William  Ross  Bruce  and  Sally  Ann  Bruce,  and 
for  a declaration  that  the  defendant  Flossie  Bruce  has  ceased 
to  be  entitled  to  any  benefits  under  a separation  agreement 
dated  3rd  March  1944,  and  is  not  entitled  to  be  paid  any  money 
whatever  by  the  plaintiff  for  her  support  and  maintenance. 

With  respect  to  the  last-named  claim,  it  appears  that  no 
leave  was  obtained  from  a judge  in  accordance  with  Rule  772. 

The  appellant’s  complaint  rests  upon  a paragraph  in  the 
reasons  for  judgment  of  the  learned  trial  judge  to  the  following 
effect : 

“The  evidence  adduced  by  the  plaintiff  in  this  case  is  entirely 
of  a circumstantial  nature,  and  I must  instruct  myself  that  in 
such  a case  the  circumstances  must  lead  to  the  conclusion  that 
adultery  was  committed  as  a necessary  conclusion.  I must  be 
satisfied,  not  only  that  the  circumstances  adduced  in  evidence 
are  consistent  with  the  commission  of  the  act  of  adultery, 
but  that  those  circumstances  are  such  as  to  be  inconsistent  with 
any  other  rational  conclusion. 
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“Bearing  in  mind  that  the  burden  of  proof  rests  upon  the 
plaintiff,  does  the  evidence  go  to  a sufficiently  great  length  to 
justify  me  in  coming  to  that  conclusion?  I think  not.” 

With  great  respect  I am  of  opinion  that  the  learned  trial 
judge  misdirected  himself  and  that  the  law  is  not  as  stated.  I 
am  further  of  opinion  that  in  divorce  actions,  the  onus  is  upon 
the  plaintiff  to  prove  his  case  the  same  as  in  any  other  action, 
but  that  the  rule  goes  no  further.  True  it  is,  that  a trial  judge 
ought  to  be  satisfied  that  the  plaintiff  has  discharged  that  bur- 
den of  proof. 

I am  further  of  opinion  that  that  does  not  end  this  case, 
because,  after  a careful  consideration  of  the  evidence  I am  of 
opinion  that  the  plaintiff  has  not  satisfied  the  onus  resting  upon 
him  to  prove  that  an  act  of  adultery  was  committed,  and  I 
would  therefore  dismiss  the  appeal.  I would  make  no  order  as 
to  costs. 

Hope  J.A.: — The  plaintiff  appealed  from  the  judgment  of  the 
Honourable  Mr.  Justice  Schroeder,  dated  the  4th  February  1947, 
dismissing  the  plaintiff’s  action  for  the  dissolution  of  his  mar- 
riage with  the  female  defendant,  for  the  custody  of  the  two 
infant  children  of  the  marriage,  and  for  a declaration  that  the 
female  defendant  had  ceased  to  be  entitled  to  any  benefits  under 
a certain  separation  agreement  dated  the  3rd  March  1944. 

With  respect  to  the  third  claim  in  the  action  it  appeared  on 
the  argument  of  the  appeal  that  the  plaintiff  had  failed  to  obtain 
leave  from  a judge  as  required  by  Rule  772  before  joining  his 
claim  with  that  for  the  dissolution  of  his  marriage.  This  point 
was  apparently  not  raised  at  the  trial,  and  cannot  now  be  dealt 
with.  The  plaintiff,  in  any  further  proceedings,  will  be  required 
to  remedy  the  oversight  in  such  manner  as  he  may  be  advised. 

The  learned  trial  judge  delivered  his  reasons  for  judgment 
at  the  conclusion  of  the  trial,  and  in  doing  so  stated  as  follows: 

“The  evidence  adduced  by  the  plaintiff  in  this  case  is  en- 
tirely of  a circumstantial  nature,  and  I must  instruct  myself 
that  in  such  a case  the  circumstances  must  lead  to  the  conclusion 
that  adultery  was  committed  as  a necessary  conclusion.  I must 
be  satisfied,  not  only  that  the  circumstances  adduced  in  evidence 
are  consistent  with  the  commission  of  the  act  of  adultery,  but 
that  those  circumstances  are  such  as  to  be  inconsistent  with  any 
other  rational  conclusion. 
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“Bearing  in  mind  that  the  burden  of  proof  rests  upon  the 
plaintiff,  does  the  evidence  go  to  a sufficiently  great  length  to 
justify  me  in  coming  to  that  conclusion?  I think  not.” 

It  is  evident  that  the  learned  trial  judge  was  following  what 
has  been  extracted  from  certain  cases  in  an  article  on  “Divorce” 
appearing  in  1925-38  Supplement  to  C.E.D.  (Ont.)  at  p.  385, 
which  reads  as  follows: 

“It  is  not  necessary  to  prove  the  direct  fact  of  adultery. 
In  almost  every  case  the  fact  is  inferred  from  circumstances 
that  lead  to  it  by  fair  inference  as  a necessary  conclusion;  but 
the  circumstances  must  be  such  as  would  lead  the  guarded  dis- 
cretion of  a reasonable  and  just  man  to  the  conclusion.” 

In  paraphrasing  the  sentences  just  quoted  the  learned  trial 
judge  was  properly  directing  himself  on  the  law  as  to  the  burden 
of  proof  as  it  was  originally  enunciated  by  Sir  William  Scott  in 
Loveden  v.  Loveden  (1810),  2 Hag.  Con.  1,  161  E.R.  648,  and 
subsequently  approved  in  Allen  v.  Allen  and  Belly  [1894]  P.  248 
and  Woolf  v.  Woolf,  [1931]  P.  134,  and  other  cases.  But  the 
author  of  the  article  in  question  then  proceeds,  after  the  above 
quoted  extract,  with  the  following  sentence:  “The  Court  must  be 
satisfied  not  only  that  the  circumstances  are  consistent  with  the 
commission  of  the  act  of  adultery,  but  that  they  are  such  as 
to  be  inconsistent  with  any  other  rational  conclusion,”  citing  as 
authority  therefor  Lichstein  v.  Lichsteiny  62  D.L.R.  581,  [1922] 
1 W.W.R.  224  {suh  nom.  L,  v.  L.  and  K.).  It  will  be  noted  that 
this  last  sentence  was  embodied  in  the  learned  trial  judge’s  in- 
structions to  himself. 

The  author  of  the  article  in  question  has,  I think,  misread  the 
Lichstein  judgment.  The  statement  last  quoted  does  not  form 
part  of  the  ratio  decidendi  of  the  Court,  but  appears  solely  in 
the  judgment  of  Turgeon  J.A.,  who,  after  discussing  the  manner 
in  which  circumstantial  evidence  in  a matrimonial  cause  should 
be  considered,  as  it  is  to  be  found  in  Allen  v.  Allen  and  Belly 
supray  and  in  Loveden  v.  Lovedeny  supray  summarizes  the  rule  and 
states  that  this  rule  is  closely  akin  to  that  followed  in  criminal 
cases  as  laid  down  by  Alderson  B.  in  Hodge’s  Case  (1838) , 2 Lew. 
C.C.  227,  168  E.R.  1136. 

It  should  be  noted  that  Mr.  Justice  Turgeon  did  not  say  that 
the  rule  applicable  in  divorce  actions  is  the  same  as  that  fol- 
lowed in  criminal  cases,  but  only  that  it  is  “closely  akin  to”  it. 
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In  Allen  v.  Allen  and  Bell^  supra,  Lopes  L.J.  stated: 

“It  is  not  necessary  to  prove  the  direct  fact  of  adultery,  nor 
is  it  necessary  to.  prove  a fact  of  adultery  in  time  and  place, 
because,  to  use  the  words  of  Sir  William  Scott  in  Loveden  v, 
Loveden  [supra],  ‘if  it  were  otherwise,  there  is  not  one  case 
in  a hundred  in  which  that  proof  would  be  attainable;  it  is  very 
rarely  indeed  that  the  parties  are  surprised  in  the  direct  fact 
of  adultery.  In  every  case  almost  the  fact  is  inferred  from  cir- 
cumstances which  lead  to  it  by  fair  inference  as  a necessary 
conclusion;  and,  unless  this  were  the  case,  and  unless  this  were 
so  held,  no  protection  whatever  could  be  given  to  marital  rights.’ 
To  lay  down  any  general  rule,  to  attempt  to  define  what  circum- 
stances would  be  sufficient  and  what  insufficient  upon  which  to 
infer  the  fact  of  adultery,  is  impossible.  Each  case  must  depend 
on  its  own  particular  circumstances.  It  would  be  impracticable 
to  enumerate  the  infinite  variety  of  circumstantial  evidentiary 
facts,  which  of  necessity  are  as  various  as  the  modifications  and 
combinations  of  events  in  actual  life.  A jury  in  a case  like  the 
present  ought  to  exercise  their  judgment  with  caution,  applying 
their  knowledge  of  the  world  and  of  human  nature  to  all  the 
circumstances  relied  on  in  proof  of  adultery,  and  then  determine 
whether  those  circumstances  are  capable  of  any  other  reason- 
able solution  than  that  of  the  guilt  of  the  party  sought  to  be 
implicated.” 

Thus,  in  my  opinion,  a fine  distinction  must  be  drawn  as 
between  the  rule  in  criminal  cases  and  the  rule  as  laid  down 
above,  and  followed  consistently  since  then  both  in  England 
and  in  Canada. 

In  a matrimonial  cause  supported  by  circumstantial  evidence 
only,  the  fact  of  adultery  is  to  be  inferred  from  circumstances 
which  lead  by  fair  inference  to  that  fact  as  a necessary  con- 
clusion, i.e.,  a logical  conclusion,  and  then  the  judge  or  jury 
must  determine  whether  those  circumstances  are  capable  of 
any  other  reasonable  solution.  It  is  not  requisite  that  the  con- 
clusion reached  by  fair  inference  should  be  the  sole  necessary 
conclusion.  It  may  be  one  of  several  necessary  conclusions. 
According  to  the  rule  in  Hodge’s  Case,  supra,  if  any  reasonable 
conclusion  other  than  that  of  the  guilt  of  the  accused  can  be 
reached  on  the  circumstantial  evidence  in  a criminal  case,  then 
the  Court  or  jury  is  precluded  from  finding  guilt.  But  this  ex- 
clusion does  not  follow  in  a civil  action.  If,  in  the  latter,  a Court 
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or  jury,  after  arriving  by  fair  inference  at  the  conclusion,  also 
concludes  that  the  circumstances  are  capable  of  some  other 
reasonable  solution,  then  the  Court  or  jury  is  called  upon  to 
exercise  a guarded  discretion,  such  as  would  be  exercised  by  a 
reasonable  and  just  man,  and  come  to  a conclusion  as  to  which 
of  the  two  or  more  rational  conclusions,  to  which  the  circum- 
stantial evidence  leads,  is  more  probable  in  the  circumstances 
of  the  case,  that  is,  to  apply  the  rule  in  civil  cases  as  set  out  in 
Cooper  V.  Slade  (1858) , 6 H.L.  Cas.  746,  10  E.R.  1488,  namely 
that  a mere  preponderance  of  probability  may  constitute  suffi- 
cient grounds  for  a verdict. 

It  is  of  interest  to  note  that  in  1931  the  Court  of  Appeal  of 
Saskatchewan,  consisting  in  the  main  of  the  same  judges  as  sat 
in  1922  in  the  Lichstein  case,  decided  in  Milton  v.  Milton  et  al.j 
[1931]  1 W.W.R.  162,  [1931]  1 D.L.R.  1007  that  (as  stated  in 

D. L.R.) : “It  is  not  necessary  in  order  to  succeed  on  a charge  of 
adultery  to  prove  the  direct  fact;  adultery  may  be  inferred  from 
circumstances  which  lead  to  it  by  fair  inference  as  a necessary 
conclusion.”  Allen  v.  Allen  and  Bell,  supra,  was  quoted  in  sup- 
port of  this  proposition  by  Martin  J.A.,  who  delivered  the  judg- 
ment of  the  Court. 

Thus  it  would  appear  that  the  Court  of  Appeal  in  Saskat- 
chewan did  not  feel  itself  bound  to  follow  any  such  application 
of  the  rule  in  criminal  cases  as  is  suggested  in  the,  Lichstein  case. 

I am  of  the  opinion  that  the  learned  trial  judge  in  the  case 
at  bar  erred  in  instructing  himself  as  herebefore  set  out,  and  did 
in  effect  direct  the  full  application  of  the  rule  in  criminal  cases. 
Thus  there  was  misdirection. 

After  a review  of  the  evidence,  it  is  impossible  for  me  to 
say  that  a trial  judge  properly  directing  himself  with  regard  to 
the  above  burden  of  proof  would  necessarily  dismiss  this  action. 

I am  therefore  of  the  opinion  that  the  appeal  should  be 
allowed,  and  a new  trial  directed.  In  the  circumstances  of  this 
appeal  I do  not  think  there  should  be  any  order  as  to  costs. 

Aylesworth  J.A.: — ^I  have  had  the  advantage  of  reading 
the  judgments  in  this  case  of  my  brothers  Henderson  and  Hope. 
I agree  with  my  brother  Henderson  in  dismissing  the  appeal 
with  no  order  as  to  costs. 

I desire,  however,  to  associate  myself  with  the  reasoning 
expressed  and  the  conclusions  reached  by  my  brother  Hope 
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upon  the  matter  Of  the  rule  to  be  applied  concerning  circum- 
stantial evidence  in  actions  for  divorce. 

Appeal  dismissed  without  costs^  Hope  J.A. 
dissenting  as  to  the  result. 

Solicitor  for  the  plaintiffs  appellant:  Clifford  H.  Howard, 
Toronto, 

Solicitor  for  the  defendant  wife,  respondent : Harold  J,  Kirby, 
Toronto, 
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[COURT  OF  APPEAL.] 

Rex  V*  Dick. 

Evidence — Confessions — Interrogation  of  Persons  in  Custody — Caution — 

General  Principles  of  Admissibility. 

It  is  not  enough,  to  make  admissible  a statement  made  to  the  police  by 
a person  in  custody,  for  the  witnesses  who  were  present  at  the  taking 
of  that  statement  to  swear  that  no  promise  was  held  out  to  the  ac- 
cused, and  no  threat  was  made.  The  circumstances  in  which  the 
statement  was  made  must  be  fully  enquired  into  and  considered. 

There  has  recently  been  a marked  increase  in  the  number  of  cases  of 
serious  crimes  in  which  incriminating  statements  made  by  the  accused 
to  the  police  have  been  tendered  in  evidence,  and  their  admissibility 
has  been  disputed.  This  increase  is  due  in  part  to  the  increase  in  the 
number  of  serious  crimes,  but  it  is  also  due  in  part,  particularly  in 
some  of  the  larger  centres  of  population,  to  the  adoption  by  the  police 
of  new  methods  of  obtaining  the  evidence  necessary  to  a conviction. 
It  is  important  that  the  Courts  should  see  that  the  practice  is  exer- 
cised within  proper  limits,  if  they  are  to  act  upon  the  evidence  so 
obtained. 

The  accused  was  twice  tried  for  the  murder  of  her  husband.  At  the 
first  trial  the  Crown  tendered  evidence  of  numerous  statements  made 
by  her  to  the  police  after  she  had  been  taken  into  custody,  and  these 
statements  were  all  admitted  in  evidence.  On  appeal  from  the  con- 
viction, a new  trial  was  order  (ante,  p.  105),  on  the  ground,  inter 
alia,  that  none  of  the  seven  statements  objected  to  by  counsel  for  the 
accused  should  have  been  admitted  in  evidence.  On  the  second  trial 
these  statements,  with  others,  were  again  tendered  in  evidence,  and 
the  trial  judge,  after  hearing  evidence  on  the  voir  dire,  rejected  all 
of  them,  on  the  ground  that  he  was  bound  to  do  so  by  the  express 
findings  of  the  Court  of  Appeal.  At  the  same  time  he  set  out  the 
rulings  he  would  have  made  had  he  not  been  so  bound,  and  according 
to  these  rulings  he  would  have  admitted  most  of  the  statements,  and 
excluded  the  others.  The  accused  was  acquitted  on  the  second  trial, 
and  the  Attorney-General  appealed.  Ibrahim  v.  The  King,  [1914] 
A.C.  599,  and  other  cases  cited  by  the  trial  judge,  were  clearly 
distinguishable  on  the  facts. 

Held,  the  appeal  must  fail.  The  statements  were  properly  rejected,  for 
the  reasons  set  out  in  the  judgment  on  the  first  appeal.  It  was  not 
necessary  to  discuss  whether  the  trial  judge  was  bound  to  follow  that 
judgment,  not  infrequently  against  his  own  opinion. 

An  appeal  by  the  Attorney-General  for  Ontario  from  the 
acquittal  of  the  respondent  on  her  second  trial,  before  McRuer 
C.J.H.C.  and  a jury,  on  a charge  of  murdering  her  husband,  John 
Dick.  The  second  trial  followed  an  earlier  judgment  of  the  Court 
of  Appeal,  ante,  p.  105,  87  C.C.C.  101,  2 C.R.  417,  [1947]  2 D.L.R. 
213. 

23rd  and  24th  April  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Henderson^  Laidlaw,  Hogg  and  Aylesworth 
JJ.A. 

W.  B.  Common,  K.C.,  for  the  Attorney-General  for  Ontario, 
appellant:  The  trial  judge  was  in  error  in  rejecting  the  state- 
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merits.  As  trial  judge,  he  had  a duty  to  find  the  facts,  and 
he  did  find  that  four  of  the  statements  were  free  and  voluntary. 
Having  so  found,  he  should  have  admitted  them  in  evidence,  and 
not  considered  himself  bound  by  the  judgment  of  this  Court  on 
the  former  appeal.  The  evidence  in  the  two  cases  cannot  be 
called  identical.  The  witnesses  called  on  the  voir  dire  were  differ- 
ent in  the  two  trials,  and  the  trial  judge  on  the  first  trial  made 
no  such  extensive  findings  of  fact  as  were  made  by  the  trial  judge 
on  this  trial.  [Robertson  C.J.O.:  On  the  former  appeal  seven 
statements  were  dealt  with;  here  I have  counted  eleven,  and 
the  extra  four  were  not  dealt  with  in  our  previous  judgment.] 

The  first  statement,  made  at  the  accused’s  house  on  19th 
March,  was  not  dealt  with  by  this  Court  at  all.  [Robertson 
C.J.O.:  I suppose  no  one  ever  considered  that  as  being  in  the 
nature  of  a confession.]  [Laidlaw  J.A.:  Do  you  suggest  that 
the  admission  of  that  statement,  or  of  the  one  made  at  the  police 
station  before  the  reporter  came  in,  could  have  affected  the 
verdict?]  Not  by  themselves,  but  the  Crown  relies  upon  the 
possible  cumulative  effect  of  all  the  statements  taken  together. 

The  trial  judge  would  have  rejected  the  statement  of  20th 
March,  “having  regard  to  all  the  circumstances”,  although  he 
found  that  there  had  been  no  inducement  or  threat.  This  was 
wrong  and  inconsistent.  [Aylesworth  J.A.:  Do  you  argue 
that  it  follows  from  that  finding  that  a statement  is  voluntary 
in  law?]  When  that  finding  is  made,  the  trial  judge  has  a 
discretion,  but  the  discretion  must  be  judicially  exercised. 
[Laidlaw  J.A.:  Is  the  onus  not  on  the  Crown  to  disprove  any 
improper  influence,  not  merely  an  inducement  or  threat?]  Yes, 
but  the  trial  judge  here  does  not  state  any  of  the  circumstances 
on  which  he  rejects  it.  [Henderson  J.A.:  One  very  important 
consideration  is  that  on  19th  and  20th  March  the  accused  was 
illegally  in  custody.]  There  is  no  suggestion  anywhere  in  the 
evidence  that  that  affected  the  free  and  voluntary  nature  of 
her  statements.  [Robertson  C.J.O.:  She  was  told,  on  19th 
March,  that  she  was  “being  detained”.  Is  it  not  a fair  inference 
that  she  thought  that  if  she  wanted  to  get  her  liberty  she  must 
talk?]  I submit  not.  She  had  a right,  of  which  she  did  not  avail 
herself,  to  go  into  the  witness  box  on  the  voir  dire.  Her  attitude 
remained  precisely  the  same  after  the  charge  of  murder  was  laid. 
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The  trial  judge  misinterpreted  Gach  v.  The  King,  [1943] 
S.C.R.  250,  79  C.C.C.  221,  [1943]  2 D.L.R.  417,  and  it  is  not 
authority  for  rejecting  a statement  on  the  ground  solely  that 
the  statement  was  made  in  answer  to  questions,  without  the  giv- 
ing of  any  preliminary  caution.  That  case  has  been  generally 
misunderstood.  The  true  ratio  decidendi  is  that  the  existence 
of  an  inducement  makes  a statement  inadmissible,  and  what 
Taschereau  J.  said  about  a caution  before  questioning  was 
obiter.  In  the  Gach  case  there  had  been  an  actual  inducement, 
and  no  warning  whatever  was  given. 

C.  R.  Magone,  K.C.,  for  the  appellant:  The  trial  judge  hav- 
ing determined  that  these  statements  were  voluntary,  it  becomes 
wholly  a question  of  law  whether  or  not  they  should  have  been 
admitted:  Rex  v.  Lai  Ping  (1904),  11  B.C.R.  102,  8 C.C.C.  467. 

This  Court  directed  a new  trial  without  restrictions.  The 
sole  issue  at  the  trial  was  the  guilt  or  innocence  of  the  accused. 
It  follows  that  all  necessary  facts  must  be  found  at  that  trial 
by  the  appropriate  tribunal.  The  question  of  fact  as  to  the 
voluntary  nature  of  the  statements  was  for  the  trial  judge,  with- 
out any  restriction  resulting  from  the  judgment  of  this  Court 
on  the  former  appeal.  While  the  facts  may  be  “identical”,  as 
stated  by  him,  the  evidence  on  which  he  found  those  facts  was 
different,  and  it  was  therefore  open  to  him  to  admit  the  state- 
ments. [Robertson  C.J.O.:  Did  this  Court  not  have  to  decide, 
as  a matter  of  law,  that  these  particular  statements  were  not 
admissible,  and  was  the  trial  judge  not  bound  to  follow  that 
decision?]  I submit  not,  because  this  Court’s  finding  as  to  their 
admissibility  was  based  on  a finding  that  they  were  not  volun- 
tary, and  that  finding  was  for  the  new  trial  judge  to  make,  un- 
fettered by  any  previous  decision. 

This  Court  held  that  the  statement  of  22nd  March  was  inad- 
missible, first,  because  it  was  made  after  a caution  referring  to  a 
charge  of  vagrancy,  and  secondly,  because  the  police  questioned 
the  accused.  That  was  a narrative  statement,  and  there  were  only 
two  questions.  On  this  point  I adopt  and  rely  on  Ibrahim  v.  The 
King,  [1914]  A.C.  599,  24  Cox  C.C.  174,  and  Rex  v.  Voisin,  [1918] 
1 K.B.  531,  13  Cr.  App.  R.  89,  26  Cox  C.C.  224. 

[Robertson  C.J.O.:  An  investigation  by  the  police  is  one 
matter,  and  the  obtaining  of  evidence  which  may  be  used  at 
the  trial  is  something  entirely  distinct.]  Quite  so. 
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In  both  Rex  v.  Voisin,  supra,  and  Rex  v.  Rohichaud  (1938), 
13  M.P.R.  23,  70  C.C.C.  365,  the  accused  was  taken  to  the  police 
station  and  held  without  any  process  or  charge;  so  too  in  Rex 
V.  Rodney  (1918),  42  O.L.R.  645,  30  C.C.C.  259,  43  D.L.R.  404. 

[Robertson  C.J.O.:  One  of  the  cases  you  cite  in  your  mem- 
orandum, Rex  V.  Anderson,  58  B.C.R.  88,  77  C.C.C.  295,  [1942] 
2 W.W.R.  302,  [1942]  3 D.L.R.  179,  indicates  that  a trial  judge 
has  a wider  latitude  in  rejecting  confessions  than  in  admitting 
them.]  Yes,  but  here  the  trial  judge  did  not  exercise  any  dis- 
cretion at  all,  but  simply  followed  what  he  conceived  to  be 
the  effect  of  the  judgment  of  this  Court  on  the  former  appeal. 
Rex  V,  Anderson  also  lays  it  down  that  a confession  must  be 
either  admissible  or  inadmissible;  see  also  Rex  v.  Rasmussen,  9 
M.P.R.  41,  62  C.C.C.  217,  [1935]  1 D.L.R.  97.  The  matter  of 
admitting  evidence  of  a confession  is  not  entirely  within  the 
discretion  of  the  trial  judge:  Thiffault  v.  The  King,  [1933]  S.C.R. 
509,  60  C.C.C.  97,  [1933]  3 D.L.R.  591.  See  also  Rex  v.  Byers, 
57  B.C.R.  33,  77  C.C.C.  164,  [1942]  1 W.W.R.  587,  [1942]  2 
D.L.R.  104,  per  O’Halloran  J.A.,  for  an  indication  that  the 
question  is  a substantial  one,  and  that  a wrong  rejection  of  a 
confession  may  bring  about  a substantial  miscarriage  of  justice. 

Rex  V.  Scory,  [1945]  1 W.W.R.  15,  83  C.C.C.  306,  [1945]  2 
D.L.R.  248,  puts  a wrong  interpretation  upon  Gach  v.  The  King, 
supra,  which  can  be  authority  only  for  the  statement  that  where 
an  inducement  has  been  held  out  it  is  necessary  for  the  Crown 
to  prove  the  giving  of  a caution  to  remove  the  effect  of  that 
inducement.  Reg.  v.  Thompson,  [1893]  2 Q.B.  12,  which  is 
quoted  by  Taschereau  J.  in  support  of  his  remarks  about  the 
necessity  for  a caution,  was  a case  where  an  inducement  had  been 
held  out.  Any  other  interpretation  of  the  Gach  case  would  be 
inconsistent  with  Prosko  v.  The  King  (1922),  63  S.C.R.  226, 
37  C.C.C.  199,  66  D.L.R.  340,  and  Beatty  v.  The  King,  [1944] 
S.C.R.  73,  81  C.C.C.  1,  [1944]  1 D.L.R.  689. 

The  question  whether  or  not  the  accused  believed  that  only 
a written  and  signed  statement  could  be  used  in  evidence  against 
her  is  immaterial,  so  far  as  admissibility  is  concerned:  Rex  if. 
White  (1908),  18  O.L.R.  640,  15  C.C.C.  30. 

J.  J.  Robinette,  K.C.,  for  the  accused,  respondent : At  the  hear- 
ing of  the  last  appeal,  counsel  for  the  Crown  definitely  took  the 
position  that  the  statements  other  than  those  of  12th  April 
were  not  confessions,  but  only  self-serving  statements,  not  subject 
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to  the  rules  as  to  confessions.  Counsel  for  the  Crown  at  this 
trial  took  precisely  the  same  position.  That  being  so,  the  Crown 
cannot  seek  to  have  a third  trial,  based  upon  a different  theory: 
Savard  and  Lizotte  v.  The  King,  [1946]  S.C.R.  20,  85  C.C.C.  254, 
1 C.R.  105,  [1946]  3 D.L.R.  468. 

The  Crown’s  right  of  appeal  is  limited  to  questions  of  law 
alone,  and  if  the  question  here  involved  is  not  one  of  law  alone, 
there  is  no  right  to  come  to  this  Court. 

In  considering  a Crown  appeal,  s.  1014(2)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  applies,  and  the  appellant  should  show 
that  there  would  probably  have  been  a different  result:  Rex  v. 
Bourgeois,  [1937]  2 W.W.R.  97,  69  C.C.C.  120  at  136-7,  [1937] 
4 D.L.R.  553. 

As  to  those  statements  which  were  dealt  with  by  this  Court 
on  the  first  appeal,  the  trial  judge  was  bound  in  law  to  follow 
the  judgment  on  that  appeal.  That  judgment  held  the  state- 
ments to  be  inadmissible  because  of  the  cumulative  effect  of 
many  factors,  which  the  trial  judge  here  did  not  even  consider 
in  saying  what  he  would  have  done. 

As  to  the  statements  which  were  not  before  this  Court  for- 
merly, there  are  only  three  which  have  any  relevance  to  the 
charge.  Two  of  them  were  wholly  exculpatory,  and  the  Crown 
is  not  entitled  to  a new  trial  for  the  purpose  of  giving  them  in 
evidence.  The  third,  as  to  the  watch-chain  and  Romanelli,  was 
rejected  by  the  trial  judge,  in  his  discretion,  on  quite  different 
grounds. 

As  to  the  statement  of  12th  April,  the  trial  judge  would  have 
rejected  it  independently  of  the  judgment  on  the  former  appeal, 
because  no  caution  was  given,  under  the  authority  of  the  Gach 
case,  supra. 

The  decision  of  this  Court  as  to  the  admissibility  of  the  seven 
statements  constitutes  res  judicata  as  between  the  Crown  and 
the  respondent  on  this  charge:  Western  Canada  Power  Company 
V.  Berklint  (1916),  54  S.C.R.  285  at  299,  34  D.L.R.  467,  [1917] 
1 W.W.R.  1262;  Rex  v.  Nathanson,  22  Sask.  L.R.  108,  49  C.C.C. 
80  at  85-6,  [1927]  3 W.W.R.  550,  [1927]  4 D.L.R.  1035. 

W.  B.  Common,  K.C.,  in  reply:  Kinney  v.  Fisher  (1921),  62 
S.C.R.  546  at  550,  62  D.L.R.  566,  is  authority  against  the  argu- 
ment that  this  question  has  become  res  judicata.  I refer  also 
to  Rex  V.  Manchuk  or  Munchuk,  [1938]  O.R.  385  at  391 
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(reversed  without  discussion  of  this  point,  [1938]  S.C.R.  341,  70 
C.C.C.  161,  [1938]  3 D.L.R.  693),  and  Rex  v.  Sweetman,  [1939] 
O.R.  131,  71  C.C.C.  171,  [1939]  2 D.L.R.  70,  per  Hasten  J.A. 

Cur,  adv.  vult. 

16th  July  1947.  Robertson  C.J.O.: — This  is  an  appeal  by 
the  Attorney-General  for  Ontario  against  the  acquittal  of  the 
respondent,  on  the  6th  March  1947,  on  her  trial  before  McRuer 
C.J.H.C.,  at  the  assizes  at  Hamilton,  on  the  charge  of  murdering 
her  husband,  John  Dick,  on  or  about  the  6th  March  1946. 

This  was  the  second  trial  of  the  respondent  on  this  charge. 
On  16th  October  1946,  the  respondent  was  found  guilty  of 
murder  on  her  trial  before  Barlow  J.  and  a jury.  There  were 
charged  in  the  indictment,  with  the  respondent,  her  father  and 
one  William  Bohozuk,  but  neither  of  them  had  been  put  upon 
trial  at  the  time  of  respondent’s  acquittal  on  her  second  trial. 

The  single  ground  of  appeal  taken  in  the  notice  of  appeal  is 
as  follows:  That  the  learned  trial  judge  was  wrong  in  law  in 
rejecting  as  evidence  statements  made  by  the  accused  to  police 
officers  and  tendered  by  the  Crown  at  the  trial  herein. 

At  the  first  trial  a number  of  statements  of  the  accused  made 
to  police  officers  were  tendered  by  the  Crown,  and  were  admitted 
in  evidence,  after  witnesses  had  been  examined  upon  the  voir 
dire.  Upon  respondent’s  appeal  from  her  conviction  at  the  first 
trial  her  counsel  objected  to  seven  statements  in  all  that  he 
contended  should  not  have  been  admitted.  This  Court  was  of 
opinion  that  none  of  the  seven  statements  so  objected  to  should 
have  been  admitted,  and  a new  trial  was  ordered  on  that  ground 
and  on  grounds  of  misdirecion.  The  judgment  on  that  appeal  is 
reported  at  [1947]  O.R.  105,  87  C.C.C.  101,  2 C.R.  417,  [1947] 
2 D.L.R.  213. 

The  statements  that  were  questioned  and  ruled  inadmissible 
upon  the  first  appeal  were  not  all  the  statements  of  the  accused 
of  which  evidence  had  been  admitted  at  the  trial.  There  were 
statements  admitted  made  to  her  mother,  Mrs.  Maclean,  and 
statements  made  to  others,  as  to  which  no  objection  was  made. 
There  were  also  statements  made  to  the  police  before  the  accused 
was  taken  into  custody  that  were  admitted  in  evidence,  and  were 
not  challenged  upon  the  first  appeal.  The  statements  rejected 
were  all  statements  made  to  the  police  while  the  respondent  was 
in  custody. 
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On  the  second  trial  all  the  statements  of  the  accused  to  the 
police  that  were  admitted  on  the  first  trial  were  again  tendered 
in  evidence,  and  there  were  also  tendered  in  evidence  several 
other  statements  made  by  the  accused  to  the  police  while  she 
was  in  custody,  of  which  no  evidence  was  tendered  on  the  first 
trial.  All  these  statements  of  the  accused  were  rejected  by 
the  learned  Chief  Justice  presiding  at  the  second  trial,  after 
he  had  heard  evidence  on  the  voir  dire  in  relation  thereto.  His 
ruling  in  that  regard  is  the  subject  of  the  present  appeal. 

The  learned  Chief  Justice  delivered  reasons  at  considerable 
length  in  making  his  ruling.  He  considered  that  he  was  bound, 
by  the  express  findings  of  this  Court  in  disposing  of  the  first 
appeal,  to  reject  all  the  statements  tendered.  He  further  set 
forth  the  rulings  he  would  have  made  if  he  had  not  felt  himself 
bound  by  the  judgment  of  this  Court,  and  his  reasons  therefor. 
Some  of  the  statements  he  would  have  admitted  and  some  he 
would  have  rejected.  Included  among  the  statements  that  the 
learned  Chief  Justice  would  have  rejected  is  a lengthy  state- 
ment (not  in  writing),  alleged  to  have  been  made  to  the  police 
on  the  12th  April  1946,  in  the  course  of  a motor  car  drive.  On 
the  argument  of  the  first  appeal  to  this  Court  counsel  for  the 
Crown  most  vigorously  contended  for  the  admissibility  of  this 
statement,  asserting  that  it  was  the  only  one  of  the  statements 
that  had  real  importance,  and  that  without  it  the  Crown  had 
no  case,  the  other  statements  being  palpably  false,  and  any 
other  evidence  being  insufficient  to  support  a conviction.  Upon 
the  argument  of  the  present  appeal  counsel  for  the  Crown 
took  a different  position,  and  argued  that  all  the  statements 
rejected  should  have  been  admitted,  and  were  of  importance 
to  the  Crown’s  case. 

This  important  change  in  position  was  practically  forced 
upon  counsel  for  the  Crown,  for  while  they  still  contended  that 
the  statement  of  12th  April  was  improperly  rejected,  the  trial 
judge  had  ruled  against  them,  and  had  expressed  his  own 
opinion  that  this  statement  must  be  excluded  upon  a ground 
that  would  be  equally  binding  upon  the  Court  of  Appeal.  Although 
there  was  some  difference  in  the  evidence  upon  the  second  trial 
from  that  given  on  the  first  trial  (as  to  some  features  of 
which  I shall  have  occasion  to  comment) , in  a substantial  degree 
the  evidence  was  the  same  on  both  trials.  Counsel  for  the  Crown, 
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therefore,  found  themselves  in  the  position  of  disputing  the 
arguments  of  counsel  for  the  Crown  on  the  first  appeal,  and 
of  putting  a new  face  upon  the  Crown’s  case.  This  circumstance, 
together  with  the  fact  that  the  learned  Chief  Justice  of  the 
High  Court,  while  giving  full  effect  to  the  judgment  of  this 
Court  on  the  former  appeal,  and,  perhaps,  going  somewhat 
further,  made  his  findings  on  disputed  questions  of  fact  relevant 
to  the  admissibility  of  the  respondent’s  statements  to  the 
police,  and  delivered  reasons  that  were,  as  to  most  of  the  state- 
ments, directed  to  support  their  admissibility,  has  made  the 
case  we  have  to  deal  with  a difficult  case  to  state  and  not  a 
simple  case  to  deal  with. 

In  the  judgment  of  this  Court  on  the  first  appeal  seven  state- 
ments were  dealt  with  and  were  ruled  inadmissible.  I have 
counted,  and  I trust  with  accuracy,  eleven  statements  in  the 
ruling  of  the  Chief  Justice  of  the  High  Court.  The  first  of  the 
eleven  is  a brief  oral  statement  made  by  the  respondent  to 
Inspector  Wood  in  answer  to  questions  put  by  him  on  his  arrival 
at  her  home  on  19th  March  1946,  and  before  she  was  taken 
into  custody.  What  she  said  on  that  occasion  was  not,  as  I 
recall  it,  among  the  seven  statements  in  question  on  the  first 
appeal,  and  certainly  we  did  not  rule  it  inadmissible,  it  having 
been  made  before  respondent  was  taken  into  custody.  The 
concluding  remark  in  the  conversation  was  made  by  Inspector 
,Wood,  who  said:  '‘Well,  you  better  put  your  coat  on  and  we 
will  go  to  the  police  station  and  discuss  the  matter  further.” 

The  second  of  the  eleven  statements  ruled  on  by  the  Chief 
Justice  of  the  High  Court  consisted  of  a conversation  between 
respondent  and  Inspector  Wood  soon  after  their  arrival  at  the 
police  station  on  19th  March.  No  charge  had  yet  been  laid 
against  her,  nor  was  any  charge  laid  that  day,  although  Inspector 
Wood  admitted  in  cross-examination,  when  first  put  in  the 
witness-box  on  the  second  trial,  that  he  took  respondent  into 
custody  between  twelve  noon  and  one  o’clock  on  19th  March, 
and  that  she  had  remained  in  custody  ever  since.  Sergeant 
Preston,  who  accompanied  Inspector  Wood  on  this  occasion,  says 
that  it  was  about  noon  v/hen  they  arrived  at  respondent’s  resi- 
dence, and  that  she,  with  her  father  and  mother,  was  seated  at 
the  dining-table,  and  that  it  was  12.30  p.m.  when  they  arrived 
back  at  the  police  station.  Sergeant  Preston,  when  cross-exam- 
ined as  a witness  on  the  voir  dire,  said  that  from  the  time 
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respondent  stepped  into  the  police  car  on  19th  March  she  had 
constantly  been  in  custody. 

On  the  occasion  of  the  second  of  the  eleven  statements 
Sergeant  Preston  went  to  look  for  a shorthand  reporter  when 
the  police  arrived  with  respondent  at  the  police  station.  In 
his  absence  respondent  began  to  talk  to  Inspector  Wood.  She 
was  speaking  of  her  husband  running  around  with  women, 
particularly  a woman  whose  name  she  mentioned,  but  he  paid 
little  attention  to  her  until  Sergeant  Preston  came  back  and 
said  there  was  no  reporter  available  just  then.  As  it  was  a 
case  of  waiting,  he  says  that  as  respondent  went  on  talking,  he 
started  to  ask  questions.  The  questions  he  put  and  the  answers 
he  received  he  wrote  down,  and  they  constitute  the  second  of 
the  eleven  statements.  No  caution  was  given  the  respondent 
at  or  before  this  interview.  The  questions  and  answers  fill  about 
two  and  a half  pages  of  the  transcript  of  evidence.  The  Chief 
Justice  of  the  High  Court  treated  what  was  said  on  this  occa- 
sion by  the  respondent,  before  any  questions  were  asked,  as 
one  statement  (the  second),  and  what  was  said  in  answer  to 
the  questions  of  Inspector  Wood,  as  the  third  statement.  The 
former  he  would  admit  if  he  were  not  bound  to  reject  it  by  the 
judgment  of  the  Court  of  Appeal;  the  latter  he  would  reject  be- 
cause of  the  absence  of  a caution.  As  appears  by  the  reported 
judgment  of  the  Court  of  Appeal  (see  foot  of  p.  118,  ante) 
it  did  not  deal  with  any  statement  made  by  the  respondent  on 
this  occasion,  except  what  was  said  in  answer  to  questions  put 
by  Inspector  Wood.  This,  the  third  statement  of  the  eleven,  was 
in  fact  the  first  statement  dealt  with  by  the  Court  of  Appeal. 
There  does  not  appear  to  be  anything  of  consequence  in  the 
statements  made  by  respondent  to  Inspector  Wood  before  his 
questioning  began. 

Two  more  statements  were  taken  from  the  respondent  on 
the  19th  March.  The  first  was  taken  by  a shorthand  reporter 
in  the  presence  of  Inspector  Wood  and  Sergeant  Preston.  It 
became  ex.  “A’’  on  the  taking  of  evidence  on  the  voir  dire,  and 
makes  23  pages  of  the  appeal  book.  It  is  in  the  nature  of  an 
examination,  the  questions  being  put  by  Inspector  Wood.  No 
charge  had  been  laid  against  the  respondent,  but  she  was  told 
that  she  was  being  detained  in  connection  with  the  death  of 
her  husband.  While  she  was  told  also  that  she  was  not  obliged 
to  make  any  statement  unless  she  wished  to  do  so,  the  whole 
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proceeding  could  hardly  have  had  any  other  meaning  to  her 
than  that  she  had  better  answer  the  questions  put  to  her  if  she 
wanted  to  be  released  from  custody. 

Immediately  after  this  long  examination  Inspector  Wood  and 
Sergeant  Preston  took  the  respondent  out  in  a motor  car,  with 
two  policemen  in  uniform  occupying  the  front  seat.  The  pur- 
pose was  to  have  her  indicate  the  location  of  certain  places  that 
she  had  referred  to  in  her  examination.  No  statement  in  writ- 
ing was  taken  on  this  occasion,  but  evidence  was  tendered  of 
statements  attributed  to  her  as  having  been  made  from  time 
to  time  during  the  course  of  the  drive.  Sergeant  Preston  took 
notes  at  the  time,  which  he  transcribed  on  their  return  from 
the  drive.  No  caution  of  any  kind  was  given  to  the  respondent 
before  setting  out  on  the  drive,  or  during  the  drive.  It  was  about 
5 p.m.  when  they  returned  to  the  police  station,  and  respondent 
was  then  locked  up  in  a cell. 

After  the  return  from  the  drive  on  the  19th  March  and 
after  the  respondent  had  been  locked  in  a cell  there  was  some 
further  conversation  between  her  and  Sergeant  Preston,  when 
she  informed  him  of  an  incident  when  an  Italian,  whom  she 
referred  to  as  Romanelli,  had  handed  her  a paper  bag  contain- 
ing a watch-chain  and  some  other  personal  articles  that  had 
belonged  to  John  Dick.  This  incident,  with  the  taking  of  the 
statement  in  shorthand  and  the  statements  made  in  the  course 
of  the  drive,  constitute  the  fourth,  fifth  and  sixth  of  the  state- 
ments ruled  upon  by  the  trial  judge  and  rejected.  There  is 
some  conflict  in  the  evidence  of  Sergeant  Preston  as  to  whether 
the  statement  of  having  been  handed  the  paper  bag  by  Romanelli 
was  made  on  the  19th  or  on  the  26th  of  March,  but  as  I read 
the  evidence,  the  19th  was  finally  determined  to  be  the  correct 
date. 

These  six  statements  of  the  eleven  tendered  were,  therefore, 
all  taken  on  the  one  day,  19th  March,  before  any  charge  was 
laid,  and  with  no  caution  other  than  what  was  said  by  Inspector 
Wood  at  the  beginning  of  his  examination  of  the  respondent, 
with  a shorthand  reporter  present.  The  Chief  Justice,  in  the 
course  of  his  judgment  on  the  question  of  their  admissibility, 
said  he  would  have  admitted  nos.  4 and  5,  but  would  have 
excluded  no.  6.  It  should  be  stated  that  nothing  was  heard  at 
the  first  trial  of  the  conversation  that  constitutes  no.  6,  and 
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there  was,  of  course,  no  ruling  upon  its  admissibility  by  the 
Court  of  Appeal. 

On  the  morning  of  20th  March  an  information  was  laid  charg- 
ing respondent  with  vagrancy.  She  was  brought  up  to  the 
police  court  and  was  formally  charged  and  remanded  in  custody. 
She  was  then  detained  at  the  police  court  building  so  that  her 
signature  might  be  obtained  to  the  transcription  of  the  state- 
ment taken  down  by  the  shorhand  reporter  on  the  previous  day. 
In  the  meantime  there  was  some  conversation  between  the 
respondent  and  Sergeant  Preston,  in  which  she  said  to  him,  “I 
hear  you  have  picked  up  Bohozuk”,  to  which  he  replied,  “Yes”. 
She  then  said,  “What  did  he  say?”  to  which  Preston  replied, 
“He  denied  everything”.  She  then  said  she  wished  to  add  to 
the  statement  which  she  had  made  on  the  previous  day,  ex.  “A”. 
Respondent  was  then  brought  into  the  office,  and  the  shorthand 
reporter  was  got.  What  was  then  said  appears  in  the  statement, 
ex.  “B”  on  the  voir  dire.  It  occupies  nine  pages  in  the  appeal 
book.  No  caution  of  any  kind  was  given  at  any  time  on  this 
occasion.  The  statement  was  again  in  question  and  answer 
form.  Inspector  Wood  doing  the  questioning.  This  is  the  seventh 
of  the  eleven  statements.  The  Chief  Justice  said  that,  if  acting 
independently  of  the  judgment  of  the  Court  of  Appeal,  he  would 
exclude  this  statement. 

Later  on  the  same  day  Sergeant  Preston  was  successful  in 
preventing  Mr.  Evans,  the  partner  of  Mr.  Walsh,  who  had  been 
retained  for  the  respondent,  from  communicating  with  her. 
Sergeant  Preston  correctly  surmised  that  Mr.  Evans  had  come 
to  see  the  respondent  for  the  purpose  of  advising  her  not  to 
sign  any  statements,  and  by  misrepresenting  the  facts  Sergeant 
Preston  continued  to  delay  Mr.  Evans  until  he  had  obtained 
respondent’s  signature  to  ex.  “A”.  No  other  statement  is 
signed  by  the  respondent. 

The  eighth  of  the  eleven  statement^  was  made  on  22nd 
March.  On  this  occasion,  as  the  result  of  some  investigations 
by  the  police,  respondent  was  brought  up  to  the  detective’s  office, 
and  she  was  asked  by  Sergeant  Preston  whether  she  had  any 
explanation  to  make  with  respect  to  certain  discoveries  the 
police  had  made.  That  led  to  her  making  the  statement,  ex. 
“C”  on  the  voir  dire.  She  was  cautioned  that  she  was  charged 
with  vagrancy,  and  was  asked  if  she  wished  to  say  anything  in 
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answer  to  the  charge.  The  caution  then  proceeded  in  the  usual 
form.  No  shorthand  reporter  was  available,  so  the  statement 
was  taken  down  in  longhand  by  Sergeant  Preston.  The  state- 
ment as  taken  down  was  not  read  over  to  the  accused,  nor  was 
it  signed  by  her.  The  taking  of  the  statement  was  in  fact  not 
completed.  While  it  was  in  progress  Mr.  Tuchtie,  who  was  then 
acting  for  the  respondent,  came  in.  He  instructed  her  not  to 
make  any  further  statements.  This  uncompleted  statement  was 
the  fifth  statement  to  which  objection  was  taken  on  the  argu- 
ment of  the  first  appeal.  It  fills  five  typewritten  pages  of  the 
appeal  book.  Both  Inspector  Wood  and  Sergeant  Preston  knew 
from  Mr.  Tuchtie  that  he  had  instructed  the  respondent  not  to 
make  any  further  statements. 

On  26th  March  the  respondent  was  taken  from  the  gaol  to 
the  central  police  station.  A charge  of  murder  had  been  laid 
against  her  that  morning.  While  at  the  central  police  station 
the  respondent  was  questioned  by  Inspector  Wood  and  Sergeant 
Preston,  the  shorthand  reporter  also  being  present.  What  was 
said  on  this  occasion  was  later  transcribed,  but  was  not  signed 
by  the  respondent.  This  forms  ex.  “D”  on  the  voir  dire.  After 
the  reporter  had  been  dismissed.  Sergeant  Preston  further 
questioned  the  witness,  no  one  else  being  present.  He  enquired 
from  her  where  the  killing  took  place.  He  also  introduces  into 
his  account  of  this  interview  the  statement  with  respect  to 
the  handing  to  respondent  of  a paper  bag  containing  John  Dick’s 
watch-chain  and  some  other  articles  which  I have  already 
referred  to  under  date  of  19th  March. 

The  chief  importance  of  the  statements  contained  in  ex.  “D” 
arises  from  Inspector  Wood’s  adroit  questioning  of  the  respond- 
ent with  respect  to  her  former  statements  taken  before  the 
charge  of  murder  was  laid.  Whether  her  answers  have  the 
value,  as  admissions,  that  the  trial  judge  attached  to  them,  may 
be  questionable.  The  respondent  was  informed  that  an  infor- 
mation charging  her  with  the  murder  of  John  Dick  had  just 
been  laid,  and  a caution  in  the  usual  form  followed,  in  the  course 
of  which  respondent  interjected  a denial  of  the  charge.  When 
Inspector  Wood  invited  the  respondent  to  go  on  with  the  state- 
ment that  was  not  completed  owing  to  the  arrival  of  Mr. 
Tuchtie  and  his  advice  to  the  respondent,  she  declined  to  do  so 
and  gave  as  her  reason  Mr.  Tuchtie’s  advice,  of  which  Inspec- 
tor Wood  was  already  informed. 
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The  statement  of  26th  March  is  the  ninth  of  the  eleven 
statements.  That  part  of  it  that  was  taken  down  in  shorthand 
takes  up  a little  more  than  one  page  of  the  appeal  book.  The 
statements  made  by  respondent  to  Preston  after  they  were 
alone  appear  only  in  the  course  of  his  examination  as  a witness. 
The  trial  judge  says  that  he  would  have  admitted  the  statement 
of  26th  March  in  toto,  and  with  it  he  would  have  admitted  the 
previous  statement  of  22nd  March,  which  latter  statement  he 
would  have  rejected  but  for  the  admission  of  its  truth  made 
on  26th  March.  The  statement  of  26th  March  is  the  sixth  of 
the  seven  statements  objected  to  on  the  former  appeal. 

The  next  two  statements  ruled  upon  were  made  on  12th  April, 
respondent  being  still  in  custody.  Before  dealing  with  them  it 
is  proper  to  mention  three  other  occasions  when  Sergeant  Preston 
saw  the  respondent  and  questioned  her  in  regard  to  the  murder 
of  John  Dick.  The  dates  of  the  three  occasions  are  27th  March, 
3rd  April  and  6th  April.  They  are  of  some  importance  in  view 
of  the  contention  of  counsel  for  the  Crown,  which  the  Chief 
Justice  of  the  High  Court  seems  to  have  adopted,  that  the 
respondent  was  constantly  seeking  occasions  to  talk  with  the 
police.  On  27th  March  Sergeant  Preston  went  to  the  gaol 
to  bring  respondent  to  the  central  police  station,  when  she 
was  remanded  to  10th  April.  On  that  occasion,  after  appearing 
in  Court,  respondent  went  with  Prestion  into  a back  room  where 
some  of  the  earlier  statements  were  taken,  and  while  there  he 
asked  her  whether  her  story  about  Romanelli  and  Bohozuk 
was  true,  and  whether  she  would  be  prepared  to  face  Bohozuk. 
On  3rd  April  Preston  went  down  to  the  gaol  to  see  respondent, 
his  purpose  being,  he  says,  to  tell  her  that  they  had  not  been 
able  to  back  up  any  of  her  story  with  respect  to  Romanelli 
and  Bohozuk.  No  caution  was  given  on  this  occasion,  but 
Preston  admits  that  he  asked  respondent  some  questions  with 
relation  to  the  murder  of  John  Dick.  Again,  on  6th  April,  Preston 
went  to  the  gaol  and  saw  respondent,  and  his  evidence  indicates 
that  he  brought  her  again  to  the  central  police  station,  although 
he  was  unable  to  tell  the  reason  for  it.  Again,  no  caution  was 
given  and  Preston  admits  that  he  asked  respondent  some  ques- 
tions with  reference  to  the  crime.  He  says  that  he  was  seeking 
information  from  her  with  respect  to  the  murder  of  John  Dick, 
and  among  other  things  he  told  her:  “You  should  assist  us  to 
clear  the  matter  up.” 
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The  learned  trial  judge,  in  dealing  with  the  three  occasions 
of  27th  March,  3rd  April  and  6th  April,  said  that  the  Crown 
had  not  asked  that  anything  said  on  those  occasions  be  put  in, 
and  that  they  would  all  be  excluded.  The  evidence  is,  however, 
on  the  record  that  on  these  three  occasions  Sergeant  Preston 
initiated  the  interview  that  occurred. 

There  remain  the  two  interviews  of  12th  April.  The  first 
was  in  the  morning  and  was  with  Sergeant  Preston.  The 
respondent  had  sent  a message  that  she  wanted  to  see  him.  On 
his  arrival  he  asked  her  what  was  on  her  mind.  In  reply  she 
asked  him  a question:  “When  are  you  going  to  bring  the  old 
man  in?”  This  was  the  beginning  of  an  interview  that  lasted 
two  hours,  and  toward  the  close  of  it  the  suggestion  came  from 
Sergeant  Preston  that  resulted  in  Inspector  Wood  and  Sergeant 
Preston  driving  into  the  country  that  afternoon  over  a course 
principally  directed  by  respondent,  when  a number  of  statements 
were  made  by  her  having  direct  reference  to  the  alleged  killing 
of  John  Dick  by  Bohozuk  after  a long  quarrel.  No  caution  was 
given  at  any  time  on  that  day.  The  conversation  with  Sergeant 
Preston  in  the  morning  I treat  as  the  tenth  of  the  eleven  state- 
ments, and  what  was  said  in  the  course  of  the  drive  in  the 
afternoon,  as  the  last  of  the  eleven.  On  the  argument  of  the 
former  appeal  what  was  said  on  that  day,  including  both  morn- 
ing and  afternoon,  was  treated  as  one  statement,  making  the 
seventh.  The  Chief  Justice  of  the  High  Court  said  that  he 
would  have  rejected  both  morning  and  afternoon  statements 
of  12th  April,  agreeing  with  the  Court  of  Appeal. 

I do  not  propose  to  discuss  the  question  whether  the  learned 
Chief  Justice  of  the  High  Court  was  bound  to  follow  (not  in- 
frequently against  his  own  opinion)  the  judgment  of  the  Court 
of  Appeal  on  the  former  appeal.  Neither  do  I intend  to  discuss 
in  detail  the  numerous  reported  cases  cited  by  the  Chief  Justice 
in  support  of  his  own  opinion.  In  the  main,  the  reasons  that,  in 
my  opinion,  support  the  rejection  of  the  statements  in  question 
are  to  be  found  in  the  reasons  for  judgment  on  the  first  appeal. 
There  are  however,  some  observations  that  I desire  to  make. 

I have  set  forth,  in  perhaps  tiresome  detail,  certain  particu- 
lars in  respect  of  the  statements,  the  admissibility  of  which  was 
ruled  against.  I have  not  said  anything  as  to  their  contents. 
My  primary  purpose  was  to  make  it  plain  which  of  the  state- 
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ments,  rejected  on  the  second  trial,  were  ruled  upon  by  the 
Court  of  Appeal  on  the  former  appeal;  also,  to  distinguish  which 
of  the  statements  excluded  upon  the  second  trial  were  excluded 
solely  because  of  the  former  ruling  of  the  Court  of  Appeal,  and 
which  the  trial  judge  would  have  excluded  independently  of  any 
former  ruling  by  the  Court  of  Appeal.  Another  purpose  I have 
in  mind,  and  that  is  to  show  how  persistent  the  police  were, 
through  a period  of  more  than  two  weeks,  in  their  efforts  to 
extract  from  the  respondent  statements  that  are  now  sought 
to  be  used  as  evidence  to  convict  her.  Where  there  is  at  the  same 
time  the  irregular  conduct  which  was  discussed  in  the  judgment 
on  the  former  appeal,  such  as  taking  and  holding  the  respond- 
ent in  custody  for  a week,  either  with  no  charge  laid  against 
her  or  nothing  but  a sham  charge,  for  the  purpose  of  submitting 
her  to  frequent  questioning  in  regard  to  a murder,  and  the 
omission  to  caution  her,  or  to  caution  her  in  a proper  manner, 
it  becomes  evident  how  far  this  case  is  removed  from  such 
cases  as  Ihmhim  v.  The  King,  [1914]  A.C.  599,  from  which 
the  learned  Chief  Justice  of  the  High  Court  quoted  freely.  In 
that  case  a private  in  an  Indian  regiment  murdered  a native 
officer  of  the  regiment.  He  was  arrested  promptly,  and  soon 
after  he  was  taken  into  custody  the  major  commanding  the 
detachment  arrived  at  the  camp.  When  he  reached  the  guard- 
room  where  Ibrahim  was  held  the  major  said  to  Ibrahim:  “Why 
have  you  done  such  a senseless  act?”  He  said  nothing  more. 
To  this  Ibrahim  replied:  “Some  three  or  four  days  he  has 
been  abusing  me;  without  a doubt  I killed  him.”  It  was  argued 
that  Ibrahim’s  statement  was  inadmissible  as  not  being  a vol- 
untary statement,  but  obtained  by  pressure  of  authority  and 
fear  of  consequences,  and,  in  any  case,  as  being  the  answer  of 
a man  in  custody  to  a question  put  by  a person  having  authority 
over  him  as  his  commanding  officer.  Lord  Sumner  spoke,  at 
p.  608,  of  what  the  major  had  said  to  Ibrahim  in  this  way: 
“In  truth,  except  that  Major  Barrett’s  words  were  formally 
a question  they  appear  to  have  been  indistinguishable  from  an 
exclamation  of  dismay  on  the  part  of  a humane  officer,  alike 
concerned  for  the  position  of  the  accused,  the  fate  of  the  de- 
ceased, and  the  credit  of  the  regiment  and  the  service.”  The 
simple  facts  of  the  Ibrahim  case  resemble  the  facts  of  the  pres- 
ent case,  if  at  all,  only  in  the  remotest  degree.  Even  with  the 
description  that  I have  quoted  from  Lord  Sumner  of  the  occur- 
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rence  that  was  under  discussion  in  that  case,  he  considered 
it  proper  to  refer  to  the  other  evidence  supporting  the  charge, 
which  he  said  “did  not  depend  at  any  point  on  the  evidence  of 
one  witness  only”,  and  concluded  by  saying  (at  p.  618)  that 
“when  the  preponderance  of  unquestioned  evidence  is  so  great, 
their  Lordships  cannot  in  any  view  of  the  matter  conclude  that 
there  has  been  any  miscarriage  of  justice,  substantial,  grave  or 
otherwise.” 

While  in  the  Ibrahim  case  Lord  Sumner  made  a most  useful 
review  of  many  of  the  decisions,  and  the  case  will  always  be 
regarded  as  one  of  great  weight,  it  laid  down  no  general  rule. 
With  respect  to  that  Lord  Sumner  said,  at  p.  614:  “Having  regard 
to  the  particular  position  in  which  their  Lordships  stand  to 
criminal  proceedings,  they  do  not  propose  to  intimate  what  they 
think  the  rule  of  English  law  ought  to  be,  much  as  it  is  to  be 
desired  that  the  point  should  be  settled  by  authority,  so  far  as 
a general  rule  can  be  laid  down  where  circumstances  must  so 
greatly  vary.” 

With  respect,  I venture  to  think  that  the  concluding  words 
of  this  last  quotation  from  Lord  Sumner’s  speech  in  the  Ibrahim 
case  suggest  the  substantial  ground  of  the  difference  of  opinion 
in  the  present  case  between  the  learned  Chief  Justice  of  the 
High  Court  and  the  Court  of  Appeal.  The  circumstances  of 
this  case  relevant  to  the  admissibility  of  respondent’s  statements 
do  greatly  vary  from  the  circumstances  of  any  case  that  is 
cited  by  the  Chief  Justice  of  the  High  Court  in  his  review  of 
the  authorities.  The  Chief  Justice  was  throughout  watchful  to 
see  that,  in  connection  with  each  statement  of  the  accused  put 
forward  in  the  taking  of  evidence  on  the  voir  dire,  the  witness 
— or  each  of  the  witnesses,  if  there  were  more  than  one  giving 
evidence  of  it — was  asked  whether  there  had  been  any  promise 
held  out  to  the  accused,  or  any  threat  made.  That  is  all  quite 
as  it  should  be,  but  it  is  not  enough.  All  the  circumstances  are 
to  be  considered,  and  the  witness  is  not  always  an  independent 
judge  of  what  his  conduct  may  have  amounted  to.  There  are 
methods  of  putting  the  pressure  of  fear  or  apprehension  on 
the  mind  of  a prisoner  other  than  the  threat  of  physical  violence. 

There  has  been,  in  recent  years,  a marked  increase  in  the 
number  of  cases  of  serious  crimes  in  which  incriminating  state- 
ments of  the  accused  have  been  tendered  in  evidence,  and  dispute 
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as  to  the  admissibility  of  such  evidence  in  the  particular  case 
has  required  the  hearing  of  witnesses  on  the  voir  dire.  Such  a 
proceeding  was  formerly  a rather  rare  event.  In  part,  no  doubt, 
this  increase  is  due  to  an  increase  in  the  number  of  cases  of 
serious  crimes  that  come  before  the  Courts.  In  part,  however, 
it  is  due,  particularly  in  some  of  the  larger  centres  of  population, 
to  the  adoption  by  the  police  of  new  methods  of  obtaining  the 
evidence  necessary  to  a conviction.  It  is  important  that  the 
Courts  should  see  that  the  practice  is  exercised  within  proper 
limits,  if  they  are  to  act  upon  evidence  so  obtained.  This  is  not 
to  establish  any  new  law.  It  is  nothing  more  than  the  applica- 
tion of  long-established  principles  of  the  law  of  evidence  to 
new  conditions  or  practices. 

An  obvious  attempt  was  made  on  the  second  trial  of  this 
respondent  to  make  it  appear  that  it  was  the  respondent  who 
was  seeking  interviews  with  the  police,  and  not  the  other  way 
about.  The  Chief  Justice  of  the  High  Court,  in  the  course  of 
his  judgment  on  the  admissibility  of  her  statements  to  the 
police,  speaks,  with  some  comment,  of  her  as  “sending  repeat- 
edly for  the  police”.  The  only  occasion  I have  been  able  to  find 
in  the  evidence  of  her  sending  for  the  police  is  that  of  11th  April, 
when  she  asked  Sergeant  Preston  to  some  to  see  her.  He  came 
on  12th  April  in  answer  to  this  request,  and  it  appears  from  his 
evidence  that  what  she  wanted  was  to  ask  him  whether  her 
father  had  yet  been  brought  in.  The  only  evidence  I can  find 
of  her  expressing  a desire  to  see  the  police  about  a statement 
is  Sergeant  Preston’s  evidence  of  a conversation  he  had  with 
her  on  20th  March,  when  she  was  being  held  at  the  central 
police  station  for  the  purpose  of  obtaining  her  signature  to  the 
statement  (ex.  “A”  on  the  voir  dire)  made  on  the  previous  day. 
Sergeant  Preston  says  that  following  the  conversation  he  had 
with  her,  she  said  there  was  something  she  wished  to  add  to 
the  statement  made  the  previous  day.  Sergeant  Preston  in- 
formed Inspector  Wood  of  this,  and  they  obtained  the  statement, 
ex.  “B”  on  the  voir  dire,  a statement  that  the  Chief  Justice 
of  the  High  Court  thought  should  be  excluded.  The  governor  of 
the  gaol  (F.  Lalonde)  and  the  matron  (Mrs.  Andrews)  were 
called  for  the  prosecution  to  give  evidence  of  the  allegedly 
frequent  requests  to  see  the  police  that  it  was  sought  to  estab- 
lish as  having  been  made  by  the  respondent.  Both  of  them 
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remember  definitely  the  one  call  of  11th  April,  which  resulted 
in  Sergeant  Preston  coming  to  the  gaol  on  12th  April.  Neither 
of  them  could  give  the  date  or  occasion  of  any  other.  Mrs. 
Andrews,  through  whom  respondent’s  calls  would  require  to 
be  made,  plainly  had  no  recollection  whatever  of  any  such  call 
but  the  one.  Lalonde  said  there  were  other  calls,  but  he  was 
unable  to  give  any  particulars  of  them.  He  thought  Inspector 
Wood  was  one  who  was  sent  for  by  respondent,  and  that  Inspec- 
tor Wood  came.  Inspector  Wood  tells  of  no  such  occasion.  Then, 
in  answer  to  a leading  question,  Lalonde  said  he  believed  that 
two  policemen,  “Bill  Stamp”  and  “Al.  Brown”,  were  called  at 
respondent’s  request,  and  that  they  came.  Nobody  named  Stamp 
or  Brown  was  called  to  testify,  nor  is  there  anything  in  the 
evidence  to  connect  them  with  the  case,  and  particularly  with 
the  making  of  a statement  by  the  respondent.  The  definite 
effort  on  the  part  of  counsel  for  the  Crown  on  the  second  trial 
to  shift  responsibility  for  the  constant  interviews  of  the  respond- 
ent by  the  police  is  significant.  It  is  plain  beyond  doubt  that 
Inspector  Wood  and  Sergeant  Preston  were  the  persons  in 
charge  of  this  investigation,  and  that  they  were  the  persons  by 
whom  the  respondent  would  be  seen  in  connection  with  it.  Their 
evidence  is  on  the  record. 

It  is  proper  that  I should  point  out  that  in  our  judgment 
on  the  first  appeal  we  did  not  discuss,  nor  have  we  to  decide  in 
the  present  appeal,  any  question  of  the  propriety  of  the  inter- 
rogation by  the  police  of  persons,  whether  in  custody  or  not, 
for  the  purpose  of  investigating  a crime.  The  whole  question 
here  arises  at  a later  stage  and  is  a question  of  the  admissibil- 
ity in  evidence  at  the  trial  of  statements  obtained  as  the  state- 
ments in  question  here  were  obtained.  Neither  are  we  determin- 
ing a question  of  the  right  of  the  Crown  to  use  in  evidence  an 
incriminating  statement  made  to  the  police  by  a person  in 
custody  with  respect  to  some  other  offence  than  the  offence 
in  respect  of  which  such  person  is  in  custody  and  has  been 
cautioned.  That  is  not  the  question  involved  here.  While  it  is  true 
that  it  is  made  a ground  of  objection  to  some  of  the  statements 
that  the  respondent  was  cautioned  in  respect  of  the  charge  of 
vagrancy  on  which  she  was  held,  yet  she  was  not  questioned 
at  all  by  the  police  with  respect  to  vagrancy.  The  questions  put 
to  her  were  directed  to  the  murder  of  John  Dick,  although  the 
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only  caution,  when  any  caution  was  given,  before  the  charge 
of  murder  was  laid  on  26th  March,  was  in  respect  of  a charge 
of  vagrancy.  There  was  no  merely  incidental  disclosure  of 
respondent’s  connection  with  the  death  of  John  Dick.  That 
was  the  whole  subject  of  the  questions  asked. 

Counsel  for  the  Crown,  in  the  course  of  argument  of  this 
appeal,  commented  upon  that  sentence  of  the  reasons  for  judg- 
ment on  the  first  appeal  which  concluded  what  was  said  in 
regard  to  the  admissibility  of  the  statements  to  the  police  which 
had  been  in  question  on  that  appeal.  Having  stated  at  consider- 
able length  the  several  grounds  upon  which,  in  our  opinion,  the 
statements  should  have  been  rejected,  the  judgment,  in  so  far 
as  that  matter  was  concerned,  concluded  as  follows : 

“In  my  opinion  such  of  the  statements  admitted  in  evidence 
here  as  were  taken  without  the  giving  of  a preliminary  caution 
(including  therein  the  statement  of  12th  April),  and  any  state- 
ments taken  by  the  police  before  the  laying  of  the  charge  of 
murder,  were  improperly  admitted  in  evidence  as  voluntary 
statements.” 

Counsel  chose  to  treat  this  sentence  as  setting  forth  com- 
prehensively the  grounds  upon  which  the  Court  considered  the 
statements  should  be  rejected,  as  if  there  did  not  exist  the 
several  pages  preceding  it  in  which  the  grounds  upon  which  the 
Court  proceeded  were  stated.  I think  it  is  reasonably  plain  that 
what  was  intended  by  the  sentence  I have  quoted  was  to  give  a 
practical  direction,  merely  to  identify  what  statements  were  im- 
properly admitted,  in  the  opinion  of  the  Court.  Not.  all  state- 
ments made  by  the  respondent  to  the  police  were  included  in  that 
direction.  The  denial  of  any  knowledge  by  respondent  when 
Inspector  Wood  stated  the  purpose  of  his  coming  to  the  Carrick 
Avenue  house  on  19th  March  is  one.  Another  that  I recall  is 
a statement  made  by  respondent  some  days  before  the  discovery 
of  the  body  of  John  Dick,  to  a policeman  of  whom  she  made 
enquiry  about  John  Dick.  There  may  be  others.  It  is,  I think, 
reasonably  plain  that  the  sentence  quoted  was  not,  in  its  context, 
fairly  capable  of  any  meaning  other  than  that  I have  stated. 

There  was  but  the  one  ground  of  appeal  taken.  It  is,  there- 
fore, unnecessary  at  this  time  to  discuss  the  merits  of  the 
case  for  or  against  the  respondent.  The  appeal  fails  upon  the 
one  ground  of  appeal  taken,  and  it  should  be  dismissed. 
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Henderson  and  Laidlaw  JJ.A.  agree  with  Robertson  C.J.O. 

Hogg  J.A.: — am  in  agreement  with  the  reasons  given  by 
my  Lord  the  Chief  Justice,  and  with  the  conclusion  arrived  at 
by  him  that  the  appeal  should  be  dismissed. 

Aylesworth  J.A7: — have  read  the  reasons  for  judgment 
of  the  learned  Chief  Justice.  I am  in  complete  agreement  there- 
with and  have  nothing  to  add. 

Appeal  dismissed. 

Solicitor  for  the  Attorney-General,  appellant:  C,  R.  Magone, 
Toronto, 
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[COURT  OF  APPEAL.] 

Rex  V*  Gerson* 

Criminal  Law — Indictments  — Amendment  — Invalidity  of  Indictment 

Amended  in  Substance  without  Reference  to  Grand  Jury  — The 

Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  859,  860,  889,  893. 

A bill  of  indictment  was  preferred  charging  five  persons  with  conspiring 
with  each  other  and  with  fifteen  named  persons  “and  with  other 
persons  unknown”  to  commit  an  indictable  offence.’  A true  bill  was 
found  by  the  grand  jury.  After  a demand  had  been  made  for  par- 
ticulars, inter  alia,  of  the  “persons  unknown”  the  Crown  sought,  and 
obtained,  leave  to  amend  the  indictment  by  adding  three  names  to 
the  fifteen  already  set  out.  The  names,  and  the  evidence  relating  to 
these  persons,  had  in  fact  been  known  to  the  Crown  since  before  the 
preferring  of  the  bill  of  indictment.  The  trial  of  one  of  the  accused 
proceeded,  and  an  important  part  of  the  evidence  related  to  one  of 
the  persons  whose  names  were  added  by  the  amendment. 

Held,  there  was  no  power  in  the  Court,  in  the  circumstances,  to 
permit  the  amendment,  the  indictment  had  thereby  been  vitiated,  and 
the  accused  had  not  been  tried  according  to  law.  The  amendment 
was  one  of  substance,  and  could  therefore  be  made  only  by  the  grand 
jury.  Rex  v.  Wilkes  (1763-70),  19  State  Tr.  1075;  Rex  v.  Bainbridge 
(1917),  42  O.L.R.  203,  applied. 

Quaere,  whether,  if  an  order  for  particulars  had  been  made  under  s. 
859  of  The  Criminal  Code,  and  the  Crown,  in  compliance  with  that 
order,  had  set  out  the  three  additional  names  in  particulars,  this 
would  have  been  a valid  “amendment”  of  the  indictment  within  the 
scope  of  s.  860. 

An  appeal  by  the  accused  from  his  conviction,  before  Mc- 
Farland J.  and  a jury,  of  conspiracy  to  commit  an  indictable 
offence. 

20th  to  22nd  January  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Laidlaw  and  Aylesworth  JJ.A. 

J.  Sedgwick,  K.C.,  for  the  accused,  appellant:  The  trial  judge 
should  not  have  permitted  the  amendment  of  the  indictment 
after  it  had  been  found  by  the  grand  jury.  The  only  sections 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  which  provide  for 
amendments  are  ss.  889  and  893,  and  they  are  clearly  inappli- 
cable; s.  889  applies  to  an  amendment  made  in  the  course  of 
the  trial,  and  after  some  evidence  has  been  given,  while  s.  893 
refers  to  a defective  indictment.  As  to  amendment  by  the  Court 
in  matters  of  form  only,  according  to  the  old  formula,  see 
Tremeear’s  Criminal  Code,  5th  ed.  1944,  p.  1112. 

The  rule  is  that  all  known  names  of  persons  with  whom  the 
accused  is  alleged  to  have  conspired  should  be  set  out  in  the 
indictment.  Here  the  Crown  had  full  knowledge,  by  June  at 
the  latest,  and  yet  in  September  it  preferred  a bill  of  indictment 
including  these  persons,  if  at  all,  only  as  “persons  unknown”. 

47— [1947]  O.R. 
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At  the  trial,  practically  all  the  evidence  was  directed  towards  a 
conspiracy  between  the  accused  and  Sokolov,  and  that  was  not 
a conspiracy  which  had  been  passed  upon  by  the  grand  jury. 

No  one  suggests  that  this  indictment  was  defective,  so  as  to 
make  s.  893  applicable.  What  the  Crown  did,  in  amending,  was 
not  to  cure  a defective  indictment,  but  to  put  before  the  petit 
jury  an  indictment  referring  to  a wider  and  different  conspiracy. 
[Robertson  C.J.O.  : “Persons  unknown”  means  unknown  to 
whom?]  Surely  to  the  responsible  officers  of  the  Crown,  who 
prepare  and  present  the  bill  of  indictment:  Rex  v.  Nerlich 
(1915),  34  O.L.R.  298,  24  C.C.C.  256,  25  D.L.R.  138. 

In  Rex  V.  AdamSj,  tried  after  this  case,  McRuer  C.J.H.C.  re- 
fused to  allow  a precisely  similar  amendment.  It  was  in  fact 
the  same  indictment,  and  had  already  been  amended,  but  the 
trial  judge  told  the  jury  that  they  must  find  a conspiracy  with 
the  persons  named  in  the  indictment  as  found  by  the  grand  jury, 
and  that  if  they  found  only  a conspiracy  with  the  persons  named 
by  the  amendment  they  must  acquit.  In  the  present  case  there 
is  at  least  a possibility  that  the  petit  jury  considered  and  found 
only  a conspiracy  between  the  accused  and  Sokolov,  in  which 
case  the  accused  was  convicted  of  something  that  had  not  been 
passed  upon  by  the  grand  jury. 

J.  R.  Cartwright j K.C.  (Lee  A.  Kelley,  K.  C.,  with  him), 
for  the  Attorney-General  [called  upon  to  argue  on  this  point 
separately] : — We  admit  that  the  Crown  knew  about  Sokolov 
and  the  others  whose  names  were  added  weeks,  indeed  months, 
before  the  bill  went  before  the  grand  jury.  The  omission  of 
their  names  was  a mere  inadvertence,  discovered  the  night  be- 
fore the  trial.  It  would  also  appear  that  the  defence  had  full 
knowledge  of  them,  and  were  not  in  any  sense  taken  by  surprise. 

At  the  time  of  the  motion  for  leave  to  amend,  there  were  in 
existence  both  a demand  for  particulars  and  a notice  of  motion 
for  an  order  for  particulars,  including  the  names  of  all  persons 
with  whom  a conspiracy  was  alleged.  The  defence  obviously 
anticipated  that  there  would  be  others  in  addition  to  those  named 
in  the  indictment.  If  the  trial  judge,  instead  of  amending,  had 
permitted  us  to  give  a particular  setting  out  these  names,  the 
indictment  would,  under  s.  860,  have  been  deemed  to  be  amended 
accordingly.  The  trial  judge  therefore  took  only  one  step  in- 
stead of  two. 
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This  is  in  no  sense  a different  charge  in  substance  frorh  that 
which  was  before  the  grand  jury.  That  charge  was  one  of  con- 
spiring with  some  fifteen  other  named  persons  and  others  un- 
known to  commit  an  offence  against  The  Official  Secrets  Act, 
1939  (Dom.),  c.  49.  The  change  made  by  the  amendment  was 
therefore  one  of  form  only,  and  not  of  substance.  [Robertson 
C.J.O.:  Was  not  some  evidence  admitted  on  this  trial  which 
would  have  been  inadmissible  on  the  indictment  as  originally 
found?]  We  submit  not.  The  test  as  to  the  admissibility  of 
evidence  of  the  acts  and  declarations  of  co-conspirators  is  not 
whether  or  not  they  are  named  in  the  indictment,  but  whether 
they  are  in  fact  co-conspirators:  Koufis  v.  The  King^  [1941] 
S.C.R.  481  at  488,  76  C.C.C.  161,  [1941]  3 D.L.R.  657;  Cloutier 
V.  The  King,  [1940]  S.C.R.  131,  73  C.C.C.  1 at  7,  [1940]  1 D.L.R. 
553;  Rex  v.  Russell,  [1920]  1 W.W.R.  624  at  629-30,  656,  33 
C.C.C.  1,  51  D.L.R.  1;  Rex  v.  Canadian  Import  Co.  et  al.,  61 
C.C.C.  114  at  147,  165,  affirmed  62  C.C.C.  342,  [1935]  3 D.L.R. 
330. 

[Robertson  C.J.O.:  The  question  is  not  only  one  of  the 
admissibility  of  evidence.  The  jury  might  have  convicted  upon 
a finding  of  conspiracy  only  with  one  of  the  persons  named  in 
the  amendment,  and  surely  that  consideration  makes  the  amend- 
ment one  of  substance.]  The  Court  can  consider  whether  the 
amendment  is  substantial  only  upon  a consideration  of  the  evi- 
dence, and  here  the  whole  evidence  makes  it  clear  that  the  petit 
jury  could  not  possibly  have  found  a conspiracy  with  Sokolov 
alone.  Even  if  they  found  that  the  accused  had  communicated 
only  with  Sokolov,  that  would  make  him  a member  of  the  wider 
conspiracy  upon  which  the  Crown’s  case  was  based.  A man  may 
be  convicted  of  conspiracy  with  people  he  has  never  met,  or 
even  heard  of:  Rex  v.  Meyrick;  Rex  v.  Ribuffi  (1929),  21  Cr. 
App.  R.  94. 

Under  the  cases,  and  the  provisions  of  the  Code,  the  trial 
judge  had  legal  power  to  make  this  amendment,  and  it  was 
within  his  discretion:  Rex  v.  Clarke  (1907),  1 Alta.  L.R.  358, 
14  C.C.C.  57,  9 W.L.R.  243.  Section  889  has  been  in  the  Code 
since  1906,  but  s.  893  was  first  enacted  by  1925,  c.  38,  s.  22, 
and  was  taken  verbatim  from  the  English  Indictments  Act, 
1915,  c.  90.  9 Halsbury,  2nd  ed.  1933,  p.  142,  gives  a form  of 
address  to  the  grand  jury  when  a true  bill  is  brought  in,  and 
it  no  longer  contains  the  request  for  consent  to  amendments  of 
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form.  I suggest  that  this  is  because  the  equivalent  of  s.  893 
makes  such  a consent  unnecessary.  [Robertson  C.J.O.:  Arch- 
bold, Criminal  Pleading,  Evidence  and  Practice,  31st  ed.  1943, 
at  p.  48,  refers  to  Rex  v.  Cohen  (1909),  3 Cr.  App.  R.  180,  where 
it  was  held,  before  the  1915  Act,  that  the  amendment  should 
not  have  been  made,  but  that  there  had  been  no  substantial 
wrong  or  miscarriage.] 

Section  889  contemplates  much  more  than  a mere  correction 
of  clerical  errors:  see  subs.  4.  In  any  case,  this  amendment 
could  clearly  have  been  made  after  evidence  had  been  given, 
and  how  therefore  can  it  be  said  that  there  has  been  any  sub- 
stantial wrong?  Section  893  clearly  permits  an  amendment  at 
any  time,  and  must  be  read  with  s.  889.  Rex  v.  Fraser  (1923), 
17  Cr.  App.  R.  182,  is  authority  for  permitting  this  amendment 
under  s.  893.  Section  5(2)  of  the  English  statute,  relied  on 
there,  is  unnecessary  in  Canada  because  of  s.  889(3),  and  that 
form  was  retained  because  many  Provinces  have  no  grand  jury. 

We  rely  also  on  ss.  859  (p)  and  860,  as  to  particulars.  The 
first  particular  which  the  Crown  was  asked  to  supply  included 
the  names  of  all  persons  with  whom  the  accused  was  alleged 
to  have  conspired.  Since  the  indictment  already  named  a large 
number  of  persons,  the  defence,  in  this  motion,  must  have  re- 
ferred to  the  “persons  unknown”.  Had  we  given  these  names 
in  a particular,  under  s.  859,  the  indictment,  under  s.  860,  would 
have  been  deemed  to  be  amended  accordingly. 

Even  if  the  amendment  did  make  the  indictment  an  improper 
one,  the  accused  should  have  objected  before  pleading,  under 
s.  898.  The  objection  being  wholly  technical,  the  Court  should 
not  permit  it  to  be  raised  now  for  the  first  time. 

Generally,  there  are  only  two  restrictions  on  the  Court’s 
power  to  amend  an  indictment:  (1)  an  entirely  new  offence  must 
not  be  charged;  and  (2)  even  where  the  legal  power  exists,  the 
Court  should  not  permit  the  amendment  where  it  will  result  in 
an  injustice.  All  the  cases  fall  within  one  of  these  classes:  see 
Rex  V.  Johnston  (1902),  9 R.L.N.S.  210,  6 C.C.C.  232;  Rex  v, 
Loftus  (1926),  59  O.L.R.  65,  45  C.C.C.  390  (the  only  reported 
case  decided  after  the  1925  amendment) ; Rex  v.  Nerlich  (1915), 
34  O.L.R.  298,  24  C.C.C.  256,  25  D.L.R.  138.  Rex  v.  Rycer,  86 
C.C.C.  336,  2 C.R.  388,  [1946]  3 W.W.R  81,  [1947]  2 DL.R.  350, 
shows  how  far  the  power  of  amendment  has  been  extended. 
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It  is  true  that  it  has  been  said  that  the  Crown  should  give, 
either  in  the  indictment  or  in  particulars,  the  names  of  all 
persons  known  to  have  conspired.  The  omission  here  was  wholly 
inadvertent. 

Whatever  McRuer  C.J.H.C.  may  have  meant  by  his  ruling  in 
Rex  V.  Adams,  he  cannot  have  meant  that  the  indictment  was 
completely  vitiated;  otherwise  he  would  not  have  permitted  the 
trial  to  proceed.  His  view  must  have  been  that,  in  his  discretion, 
he  would  not  have  permitted  the  amendment.  If  the  Court  holds 
that  the  indictment,  because  of  the  amendment,  was  a nullity, 
this  will  mean  that  not  only  this  appellant,  but  others  who  were 
acquitted  on  the  same  indictment,  have  never  been  tried:  Crane 
V,  Director  of  Public  Prosecutions,  [1921]  2 A.C.  299. 

The  appellant’s  argument  amounts  to  saying  that  the  powers 
of  the  Court,  and  its  jurisdiction  to  amend,  are  dependent  on 
the  state  of  mind  of  Crown  counsel. 

Unless  the  matter  is  fatal  to  jurisdiction,  this  is  eminently  a 
case  for  applying  s.  1014(2)  of  the  Code,  and  it  cannot  be  sug- 
gested that  there  was  any  real  prejudice  to  the  accused. 

J.  Sedgwick,  K.C.,  in  reply:  The  Rycer  case,  supra,  was 
decided  in  a Province  where  there  is  no  grand  jury.  The  theory 
in  this  Province  has  always  been  that  a man  cannot  be  tried 
for  an  offence  until  the  grand  jury  has  brought  in  a bill  against 
him  for  that  offence. 

The  trial  judge  cannot  permit  an  amendment  merely  because 
he  thinks  no  one  will  be  hurt  by  it.  A defect  apparent  on  the 
face  of  the  indictment  (s.  898)  cannot  mean  a defect  known  to 
counsel. 

Rex  V.  Fraser  (1923),  17  Cr.  App.  R.  182,  deals  with  an 
amendment  under  what  corresponds  to  s.  893,  and  that  section 
applies  only  to  defective  indictments.  Section  889(3)  does  not 
completely  correspond  to  the  section  of  the  English  Act  relied 
on  in  the  Fraser  case,  and  that  subsection  can  surely  apply  only 
in  case  of  an  amendment  made  under  s.  889. 

The  cases  cited  by  the  respondent  as  to  the  admissibility  of 
evidence  are  distinguishable.  Rex  v.  Russell,  [1920]  1 W.W.R. 
624,  33  C.C.C.  1,  51  D.L.R.  1,  was  very  different  from  the  case 
at  bar;  Rex  v.  Loftus  (1926),  59  O.L.R.  65,  45  C.C.C.  390,  was 
a case  of  a defective  indictment;  the  Koufis  case,  [1941]  S.C.R. 
481,  76  C.C.C.  161,  [1941]  3 D.L.R.  657,  contains  a statement 
which,  if  read  apart  from  its  context,  is  extremely  wide,  and 
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the  decision  does  not  require  such  a statement — in  any  case,  the 
facts  are  very  different  from  those  in  the  case  at  bar;  Cloutier 
V.  The  King,  [1940]  S.C.R.  131,  73  C.C.C.  1,  [1940]  1 D.L.R. 
553,  does  not  support  the  proposition,  because  the  evidence  there 
in  question  was  directed  to  show  motive. 

Section  1014(2)  cannot  be  applied,  where  something  has  been 
done  that  should  not  have  been  done,  unless  the  Crown  estab- 
lishes conclusively  that  there  has  been  no  prejudice. 

[The  Court  then  directed  counsel  to  argue  the  other  grounds 
of  appeal.] 

A,  W,  Beament,  K.C.,  for  the  accused,  appellant:  The  principal 
defence  was  that  the  Crown  had  failed  to  prove  that  the  con- 
spiracy was  for  a purpose  prejudicial  to  the  safety  or  interests 
of  the  State,  or  that  the  accused  conspired  for  that  purpose.  In 
this  connection  it  was  most  material  that  Soviet  Russia  was  then 
an  ally  of  Canada,  but  the  trial  judge  told  the  jury  that  that 
fact  was  irrelevant.  This  was  clear  misdirection.  The  questions 
of  a prejudicial  purpose  and  the  usefulness  of  the  information 
to  a foreign  power  are  clearly  questions  of  fact:  see  subss.  2 and 
3 of  s.  3 of  The  Official  Secrets  Act,  1939;  cf.  Rex  v.  Palmer, 
[1937]  O.W.N.  371,  68  C.C.C.  20,  [1937]  3 D.L.R.  493.  The 
trial  judge’s  words  to  the  jury  could  only  have  had  the  effect 
of  making  them  think  they  had  no  right  to  draw  inferences  on 
these  two  vital  points,  and  that  he  was  deciding  them  as  matters 
of  law. 

The  evidence  given  by  the  accused  before  the  Royal  Com- 
mission should  not  have  been  admitted  in  evidence  against  him. 
This  case  is  distinguishable  from  Rex  v.  Mazer  all,  [1946]  O.R. 
762,  86  C.C.C.  321,  2 C.R.  261,  [1946]  4 D.L.R.  791.  Section 
6 of  the  Order  in  Council,  P.C.  411/1946,  is  invalid,  because  it 
it  legislation  by  reference,  passed  after  The  War  Measures  Act, 
R.S.C.  1927,  c.  206,  was  extinct,  and  extending  the  powers  given 
to  commissioners  under  The  Inquiries  Act,  R.S.C.  1927,  c.  99. 
The  Royal  Commissioners  here  therefore  had  only  such  powers 
as  were  given  to  them  under  that  Act,  and  possessed  no  judicial 
powers.  The  voir  dire  here  was  substantially  different  from 
that  in  Rex  v.  Mazerall,  and  many  facts  appear  here  that  were 
not  present  in  that  case.  In  particular,  the  Commissioners,  by 
violating  ss.  12  and  13  of  The  Inquiries  Act,  went  beyond  their 
authority,  and  the  Mazerall  case  is  clearly  inapplicable. 
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The  words  “any  charge  is  made”  in  s.  12  of  The  Inquiries 
Act  cannot  mean  “any  information  is  laid”.  A “charge”  is  not 
necessarily  a charge  of  a crime  at  all;  s.  13  uses  the  words  “any 
charge  of  misconduct”,  which  may  fall  far  short  of  crime.  It 
was  the  obvious  purpose  of  the  legislation  to  afford  protection 
to  a man  as  soon  as  his  reputation  was  attacked.  Here  it  is 
evident  that  while  the  appellant  was  being  questioned,  the  Com- 
missioners had  already  made  up  their  minds  that  he  had  com- 
mitted offences,  and  he  was  therefore  clearly  entitled  to  counsel 
under  s.  12.  The  letter  from  the  Minister  of  Justice  authorizing 
his  arrest  is  in  itself  a “charge”. 

Walker  v.  The  King,  [1939]  S.C.R.  214  at  217,  71  C.C.C. 
305,  [1939]  2 D.L.R.  353,  shows  that  Duff  C.J.C.  contemplated 
the  possibility  of  evidence,  given  under  the  compulsion  of  a 
statute,  and  not  made  inadmissible  by  any  specific  enactment, 
which  would  nevertheless  not  be  admissible.  Clearly,  if  there 
are  such  cases,  this  must  be  one.  [Laidlaw  J.A.:  Is  it  your 
contention  that  once  commissioners  have  made  up  their  minds 
that  a person  before  them  is  guilty  of  some  offence,  they  have 
no  jurisdiction  to  question  him  until  he  has  been  given  an  oppor- 
tunity to  have  counsel?]  Yes,  and  the  opportunity  must  be  a 
real  one. 

Although  the  appellant’s  original  apprehension,  under  the 
order  of  the  Minister  of  Justice,  was  lawful,  his  continued  deten- 
tion at  the  time  of  his  appearance  before  the  Royal  Commission 
was  not  authorized  by  the  order.  [Robertson  C.J.O.:  What 
difference  does  that  make  to  the  admissibility  of  his  evidence?] 
It  merely  shows  that  the  accused  was  actually  in  illegal  custody 
when  he  appeared  before  the  Commission,  and  was  absolutely 
prevented  from  seeing  counsel. 

The  documents  taken  by  Gouzenko  were  inadmissible  in 
evidence  on  the  principles  of  diplomatic  immunity.  Great  con- 
fusion of  thought  is  seen  on  this  subject  in  Rose  v.  The  King 
(1946),  88  C.C.C.  114.  Diplomatic  immunity  arose  as  part  of 
the  rules  respecting  the  comity  of  nations,  with  which  rules  we 
are  concerned  only  in  so  far  as  they  have  become  part  of  Ca- 
nadian law.  The  immunity  was  recognized  by  the  common  law, 
and  is  much  wider  than  that  provided  for  in  The  Diplomatic 
Privileges  Act,  1708:  The  Amazone,  [1940]  P.  40,  [1940]  1 
All  E.R.  269.  The  rules  are  set  out  in  6 Halsbury,  2nd  ed.  1932, 
p.  506.  The  authority  cited  for  the  exception  there  stated  is 
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Gillenherg’s  Case,  and  it  does  not  support  the  statement  in  the 
text,  because  it  refers  to  a simple  act  of  state,  not  purporting 
to  be  in  any  way  judicial.  A breach  of  diplomatic  privilege  does 
not  destroy  the  immunity,  but  merely  gives  ground  for  punish- 
ment by  non- juridical  act  of  the  executive.  [Robertson  C.J.O.: 
The  Court  was  not  asked  here  to  infringe  the  principle  of  im- 
munity, nor  was  it  asked  to  recognize  it  for  the  benefit  of  any 
person  entitled  to  it.  It  was  a subject  of  this  country  who  sought 
to  shelter  himself  behind  it,  in  connection  with  documents  which, 
even  if  they  were  at  one  time  entitled  to  immunity,  had  been 
produced  in  court  from  a wholly  different  custody.]  The  im- 
munity exists  until  it  is  waived  by  the  foreign  sovereign  or 
ambassador  by  a positive  act,  and  there  is  a presumption  against 
waiver.  Once  the  attention  of  the  Court  has  been  drawn  to  the 
existence  of  the  immunity,  it  should  proprio  motu  apply  it,  even 
if  no  claim  is  made  by  the  ambassador  or  anyone  else:  6 Hals- 
bury,  p.  509.  There  is  an  excellent  discussion  in  Engelke  v, 
Musmann,  [1928]  A.C.  433. 

[Robertson  C.J.O.:  These  documents  were  produced  from 
the  custody  of  the  Royal  Commission,  by  executive  action;  would 
not  that  executive  action  terminate  any  immunity?]  It  was  an 
illegal  breach  of  immunity;  in  Gillenherg’s  Case,  the  executive 
act  was  an  extra-legal  one.  [Robertson  C.J.O.:  That  case  seems 
to  make  it  clear  that  the  comity  of  nations  does  not  recognize 
an  immunity  which  will  prevent  a sovereign  state  from  taking 
action  against  an  ambassador  who  is  attacking  it  from  within.] 

The  documents  in  question  having  been  part  of  the  Embassy 
archives,  immunity  continued  to  attach  to  them  even  after  they 
had  been  illegally  removed  from  there.  Rex  v.  A,  B.,  [1941]  1 
K.B.  454,  seems  to  have  very  little  application  here.  The  judg- 
ment in  Rose  v.  The  King,  supra,  we  submit,  is  contrary  to  the 
established  principles.  It  is  true  that  illegality  in  obtaining  evi- 
dence does  not  affect  its  admissibility,  but  it  does  not  follow  that 
evidence  which  is  not  admissible  becomes  so  because  it  is  ob- 
tained by  illegal  means. 

J.  R.  Cartwright,  K.C,  {Lee  A.  Kelley,  K.C.,  with  him),  for 
the  respondent:  As  to  diplomatic  immunity,  Gouzenko’s  evidence 
is  that  the  Ambassador  knew  nothing  about  these  documents, 
and  was  not  permitted  to  know.  Bissonnette  J.  relies  on  this 
fact  in  his  judgment  in  Rose  v.  The  King  (1946),  88  C.C.C.  114. 
Barclay  J.  deals  with  this  point  in  one  paragraph,  which  is 
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unanswerable.  Once  it  is  shown  that  Ae  documents  were  pro- 
duced as  an  act  of  the  executive,  that  is  an  end  of  the  matter, 
and  this  Court  is  not  concerned  to  see  whether  or  not  the 
Government  has  violated  international  law.  Engelke  v.  Mus- 
mann,  [1928]  A.C.  433,  shows  clearly  the  conclusive  effect  of 
a statement  by  the  Attorney-General  to  the  Court  as  to  the 
existence  of  immunity.  There  was  no  formal  statement  in  this 
case,  but  there  can  be  no  presumption  of  immunity  where  the 
Attorney-General  himself  tenders  the  documents  as  evidence. 
The  Amazone,  [1940]  P.  40,  [1940]  1 All  E.R.  269,  does  not 
suggest  that  if  property  has  in  any  way  got  out  of  the  pos- 
session of  the  ambassador,  and  into  that  of  a citizen  of  the 
country,  there  is  any  way  in  which  it  can  be  recovered  on  any 
ground  of  immunity. 

Even  if  these  documents  were  stolen  by  Gouzenko  (which 
we  do  not  concede),  that  fact  is  wholly  immaterial:  Wigmore 
on  Evidence,  3rd  ed.  1940,  vol.  8,  s.  2183,  p.  5. 

As  to  misdirection,  the  trial  judge  fairly  and  correctly 
charged  the  jury  as  to  the  nature  of  the  offence  charged  and 
its  essential  ingredients,  and  did  not  withdraw  any  question 
from  their  consideration.  Everything  is  subject  to  the  consider- 
ation that  the  jury  must  first  find  that  a conspiracy,  of  the 
kind  alleged,  existed,  and  that  the  accused  was  a party  to  it. 
[Robertson  C.J.O.:  But  the  statute  requires  that  the  accused 
shall  have  a purpose  prejudicial  to  the  safety  or  interests  of 
the  State,  and  the  trial  judge  rather  draws  the  jury’s  attention 
to  the  prejudicial  character  of  the  acts  done.]  He  correctly 
stated  the  issue  earlier  on  the  same  page.  The  only  way  the 
Crown  can  prove  that  the  purpose  in  collecting  the  information 
was  a prejudicial  one  is  to  show  what  the  actual  purpose  was. 
The  proved  purpose  here  was  that  the  information  might  be 
forwarded  to  a foreign  power,  secretly  and  in  violation  of  oaths 
of  secrecy.  No  jury,  properly  instructed,  could  possibly  fail 
to  find  that  such  a purpose  was  prejudicial. 

It  was  perfectly  accurate  to  tell  the  jury  that  it  was  im- 
material that  Soviet  Russia  was  an  ally.  The  only  question, 
under  s.  3 of  The  Official  Secrets  Act,  1939,  is  as  to  a “foreign 
power”.  If  a person  gave  information  to  an  enemy  power,  he 
would  not  be  prosecuted  under  The  Official  Secrets  Act,  but 
would  be  charged  with  treason.  All  that  the  trial  judge  was 
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doing  was  to  counteract  the  moving  picture  of  Russian  heroism 
and  sufferings  which  had  been  drawn  by  counsel  for  the  defence. 

In . suggesting  that  the  accused’s  acts  themselves  should  be 
prejudicial,  the  error,  if  any,  was  against  the  Crown,  which 
was  required  to  prove  only  a prejudicial  purpose.  Further,  s. 
1014(2)  would  clearly  apply  to  this  error,  if  it  was  one.  No 
jury  could  possibly  have  come  to  any  other  conclusion  as  to 
either  the  prejudicial  purpose  or  the  nature  of  the  information 
to  be  communicated:  Rex  v.  Mazerall,  [1946]  O.R.  762  at  786, 
86  C.C.C.  321,  2 C.R.  261,  [1946]  4 D.L.R.  791. 

The  distinction  now  sought  to  be  drawn,  with  respect  to  the 
admissibility  of  the  evidence  given  before  the  Royal  Commission, 
between  this  case  and  Rex  v.  Mazemlly  supra,  was  not  raised 
at  the  trial.  The  main  point  here,  not  argued  at  any  length  in 
the  Mazerall  case,  is  the  failure  to  observe  ss.  12  and  13  of  The 
Inquiries  Act.  This  is  touched  on  in  the  Mazerall  judgment, 
where  it  was  treated  as  going  only  to  the  weight  of  the  evidence. 
In  construing  s.  12,  the  scope  and  wide  application  of  the  Act 
must  be  considered.  If  a commission  is  appointed  to  investigate 
allegations  of  misconduct  against  named  persons,  there  is  prob- 
ably a “charge”  from  the  outset.  But  when  the  commission  is 
at  large,  as  here,  it  cannot  be  said  that  the  moment  evidence 
is  given  which  may  tend  to  establish  someone’s  guilt,  a “charge” 
is  “made”  against  that  person.  A “charge”  must  mean  some- 
thing in  the  nature  of  a formal  charge.  The  only  case  I can 
find  even  remotely  in  point  is  Re  The  Imperial  Tobacco  Co, 
Ltd.  et  al.  and  McGregor,  [1939]  O.R.  213,  [1939]  3 D.L.R. 
750  {sub  nom.  Re  Imperial  Tobacco  Co.  and  Imperial  Tobacco 
Sales  Co.)  affirmed  [1939]  O.R.  627,  72  C.C.C.  321,  [1939]  4 
D.L.R.  99. 

The  requirement  that  the  commission  “shall  allow”  counsel 
means  no  more  than  that  permission  to  have  counsel  shall  not 
be  refused  if  it  is  asked  for.  There  is  nothing  to  suggest  that 
a commissioner  is  bound  to  call  on  the  person  to  state  whether 
or  not  he  wants  counsel.  [Aylesworth  J.A.:  Is  that  so  if  the 
commissioner  has  said  something  at  the  outset  which  persuades 
the  person  that  he  will  not  be  allowed  counsel?]  I submit  that 
there  is  no  infraction  of  the  section  unless  the  person  asks  for 
counsel,  and  is  refused. 
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There  was  no  duty  on  the  Commissioners  to  warn  Gerson 
that  he  was  entitled  to  object  to  answer:  Reg.  v.  Coote  (1873), 

L. R.  4 P.C.  599,  C.R.  [6]  A.C.  282. 

Even  if  the  Commissioners  should  have  told  the  accused 
that  he  was  entitled  to  counsel,  their  failure  to  do  so  did  not 
deprive  them  of  jurisdiction.  The  evidence  was  given  on  oath 
before  a body  having  power  to  take  it,  and  was  therefore 
admissible  under  Reg.  v.  Coote,  supra,  and  Rex  v.  Mazerall, 
supra. 

A.  W.  Beament,  K.C.,  in  reply. 

Cur.  adv.  vult. 

27th  June  1947.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — ^This  is  an  appeal  from  the  appellant’s 
conviction  on  11th  October  1946,  at  his  trial  at  Ottawa  before 
the  Honourable  Mr.  Justice  McFarland  and  a jury,  on  a charge 
“that  Harold  Samuel  Gerson,  James  Scotland  Benning,  Eric 
George  Adams,  Frederick  William  Poland  and  Matt  Simons 
Nightingale,  in  the  years  1942,  1943,  1944,  1945  and  1946,  at 
the  City  of  Ottawa,  in  the  County  of  Carleton  and  elsewhere 
in  the  Province  of  Ontario  and  in  the  Province  of  Quebec  did 
unlawfully  conspire  together  and  with  Lieutenant-Colonel  Vasili 

M.  Rogov,  Colonel  Nicolai  Zabotin,  one  Koudriadtzev,  Lieutenant 
Goussev,  Lieutenant-Colonel  Motinov,  one  Pavlov,  one  Sokolov, 
one  Zheveinov,  Henry  Harris,  Sam  Carr,  Fred  Rose,  David 
Gordon  Lunan,  Edward  Wilfrid  Mazerall,  Philip  Durnford  Pem- 
berton Smith,  Israel  Halperin,  Kathleen  Mary  Willsher,  Emma 
Woikin  and  Raymond  Boyer,  one  with  another  or  others  of  them 
and  with  other  persons  unknown,  to  commit  an  indictable 
offence,  to  wit,  a breach  of  Section  3,  Sub-section  (1)  (c)  of 
The  Official  Secrets  Act,  being  Chapter  49  of  the  Statutes  of 
Canada,  1939,  3 George  VI,  that  is  to  say,  for  purpose  prej- 
udicial to  the  safety  or  interests  of  the  State  to  obtain,  collect, 
record,  publish  or  communicate  to  another  person  or  persons 
documents  or  information  which  were  calculated  to  be  or  might 
be  or  were  intended  to  be  directly  or  indirectly  useful  to  a 
foreign  power,  to  wit,  the  Union  of  Soviet  Socialist  Republics, 
contrary  to  Section  573  of  The  Criminal  Code  in  such  case  made 
and  provided”,  upon  which  conviction  appellant  was  sentenced 
to  five  years  in  the  penitentiary. 
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The  grounds  of  appeal  may  be  grouped  under  four  broad 
headings,  viz.:  the  evidence  of  appellant  taken  before  a Royal 
Commission  was  inadmissible  and  therefore  improperly  admitted 
at  his  trial;  documents  taken  from  the  Russian  Embassy  at 
Ottawa  by  the  witness  Gouzenko,  and  filed  as  exhibits  at  the 
trial,  were  inadmissible  and  should  have  been  excluded,  on  the 
ground  that,  under  the  rules  of  international  law  in  relation  to 
diplomatic  immunity,  a privilege  arose  prohibiting  the  production 
or  use  in  evidence  of  such  documents;  misdirection  by  the  learned 
trial  judge  in  his  charge  to  the  jury;  and  unauthorized  amend- 
ment of  the  count  in  the  indictment  upon  which  appellant  was 
tried,  resulting  in  a mistrial. 

As  to  the  circumstances  surrounding  the  giving  by  appellant 
of  his  evidence  before  a Royal  Commission,  the  constitution, 
nature  and  powers  of  the  Commission,  and  the  admissibility  of 
such  evidence  at  appellant’s  trial,  see  Rex  v.  MazeraU,  [1946] 
O.R.  762,  86  C.C.C.  321,  2 C.R.  261,  [1946]  4 D.L.R.  791; 
Rex  V.  Lunan,  [1947]  O.R.  201,  88  C.C.C.  191,  3 C.R.  56;  Rex 
V.  Smithy  [1947]  O.R.  378.  Counsel  for  appellant  sought  to 
distinguish  the  case  at  bar  from  Rex  v.  Mazemll,  supm,  on  the 
ground  that  the  members  of  the  Commission,  before  appellant 
was  brought  before  them,  already  had  “made  a charge”  against 
appellant  within  the  meaning  of  s.  12  of  The  Inquiries  Act, 
R.S.C.  1927,  c.  99,  and  were  therefore  bound,  before  proceeding 
to  hear  his  evidence,  to  allow  him  to  be  represented  by  counsel, 
and  further  that  during  the  giving  of  appellant’s  evidence 
charges  likewise  were  made  against  him,  with  the  like  failure 
on  their  part  to  allow  him  counsel.  In  these  circumstances,  it 
is  urged  that,  since  appellant  was  not  allowed  counsel  before 
the  Commission,  the  Commissioners  were  not  acting  within  their 
authority  when  appellant  was  before  them,  and  that  his  evidence 
then  given  was  inadmissible  at  his  trial. 

I have  considered  all  of  the  references  to  the  proceedings 
before  the  Commission  and  to  the  evidence,  submitted  by  ap- 
pellant’s counsel  in  support  of  this  ground  of  appeal.  I have 
concluded,  however,  that  in  principle  the  matters  complained  of 
do  not  differ  from  the  situation  dealt  with  by  this  Court  in 
Rex  V.  Mazerall,  supra.  Furthermore,  I do  not  agree  that  any 
charge  was  made  against  the  appellant  by  the  Commissioners, 
as  argued  before  us  or  as  contemplated  by  The  Inquiries  Act. 
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As  to  the  claim  that  the  documents  taken  from  the  Russian 
Embassy  were  not  receivable  in  evidence,  see  Rex  v.  Lunan, 
supra. 

It  is  convenient  next  to  consider  the  alleged  misdirection  by 
the  learned  trial  judge  in  his  charge  to  the  jury.  It  is  argued 
that  the  question  as  to  whether  or  not  the  conspiracy  charge 
was  one  to  do  certain  things  “for  any  purpose  prejudicial  to 
the  safety  or  interests  of  the  state”  was  a pure  question  of 
fact,  as  to  which  the  trial  judge  gave  to  the  jury  his  own  opinion 
really  as  a matter  of  law  and  not  merely  as  a comment  by  him 
upon  the  evidence,  and  that  the  question  of  fact,  therefore,  was 
improperly  withdrawn  from  the  consideration  of  the  jury.  It 
is  unnecessary  to  quote  the  passages  complained  of  in  the  charge. 
In  my  view,  upon  a consideration  of  the  charge  to  the  jury  as  a 
whole,  it  might  well  be  that  the  jury  took  the  learned  trial 
judge’s  comments  in  this  respect  as  an  instruction  upon  a matter 
of  law.  Nevertheless,  in  view  of  the  entire  charge  to  the  jury 
and  of  the  evidence,  I would  not  consider  upon  this  ground  alone 
that  any  substantial  wrong  or  miscarriage  of  justice  had  oc- 
curred. 

I now  turn  to  the  remaining  ground  of  appeal,  namely,  alleged 
unauthorized  amendment  of  the  indictment.  Appellant  appeared 
before  the  Royal  Commission  in  March  1946.  In  the  following 
May  the  Crown  presented  to  the  grand  jury  an  indictment  against 
appellant  alone,  charging  him  with  criminal  conspiracy,  as  well 
as  with  offences  contrary  to  The  Official  Secrets  Act,  1939 
(Dom.),  c.  49,  upon  which  indictment  a true  bill  was  found. 
On  3rd  September  1946  the  Crown  presented  a new  indictment, 
jointly  charging  appellant  and  four  others  with  the  conspiracy 
concerning  which,  in  the  previous  May,  a true  bill  had  been 
found  against  appellant  alone,  and  with  two  other  counts  con- 
cerning offences  against  The  Official  Secrets  Act.  The  grand 
jury  returned  a true  bill  on  this  new  indictment.  On  28th 
September  1946  a demand  for  particulars  of  the  indictment, 
including  the  names  of  any  persons  within  the  knowledge  of  the 
Crown,  referred  to  in  the  indictment  as  “other  persons  un- 
known”, was  served  on  behalf  of  appellant  and  the  other  accused 
persons,  and  the  Crown  was  notified  that  a motion  would  be 
made  for  such  particulars  on  30th  September,  if  such  particulars 
were  not  earlier  forthcoming.  On  30th  September  the  Crown 
moved  for  an  order  either  to  amend  the  indictment  by  adding 
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the  names  of  “one  Sokolov,  one  Zhevenov,  Henry  Harris”  to 
the  several  names  already  appearing  therein  as  those  of  persons 
with  whom  appellant  and  his  co-defendants  had  conspired,  or 
for  permission  to  deliver  particulars  stating  that  among  those 
included  in  the  expression  in  the  indictment  “other  persons 
unknown”  were  the  three  persons  so  named.  The  learned  trial 
judge  made  an  order  so  amending  the  indictment,  and  on  1st 
October  1946,  pursuant  to  a further  order  that  day  made,  par- 
ticulars were  furnished  by  the  Crown,  not  with  respect  to  the 
said  names,  but  regarding  other  matters. 

Sections  889  and  893  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  are  the  sections  in  general  as  to  amendment  of  an  indict- 
ment. Section  859,  however,  empowers  the  Court  to  order  par- 
ticulars and  when  they  are  so  ordered  and  delivered  accordingly, 
s.  860,  in  effect,  provides  that  the  indictment  shall  stand  amended 
in  conformity  with  such  particulars. 

At  common  law,  and,  I think,  under  the  Code  as  well,  the 
power  of  amendment  is  a restricted  power,  not  a general  one. 
I am  therefore  not  prepared  to  hold,  as  urged  by  counsel  for 
the  Crown,  that  the  provisions  of  the  Code  in  this  respect  are 
to  be  construed  merely  as  setting  out  the  exceptions  to  a general 
power  of  amendment.  On  the  contrary,  much  has  been  said  and 
can  be  said  to  support  the  view  that  such  powers  of  amendment 
as  exist  must  be  sought  within  the  limited  ambit  of  the  sections 
of  the  Code  already  mentioned. 

In  Rex  V.  Nerlich  (1915),  34  O.L.R.  298,  24  C.C.C.  256,  25 
D.L.R.  138,  Maclaren  J.A.  at  p.  305  states:  “Good  faith  on  the 
part  of  the  Crown  requires  that  the  names  of  all  the  persons 
known  and  respecting  whose  part  in  the  conspiracy  evidence 
is  to  be  tendered,  should  be  given  in  the  indictment,  or  in  the 
particulars,  as  the  case  may  be.” 

In  the  case  at  bar  the  three  names  added  to  the  indictment 
by  the  amendment  had  been  disclosed  as  those  of  alleged  par- 
ticipants in  the  conspiracy  in  the  proceedings  before  the  Royal 
Commission  which  took  place  months  before  the  trial.  The 
Crown,  however,  failed  to  include  the  said  names  in  the  indict- 
ment presented  to  the  grand  jury  upon  which  a true  bill  was 
returned.  In  the  circumstances,  one  must  consider  whether  or 
not  there  was  any  power  in  the  Court  to  make  the  order  of 
amendment  which  in  fact  was  made.  I am  quite  unable  to  find 
any  such  power  in  the  Court.  The  very  foundation  for  the  trial 
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was  the  indictment  as  laid  before  and  passed  upon  by  the  grand 
jury,  and  upon  that  indictment  the  grand  jury  were  not  called 
upon  to  consider  any  evidence  relative  to  Sokolov,  Zhevenov  and 
Harris.  Unless  the  amendment  was  one  for  which  authority  is 
expressly  conferred,  and  I can  find  no  such  express  authority, 
the  trial  judge  in  granting  the  amendment  usurped  the  func- 
tions of  the  grand  jury,  whose  duty  it  is  to  deal  with  the  bill  of 
indictment  as  laid  before  them  and  to  decide  whether  or  not 
upon  that  indictment  the  accused  should  be  put  upon  his  trial. 

The  common  law  rule  as  to  amendment  of  indictments  is  thus 
expressed  by  Lord  Mansfield  in  Rex  v.  Wilkes  (1763-70),  19 
State  Tr.  1075  at  1120,  4 Burr.  2527,  98  E.R.  327:  ^‘There  is 
a great  difference  between  amending  indictments,  and  amending 
informations.  Indictments  are  found  upon  the  oaths  of  a jury; 
and  ought  only  to  be  amended  by  themselves  ...” 

The  care  of  the  Court  in  these  matters  is  shown  in  the  well- 
known  formula  and  practice  of  securing  the  permission  of  the 
grand  jury  to  amend  in  matters  of  form  only.  As  stated  by 
Clute  J.,  Ferguson  J.A.  concurring,  in  Rex  v.  Bainbridge  (1917), 
42  O.L.R.  203,  30  C.C.C.  214,  42  D.L.R.  493:  ^‘  . . . the  old 
formula,  ‘You  are  content  the  Court  shall  amend  matter  of 
form  altering  no  matter  of  substance,’  is  not  an  idle  phrase, 
but  indicates,  in  my  opinion,  precisely  the  respective  duties  of 
Court  and  jury.”  See  also  Rex  v.  Loftus  (1926),  59  O.L.R.  65, 
45  C.C.C.  390. 

The  references  to  Sokolov  in  the  evidence  at  trial  are  nu- 
merous and  important.  Evidence  was  given  of  one  very  import- 
ant instance,  at  least,  implicating  the  accused  with  Sokolov,  who 
was  alleged  at  one  time  to  have  been  the  director  in  Canada  of 
the  espionage  activities  involved  in  the  conspiracy.  Doubtless  the 
Crown  emphasized  this  evidence  as  an  important  part  of  the 
case  against  the  accused.  In  my  view  and  in  these  circum- 
stances the  Crown  cannot  successfully  contend  that  the  amend- 
ment in  question  was  not  one  of  substance. 

It  was  nevertheless  urged  upon  us  that  the  amendment  ought 
not  to  be  considered  as  one  of  substance  inasmuch  as  an  order 
permitting  particulars  of  the  indictment,  followed  by  disclosure 
of  the  said  three  names  in  particulars  delivered  accordingly, 
would  have  resulted  in  amendment  of  the  indictment  by  virtue 
of  s.  860  of  the  Code.  While  I entertain  grave  doubt  as  to  the 
effect  of  the  disclosure  in  any  such  manner  of  the  names  of 
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conspirators  alleged  to  have  been  originally  included  in  the 
indictment  under  the  description  “persons  unknown”,  when,  in 
fact,  the  names  and  the  relevant  evidence  concerning  the  in- 
dividuals bearing  those  names  were  known  to  the  Crown  even 
before  the  indictment  was  laid,  it  is  unnecessary  to  pass  upon 
the  point  since  that  was  not  the  procedure  adopted  in  this  case. 

In  my  view  the  amendment  complained  of  vitiated  the  indict- 
ment and  resulted  in  there  being  no  trial  according  to  law. 
Upon  this  ground,  and  this  ground  alone,  I would  allow  the 
appeal  and  quash  the  conviction,  without  prejudice  to  the  right 
of  the  Crown  to  prefer  a new  indictment  as  it  may  be  advised. 

Conviction  quashed. 

Solicitors  for  the  accused,  appellant:  Beament  <&  Beament, 
Ottawa. 


[COURT  OF  APPEAL.] 

Drew  V*  Toronto  Star  Limited  and  Atkinson* 

Defamation — Defences — Qualified  Privilege  and  Fair  Comment — Neces- 
sity for  Evidence  to  Support  Allegations  of  Fact — Newspaper  Libel 
— Matter  Contained  in  Other  Parts  of  Same  Newspaper. 

Where  the  defendant,  in  an  action  for  newspaper  libel,  pleads  the  de- 
fence of  qualified  privilege,  he  must,  to  succeed,  establish  the  facts 
on  which  that  plea  is  based.  In  the  absence  of  either  admissions  by 
the  plaintiff  or  evidence  of  these  facts,  the  defence  cannot  succeed. 
The  mere  fact  that  counsel  for  the  plaintiff,  in  opening  the  case  to  the 
jury,  refers  to  particular  circumstances  does  not  constitute  an  admis- 
sion, so  as  to  dispense  with  proof  of  those  circumstances  by  the  de- 
fendant. Nor  does  the  fact  that  the  plaintiff’s  counsel,  for  the  purpose 
of  having  the  alleged  libel  before  the  jury,  puts  in  as  an  exhibit  a 
copy  of  the  newspaper  in  which  it  is  contained  make  the  newspaper 
evidence  for  the  defence  of  facts,  stated  in  parts  of  it  other  than  the 
part  complained  of  as  libellous. 

Similarly,  the  defence  of  fair  comment  cannot  succeed  without  proof 
that  the  facts  upon  which  the  comment  is  based  are  true.  Whether 
the  facts  to  which  the  comment  relates  are  stated  in  the  defamatory 
writing  itself,  or  are  set  up  in  the  pleading,  the  burden  is  on  the  de- 
fendant in  either  case  to  prove  that  they  are  true.  In  the  absence  of 
such  proof,  the  defence  of  fair  comment  cannot  succeed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Kelly  J., 
entered  upon  the  findings  of  a special  jury,  dismissing  the  action, 
which  was  for  libel. 

24th,  25th,  28th  and  29th  April  1947.  The  appeal  was 
heard  by  Robertson  C.J.O.  and  Henderson^  Roach^  Hope  and 
Hogg  JJ.A. 
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J.  R.  Cartwright,  K.C,  (G.  D.  Watson,  K.C.,  with  him),  for 
the  plaintiif,  appellant:  At  the  trial,  I filed  as  exhibits  the  news- 
papers containing  the  editorials  complained  of,  and  this  consti- 
tuted prima  facie  evidence  of  publication  under  s.  14(2)  of -The 
Libel  and  Slander  Act,  R.S.O.  1937,  c.  113.  I read  the  passages 
complained  of,  and  certain  other  passages  which  explained  the 
editorials.  Counsel  for  the  defendant  read  other  parts  of  the 
newspapers  to  the  jury,  and  the  trial  judge  refused  to  charge  the 
jury  that  any  parts  read  by  the  defence  could  be  used  only  to 
explain  the  passages  complained  of,  and  were  not  evidence  of 
the  facts  there  stated. 

As  to  the  defence  of  qualified  privilege,  if  this  judgment  stands 
it  will  mean  that  any  candidate  for  public  office  may  be  abused 
with  impunity,  unless  malice  can  be  proved.  This  is  not  the 
lav/  of  other  parts  of  the  British  Empire.  The  cases  have  held 
that  where  an  election  is  pending,  and  one  elector  has  an  interest 
in  getting  a particular  candidate  elected,  he  may  communicate 
matters  to  other  members  of  the  electorate;  but  this  does  not 
justify  publication  to  all  the  world  of  statements  injurious  to  a 
person  who  happens  to  stand  in  the  position  of  a candidate: 
Buncombe  v.  Daniell  (1837) , 8 C.  & P.  222,  173  E.R.  470.  This 
case  is  cited  as  an  authority  in  Gatley  on  Libel  and  Slander,  3rd 
ed.  1938,  pp.  251,  278;  Odgers  on  Libel  and  Slander,  6th  ed. 
1929,  pp.  171,  246;  Button  on  Libel  and  Slander,  2nd  ed.  1946, 
p.  188,  and  has  not  been  seriously  questioned.  Here  it  was  not 
even  proved  that  the  defendant  Atkinson  was  an  elector. 

It  is  for  the  trial  judge  to  decide  whether  there  was  an  occa- 
sion of  qualified  privilege,  unless  there  is  some  dispute  as  to 
facts:  see  the  definition  of  qualified  privilege  in  Gatley,  op.  cit., 
pp.  217-8,  and  the  reference  to  Toogood  v.  Spyring  (1834),  1 
C.M.  & R.  181,  149  E.R.  1044.  The  privilege  is  always  something 
enjoyed  by  a particular  person  or  class  of  persons,  and  not  by  the 
public  generally. 

The  following  cases  subsequent  to  Buncombe  v.  Baniell,  supra, 
do  not  discredit  it:  Bethell  v.  Mann  (1919),  The  Times,  29th 
October  1919;  Chapman  v.  Lord  Ellesmere  et  al.,  [1932]  2 K.B. 
431;  Standen  v.  South  Essex  Recorders,  Limited  et  al.  (1934),  50 
T.L.R.  Anderson  v.  Hunter  (1891),  18  R.  (Ct.  of  Sess.)  467; 
Bruce  v.  Leisk  (1892),  19  R.  (Ct.  of  Sess.)  482.  Gatley,  op. 
cit.,  at  pp.  278  et  seq.,  refers  to  the  effect  of  certain  American 
decisions,  and  to  the  fact  that  some  jurisdictions  take  a more 
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liberal  view,  and  expresses  the  opinion  that  such  a wide  exten- 
sion of  the  privilege  would  do  the  public  more  harm  than  good. 
See  also  the  reasons  of  Evatt  J.  in  Lang  v.  Willis  (1934),  52 
C.L.R.  637  at  672.  'The  theory  that  privilege  attaches  to  all  elec- 
tion meetings  cannot  be  supported. 

The  trial  judge  here  felt  himself  bound  by  what  was  said 
by  Mackay  J.  in  Dennison  et  al.  v.  Sanderson  et  al.,  affirmed 
[1946]  O.R.  601,  [1946]  4 D.L.R.  314.  But  this  Court,  in  affirm- 
ing the  trial  judgment  in  that  case,  did  not  pass  upon  the  question 
of  qualified  privilege,  and  did  not  in  any  way  approve  what 
Mackay  J.  said  on  that  question.  The  question  of  qualified  privi- 
lege could  not  arise  there,  because  the  jury  found  malice.  Mackay 
J.  in  that  case  proceeded  upon  a misunderstanding  of  Bronm  v, 
Croome  (1817),  2 Stark.  297, 171  E.R.  652,  which  is  not  authority 
for  the  view  taken  by  him. 

The  present  case  is  not  similar  to  Adam  v.  Ward^  [1917]  A.C. 
309. 

Section  7(2)  of  The  Libel  and  Slander  Act  provides  that  the 
plaintiff  in  an  action  for  libel  can  recover  only  actual  damages  if 
certain  things  are  established,  but  all  these  things  must  be 
proved.  Section  7(3)  would  be  reduced  to  an  absurdity  if  this 
judgment  stood. 

The  trial  judge  should  not  have  left  the  defence  of  fair  com- 
ment to  the  jury.  It  was  argued  before  him  that  the  defendant 
had  not  proved  the  facts  on  which  the  corhment  was  alleged  to 
be  based,  and  he  failed  to  rule  on  this  point.  The  libels  complain- 
ed of  contain  numerous  statements  of  fact.  For  the  defence  of 
fair  comment  to  succeed,  the  truth  of  these  facts  must  be  proved 
in  evidence.  [Hogg  J.A.:  You  say  that  the  defence  of  fair  com- 
ment involves  truth,  fairness  and  public  interest.]  Yes,  and  when 
the  truth  of  the  facts  is  not  established,  there  is  no  basis  for 
asking  the  jury  to  find  whether  the  comment  is  fair. 

Mangena  v.  Wright,  [1909]  2 K.B.  958,  relied  on  by  the 
defendants,  has  no  application  here.  That  case  involved  a “blue 
paper”  which  the  newspaper  could  publish,  and  was  entitled 
to  comment  upon.  The  other  case  relied  on  by  the  defendants, 
Wason  V.  Walter  (1868),  L.R.  4 Q.B.  73,  is  equally  inapplicable. 
All  that  was  held  there  was  that  a newspaper  was  entitled  to 
publish  an  accurate  report  of  a debate  in  the  House  of  Lords, 
and  to  comment  upon  it  without  proving  the  truth  of  the  facts 
stated  in  the  debate. 
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It  was  argued  here  that  the  editorials  were  privileged  under 
s.  9 of  The  Libel  and  Slander  Act,  which  provides  that  reports 
of  public  meetings  are  privileged  unless  it  is  proved  that  the 
publication  was  malicious.  To  come  within  that  section,  the 
defendants  should  have  proved  that  Jolliffe  made  the  speech  in 
question,  that  it  was  made  at  a public  meeting,  and  that  the 
alleged  libel  was  a fair  and  accurate  report.  Even  if  all  these 
facts  were  proved,  however,  the  defendants  would  still  not  be 
entitled  to  succeed,  because  the  editorials  contained  repeated 
statements  of  fact,  not  merely  a report  of  the  speech. 

It  cannot  be  said  that  the  words  complained  of  are  not  defam- 
atory of  the  plaintiff  personally,  but  only  of  the  government 
which  he  heads.  There  are  references  to  the  plaintiff  personally, 
involving  very  serious  charges.  Even,  however,  if  every  word 
referred  only  to  the  government,  the  plaintiff  would  still  be  en- 
titled to  sue  in  his  personal  capacity.  Where  defamatory  words 
reflect  upon  each  and  every  member  of  a determinate  body, 
each  and  every  member  may  maintain  a separate  action : Gatley , 
op.  cit.,  pp.  123-5. 

T.  N.  Phelan,  K.C.  (A.  Stark,  with  him),  for  the  defendants, 
respondents:  The  special  jury  have  found  “no  libel”,  and  the 
only  question  is  whether  they  were  properly  instructed  in  law. 
It  is  to  be  noted  that  the  plaintiff’s  counsel  put  in  the  whole  of 
the  newspapers  as  exhibits,  and  everything  contained  in  them  was 
therefore  before  the  Court  and  jury. 

The  defendants  had  a duty  to  criticize  the  acts  and  omis- 
sions of  the  Drew  government,  and  no  person  could  reasonably 
read  the  editorials  otherwise  than  as  a vigorous  attack  on  the 
policy  of  that  government.  The  trial  judge’s  instructions  to 
the  jury  were  correct,  and  in  accordance  with  the  authorities: 
see  20  Halsbury,  2nd  ed.  1936,  pp.  470  et  seq. 

It  is  impossible  to  reconcile  the  conflicting  decisions  on  the 
question  of  qualified  privilege.  It  is  said  that  the  privilege  is 
limited  to  the  parties  interested,  but  that  beyond  that  it  does 
not  exist.  But  in  Wisdom  v.  Brown  (1885),  1 T.L.R.  412,  a com- 
munication made  to  the  wife  of  an  elector  was  held  to  be  privi- 
leged. 

The  same  general  principles  are  involved  here  as  in 
Dennison  et  al.  v.  Sanderson  et  al.,  [T946]  O.R.  601, 
[1946]  4 D.L.R.  314.  [Henderson  J.A.:  Is  there  any- 
thing in  the  reasons  in  that  case  to  indicate  that  this 
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Court  made  any  finding  as  to  qualified  privilege?]  Yes. 
Mackay  J.  directed  the  jury  that  the  occasion  was  one  of  quali- 
fied privilege,  and  this  Court  said  that  the  law  was  fairly  put 
to  the  jury:  see  p.  617  of  the  report.  [Robertson  C.J.O.:  My 
recollection  of  that  case  is  that  we  carefully  avoided  that  ques- 
tion. We  decided  only  that  we  would  not  order  a new  trial,  in 
the  case  of  the  plaintiffs  who  failed  at  the  trial,  where  there  was 
a probability  that  they  would  receive  damages  of  only  one  cent, 
which  was  the  amount  awarded  to  the  successful  plaintiffs.]  The 
defendants’  course  in  this  case  was  shaped  upon  the  basis  of 
Mackay  J.’s  charge  in  that  case.  It  is  for  the  appellant  here  to 
satisfy  the  Court  that  the  trial  judge  wrongly  apprehended  and 
applied  the  law  in  the  circumstances. 

There  was  sufficient  before  the  jury  to  show  that  the  ques- 
tion discussed  in  the  editorials  was  already  before  the  electors, 
and  was  a matter  of  public  interest.  The  plaintiff  in  his  state- 
ment of  claim  referred  to  the  charges  of  “espionage”  made  by 
Jolliffe,  and  his  counsel,  in  opening  the  case  to  the  jury,  referred 
to  matters  preceding  the  editorials. 

Wason  V.  Walter  (1868) , L.R.  4 Q.B.  73,  shows  the  gradual 
extension  of  the  privilege,  from  reports  of  trials  to  other  mat- 
ters, even  before  legislation  creating  a statutory  privilege.  The 
case  was  decided  in  1868,  and  the  first  legislation  with  respect 
to  newspaper  libel  was  The  Newspaper  Libel  and  Registration 
Act,  1881  (Imp.),  c.  60,  s.  2 of  which  provided  that  reports  of 
certain  meetings  should  be  privileged.  The  first  such  statute  in 
Ontario  was  The  Newspaper  Libel  Act,  1882,  c.  9,  s.  3. 

The  defendants  had  a duty  to  say  what  they  thought. 
[Robertson  C.J.O.:  That  argument  applies  to  your  comments, 
but  the  plaintiff  says  that  you  made  statements  of  fact  which 
were  not  true.]  Jolliffe  made  these  charges;  we  repeated  them 
and  commented  on  them.  How  could  we  comment  without 
repeating?  The  whole  thing  was  really  comment;  we  do  not 
have  to  prove  that  the  facts  stated  by  Jolliffe  were  true.  [Hen- 
derson J.A.:  Jolliffe’s  remarks  were  not  made  in  court  or  in 
Parliament,  and  if  he  made  statements  of  fact  which  were  un- 
true, what  right  had  you  to  repeat  them  without  being  penaliz- 
ed?] Under  the  rule  of  qualified  privilege,  any  person  having 
an  interest  is  entitled  to  repeat  the  statements.  The  whole  basis 
of  the  judgment  in  Wason  v.  Walter^  supra,  was  public  interest. 
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[Robertson  C.J.O.  : It  is  always  necessary  to  distinguish  between 
the  defence  of  fair  comment  and  that  of  qualified  privilege.] 

There  is  a right  to  publish  for  the  purpose  of  giving  to  the 
public  information  which  it  is  proper  for  the  public  to  have.  If 
the  report  is  accurate  and  published  hona  fide^  snd  without  mal- 
ice, it  is  privileged:  AlTbut  v.  The  General  Council  of  Medical 
Education  and  Registration  (1889),  23  Q.B.D.  400,  particularly 
at  pp.  410-1.  The  reason  for  holding  an  occasion  privileged  is 
the  common  convenience  and  welfare  of  society,  and  that  is 
something  for  the  trial  judge  to  consider.  The  Court  of  Appeal 
should  be  reluctant  to  interfere  with  his  decision : Stuart  v.  Bell, 
[1891]  2 Q.B.  341;  Whitely  v.  Adams  (1863),  15  C.B.N.S.  392 
at  418,  143  E.R.  838. 

If  I establish  qualified  privilege,  I need  not  worry  about  fair 
comment,  although  I may  need  to  show  absence  of  malice. 
Here  the  jury  found,  by  inference,  that  there  was  no  malice. 
True  statements  do  not  require  the  protection  of  privilege. 
[Roach  J.A.:  Do  I understand  you  to  argue  that.  Wason  v. 
Walter,  supra,  is  authority  for  the  proposition  that  public  inter- 
est brings  about  a qualified  privilege,  and  statements  made  in 
Parliament  are  matters  of  public  interest?]  Yes,  and  here  the 
subject  was  of  much  wider  interest.  Wisdom  v.  Broim,  supra,  is 
a case  of  qualified  privilege,  and  so  is  Rex  v.  Rule,  [1937]  2 
K.B.  375,  [1937]  2 All  E.R.  772,  which  extends  the  doctrine  to  a 
constituent  writing  to  a Member  of  Parliament  on  a matter 
proper  to  be  brought  to  the  attention  of  Parliament. 

The  Courts  have  gone  a long  way  since  Buncombe  v.  Daniell 
(1837),  8 C.  & P.  222, 173  E.R.  470.  Bethell  v.  Mann  (1919),  The 
Times,  29th  October  1919,  was  a case  where  both  the  plaintiff 
and  the  defendant  were  candidates  for  election.  Then,  presum- 
ably, the  rule  of  qualified  privilege  will  be  applied  with  caution, 
for  material  may  have  been  used  for  the  defendant’s  own  pur- 
poses. Chapman  v.  Lord  Ellesmere  et  al,,  [1932]  2 K.B.  431, 
involved  a matter  which  was  not  intrinsically  of  public  interest, 
but  could  have  been  made  so.  One  of  the  most  recent  Canadian 
cases  is  Houde  v.  Benoit,  [1943]  Que.  K.B.  713,  which  deals  with 
a statement  made  at  a caucus. 

[Robertson  C.J.O. : There  can  be  no  duty  to  comment.  Where 
can  you  get  qualified  privilege  for  the  comments?]  We  must 
comment;  a large  portion  of  the  electorate  gets  its  information 
from  comments.  [Robertson  C.J.O.:  The  facts  on  which  the 
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comments  are  based  must  be  true.]  Not  if  the  occasion  is  one 
of  qualified  privilege.  If  the  occasion  is  privileged,  every  com- 
munication made  on  that  occasion  is  privileged,  unless  it  is  mal- 
icious. Where  qualified  privilege  applies,  the  defendant  need 
never  prove  that  the  facts  are  true. 

Under  the  rule  in  Thornton  v.  Stephen  (1837),  2 Mood.  & 
R.  45,  174  E.R.  209,  a party  who  produces  a document  is  taken 
to  produce  the  whole  of  it.  So  long  as  it  is  in  evidence,  it  does 
not  matter  how  it  goes  in.  It  would  be  the  duty  of  the  judge 
to  take  into  consideration  what  all  intelligent  persons  knew:  Re 
Alberta  Legislation,  [1938]  S.C.R.  100  at  128,  [1938]  2 D.L.R. 
81  [Hope  J.A.:  Is  it  not  a fair  inference  from  the  authorities 
that  counsel  may  not  rely  on  any  part  of  a document  which  has 
not  been  read  in  evidence?]  The  whole  newspaper  was  put  in, 
and  all  parts  of  it  were  before  the  jury. 

The  Court  of  Appeal  will  not  generally  interfere  on  the  ground 
of  misdirection  as  to  the  burden  of  proof:  Fingland  v. 
Brown  and  Garon,  [1943]  O.R.  13,  [1943]  1 D.L.R.  176. 
[Roach  J.A.:  Surely  that  rule  would  not  apply  here,  where 
malice  may  be  of  the  very  essence  of  the  case.]  The  exact  words 
of  the  verdict  are  important.  They  found  “no  libel  in  this  case”. 

As  to  the  rule  of  qualified  privilege  extending  to  comment  as 
well  as  statements  of  fact,  I refer  to  Adam  v.  Ward,  [1917]  A.C. 
309  at  327,  332,  348. 

J.  R.  Cartwright,  K.C.,  in  reply:  The  jury  merely  took  the 
trial  judge’s  words  in  bringing  in  their  verdict,  and  the  prin- 
ciple of  Fingland  v.  Brown  and  Gar  on,  supra,  could  have  no 
application  here. 

The  jury  should  have  been  told  that  anything  said  in  counsel’s 
opening  was  not  to  be  regarded  as  evidence.  [Robertson  C.J.O.: 
Actions  have  been  dismissed  on  counsel’s  opening.]  In  the  only 
case  of  which  I am  aware,  a new  trial  was  ordered : see  Fletcher 
V.  London  and  North  Western  Railway  Company,  [1892]  1 Q.B. 
122,  and  other  cases  referred  to  in  26  Halsbury,  2nd  ed.  1937, 
p.  125,  note  (Z). 

It  was  not  proved  that  Jolliffe  ever  made  a speech,  much  less 
what  was  said  in  that  speech. 

It  is  important  for  the  Court  to  decide  whether  an  election 
per  se  creates  an  occasion  of  qualified  privilege. 

The  principle  of  qualified  privilege  cannot  be  extended  to 
cover  comments.  Qualified  privilege  arises  from  the  existence  of 
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a duty,  but  there  is  never  a duty  to  comment:  Campbell  v.  Spot- 
tiswoode  (1863),  3 B.  & S.  769,  122  E.R.  288;  Gatley,  op.  cit., 
p.  379.  The  defence  of  qualified  privilege  should  have  been  with- 
drawn from  the  jury. 

Cur.  adv.  vult. 

30th  June  1947.  Robertson  C.J.O. : This  is  an  appeal  from 
the  judgment  of  Kelly  J.  of  the  12th  March  1947,  at  the  trial  of 
the  action  before  him  and  a special  jury,  at  Toronto.  The  action 
was  for  libel,  and  on  the  verdict  of  the  jury  it  was  dismissed 
with  costs.  The  alleged  libel  consisted  of  six  editorials  published 
in  the  Toronto  Daily  Star,  a newspaper  published  by  the  respond- 
ents. The  alleged  libels  were  contained  in  issues  of  the  newspaper 
of  25th  May,  26th  May,  28th  May,  1st  June  and  2nd  June,  all  in 
1945.  The  verdict  of  the  jury  was  in  the  following  terms: — 
“The  special  jury  has  found  no  libel  in  the  case  before  the  Court.” 
It  should  be  explained,  however,  that  in  the  course  of  his  charge 
the  learned  trial  judge  read  to  the  jury  s.  4 of  The  Libel  and 
Slander  Act,  R.S.O.  1937,  c.  113,  and  then  continued:  “So  all 
you  are  called  upon  to  do  is  to  bring  in  a general  verdict — in 
other  words,  ‘We  find  a verdict  for  the  plaintiff’,  or  ‘We  find 
that  the  plaintiff  was  libelled,  and  we  assess  the  damages  at  such 
and  such.’  ” Then,  after  a brief  reference  to  damages,  he  con- 
tinued: “Or  you  can  bring  in  a verdict,  ‘We  find  no  libel’,  or  — 
well,  ‘not  guilty’  would  not  be  right.  You  can  use  your  own 
terminology,  as  far  as  that  is  concerned, — ‘We  find  that  the 
plaintiff  was  libelled’,  ‘We  find  no  libel.’  ” In  the  circumstances 
it  is  reasonable  to  regard  the  jury’s  verdict  as  merely  a general 
verdict  for  the  respondents. 

The  appellant  is,  and  was  at  the  time  of  the  publication  of 
the  alleged  libels.  Prime  Minister  of  the  Province  of  Ontario.  A 
general  election  for  the  Provincial  Legislature  was  pending,  and 
was  to  be  held  on  the  4th  June  1945,  and  the  appellant  was  a can- 
didate for  re-election  as  a member  of  the  Legislature.  The 
Toronto  Daily  Star  is  a daily  newspaper,  with  a large  circula- 
tion in  the  city  of  Toronto  and  throughout  the  Province  of 
Ontario  and  elsewhere  in  the  Dominion  of  Canada,  with  some 
circulation  abroad.  The  respondent  Atkinson,  on  examination  for 
discovery,  admitted  that  he  had  read  the  editorials  complained 
of  before  they  appeared  in  the  newspaper  and  he  assumed  respon- 
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sibility  completely  for  the  articles  both  as  president  of  the  com- 
pany and  personally. 

No  witnesses  were  called  at  the  trial  by  either  side.  Counsel 
for  the  appellant  filed  as  exhibits  copies  of  the  several  issues 
of  the  Toronto  Daily  Star  in  which  the  editorials  complained  of 
were  published,  and  he  read  therefrom,  in  addition  to  the  edi- 
torials complained  of,  certain  news  items  which  counsel  sub- 
mitted served  to  explain  to  the  jury  the  meaning  of  certain  words 
used  in  the  editorials  complained  of  as  libellous. 

The  subjects  with  which  the  newspaper  editorials  are  con- 
cerned are  the  alleged  existence  in  the  Province  of  Ontario  of 
a secret  political  police  organization  under  the  control  of  the 
Provincial  Government,  and  paid  out  of  public  funds,  in  respect 
of  which  it  is  alleged  that  certain  charges  were  made  by  Mr. 
Jolliffe,  the  leader  of  one  of  the  political  parties  opposing  the 
return  of  the  appellant’s  government  to  office,  in  an  address 
made  over  the  radio  in  the  course  of  the  election  campaign,  and 
before  the  publication  of  the  alleged  libels.  The  editorials  com- 
plained of  make  reference  to  “the  existence-  revealed  by  Mr. 
Jolliffe  of  an  Ontario  Secret  Police  Branch.”  They  make  refer- 
ences to  the  setting-up  of  a “Gestapo”  in  Ontario  and  to  a “spy 
organization”  established  as  a separate  branch  of  the  Provincial 
Police  Commissioner’s  Department,  and  to  the  maintenance  of 
a political  “Gestapo”  out  of  public  taxation.  It  is  claimed  by  the 
appellant  that  in  the  editorials  complained  of  are  to  be  found 
allegations  of  fact  of  a defamatory  nature. 

The  editorials  are  too  long  to  be  quoted  here,  and  for  the 
purpose  of  this  judgment  I do  not  think  that  it  is  necessary  to 
quote  them.  There  are,  in  my  opinion,  words  contained  in 
the  editorials  complained  of  that  are  capable  of  a defamatory 
meaning,  and  that  may  be  defamatory  of  the  appellant  person- 
ally. Whether  or  not  there  was  defamation  of  the  appellant  is 
a question  for  the  jury.  The  learned  trial  judge  gave  the  jury 
no  direction  as  to  whether  the  words  complained  of  were  ca- 
pable of  a meaning  defamatory  of  the  appellant,  but  reserved  his 
decision  upon  that  question  until  after  the  jury  should  have 
found  the  verdict. 

In  their  statement  of  defence  the  respondents  set  up  a plea 
of  qualified  privilege,  and  in  para.  3 are  set  forth  the  cir- 
cumstances upon  which  they  rely  in  support  of  this  defence,  as 
follows : 
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' ‘‘3.  The  Defendants  say  that  the  words  complained  of  were 
published  in  the  following  circumstances:  During  the  compaign 
preceding  the  elections  of  4th  June,  1945,  to  the  Legislative  As- 
sembly of  the  Province  of  Ontario,  the  Plaintiff  as  a candidate 
for  election  and  as  leader  of  the  Progressive-Conservative  Party 
and  head  of  what  is  popularly  known  as  the  Drew  Government, 
was  seeking  the  support  of  the  electors  upon  the  basis  of  the 
record  of  the  said  Drew  Government,  which  had  been  in  power 
since  August,  1943.  The  plaintiff  was  opposed  in  this  election 
chiefly  by  the  leader  of  the  official  Opposition  Party,  Edward  P. 
Jolliffe,  K.C.  The  latter  in  his  speeches  at  public  meetings,  which 
said  speeches  were  privileged,  commencing  on  24th  May,  1945, 
and  continuing  until  2nd  June,  1945,  attacked  the  Plaintiff  and 
the  Drew  Government,  alleging  that  the  Plaintiff  in  his  term  of 
office  established  a secret  political  police  organization,  or  gestapo, 
engaged  in  spying  upon,  collecting  information  about  and  making 
reports  concerning  political  opponents,  private  citizens,  groups 
and  organizations.  The  said  Edward  P.  Jolliffe,  K.C.,  produced 
affidavits  in  support  of  his  allegations.  The  said  campaign 
speeches  received  wide  publicity  over  the  radio  and  in  Canadian 
newspapers,  especially  in  the  three  Toronto  daily  newspapers, 
being  reported  in  detail,  and  such  reports  were  privileged.  The 
issues  raised  in  the  said  speeches  and  the  speeches  of  the  Plain- 
tiff and  of  other  election  candidates  dealing  with  the  said  issues, 
and  the  reports  of  these  various  speeches,  constituted  the  chief 
matters  of  discussion  and  comment  laid  before  the  electorate  in 
the  last  few  days  preceding  the  election.” 

The  appellant,  in  his  statement  of  claim,  had  said  that  he 
was  Prime  Minister  of  the  Province  of  Ontario,  and  that  he  was 
a candidate  for  public  office  in  the  Province  of  Ontario,  to  wit, 
a candidate  for  election  to  the  Legislative  Assembly  for  the 
Province  of  Ontario  at  the  election  then  to  be  held,  and  which 
was  held  on  the  4th  June  1945.  Apart  from  that  there  is  no 
admission  by  the  appellant  in  the  pleadings  of  any  of  the  state- 
ments contained  in  para.  3 of  the  statement  of  defence.  No  wit- 
nesses were  called  to  prove  them,  and  in  the  absence  of  either 
admission  or  evidence,  the  statements  of  fact  made  in  the  third 
paragraph  of  the  statement  of  defence  cannot  be  taken  to  be 
established.  There  is  no  evidence  that  Mr.  Jolliffe  had  in  fact, 
in  his  speeches  at  public  meetings,  made  the  allegations  attribut- 
ed to  him  in  para.  3 of  the  statement  of  defence,  or  that  Mr. 
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Jolliffe  produced  affidavits  in  support  of  his  allegations,  or  that 
his  speeches  received  wide  publicity,  or  that  the  issues  raised  in 
the  speeches  of  Mr.  Jolliffe  and  of  others  dealing  with  the  said 
issues  constituted  the  chief  matters  of  discussion  and  comment 
laid  before  the  electorate  in  the  last  few  days  preceding  the 
election. 

The  fact  that  the  appellant,  for  the  purpose  of  proving  what 
the  respondents  had  published  about  him,  put  in  evidence  a copy 
of  the  issue  of  the  Toronto  Daily  Star  that  contained  also  what 
purported  to  be  a copy  of  a speech  by  Mr.  Jolliffe,  does  not  fur- 
nish evidence  for  the  respondents  against  the  appellant  that  Mr. 
Jolliffe  had  in  fact  made  that  speech,  or  any  part  of  it.  The 
learned  trial  judge  informed  the  jury  that  the  onus  was  on  the 
respondents  to  prove  that  a statement  was  made  on 
a privileged  occasion,  and  told  the  jury  that  he  had 
ruled  that  the  occasion  was  privileged,  that  question  being 
for  him.  In  making  his  ruling  that  the  occasion  was  privileged, 
before  the  case  went  to  the  jury,  he  said  in  part  as  follows: 

“I  am  of  the  opinion  that  we  must  keep  in  mind  certain  facts: 
that  the  information  came  to  the  citizens,  as  from  the  editorials 
would  appear,  at  about  ten  days  previous  to  the  holding  of  the 
provincial  election.  It  would  also  appear  that  the  information  as 
published  was  based  on  facts  which  previously  came  to  the  citi- 
zens as  a whole  on  a broadcast  by  the  leader  of  the  opposition.  I 
think  we  must  assume  that  a broadcast  would  extend  ‘to  the 
world’  in  the  sense  of  a large  area  to  a greater  degree  than 
even  the  publication  of  the  same  information  in  the  Daily  Star 
or  any  other  newspaper.” 

And  again  he  continued  as  follows:  “Here  we  have  in  the 
case  at  bar  a startling  broadcast  having  been  made.  We  also 
know  that  a denial  of  the  facts  in  the  broadcast  was  made  over 
the  air.  I think  most  of  us  recall  the  occasion  very  well  and  both 
heard  the  broadcast  and  read  the  editorials  in  the  Daily  Star  as 
well  as  news  items  and  editorials  in  other  newspapers  dealing, 
with  the  alleged  disclosure.” 

With  all  respect  to  the  learned  trial  judge,  whatever  weight 
should  properly  be  given  to  the  plea  of  qualified  privilege  if  the 
evidence  established  the  circumstances  set  forth  in  para.  3 of 
the  statement  of  defence,  in  the  absence  of  such  evidence  his 
ruling  that  the  articles  complained  of  were  published  on  a privi- 
leged occasion  cannot  be  supported : Augustine  Automatic  Rotary 
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Engine  Co.  of  Canada  Limited  v.  Saturday  Night  Limited  (1917) , 
38  O.L.R.  609,  34  D.L.R.  439. 

Before  leaving  the  question  of  qualified  privilege,  I should 
make  some  reference  to  the  judgment  of  .this  Court  in  the  case 
of  Dennison  et  at  v.  Sanderson  et  al.,  [1946]  O.R.  601,  [1946] 
4 D.L.R.  314.  That  judgment  has  been  taken  by  the  learned  trial 
judge  here  as  approving  what  was  said  by  the  learned  trial  judge 
in  that  case  upon  the  matter  of  qualified  privilege.  It  is  true  that 
the  appeals  from  the  trial  judge  were  dismissed,  but  I think  it 
is  quite  plain  that  it  was  not  upon  the  ground  suggested.  If  this 
Court  had  intended  to  support  the  judgment  upon  the  ground  of 
qualified  privilege,  it  would  have  been  the  simplest  way  of  dis- 
posing of  the  case  to  say  so.  Instead  of  that,  however,  the  Court 
proceeded  upon  an  entirely  different  ground  in  dismissing  the 
appeal  of  the  plaintiffs  who  had  not  succeeded  at  the  trial.  We 
proceeded  upon  the  ground  that  the  damages  that  would  have 
been  awarded  the  plaintiffs  would,  in  any  event,  have  been  neg- 
ligible, and  that  it  was  not  the  practice  to  order  a new  trial  to 
enable  the  plaintiff  to  recover  merely  nominal  damages. 

The  respondents  also  set  up  the  alternative  defence,  in  para. 
6 of  the  statement  of  defence,  that  the  words  complained  of  are 
fair  comment,  made  in  good  faith  and  without  malice,  on  a 
matter  of  public  interest,  in  the  circumstances  and  upon  the 
facts  stated  in  para.  3.  As  I have  already  stated,  the  circum^- 
stances  and  facts  stated  in  para.  3 were  not  established  at  the 
trial.  The  respondents,  however,  pleaded,  by  para.  7,  further 
in  the  alternative: 

“ . . . the  words  complained  of  are  fair  comment  on  a mat- 
ter of  public  interest,  made  in  good  faith  and  without  malice, 
and  on  the  following  facts,  which  are  true  in  substance  and 
in  fact:  From  November,  1943,  up  to  at  least  2nd  June,  1945, 
inclusive,  a period  during  which  the  Drew  Government  was  in 
power,  there  was  operated  a special  branch  of  the  Ontario  Pro- 
vincial Police  Force  at  18  Surrey  Place,  Toronto.  The  activities 
of  this  special  branch  were  carried  on  secretly.  This  special 
branch,  operated  by  public  funds,  secretly  made  investigations 
and  prepared  confidential  reports,  signed  by  an  operative’s  code 
number,  on  groups  of  labour  men  and  political  parties  and  organ- 
izations, and  on  the  private  affairs  and  political  views  and  activ- 
ities of  individuals,  particularly  labour  men  and  political  oppo- 
nents of  the  Drew  Government,  including  members  of  the  Legis- 
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lature.  Some  of  these  reports  were  received  by  the  Attorney- 
General.  Material  prepared  by  this  special  branch  was  furnished 
to  outsiders  for  political  purposes.  The  Defendants  further  say 
that  the  words  complained  of  were  intended  to  express  and 
were  understood  as  expressing  comment  and  criticism  of  acts 
and  omissions  of  the  Drew  Government  in  respect  of  the  matters 
referred  to  in  tMs  paragraph;  and  insofar  as  the  said  words 
referred  to  or  could  be  understood  to  refer  to  the  Plaintiff  they 
were  made  concerning  him  as  Prime  Minister  and  as  leader  of 
the  Drew  Government,  having  regard  to  the  principle  of  minis- 
terial responsibility.” 

What  I have  said  in  regard  to  the  absence  of  evidence  to 
establish  the  facts  stated  in  para.  3 applies  fully  to  what  is  set 
forth  in  para.  7.  If  the  facts  to  which  the  comments  relate  are 
statements  of  fact  contained  in  the  article  or  statement  com-- 
plained  of,  the  burden  is  upon  the  defendant  to  prove  that  the 
facts  alleged  are  true.  If  the  defendant  pleads,  as  here  in  para. 
7,  that  the  words  complained  of  are  fair  comment  on  other  facts 
not  appearing  in  the  words  or  statement  complained  of,  then 
he  must  prove,  as  he  has  pleaded,  that  what  he  has  set  up  as 
facts  are  true  in  substance  and  in  fact.  No  attempt  whatever 
was  made  to  establish  in  evidence  the  allegations  set  forth  in 
para.  7,  upon  which,  it  is  said,  the  words  complained  of  were 
fair  comment.  I cannot  find  in  the  learned  judge’s  charge  to  the 
jury  that  he  brought  it  to  their  attention  that  the  respondents 
had  not  adduced  any  evidence  in  support  of  the  statements  of 
fact  set  out  in  para.  7. 

In  my  opinion  the  failure  of  the  respondents  to  place  upon 
the  record  the  necessary  evidence  to  support  the  defences  of 
qualified  privilege  and  of  fair  comment  is  sufficient  to  dispose  of 
this  appeal  and  to  make  it  necessary  that  there  should  be  a 
new  trial. 

We  were  urged  to  deal  specifically  with  certain  other  ques- 
tions that  had  been  debated  in  the  course  of  the  trial,  and 
that  may  arise  again  on  a new  trial.  In  my  opinion  it  is  unwise 
to  anticipate  what  the  course  of  a new  trial  may  be,  and  any 
opinion  that  we  may  express  that  is  not  required  for  the  disposi- 
tion of  this  appeal,  would  be  merely  obiter. 

For  the  reasons  stated  I would,  therefore,  allow  the  appeal, 
with  costs,  and  direct  a new  trial,  the  costs  of  the  former  trial 
to  be  to  the  plaintiff  in  the  cause. 
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Henderson  and  Roach  JJ.A.  agree  with  Robertson  C.J.O. 

Hope  J.A.: — =1  have  had  the  benefit  of  reading  the  reasons  for 
judgment  of  my  Lord  the  Chief  Justice  of  Ontario,  and  also 
those  of  my  brother  Hogg,  in  this  appeal.  In  the  result  they  are 
the  same,  and  I find  that  I can  equally  concur  in  their  respective 
detailed  reasons,  which  do  not  appear  to  me  to  be  at  any  variance. 

Hogg  J.A.: — ^This  is  an  appeal  from  the  judgment  of  Kelly  J. 
pronounced  on  the  12th  March  1947,  following  the  verdict  of 
a special  jury  which  dismissed  the  action  brought  by  the  appel- 
lant claiming  damages  for  an  alleged  libel  published  by  the 
respondents.  The  libel  upon  which  the  action  was  founded  con- 
sisted of  six  editorials  published  in  the  Toronto  Daily  Star  news- 
paper, of  which  the  respondent  Atkinson  is  the  proprietor,  on 
the  25th,  26th  and  28th  May  and  1st  and  2nd  June  1945.  The 
statement  of  claim  in  the  action  alleges,  and  the  statement  of 
defence  admits,  that  the  appellant  is  the  Prime  Minister  of 
Ontario  and  that  at  the  time  of  the  publication  of  the  editorials 
aforesaid  he  was  a candidate  for  election  to  the  Legislative 
Assembly  of  the  said  Province  of  Ontario  at  the  election  then 
to  be  held,  and  which  was  held  on  the  4th  June  1945. 

It  was  admitted  by  the  respondents  that  the  Toronto  Daily 
Star  has  a circulation  throughout  the  Province  of  Ontario  and 
also  elsewhere  in  the  Dominion  of  Canada  and  in  the  United 
States  of  America  and  other  countries.  The  publication  of  the 
editorials,  alleged  to  comprise  the  libels  complained  of,  was  ad- 
mitted by  the  respondents.  The  respondents,  in  their  defence  to 
the  action,  did  not  plead  that  the  words  were  true,  but  relied 
upon  the  defence  that  the  words  comprising  the  alleged  libels 
were  published  on  an  occasion  of  qualified  privilege,  that  they 
were  not  defamatory  of  the  plaintiff,  and  that  the  words  com- 
plained of  were  fair  comment  on  a matter  of  public  interest, 
made  in  good  faith  and  without  malice,  and  based  on  certain 
facts  as  set  out  in  the  statement  of  defence. 

The  proceedings  at  the  trial  consisted  of  counsel  for  the  plain- 
tiff reading  the  editorials  containing  the  alleged  libels  from  the 
issues  of  the  Toronto  Daily  Star  in  which  they  were  published 
and  reading  certain  other  matter  from  the  issues  of  the  said 
.newspapers  for  the  purpose  of  explaining  the  meaning  of  cer- 
tain portions  of  the  language  of  the  editorials.  Part  of  the  exam- 
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ination  for  discovery  of  the  respondent  Atkinson  was  also  put 
in  evidence. 

At  the  close  of  the  appellant’s  case  Mr.  Phelan,  on  behalf  of 
the  respondents,  moved  for  a nonsuit  upon  the  grounds:  that 
there  was  nothing  defamatory  concerning  the  plaintiff;  that 
the  occasion  was  one  of  qualified  privilege;  and  that  the  editorials 
were  fair  comment. 

With  respect  to  the  issue  that  the  language  of  the  editorials 
did  not  impute  libel  directed  against  the  plaintiff,  the  trial 
judge  reserved  his  decision  and  allowed  the  case  to  go  to  the  jury. 
Counsel  for  the  respondents  contended  that  the  statements 
made  referred,  not  to  the  plaintiff  but  to  his  Government,  and 
referred  to  the  plaintiff  only  in  his  capacity  as  leader  of  that 
Government.  It  was  held  by  the  learned  trial  judge  that  the 
editorials  in  question  were  published  on  a privileged  occasion. 

The  trial  judge  did  not  decide  whether  comments  contained 
in  the  editorials  were  capable  of  being  considered  unfair  by 
the  jury,  but  said  that  he  would  deal  with  the  question  of  fair 
comment  in  his  charge  to  the  jury.  The  presumption  would  seem 
to  be  obvious  that  the  learned  trial  judge  must  have  come  to  the 
conclusion  that  the  editorials  were  capable  of  being  considered 
unfair  by  the  jury,  or  he  would  not  have  allowed  this  issue  to 
be  considered  by  them. 

The  appellant’s  grounds  for  appeal  are:  (1)  that  the  words 
complained  of  were  not  published  on  an  occasion  of  qualified 
privilege;  (2)  that  the  defence  of  fair  comment  was  not  available 
to  the  respondents;  (3)  that  the  learned  trial  judge  was  in  error 
in  permitting  counsel  for  the  respondents  to  read,  during  his 
address  to  the  jury,  extracts  from  the  newspapers  containing 
the  editorials  complained  of,  although  such  extracts  had  not  been 
made  evidence  either  as  part  of  the  appellant’s  case,  or  of  the 
case  of  the  respondents. 

Mr.  Cartwright,  on  behalf  of  the  appellant,  submitted  that 
before  the  respondents  could  assert  that  the  publication  of 
the  alleged  libel  was  made  upon  a privileged  occasion,  they  must 
prove  the  facts  upon  which  such  privilege  is  based,  not  the  truth 
of  such  facts  but  that  such  facts  existed.  They  must  prove  not 
only  that  there  was  an  election  pending,  which  is  admitted  in 
the  pleadings,  but  also  that  Mr.  Edward  P.  Jolliffe,  K.C.,  leader 
of  the  opposition  party  in  the  pending  election,  made  a speech 
over  the  radio  some  little  time  before  the  publication  of  the 
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editorials,  which  the  respondents  claim  received  wide  publicity, 
and  which  the  respondents  claim  it  was  their  duty  to  publish 
and  comment  upon,  and  which  forms  the  basis  of  the  editorials 
upon  which  the  action  is  founded. 

This  essential  fact,  it  is  argued,  was  not  proved  and  was  not 
in  evidence  and  was  not  before  the  jury.  Counsel  for  the  appellant 
also  argued  that  the  public  press  is  not  protected  by  the  element 
of  qualified  privilege  if  the  alleged  libel  is  published  widespread 
to  many  persons  who  are  not  electors. 

The  question  whether  there  are  in  evidence  sufficient  facts 
to  justify  the  statements,  with  respect  to  which  complaint  is 
made,  being  considered  to  have  been  published  upon  a privileged 
occasion  leads  to  an  examination  of  what  fact  or  facts  on  this* 
point  were  proved  and  were,  therefore,  in  evidence  in  so  far 
as  this  issue  is  concerned. 

. That  an  election  was  pending  is  admitted  by  both  parties  in 
their  pleadings.  Mr.  Cartwright  stated  in  his  opening  remarks  to 
the  jury  that: 

“On  the  evening  of  the  24th  May  Mr.  Jolliffe  made  an 
address  over  the  radio  making  certain  charges  against  Mr.  Drew 
personally  and  against  the  government  of  which  he  was  the 
head,  the  gist  of  those  charges  being  that  Mr.  Drew  had  set  up 
in  this  Province  a secret  political  police,  a Gestapo,  for  the  pur- 
pose of  perpetuating  himself  in  office  by  means  of  spying  upon 
his  opponents. 

“On  the  next  day,  the  25th  May,  the  defendant  commenced 
the  writing  and  publication  of  those  libels  of  which  we  here 
complain.” 

Because  of  this  statement  on  the  part  of  counsel,  the  jury 
were  made  aware  of  the  fact  that  Mr.  Jolliffe  had  delivered 
a speech  upon  a subject  referred  to  in  the  respondent’s  editorials, 
but  it  is  open  to  consideration  whether  this  observation  of  counsel 
can  be  taken  as  sufficient  proof  to  obviate  the  necessity  for  any 
evidence  being  adduced  on  this  matter,  and  whether,  apart  from 
the  above-mentioned  statement  by  counsel  to  the  jury,  the  fact 
that  an  address  was  made  over  the  radio  by  Mr.  Jolliffe,  upon 
the  subject  mentioned,  was  made  evidence  in  the  case  and  could, 
therefore,  be  taken  into  consideration  by  the  jury. 

In  Machell  v.  Ellis  (1845),  1 Car.  & Kir.  682,  174  E.R.  989, 
Pollock  C.B.  said,  at  p.  684:  “I  cannot  take  the  facts  from  the 
opening  of  counsel.  The  object  of  an  opening  is,  to  give  the  jury 
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a general  notion  of  what  will  be  given  in  evidence,  so  as  to  enable 
them  to  understand  the  evidence  when  it  is  given.” 

It  was  held  in  the  earlier  case  of  Stracy  v.  Blake  (1836),  1 M. 
& W.  168,  150  E.R.  392,  that  where  it  appears  from  the  whole 
cause  that  a particular  fact  is  admitted  between  the  parties  the 
jury  have  a right  to  draw  the  same  conclusion  as  to  that  fact 
as  if  it  had  been  proved  in  evidence,  and  to  draw  such  conclusion 
as  to  all  issues  on  the  record.  This  decision  not  only  is  prior  to 
that  of  Pollock  C.B.  in  Machell  v.  Ellis,  supra,  but  from  the  lan- 
guage of  the  report  it  is  to  be  inferred,  I think,  that  there  was 
something  in  the  way  of  a mutual  admission  between  the  parties 
that  was  placed  before  the  jury,  and  I have  therefore  concluded 
that  the  opening  remarks,  which  have  been  quoted,  of  counsel 
for  the  appellant  cannot  be  taken  as  such  an  admission  as  would 
obviate  proof  of  the  fact  of  a speech  having  been  made  by  Mr. 
Jolliffe  upon  the  subject  referred  to  in  the  editorials. 

In  certain  of  the  issues  of  the  newspapers  which  contained  the 
alleged  defamatory  language,  there  were  printed  articles  and 
passages  dealing  with  the  speech  referred  to  made  by  Mr.  Jol- 
liffe. The  issues  of  the  newspaper  containing  the  editorials  in 
question  were  filed  by  counsel  for  the  plaintiff  as  exhibits  in 
the  case,  and  he  read  certain  extracts  from  these  newspapers 
other  than  the  alleged  libels  with  the  view  of  explaining  the 
meaning  of  the  language  of  which  complaint  is  made. 

Gatley  on  Libel  and  Slander,  3rd  ed.  1938,  at  p.  132,  says: 
“The  defendant  is  entitled  to  have  read  as  part  of  the  plaintiff’s 
case  the  whole  of  the  publication  from  which  the  alleged  libel 
is  extracted,  and  also  any  other  document  referred  to  in  the  al- 
leged libel  which  qualifies  or  explains  its  meaning.”  And  at 
p.  619 : “Where  the  libel  is  contained  in  a newspaper  the  plaintiff 
can,  in  explaining  its  meaning,  put  in  evidence  any  other  article 
or  passage  in  the  same  issue  of  the  paper  which  is  connected, 
either  by  reference  or  community  of  subject-matter,  with  the 
subject-matter  of  the  libel.” 

At  p.  666  Gatley  says:  “For  the  purpose  of  showing  that  the 
words  complained  of  are  not  defamatory,  or  will  not  bear  the 
meaning  put  upon  them,  the  defendant  is  entitled  to  give  in 
evidence  (or  even  to  have  read  as  part  of  the  plaintiff’s  case)  the 
whole  libel,  of  which  the  words  complained  of  formed  part.  If 
the  libel  appeared  in  a newspaper,  the  defendant  is  entitled  to 
put  in  evidence  any  other  paragraph  in  the  same  issue  which 
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is  referred  to  in  the  libel,  or  which  is  connected  with  the  subject- 
matter,  although  locally  disjoined  from  it  and  printed  in  a dif- 
ferent type,  or,  indeed,  any  paragraph  contained  in  a different 
issue  of  the  same  newspaper  which  is  connected  with  the  sub- 
ject-matter of  the  libel.” 

Odgers  on  Libel  and  Slander,  6th  ed.  1929,  at  p.  604,  says 
that  the  defendant  may  give  in  evidence  passages  contained  in 
the  same  publication  fairly  connected  with  the  same  subject. 

in  Darby  v.  Ouseley  (1856),  1- H.  & N.  1,  156  E.R.  1093, 
which  was  an  action  for  libel,  the  defendant’s  counsel  did  not  call 
witnesses.  Pollock  C.B.  said  at  p.  12:  “In  short,  the  defendant’s 
counsel  wanted  to  prove  certain  facts;  he  opened  them  as  facts, 
and  supposed  that,  because  he  could  find  them  in  certain  docu- 
ments and  books,  he  was  relieved  from  the  necessity  of  calling 
witnesses  to  prove  them,  thereby  avoiding  a reply.  In  that  notion 
he  was  clearly  wrong.” 

In  an  earlier  case  of  Thornton  v.  Stephen  (1837),  2 Mood. 
& R.  45,  174  E.R.  209,  it  was  held  that  in  an  action  for  libel 
contained  in  a newspaper  the  defendant  had  a right  to  have 
read,  as  part  of  the  plaintiff’s  case,  another  part  of  the  same 
newspaper  referred  to  in  the  libel  complained  of;  see  also  R.  v. 
Lambert  and  Perry  (1810),  2 Camp.  398,  170  E.R.  1196. 

I think  the  authorities  establish  that  the  defendant  is  en- 
titled to  produce  as  evidence,  or  to  have  read  as  part  of  the 
plaintiff’s  case,  other  passages  appearing  in  the  issues  of  the 
newspaper  which  contains  the  libel,  which  refer  to  the  defam- 
atory matter  or  which  are  connected  with  the  subject-matter  of 
the  libel,  but  such  passages,  or  extracts,  must  be  made  evidence 
by  the  defendant  actually  making  them  evidence  while  he  is  put- 
ting in  his  defence,  or  he  may  make  them  evidence  by  having  the 
plaintiff  read  them  as  part  of  the  plaintiff’s  case.  I do  not  think 
that  any  of  the  authorities  go  so  far  as  to  hold  that  where  an 
issue  of  a newspaper  that  contains  certain  passages  alleged  by 
the  plaintiff  to  be  a libel  upon  him  is  made  evidence,  and  is 
marked  as  an  exhibit  in  the  case  for  the  purpose  of  having  the 
alleged  libellous  matter  before  the  Court  and  become  part  of 
the  record  which  will  eventually  be  considered  by  the  jury,  and 
nothing  is  done — as  in  the  present  case — by  counsel  for  the 
defendant  to  put  other  passages  appearing  in  the  newspaper  in 
evidence,  or  to  request  that  such  other  extracts  be  read  as  part 
of  the  plaintiff’s  case,  also  for  the  purpose  of  explaining  the 
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alleged  defamatory  language,  and  the  case  is  closed  in  so  far 
as  the  submission  of  evidence  is  concerned,  then  in  such  circum- 
stances other  passages  or  extracts  from  the  said  newspapers  can 
be  considered  as  evidence  and  be  read  and  considered  by  the  jury. 

In  view  of  this  conclusion,  I am  of  the  opinion  that  because  the 
fact  that  a speech  was  made  by  Mr.  Jolliffe,  and  the  subject  of 
such  speech,  was  not  proved  and  was  not  before  the  Court, 
it  was  not  open  to  the  respondents  to  rely  upon  this  speech,  or 
the  contents  thereof,  as  a basis  or  reason  for  the  editorials  in 
question. 

In  Chapman  v.  Lord  Ellesmere  et  al.^  [1932]  2 K.B.  431, 
which  is  one  of  the  more  recent  cases  and  a leading  decision  upon 
the  subject  of  whether  an  occasion  is  privileged,  the  facts  were, 
in  brief,  that  the  plaintiff  trained  a horse  which  ran  in  a race  at 
a meeting  held  under  the  rules  of  the  Jockey  Club.  As  the  result 
of  an  investigation  the  stewards  reported  that  a drug  had  been 
administered  to  the  horse  and  it  was  disqualified  from  further 
racing  and  the  trainer  was  ruled  off  Newmarket  Heath.  This 
decision  was  communicated  by  the  stewards  to  the  press  and  to 
the  London  Times  newspaper,  and  published.  Lord  Hanworth 
M.R.,  in  discussing  the  plea  of  privilege  affording  a protection 
to  the  defendants  in  respect  of  the  alleged  libel,  said  at  p.  456: 

“But  though  the  vehicle  of  the  public  Press  has  been  held  to 
be  a proper  and  protected  one,  so  as  to  defeat  a claim  for  libel, 
where  it  has  been  used  ‘as  the  only  effective  mode’  to  answer 
a charge  which  had  already  received  as  wide  a circulation  (see 
Adam  v.  Wardj  [1917]  A.C.  309  and  Brown  v.  Croome,  2 Stark. 
297  [171  E.R.  652])  there  is  no  authority  which  protects  the 
statement  in  the  newspaper,  where  it  is  made  not  in  answer,  but 
as  a fresh  item  on  which  a general  interest,  as  distinguished  from 
a particular  interest  already  aroused,  prevails.  Buckley  L.J.  in 
Adam  v.  Ward,  31  Times  L.R.  299,  304  stated  a proposition, 
which  was  approved  in  the  House  of  Lords  in  the  following  terms : 
‘If  the  matter  is  a matter  of  public  interest  and  the  party  who 
publishes  it  owes  a duty  to  communicate  it  to  the  public,  the 
publication  is  privileged,  and  in  this  sense  duty  means  not  a duty 
as  a matter  of  law,  but,  to  quote  Bindley  L.J.’s  words  in  Stuart 
V.  Belly  [1891]  2 Q.B.  341,  350,  “a  duty  recognized  by  English 
people  of  ordinary  intelligence  and  moral  principle.”  But  these 
words  must  be  taken  in  relation  to  the  facts  of  the  case.  It  ap- 
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pears  to  me  that  the  learned  judge  meant  by  the  words  ‘matter 
is  of  public  interest’,  ‘has  already  become  of  public  interest’.  The 
duty  cannot  arise  in  respect  of  a matter  not  yet  made  public  at 
all.” 

In  Stuart  v.  Bell,  [1891]  2 Q.B.  341,  Lord  Justice  Lindley, 
who  is  distinguished  for  the  clarity  of  his  language,  discussed 
a privileged  communication  and  a privileged  occasion,  at  p.  345, 
as  follows : 

“A  privileged  communication  is  one  made  on  a privileged 
occasion,  and  fairly  warranted  by  it,  and  not  proved  to  have 
been  made  maliciously.  A privileged  occasion  is  one  which  is 
held  in  point  of  law  to  rebut  the  legal  implication  of  malice  which 
would  otherwise  be  made  from  the  utterance  of  untrue  defam- 
atory language.” 

He  then  quoted  the  language  of  Parke  B.  in  Toogood  v. 
Spyring  (1834),  1 CM.  & R.  181,  149  E.R.  1044,  defining  what 
is  a privileged  occasion,  and  said  at  p.  346 : 

“The  reason  for  holding  any  occasion  privileged  is  common 
convenience  and  welfare  of  society,  and  it  is  obvious  that  no 
definite  line  can  be  so  drawn  as  to  mark  off  with  precision  those 
occasions  which  are  privileged,  and  separate  them  from  those 
which  are  not.” 

At  p.  347  the  learned  Lord  Justice  quoted  the  following  lan- 
guage of  Erie  C.J.  in  Whiteley  v.  Adams  (1863),  15  C.B.N.S.  392 
at  418, 143  E.R.  838:  “The  rule  has  been  laid  down  in  the  Court  of 
Exchequer,  and  again,  lately,  in  the  Court  of  Queen’s  Bench,  that 
if  the  circumstances  bring  the  Judge  to  the  opinion  that  the  com- 
munication was  made  in  the  discharge  of  some  social  or  moral 
duty,  or  on  the  ground  of  an  interest  in  the  party  making  or 
receiving  it,  then,  if  the  words  pass  in  the  honest  belief  on  the 
part  of  the  persons  writing  or  uttering  them,  he  is  bound  to 
hold  that  the  action  fails.” 

And  at  pp.  349-50  he  said:  “The  question  of  privileged  occa- 
sion turning  then  on  the  question  of  moral  or  social  duty  and 
being  a question  of  law  for  the  judge  and  not  a question  for  the 
jury,  it  is  necessary  to  consider  the  grounds  on  which  such  duty 
can  be  maintained  ...  I take  moral  or  social  duty  to  mean  a 
duty  recognised  by  English  people  of  ordinary  intelligence  and 
moral  principle,  but  at  the  same  time  not  a duty  enforceable  by 
legal  proceedings,  whether  civil  or  criminal.” 
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If  the  occasion  is  privileged,  the  communication  is  protected 
if  it  does  not  exceed  the  privilege.  “The  word  ‘privileged’  is 
properly  applied  only  to  the  occasion”;  Button  on  Libel  and 
Slander,  2nd  ed.  1946,  p.  132;  see  also  the  judgment  of  Lord  Shaw 
of  Dunfermline  in  Adam  v.  Ward,  [1917]  A.C.  309  at  348. 

As  I have  already  observed,  I have  concluded  that  there  was 
no  evidence  produced  to  the*  Court  that  Mr.  Jolliffe’s  speech  had 
been  delivered,  or  as  to  its  contents,  or  that  the  matter  discussed 
in  it  had  already  become  a matter  of  public  interest.  I think 
that  this  question  of  qualified  privilege  must  be  considered  from 
the  viewpoint  that  the  Jolliffe  speech  had  never  been  made, 
in  so  far  as  this  action  for  libel  is  concerned.  What  then  is  the 
effect  of  such  a circumstance  upon  the  question  of  qualified 
privilege  lending  protection  to  the  editorials  in  question?  They 
cannot  be  considered  as  related  to  any  matter  that  had  pre- 
viously been  made  public.  There  could  be  no  duty  cast  on  the 
respondents  to  discuss  a matter  of  which  they  knew  nothing 
whatever.  The  public  welfare  was  not  concerned  with  respect 
to  something  that,  in  so  far  as  the  respondents  are  concerned, 
in  its  relation  to  this  action,  did  not  exist.  If  the  matter  is  of 
public  interest  and  the  party  who  publishes  it  owes  a duty  to 
communicate  it  to  the  public,  the  publication  is  privileged,  as  was 
said  in  the  words  already  quoted  by  Buckley  L.J.  in  Adam  v. 
Ward,  supra.  But  the  words  of  the  Master  of  the  Rolls  in  Chap- 
man V.  Lord  Ellesmere  et  al.,  supra,  must  not  be  forgotten,  when, 
in  referring  to  the  above-mentioned  statement  of  Buckley  L.J., 
he  said:  “The  duty  cannot  arise  in  respect  of  a matter  not  yet 

made  public  at  all.”  I take  this  statement  to  mean  that  in  order 
that  alleged  defamatory  language  may  be  protected  by  the  rule 
or  principle  of  qualified  privilege,  such  language  must  be  based 
on  some  actual  circumstance  or  fact  and  not  upon  something 
which  may  exist  only  in  the  mind  of  the  writer  of  the  libel. 

I am  of  the  opinion,  for  the  reasons  mentioned,  that  the' 
alleged  defamatory  editorials  were  not  published  on  a privileged 
occasion.  The  communication  which  was  the  very  foundation- 
stone  upon  which  the  editorials  in  question  were  based,  and  which 
had  been  broadcast  to  the  public,  was  not  given  in  evidence,  and 
was,  therefore,  not  known  to  the  Court  and  jury. 

Turning  now  to  the  ground  of  appeal  that  the  defence  of  fair 
comment  was  not  available  to  the  respondents,  it  has  been  said 
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that:  “The  defence  of  fair  comment  consists  of  three  ingredients: 
(a)  the  truth  of  the  facts  commented  on;  (b)  the  fairness  of 
the  comments;  and  (c)  that  the  matter  commented  on  is  one 
of  public  interest”:  Button,  op.  cit.j  p.  90. 

Gatley,  2nd  ed.  1929,  says,  at  pp.  378-9:  “The  words  com- 
plained of  must,  in  order  to  be  fair  comment,  be  the  expression 
of  an  opinion  based  on  true  facts,  i.e.,  facts  admitted  or  proved 
to  be  true  . . . Comment  on  well-known  or  admitted  facts  is  a 
very  different  thing  from  the  assertion  of  unsubstantiated  facts 
for  comment.” 

Lord  Herschell  L.C.,  who  delivered  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  in  Davis  d Sons  v. 
Shepstone  (1886)  , 11  App.  Cas.  187,  said  at  p.  190:  “There  is  no 
doubt  that  the  public  acts  of  a public  man  may  lawfully  be  made 
the  subject  of  fair  comment  or  criticism,  not  only  in  the  press, 
but  by  all  members  of  the  public.  But  the  "distinction  cannot  be 
too  clearly  borne  in  mind  between  comment  or  criticism  and 
allegations  of  fact,  such  as  that  disgraceful  acts  have  been  com- 
mitted, or  discreditable  language  used.” 

In  Hunt  V.  The  Star  Newspaper  Company^  Limited,  [1908] 
2 K.B.  309,  Fletcher  Moulton  L.J.  said,  at  p.  320:  “ . . . in 
order  to  give  room  for  the  plea  of  fair  comment  the  facts  must 
be  truly  stated.  If  the  facts  upon  which  comment  purports 
to  be  made  do  not  exist  the  foundation  of  the  plea  fails.” 

On  this  subject  there  is  also  the  judgment  of  Viscount 
Finlay  in  Sutherland  et  al.  v.  Stopes,  [1925]  A.C.  47:  “The 
allegation  of  truth  is  confined  to  the  fact  averred,  and  the  aver- 
ment as  to  the  comments  is  not  that  they ^ are  true  but  only  that 
they  were  made  in  good  faith,  and  that  they  are  fair  and  do  not 
exceed  the  proper  standard  of  comment  upon  such  matters.” 

As  to  the  facts  upon  which  the  comment  is  based,  the  defend- 
ant must  establish  their  truth,  but  as  to  the  comments  based 
these  facts,  he  need  only  establish  their  fairness. 

In  our  own  courts  there  are  several  cases  of  interest  on  the 
subject  of  fair  comment,  among  them  being  Wills  v.  Carman 
(1889),  17  O.R.  223,  in  a Divisional  Court,  in  which  Armour  C.J. 
said,  at  p.  225:  “The  defendant  did  not  justify  nor  did  he  seek  to 
justify  the  alleged  defamatory  matter  published  as  being  true,  but 
he  alleged  that  it  was  a fair  comment  upon  matters  of  public  and 
general  interest  and  he  was  entitled  to  shew  that  the  matters 
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upon  which  he  commented  were  true,  and  without  doing  so  it 
is  clear  that  he  could  not  have  established  his  plea  of  fair  com- 
ment.” 

In  the  Supreme  Court  of  Canada  in  The  Manitoba  Free  Press 
Company  v.  Martin  (1892),  21  S.C.R.  518,  Patterson  J.  said,  at 
p.  530:  “The  conduct  of  a public  man  which  may  be  commented 
on,  and  from  which  inferences  unfavourable  to  his  character 
may  be  fairly  deduced,  must  be  something  known  or  admitted 
or  proved,  not  conduct  which  the  writer  chooses  to  ascribe  to 
him.” 

In  Augustine  Automatic  Rotary  Engine  Co.  of  Canada 
Limited  v.  Saturday  Night  Limited  (1917),  38  O.L.R.  609,  34 
D.L.R.  439,  in  the  Appellate  Division,  Riddell  J.,  at  p.  620,  said: 
“But  there  was  no  attempt  at  the  trial  to  prove  the  alleged  facts 
— and  so  the  comment  must  fall.” 

All  citizens  of  a community  or  country,  including  the  editors 
and  publishers  of  newspapers,  have  the  full  and  free  right  to 
discuss  and  comment  upon  the  public  acts  and  conduct  of  a 
man  occupying  a public  position,  and,  if  they  see  fit,  to  criticize 
his  acts  and  conduct  in  the  most  severe  terms.  The  public 
interest  requires  that  a man’s  public  conduct  shall  be  .open  to 
searching  criticism,  but  the  facts  upon  which  such  criticism 
and  comment  are  based  must  be  truly  stated,  and  a newspaper 
has  no  greater  or  higher  right  to  make  comment  on  a public 
man,  or  a person  occupying  a public  situation,  than  an  ordinary 
citizen  would  have. 

Even  if  the  reading  of  Mr.  Jolliffe’s  speech  or  portions  of  it 
to  the  jury  by  counsel  for  the  respondents,  in  the  course  of  his 
address  to  the  jury,  could  be  considered  the  reading  of  evidence 
which  had  been  made  part  of  the  case,  such  speech  could  not 
prove  the  existence  or  the  truth  of  the  alleged  facts  stated  in 
it.  That  procedure  seems  to  me  an  attempt  to  prove  the  truth 
of  certain  facts,  contained  in  the  language  alleged  to  be  defam- 
atory, by  reading  the  alleged  libellous  words  themselves. 

Because,  for  the  reasons  I have  already  given,  I have  con- 
cluded that  neither  the  truth  of  the  alleged  facts  upon  which 
comment  was  based,  nor  the  existence  of  such  facts,  were 
proved  by  the  respondents  at  the  trial,  the  defence  of  fair 
comment  fails. 

For  the  same  reasons,  the  third  ground  of  appeal,  namely, 
that  an  error  was  made  in  permitting  counsel  for  the  respond- 
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ents  to  read  certain  extracts  and  passages  from  the  newspapers 
containing  the  alleged  defamatory  language  to  the  jury,  al- 
though such  extracts  had  not  been  made  evidence  in  the  case, 
must  be  held  to  have  been  established. 

The  appeal  should  be  allowed  and  there  should  be  a new 
trial  of  the  action.  The  appellant  is  entitled  to  the  costs  of  the 
appeal.  The  costs  of  the  abortive  trial  should  be  to  the  plaintiff 
in  the  cause. 

New  trial  ordered. 

Solicitors  for  the  plaintiffs  appellant:  Smithy  Rae^  Greer  d 
Cartiorighty  Toronto. 

Solicitor  for  the  defendants ^ respondents:  Alexander  Stark, 
Toronto. 


[McRUER  C.J.H.C.] 

Re  Woods. 

Re  Browne. 

Powers  of  Appointment — Validity  of  Exercise — No  Reference  in  Will 
to  Power — Foreign  Will,  Not  Made  in  Form  Valid  in  Ontario — 
Realty  and  Personalty — The  Wills  Act,  R.S.O.  1937,  c.  164,  s.  29. 

Wills — Foreign  Will,  Valid  according  to  Law  of  Domicile,  hut  Invalid 
under  Ontario  Law — Effect  in  Ontario — Realty  and  Personalty — 
Power  of  Appointment — The  Wills  Act,  R.S.O.  1937,  c.  164,  s.  29, 

A power  of  appointment  over  movables  in  Ontario  may  be  exercised 
by  a will  valid  according  to  the  law  of  the  testator’s  domicile,  not- 
withstanding that  it  does  not  comply  with  the  Ontario  law  as  to 
form  and  execution.  D’Huart  v.  Harkness  (1865),  34  Beav.  324; 
In  re  Price,  [1900]  1 Ch.  442;  In  re  Strong  (1925),  95  L.J.  Ch.  22, 
applied. 

Where  a power  of  appointment  over  movables  in  Ontario  is  given  to 
a person  domiciled  in  another  Province,  and  that  person  makes  a 
will  disposing  of  her  entire  estate,  but  not  referring  to  the  power 
of  appointment  or  to  the  property  over  which  the  power  exists,  the 
will  is  to  be  taken  as  a valid  and  effective  exercise  of  the  power. 
Section  29  of  The  Wills  Act  is  to  be  read,  in  such  circumstances,  as 
a statutory  provision  imported  into  every  general  power  of  appoint- 
ment to  which  the  law  of  Ontario  applies,  and  every  appointment 
should  be  read  as  if  the  instrument  creating  the  power  to  appoint 
by  will  contained  the  provisions  of  that  section.  In  re  Lewal’s  Settle- 
ment Trusts,  [1918]  2 Ch.  391,  applied;  other  authorities  reviewed. 

A power  to  appoint  immovables  in  Ontario  by  will  must  be  taken  as 
a power  to  appoint  by  will  lawful  in  form  to  pass  an  interest  in 
realty  within  Ontario.  The  lex  situs  must  govern.  Dicey,  Conflict 
of  Laws,  5th  ed.  1932,  pp.  583,  843,  approved.  A foreign  will  there- 
fore will  not  operate  as  a*  valid  exercise  of  such  a power  unless  it 
is  in  a form  recognized  as  valid  in  Ontario,  even  if  it  is  valid  ac- 
cording to  the  law  of  the  testator’s  domicile. 
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Where  lands  are  devised  to  trustees  to  be  sold  without  restriction,  the 
equitable  doctrine  of  conversion  applies  and  they  are  deemed  to 
- become  personalty  on  the  testator’s  death.  Doughty  v.  Bull  (1725), 
2 P.  Wms.  320;  In  re  Raw  (1884),  26  Ch.  D.  601,  applied.  Where,  how- 
ever, trustees  are  given  only  a power  to  convert,  or  an  absolute 
discretion  to  convert  or  not,  the  lands  remain  unconverted  until  the 
power  or  discretion  is  exercised.  In  re  Dyson,  [1910]  1 Ch.  750, 
applied.  In  applying  these  rules  the  Court  must  ascertain,  from  the 
whole  will,  whether  the  testator’s  intention  was  that  the  property 
should  be  converted  out  and  out,  or  whether  it  was  given  to  the 
trustees  upon  trust,  to  sell  or  not  to  sell  according  to  their  discretion. 
Greenway  v.  Greenway  (1860),  2 DeG.  F.  & J.  128;  Re  Newhould 
(1913),  no  L.T.  6;  Polley  v.  Seymour  (1837),  2 Y.  & C.  Ex.  708; 
Burrell  v.  Baskerfield  (1849),  11  Beav.  525,  referred  to. 

A MOTION  by  the  executors  and  trustees  of  James  William 
Woods,  deceased,  for  the  advice  of  the  Court. 

6th  May  1947.  The  motion  was  heard  by  McRuer  C.J.H.C. 
in  Weekly  Court  at  Toronto. 

J.  T.  Garrow,  for  the  executors  and  trustees,  applicants. 

G.  E.  Bur  son  j for  the  executors  of  Margaret  Woods  Browne, 
deceased. 

H.  C.  Walker,  K.C.,  for  George  Sackville  Browne. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  A.  J.  D.  S.  Browne, 
an  infant. 

26th  August  1947.  McRuer  C.J.H.C.: — Margaret  C.  Woods 
Browne,  who  died  at  the  city  of  Montreal  on  the  9th  March  1941, 
domiciled  in  the  Province  of  Quebec,  held  under  the  last  will  of 
her  father,  Lieutenant-Colonel  James  William  Woods,  deceased, 
a life  estate  during  coverture  of  a share  of  the  Woods  estate  with 
a power  of  appointment  by  deed  or  will.  The  Woods  will  has 
already  been  considered  by  me  in  another  aspect  {Re  Woods, 
[1946]  O.R.  290). 

The  advice  of  the  Court  is  now  asked  as  to  whether  upon  the 
true  construction  of  the  last  will  of  the  late  Mrs.  Browne,  the 
power  of  appointment  granted  to  her  under  the  Woods  will  was 
validly  exercised  either  in  whole  or  in  part,  and  if  validly  exer- 
cised in  part  only,  which  of  the  assets  included  in  her  share  of 
the  Woods  estate  are  not  effectively  appointed  under  her  will. 

Probate  of  an  unattested  holograph  will  of  the  late  Mrs. 
Browne  was  granted  on  the  20th  March  1941  by  the  Superior 
Court  of  the  Province  of  Quebec  in  the  District  of  Montreal  to 
the  Royal  Trust  Company  and  George  Sackville  Browne,  adult 
executors  named  in  the  will.  This  will  is  poorly  drawn  and 
difficult  to  construe. 
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By  the  first  clause,  the  testatrix  revokes  all  former  wills  and 
testaments  which  she  may  have  made.  The  second  clause  is  a 
general  bequest,  reading  as  follows: 

‘T  wish  to  leave  all  that  I die  possessed  of  or  which  would 
eventually  come  to  me,  in  the  form  of  currancy  securities  stocks 
and  bonds  or  effects  etc.  in  Trust  with  The  Royal  Trust  Co  as 
joint  Executors  together  with  my  husband  G.  Sackville  Browne 
and  my  son  A.  J.  S.  Dalzell  Browne.  To  be  held  administered  by 
them  on  behalf  of  the  following  in  equal  proportions 
“Shirley  Jane  Sackville  Browne 
“A.  J.  D.  Sackville  Browne 

“G.  Sackville  Browne.  The  income  from  the  childrens  shares 
to  be  used  for  their  education  & upkeep.” 

Provision  is  then  made  for  certain  specific  bequests  including 
jewellery,  furs,  etc.,  to  the  daughter,  Shirley  Jane  Sackville 
Browne,  and  other  specific  bequests  to  the  son,  Dalzell. 

Other  provisions  of  the  will  are : The  house  with  contents 
which  belonged  to  the  testatrix  is  devised  to  the  husband  and 
children  “so  long  as  all  there  remain  unmarried”;  if  either  of 
the  children  marries  he  or  she  is  given  “an  allowance  in  lieu  of 
lodging  of  fifty  dollars  per  month”.  (This  provision  is  difficult 
to  reconcile  with  other  provisions  of  the  will,  but  it  is  immaterial 
to  the  point  that  I have  to  decide.)  The  will  further  provides: 
“In  the  event  of  the  death  of  my  Husband  anything  which  he 
has  received  or  holds  in  Trust  from  me  shall  revert  to  my 
children.  In  the  event  of  my  husband  remarrying  if  his  wife 
meets  with  the  approval  of  our  children  and  is  good  to  them 
and  makes  their  home  life  happy  I have  no  objection  otherwise 
my  wishes  are  that  anything  which  he  has  received  or  holds  in 
Trust  from  me  shall  revert  at  once  to  my  children.  Should  he 
leave  her  he  is  to  be  made  welcome  by  his  children.” 

There  is  nowhere  in  the  will  any  reference  to  a power  of 
appointment,  nor  is  there  any  specific  reference  to  any  property 
over  which  the  testatrix  held  a power  of  appointment. 

In  disposing  of  this  matter,  three  main  questions  must  be 
decided:  (1)  Does  the  appointment,  if  any,  fail  because  the 
Browne  will,  although  valid  according  to  the  law  of  Quebec, 
does  not  comply  with  the  provisions  of  the  Ontario  Wills  Act? 
(2)  Is  the  Browne  will,  by  reason  of  the  provisions  of  s.  29  of 
The  Wills  Act,  R.S.O.  1937,  c.  164,  a valid  exercise  of  the  power 
of  appointment  granted  under  the  Woods  will,  notwithstanding 
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the  fact  that  it  does  not  refer  to  the  power  of  appointment  or 
to  the  property  over  which  the  appointment  might  be  exercised? 
(3)  Can  an  intention  contrary  to  the  application  of  the  statute 
be  gathered  from  the  will? 

The  first  question,  which  has  run  the  course  of  considerable 
debate  in  the  English  courts,  may  now  be  taken  as  settled  as  to 
personal  property  in  the  negative.  A power  of  appointment  over 
movables  may  be  exercised  by  a will  valid  according  to  the  law 
of  the  domicile,  notwithstanding  that  it  does  not  comply  with 
the  requirements  of  The  Wills  Act:  D’Huart  v.  Harkness  (1865), 
34  Beav.  324,  55  E.R.  660;  In  re  Price;  Tomlin  v.  Latter,  [1900] 
1 Ch.  442;  In  re  Strong;  Strong  v.  Meissner  (1925),  95  L.J. 
Ch.  22;  see  also  Dicey’s  Conflict  of  Laws,  5th  ed.  1932,  p.  842. 

The  second  question  has  likewise  been  the  subject  of  con- 
siderable discussion  before  the  courts,  with  some  difference  of 
judicial  opinion.  Section  29  of  The  Wills  Act  reads  as  follows: 

“A  general  devise  of  the  real  estate  of  the  testator,  or  of 
the  real  estate  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in 
a general  manner,  shall  be  construed  to  include  any  real  estate 
or  any  real  estate  to  which  such  description  will  extend,  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless 
a contrary  intention  appears  by  the  will;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  estate  described  in  a general  manner,  shall  be  construed 
to  include  any  personal  estate,  or  any  personal  estate  to  which 
such  description  will  extend,  which  he  may  have  power  to  ap- 
point in  any  manner  he  may  think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless  a contrary  intention  appears 
by  the  will.” 

In  applying  this  section  to  the  circumstances  of  this  case,  a 
clear  distinction  must  be  drawn  between  the  movables  and  the 
immovables  over  which  the  testatrix  had  a power  of  appoint- 
ment. I deal  first  with  its  application  to  the  movables. 

In  In  re  Price;  Tomlin  v.  Latter,  supra,  Stirling  J.  held,  in 
respect  to  a similar  will,  that  in  the  absence  of  any  language  in 
the  will  implying  that  the  law  of  England  was  to  apply  to  its 
construction,  the  law  of  the  domicile  of  the  testatrix  should 
apply,  and,  powers  of  appointment  being  unknown  according  to 
the  French  law,  s.  27  of  the  English  Wills  Act,  being  a rule  of 
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construction,  could  not  be  applied  to  the  French  will  so  as  to 
constitute  it  a valid  exercise  of  the  power  of  appointment. 

In  In  re  D'Este’s  Settlement  Trusts;  Poulter  v,  D’Este^ 
[1903]  1 Ch.  898,  the  testatrix  by  general  bequest,  in  a holo- 
graph will  in  French  form  but  not  executed  according  to  the 
English  Wills  Act,  left  her  entire  estate  to  her  husband  without 
making  any  reference  to  a power  of  appointment  conferred  on 
her  under  a certain  marriage  settlement  made  in  England  and 
affecting  personal  property  in  England,  or  any  statement  in  the 
will  from  which  it  could  be  implied  that  she  intended  that  the 
law  of  England  should  apply  to  its  construction.  Buckley  J.  held 
that  s.  27  of  the  English  Wills  Act  (similar  to  s.  29  of  the  Ontario 
Act)  ought  not  to  be  applied  in  construing  the  French  will,  and 
that  the  testator  had  not  exercised  the  power  of  appointment 
by  her  will. 

In  In  re  Scholefield;  Schdlefield  v.  St.  John,  [1905]  2 Ch. 
408,  Kekewich  J.,  followed  the  decision  in  In  re  D’Este’s  Settle- 
ment  Trusts,  supra,  for  slightly  different  reasons  than  those 
expressed  by  Buckley  J.  This  case  went  to  appeal,  but  was 
settled  prior  to  the  argument:  see  [1907]  1 Ch.  664. 

Neville  J.  in  In  re  Simpson;  Coutts  d Co.  v.  Church  Mis- 
sionary Society,  [1916]  1 Ch.  502,  criticized  these  decisions  and 
held  that  s.  27  of  the  English  Wills  Act  should  be  applied  to  the 
construction  of  a holograph  will  made  by  a British  subject 
domiciled  in  France  and  admitted  to  probate  in  England  under 
the  provisions  of  Lord  Kingsdown’s  Act,  24-25  Viet.,  c.  114.  This 
decision  is  expressly  approved  by  Sargant  J.  in  In  re  Wilkinson’s 
Settlement;  Butler  v.  Wilkinson,  [1917]  1 Ch.  620. 

In  In  re  Lewal’s  Settlement  Thrusts;  Gould  v.  Lewal,  [1918] 
2 Ch.  391,  Peterson  J.  rejects  In  re  D’Este’s  Settlement  Trusts, 
supra,  and  In  re  Scholefield,  supra,  as  authorities  and  follows 
In  re  Simpson,  supra,  and  In  re  Wilkinson’s  Settlement,  supra,  for 
reasons  that  commend  themselves  to  me  as  preferable  to  any  of 
those  that  had  been  previously  expressed  on  the  subject.  At 
pp.  397-8  he  states: 

“Prior  to  the  Wills  Act  the  exercise  of  a general  power  of 
appointment  by  will  had  to  refer  either  to  the  power  or  to  the 
property  subject  to  the  power.  After  that  Act  the  power  could 
be  exercised  by  a will  which  disposed  of  the  personal  estate  of 
the  appointor.  This,  in  effect,  amounted  to  a provision  that  every 
general  power  of  appointment  by  will  should  be  read  as  a power 
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to  appoint  by  a will  which  referred  to  the  power ^ or  to  the  prop- 
erty subject  to  the  power , or  disposed  of  the  personal  estate  of 
the  appointor  in  general  ivords.  The  result  then  would  in  the 
present  case  be  that  the  power  authorized  the  appointment  by  a 
valid  French  will  which  disposed  of  the  appointor’s  estate  in 
general  terms  and  the  will  of  Madame  Lewal  would  be  an  exer- 
cise of  the  power.  I agree  with  the  opinions  of  Neville  J.  and 
Sargant  J.,  and  therefore  hold  that  the  general  power  of  appoint- 
ment was  exercised  by  the  will  of  Madame  Lewal.”  (The  italics 
are  mine.)  • 

In  Dicey,  op.  cit.,  at  p.  843,  the  author  deals  with  the  subject 
with  some  caution,  and  expresses  himself  as  “fairly  certain” 
that  the  principle  to  be  applied  is  that  set  out  in  In  re  LewaVs 
Settlement,  supra,  but  adds : 

“ . . . one  must,  in  the  absence  of  a catena  of  decisions,  speak 
with  hesitation.  The  Wills  Act,  1837,  it  may  be  said,  does  not, 
as  regards  wills  of  personal  estate,  apply  to  wills  made  by  persons 
domiciled  abroad,  and  therefore  a particular  section  of  that  Act 
cannot  of  itself  apply  to  such  wills  without  a clear  expression 
of  the  testator’s  intention  that  it  shall  apply.  To  this  objection 
there  are  two  replies.  The  first  is  that  a will  executed  in  accord- 
ance with  the  Wills  Act,  1837,  though  not  in  accordance  with 
the  formalities  required  by  the  law  of  the  testator’s  domicile, 
may  be  a valid  exercise  of  a power  of  appointment  by  will,  and 
therefore  may  be  construed  in  regard  to  such  power  of  appoint- 
ment by  the  rule  of  construction  applicable  to  an  English  will 
executed  by  a person  domiciled  in  England.  The  second  is  that 
the  effect  of  the  Wills  Act,  s.  27,  arises  in  this  case,  not  from 
the  Act  itself  applying  to  the  wills  of  persons  domiciled  out  of 
England,  but  from  the  fact  that  s.  27  is,  through  the  form  in 
which  the  will  is  drawn,  imported  by  the  testator  himself  into 
the  will  as  a rule  of  construction.” 

In  the  case  here  under  consideration,  in  the  absence  of  any 
language  contained  in  the  will  implying  that  the  foreign  testatrix 
intended  to  import  the  Ontario  law  into  her  will  as  a rule  of 
construction,  I feel  that  the  better  application  of  s.  29  of  The 
Wills  Act  is  to  read  it  as  a statutory  provision  imported  into 
every  general  power  of  appointment  to  which  the  law  of  Ontario 
has  application,  and  that  every  such  appointment  should  be  read 
as  if  the  instrument  creating  the  power  to  appoint  by  will  con- 
tained the  provisions  of  that  section. 
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I therefore  hold  that  s.  29  of  The  Wills  Act  is  applicable  to 
the  case  before  me,  and  that  so  far  as  movables  are  concerned 
the  will  of  the  testatrix  disposing  of  her  entire  estate,  being  a 
good  will  according  to  the  law  of  her  domicile,  is  a sufficient 
exercise  of  the  power  of  appointrhent. 

Mr.  Walker,  however,  strongly  urges  that  the  Browne  will 
contains  a contrary  intention  within  the  meaning  of  the  statute. 
It  is  quite  true  there  is  a general  bequest  followed  by  certain 
specific  bequests  which  cut  down  the  general  bequest.  But  -the 
will  must  be  read  as  a whole  and  the  effect  of  the  will  is  to 
dispose  of  the  whole  of  the  residue  after  the  specific  bequests 
are  provided  for.  I cannot  read  into  it  the  contrary  intention 
provided  for  by  the  statute. 

So  far  I have  dealt  only  with  the  validity  of  the  Browne  will 
as  an  exercise  of  the  power  of  appointment  under  the  Woods  will 
as  applied  to  movables. 

In  respect  of  immovables  in  Ontario  different  considerations 
arise.  The  power  to  appoint  by  will  given  under  the  Woods  will 
over  immovables  must  be  taken  to  mean  a power  to  appoint  by 
will  lawful  in  form  to  pass  an  interest  in  realty  within  Ontario. 
The  lex  situs  must  govern:  Dicey,  op.  cit.,  p.  583;  at  p.  843  the 
learned  author  by  footnote  expressly  excludes  the  principles  I 
have  heretofore  dealt  with  from  application  to  immovables. 

Mr.  Wilson,  however,  argues  that  the  Woods  will  having 
authorized  the  executors  and  trustees  to  convert  realty  into 
personalty,  taken  together  with  the  duty  to  distribute,  the 
equitable  doctrine  should  be  applied,  and  the  realty  should  be 
taken  to  have  been  converted  into  personalty. 

This  raises  a problem  that  is  not  without  considerable  diffi- 
culty. Where  lands  are  devised  to  be  sold  without  restriction 
they  are  thereby  made  personal  estate:  Doughty  v.  Bull  (1725), 
2 P.  Wms.  320,  24  E.R.  748;  In  re  Raw;  Morris  v.  Griffiths 
(1884),  26  Ch.  D.  601.  On  the  other  hand,  where  land  is  devised 
to  trustees  with  a power  to  convert,  or  with  an  absolute  discre- 
tion to  convert  or  not,  the  property  remains  unconverted  until 
the  power  or  discretion  is  exercised;  In  re  Dyson;  Challinor  v. 
Sykes,  [1910]  1 Ch.  750. 

This  principle  is  easier  to  state  than  to  apply.  The  duty  of 
the  Court  is  to  examine  the  whole  will,  and  to  see  whether  the 
expressed  intention  of  the  testator,  to  be  drawn  therefrom,  was 
that  the  property  should  be  converted  out  and  out,  as  it  is  called, 
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or  whether  it  was  given  to  the  trustees  upon  a trust,  either  to 
sell  or  not  to  sell,  according  as  they  in  their  discretion  might 
judge  best:  per  Alderson  B.  in  Polley  v.  Seymour  (1837),  2 Y. 
& C.  Ex.  708,  160  E.R.  578. 

“If  a testator  expressly  directs  trustees  to  sell  real  estate, 
and  to  divide  the  money  produced  by  the  sale,  or  to  invest  the 
money  in  the  funds,  or  to  deal  with  the  property  in  such  a man- 
ner* as  he  cannot  deal  with  it  unless  he  converts  it  into  money, 
the  realty  is  supposed  to  be  converted  into  personalty  from  the 
death  of  the  testator,  and  a Court  of  Equity  would  be  justified 
in  decreeing  an  immediate  sale  of  it.  But  a mere  power  to  sell, 
to  be  exercised  in  the  discretion  of  the  trustees  or  with  the  con- 
sent of  a third  person,  has  no  such  effect.”  Lord  Campbell  in 
Greenway  v.  Greenway  (1860) , 2 DeG.  F.  & J.  128  at  138,  45  E.R. 
570. 

See  also  Newbould;  Carter  v.  Newbould  (1913),  110 

L.T.  6. 

In  Burrell  v.  Baskerfield  (1849),  11  Beav.  525,  50  E.R.  920, 
the  Master  of  the  Rolls,  with  hesitation,  read  an  intention  to 
convert  into  a will  in  general  terms  containing  only  an  authority 
to  convert. 

I do  not  think  I can  so  read  this  will.  The  real  estate  in 
Ontario  left  by  the  testator  (Woods)  consists  of  the  family 
home.  The  clause  authorizing  the  trustees  to  sell  and  convert  the 
testator’s  estate  expressly  exempted  this  property  and  provided 
that  it  might  be  sold  only  with  the  consent  of  the  testator’s  wife, 
who  was  given  certain  rights  of  occupancy.  On  reading  the 
whole  will  I cannot  gather  from  it  the  intention  that  would  be 
necessary  for  me  to  hold  that  there  was  conversion  in  equity  at 
the  testator’s  death. 

I therefore  hold  that  the  will  of  Margaret  C.  Woods  Browne 
did  not  operate  as  an  exercise  of  the  power  granted  to  her  under 
the  will  of  her  father  in  respect  of  the  real  estate  situated  in 
Ontario. 

The  answer  to  the  question  submitted  to  the  Court,  therefore, 
is  as  follows:  The  power  of  appointment  conferred  on  Margaret 
C.  Woods  Browne  under  the  will  of  Lieutenant-Colonel  William 
Woods  has  been  effectively  exercised  in  respect  of  personalty 
and  has  not  been  effectively  exercised  in  respect  of  realty  sit- 
uated in  Ontario. 
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The  costs  of  all  parties  will  be  out  of  the  Woods  estate; 
those  of  the  executors  on  a solicitor  and  client  basis. 

Order  accordingly. 

Solicitors  for  the  executors  and  trustees  of  the  Woods  will, 
applicants : Blake,  Anglin,  Osier  d Cassels,  Toronto. 

Solicitor  for  the  executors  of  the  estate  of  Margaret  Woods 
Browne:  G.  E.  Burson,  Toronto. 

Solicitor  for  George  Sackville  Browne:  H.  C.  Walker,  To- 
ronto. 


[GALE  J.] 

Rex  ex  rel*  Skinner  v*  Icelandia  Limited  et  aL 

Sunday  Observance  — Exemptions  — ‘‘Work  of  necessity  or  mercy’’  — 
Operation  of  Rink  for  Hockey  Practices  — Consent  to  Prosecution 
— • The  Lord’s  Day  Act,  R.S.C.  1927^  c.  123,  ss.  4,  11,  16. 

Criminal  Law  — Offences  Requiring  Consent  to  Prosecution  — When 
and.  How  Consent  to  be  Proved  — The  Lord’s  Day  Act,  R.S.C.  1927, 
c.  123,  s.  16. 

The  operation  of  a skating  rink  on  Sundays  for  hockey  practices  by 
member  teams  of  a junior  league  does  not  constitute  a work  of  neces- 
sity within  the  meaning  of  s.  11  of  The  Lord’s  Day  Act,  no  matter 
how  desirable  and  beneficial  it  may  be  shown  to  be  in  its  results. 
If  such  operation  is  carried  on  for  gain  as  the  ordinary  business  or 
calling  of  the  accused,  it  amounts  to  a violation  of  s.  4 of  the  Act. 

A magistrate,  before  issuing  a summons  for  a violation  of  The  Lord’s 
Day  Act,  should  satisfy  himself  that  the  Attorney-General  has  con- 
sented to  the  prosecution,  as  required  by  s.  16  of  the  Act.  Ordinarily 
a magistrate  before  whom  an  accused  appears  for  trial  in  answer  to 
a summons  may  assume  that  the  summons  was  properly  issued  (i.e., 
that  it  was  issued  only  after  proof  had  been  given  of  the  consent), 
and  if  nothing  is  said  about  the  consent  the  prosecution  will  not  fail 
at  the  trial  merely  because  there  is  no  evidence  touching  the  matter. 
But  where  the  magistrate  conducting  the  trial  is  the  same  one  who 
issued  the  summons,  he  has  no  right  to  assume  that  his  jurisdiction 
has  already  been  established,  and  it  is  incumbent  upon  him,  at  the 
outset  of  the  trial,  to  satisfy  himself  that  he  can  act,  by  calling  upon 
the  complainant  to  prove  the  existence  of  the  necessary  consent.  If 
he  fails  to  do  this,  he  should  afford  the  complainant  an  opportunity, 
if  the  point  is  raised  by  the  defence  at  any  time  before  the  case  is 
disposed  of,  to  produce  the  necessary  evidence. 

An  appeal  by  stated  case  from  the  dismissal  of  charges  by 
a magistrate. 

15th  and  16th  May  1947.  The  appeal  was  heard  by  Gale  J. 
in  chambers  at  Toronto. 

F.  A.  Brewin,  for  the  complainant,  appellant. 

C.  A.  Thompson,  K.C.,  for  the  accused,  respondents. 
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2nd  September  1947.  Gale  J.: — At  the  request  of  the  above 
complainant,  a case  was  stated  to  this  Court  by  Thomas  Elmore, 
Esq.,  K.C.,  a police  magistrate,  following  the  acquittal  of  the  ac- 
cused upon  charges,  tried  jointly,  that  they  unlawfully  operated  a 
skating  rink  on  a Sunday  contrary  to  the  provisions  of  The 
Lord’s  Day  Act,  R.S.C.  1927,  c.  123.  From  the  case  so  stated, 
it  appears  that  Icelandia  Limited  operates  a rink  under  that 
name  in  Toronto  and  that  James  B.  Allen  is  its  active  manager. 
During  the  week  days  it  is  rented  for  hockey  games  and  prac- 
tices, for  some  of  which  spectators  pay  a charge,  and  for  public 
skating.  On  these  days  the  rink  may  be  engaged  at  a rental  of 
$12  an  hour.  On  Sundays  it  has  also  been  used  for  hockey 
practices  at  an  hourly  rental  of  $15,  but  no  charge  is  made  for 
spectators  and  the  ice  surface  is  not  available  for  public  skating. 

On  all  days  the  rink  is  under  the  control  of  the  employees 
of  Icelandia  Limited.  They  maintain  the  heating  and  ice  equip- 
ment, renew  and  clean  the  ice  periodically,  prevent  undue  noise 
or  disturbance,  receive  the  money  from  the  teams,  the  spectators 
or  the  skaters,  as  the  case  may  be,  and,  finally,  sell  refreshments 
in  a booth  or  tuck-shop  set  up  for  that  purpose. 

On  the  Sunday  in  respect  of  which  the  charges  were  laid, 
the  rink  was  engaged  by  various  hockey  teams  belonging  to  the 
Toronto  Hockey  League,  an  amateur  organization  sponsored  by 
citizens  who  believe,  with  every  justification,  that  its  objects 
will  aid  in  the  development  of  character  in  the  youth  of  Toronto. 
This  League  was  inaugurated  some  35  years  ago  and  has  had 
such  outstanding  success  that  it  now  comprises  some  650  hockey 
clubs  in  Toronto  having  a total  membership  of  approximately 
7,000  players  who  range  in  age  from  seven  to  twenty.  By  reason 
of  this  rapid  growth  and  the  limitation  of  facilities,  and  not- 
withstanding that  rinks  in  Wexford,  Agincourt,  Unionville,  Rich- 
mond Hill  and  Bolton  have  been  pressed  into  service,  some  of 
the  boys  are  compelled  to  practise  after  midnight  and  others 
as  early  as  five  o’clock  in  the  morning,  and  it  has  been  difficult 
if  not  impossible  to  provide  one  game  a week  for  each  of  the 
teams. 

Icelandia  has  been  used  extensively  in  the  past  by  the  League 
and  indeed  it  is  said,  without  contradiction,  that  it  has  furnished 
better  accommodation  for  boys  who  are  members  of  the  League 
than  any  other  rink  in  or  around  Toronto.  One  method  of 
facilitating  the  operation  of  the  League  has  been  to  permit  its 
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teams  to  occupy  the  ice  surface  on  Sundays  for  the  purpose  of 
practising.  During  such  practice  periods  the  teams  have  been 
in  charge  of  coaches  or  some  other  officials  of  the  hockey  clubs, 
and  the  employees  of  Icelandia  Limited  have  not  been  respon- 
sible for  controlling  the  players  except  to  suppress  any  un- 
necessary noise  or  disturbance.  In  addition,  of  course,  they 
carried  out  their  general  maintenance  duties  and  operated  the 
tuck-shop. 

Under  s.  4 of  The  Lord’s  Day  Act,  and  subject  to  certain 
exceptions,  it  is  unlawful  for  any  person  on  Sunday  to  carry 
on  or  transact  any  business  of  his  ordinary  calling,  or  in  con- 
nection with  such  calling,  or  for  gain  to  do,  or  employ  any  other 
person  to  do,  on  Sunday,  any  work,  business  or  labour.  One  of 
such  exceptions  is  contained  in  s.  11,  and  is  to  the  effect  that, 
notwithstemding  that  which  is  otherwise  contained  in  the  Act, 
any  person  may  on  the  Lord’s  Day  do  any  work  of  necessity  or 
mercy.  Before  the  magistrate  counsel  for  the  accused  put  for- 
ward three  defences,  namely: 

1.  That  the  onus  was  on  the  complainant  to  prove  that  leave 
to  prosecute  has  been  given  to  him  by  the  Attorney-General  for 
Ontario,  since  s.  16  of  the  Act  provides  that  “No  action  or 
prosecution  for  a violation  of  this  Act  shall  be  commenced  with- 
out the  leave  of  the  Attorney-General.” 

2.  That  on  Sundays  the  accused  were  not  carrying  on  the 
business  of  their  ordinary  calling  or  employing  persons  in  that 
regard. 

3.  That  the  business  and  employment  was  a work  of  neces- 
sity within  the  meaning  of  the  exception  referred  to  above. 

The  learned  magistrate  ruled  against  the  second  contention 
but  held  in  favour  of  the  accused  on  the  first  and  third  grounds 
and  dismissed  the  charges.  He  then  stated  the  case  and  sub- 
mitted the  following  questions  to  this  Court : 

1.  “Whether  or  not  I erred  in  point  of  law  in  holding  that 
in  the  absence  of  any  evidence  or  intimation  either  on  behalf  of 
the  prosecution  or  on  behalf  of  the  Defendants  that  the  leave 
of  the  Attorney  General  of  the  Province  of  Ontario  had  or  had 
not  been  given  the  prosecution  failed  by  reason  of  the  provisions 
of  Section  16  of  the  Lord’s  Day  Act,  R.S.C.  1927,  Chapter  123?” 

2.  “Whether  or  not  I erred  in  point  of  law  in  holding  that 
the  operation  of  the  Defendants  in  licensing  hockey  teams  at 
a rental  for  a fee  of  $15.00  per  hour  and  the  employment  of 
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certain  persons  in  connection  with  the  operation  of  the  said 
rink,  was  carrying  on  of  the  business  of  the  Defendants,  and 
was  in  connection  with  such  calling  employment  for  gain,  persons 
to  do  work  on  Sundays  within  the  purview  of  Section  4 of  the 
Lord’s  Day  Act  R.S.C.  1927,  Chapter  123?” 

3.  “Whether  or  not  I erred  in  point  of  law  in  holding  that 
the  accused  in  operating  the  ice  rink  and  employing  persons  for 
gain  to  do  work  on  Sundays  in  the  light  of  the  facts  herein 
disclosed,  were  doing  a work  of  necessity  within  the  meaning 
of  Section  11  of  the  Lord’s  Day  Act,  R.S.C.  1927  Chapter  123?” 

I propose  to  deal  with  those  questions  in  the  order  in  which 
they  are  submitted. 

As  to  question  no.  1,  I have  come  to  the  conclusion  that 
before  issuing  the  summons  the  magistrate  ought  to  have  asked 
for  proof  that  leave  of  the  Attorney-General  had  been  given  and 
that,  having  failed  to  do  so,  he  should  have  seen  to  it  that  at 
the  trial  the  complainant  was  afforded  an  opportunity  of  pro- 
ducing some  evidence  of  the  leave. 

While  the  magistrate  had  general  jurisdiction  to  try  this 
case  under  s.  12  of  the  Act  and  s.  706  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  yet  if,  as  a fact,  the  Attorney-General  did  not 
give  sanction  to  the  prosecution  as  required  by  s.  16,  supra,  the 
magistrate  had  no  power  either  to  commence  the  proceedings 
by  issuing  the  summons  or  subsequently  to  conduct  the  trial. 
That  is  well  established  by  Lord  Alverstone  in  Rex  v.  Bates, 
[1911]  1 K.B.  964,  where  he  says:  “In  our  opinion  the  failure 
to  obtain  the  consent  of  the  Attorney-General  deprived  the  Court 
of  any  jurisdiction  to  try  the  prisoner  on  the  indictment,  and, 
that  being  so,  the  conviction  must  be  quashed.”  And  by  the 
Supreme  Court  of  the  Northwest  Territories  in  Rex  v.  Canadian 
Pacific  Railway  Co,  (1907),  12  C.C.C.  549. 

Usually  in  cases  of  this  kind,  since  a magistrate  does  possess 
a general  jurisdiction,  subject  only  to  the  fulfilment  of  a con- 
dition precedent,  rather  than  an  entirely  limited  or  special  one, 
he  is  entitled  to  assume  at  the  trial  that  the  summons  was 
properly  issued,  so  that  if  nothing  were  said  on  the  point  at 
the  trial,  the  prosecution  would  not  fail  merely  because  there 
was  no  evidence  touching  the  matter.  I refer  to  Knowlden  et  al. 
V.  The  Queen  (1864),  5 B.  & S.  532,  122  E.R.  930,  as  the  leading 
authority  for  that  proposition.  During  the  course  of  argument 
in  that  case,  Mr.  Justice  Blackburn  observed,  at  p.  542:  “Where 
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there  is  a general  jurisdiction  to  try,  and  a qualification  is  placed 
upon  it  by  statute,  the  party  who  seeks  to  take  advantage  of 
the  qualification  or  exception  must  shew  it.” 

In  his  judgment  Chief  Justice  Cockburn  says,  at  pp.  548-9: 
“The  rule  that  every  preliminary  necessary  to  give  jurisdiction 
must  appear  on  the  face  of  the  record,  is  subject  to  the  quali- 
fication pointed  out  by  my  brother  Blackburn  during  the  argu- 
ment. Here  the  general  jurisdiction  of  the  grand  jury  to  find 
a bill  for  the  specified  offences  remaining  as  at  common  law,  the 
statute  only  says,  that  before  that  jurisdiction  is  exercised 
certain  conditions  rhust  be  complied  with:  as  soon  as  that  is 
done  the  grand  jury  are  seised  of  the  subject-matter,  and  an 
indictment  which  sets  forth  the  offence  as  at  common  law  is 
sufficient.  It  would  be  very  inconvenient  that  proof  of  the  proper 
recognizances  having  been  entered  into,  and  of  the  consent  of 
a Judge  or  of  the  Attorney  or  Solicitor  General  having  been 
obtained,  should  be  given  before  the  petty  jury;  and  if  they  were 
stated  on  the  record  they  might  be  traversed  and  must  be  proved. 
That  cannot  have  been  the  intention  of  the  Legislature;  though, 
before  the  grand  jury  find  a true  bill,  there  ought  to  be  enough 
to  satisfy  them  that  the  conditions  required  by  the  statute  have 
been  complied  with,  and  practically  this  will  be  done  by  the  clerk 
of  indictments,  who,  before  he  lays  the  indictment  before  them, 
would  require  the  direction  of  the  Judge  or  the  Attorney  or 
Solicitor  General  to  be  produced.  It  does  not  appear  to  me  that 
any  practical  inconvenience  will  result  from  holding  this  to  be  so; 
for  the  accused  must  know  how  the  fact  stands  with  regard  to 
himself,  whether  he  has  been  bound  over  to  appear  or  not;  and 
he  must  also  be  aware  whether  the  prosecutor  has  been  bound 
over  to  prosecute,  for  the  binding  over  must  have  occurred  in  his 
presence.  And  if  there  is  any  doubt  whether  a direction  has  been 
obtained  from  a Judge,  or  from  the  Attorney  or  Solicitor  Gen- 
eral, the  fact  may  be  ascertained  from  the  clerk  of  indictments. 
There  can  be  no  doubt  that  if  a prosecution  has  been  improperly 
instituted,  and  a deception  has  been  practised  on  the  officer  of 
the  Court  or  on  the  grand  jury,  redress  could  be  obtained  in 
some  shape  by  the  party  improperly  subjected  to  prosecution; 
whether  it  would  be  by  appeal  to  the  discretion  of  the  Court,  or 
by  application  to  the  Judge  to  quash  the  indictment,  or,  where 
knowledge  of  the  omission  comes  to  the  accused  at  a later  stage. 
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by  writ  of  error  alleging  error  in  fact,  it  is  not  necessary  to 
decide.” 

Mr.  Justice  Crompton  expresses  himself  in  this  way,  at  pp. 
551-2:  “I  am  also  of  opinion  that,  according  to  the  right  con- 
struction of  stat.  22  & 23  Viet.  c.  17,  s.  1,  it  is  not  necessary  that 
it  should  be  averred  in  the  indictment  that  the  preliminaries  re- 
quired by  the  statute  have  been  complied  with,  nor  ought  such 
an  averment  to  be  placed  on  the  record.  In  the  cases  within  the 
statute  the  grand  jury  have  a general  jurisdiction  to  find  a true 
bill,  and  the  provision  in  sect.  1 is  a restraint  on  that  jurisdiction, 
as  it  amounts  to  a direction  to  the  officer  that  he  is  not  to  lay 
before  them  a bill  of  indictment,  and  that  they  are  not  to  find 
it  unless  certain  preliminaries  have  taken  place.  It  is  not  like 
an  Act  of  Parliament  which  imposes  a penalty,  and  at  the  same 
time  restrains  proceedings  for  it;  there  the  penalty  does  not 
belong  to  the  plaintiff  unless  the  conditions  annexed  by  the 
statute  have  been  fulfilled.  The  practice  under  stat.  4 & 5 
W.  & M.  c.  18,  s.  2,  referred  to  by  my  brother  Blackburn,  is  in 
point.  Soon  after  the  Revolution  the  power  of  filing  criminal 
informations  was  much  abused;  and  that  statute,  passed  to  check 
those  abuses,  enacted  in  positive  terms  that  the  Clerk  of  the 
Crown  Office  should  not  receive  or  file  an  information  at  the 
instance  of  a private  person  without  express  order  given  by  the 
Court  in  open  Court.  The  Clerk  of  the  Crown  was  thus  placed 
much  in  the  same  position  as  the  grand  jury  under  stat.  22  & 23 
Viet.  c.  17.  Since  stat.  4 & 5 W.  & M.  c.  18,  it  has  never  been 
stated  in  a criminal  information  that  it  was  filed  by  the  order  of 
the  Court;  that  order  would  indeed  be  more  notorious  than  the 
direction  of  a Judge  or  of  the  Attorney  or  Solicitor  General;  but, 
as  the  Lord  Chief  Justice  said,  a defendant  would  know  whether 
either  of  those  conditions  had  been  performed.  Practically  there 
will  be  no  difficulty  in  carrying  out  the  provisions  of  this  statute. 
The  clerk  of  indictments  receives  every  committal  by  the  justices, 
and  where  there  has  been  no  committal  he  would  have  the  direc- 
tion of  a Judge  or  of  the  Attorney  or  Solicitor  General  for  the 
indictment.  And  the  statute  is  no  more  than  a direction  to  him 
not  to  allow  a bill  to  be  laid  before  the  grand  jury  unless  the 
conditions  have  been  fulfilled.  It  would  be  very  inconvenient  if, 
in  the  case  of  every  indictment  for  obtaining  money  by  false 
pretences,  which  is  a most  common  case,  and  very  near  a felony, 
it  was  necessary  that  the  performance  of  the  conditions  should 
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be  averred  on  the  face  of  the  record  and  proved  at  the  trial.  It 
would  be  almost  ridiculous  to  bring  down  a witness  from  London 
in  every  case  within  the  statute  to  prove  the  signature  of  the 
Judge  or  of  the  Attorney  or  Solicitor  General  to  the  direction 
for  preferring  the  indictments.” 

In  Rex  V.  Waller^  [1910]  1 K.B.  364;  Rex  v.  Thompson  et  al. 
(1913),  7 Alta.  L.R.  40,  22  C.C.C.  78,  5 W.W.R.  157,  25  W.L.R. 
576,  14  D.L.R.  175,  and  Rex  v.  Cooper,  56  B.C.R.  301,  76  C.C.C. 
277,  [1941]  2 D.L.R.  206,  the  principle  is  again  laid  down  that 
ordinarily  the  existence  of  the  consent  is  not  one  of  the  matters 
which  the  complainant  is  called  upon  to  prove  at  the  trial  as 
part  of  his  case. 

Here,  however,  the  magistrate  was  the  person  who  issued 
the  summons  in  the  first  place,  and  it  would  appear  from  the  case 
stated  that  he  was  not  shown  at  that  time  that  leave  to  prosecute 
had  been  secured.  That  being  so,  and  the  magistrate  accordingly 
having  no  right  to  assume  that  his  jurisdiction  had  already  been 
established,  I think  that  it  was  incumbent  upon  him  at  the  outset 
of  the  trial  to  satisfy  himself  that  he  could  act,  and  that  he  mis- 
directed himself  in  failing  to  call  upon  the  complainant  to  cure 
the  defect.  I do  not  attempt  to  describe  the  proof  that  would  be 
necessary;  there  must  be  some  kind  of  proof  and  it  will  be  the 
duty  of  the  magistrate  in  each  particular  instance  to  pass  upon 
its  sufficiency:  see  Rex  v.  Turner,  [1910]  1 K.B.  346  at  357-8. 

Even  though  the  magistrate  did  not  raise  the  question  of 
leave  himself  it  was  clearly  the  right  of  the  accused  to  do  so  at 
any  time.  That  right  was  expressly  recognized  and  preserved 
in  both  the  Knowlden  and  Waller  cases,  supra.  Here  the  accused 
through  their  counsel  did  voice  doubts  as  to  the  existence  of  the 
Attorney-General’s  leave,  and  the  learned  magistrate  ought  then 
to  have  called  upon  the  complainant  to  satisfy  him  by  some 
means  that  the  leave  had  been  given. 

On  the  basis  of  Rex  v.  Thompson  et  al.,  supra,  counsel  for 
the  complainant  argued  that  as  absence  of  consent  is  a matter 
of  defence,  the  burden  is  on  the  accused  not  only  to  cast  doubt 
as  to  its  existence,  but  also  to  prove  as  a matter  of  fact  that 
there  was  no  consent.  As  I have  already  suggested,  the  Court 
may  in  certain  circumstances  assume  the  existence  of  the  con- 
sent until  the  accused  contends  otherwise,  but  it  is  quite  a dif- 
ferent matter  to  say  that  the  accused  must  also  prove  affirma- 
tively that  no  consent  or  leave  was  given.  It  would  be  a most 
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extraordinary  task.  I was  not  referred  to  any  authority,  and 
have  not  been  able  to  find  one,  which  supports  such  a contention. 
The  learned  judges  in  the  Knowlden  case  were  careful  to  refrain 
from  expressing  any  firm  views  as  to  how  and  by  whom  the 
consent  or  lack  of  it  was  to  be  shown  to  the  magistrate.  In  the 
Waller  case  Lord  Alverstone  said  at  p.  367:  “If  objection  is  taken 
by  the  prisoner  the  question  will  arise  in  each  particular  case 
as  to  the  evidence  which  the  Court  will  request  to  satisfy  itself 
whether  there  is  any  ground  for  the  objection.” 

It  seems  to  me  that  once  the  point  is  put  in  issue,  it  is  in- 
cumbent upon  the  complainant  to  show  in  some  manner  that  he 
procured  the  necessary  leave  to  commence  the  proceedings.  The 
granting  or  withholding  of  the  leave  by  the  Attorney-General  is 
a quasi- judicial  function  and  obviously  s.  16  was  inserted  as  an 
important  protection  for  persons  who  might  be  charged  in- 
discriminately under  the  Act.  To  assume  the  existence  of  leave, 
and  then,  if  such  existence  is  contested,  to  require  the  accused 
to  prove  that  it  was  not  given,  largely  destroys  that  protection 
and  also  places  an  illogical  and  unnatural  duty  upon  the  accused. 
I adhere,  therefore,  to  my  initial  impression  that  if  the  matter 
is  raised  by  the  accused  before  the  case  is  concluded,  the  mag- 
istrate should  request  the  complainant  to  satisfy  him  as  to  the 
status  of  the  proceedings,  particularly  as  the  want  of  consent 
would  deprive  him  of  jurisdiction. 

My  judgment  on  this  question  would  not  seem  to  conflict 
with  that  delivered  by  the  Honourable  the  Chief  Justice  of  the 
High  Court  in  Rex  v.  Mazerall,  [1946]  O.W.N.  664,  86  C.C.C. 
147,  2 C.R.  15.  When  the  Chief  Justice  says  that  it  is  not  neces- 
sary to  prove  the  consent  before  the  petit  jury  unless  objection 
is  taken,  he  is  confirming  the  principle  that  in  all  cases  before 
a petit  jury  the  Court  will  assume  the  regularity  of  the  prior 
proceedings,  including  the  existence  of  the  consent,  until  any 
particular  matter  is  put  in  issue  by  the  accused.  Although  he  is 
not  explicit,  he  clearly  implies  that  the  want  of  consent  may  be 
raised  at  any  time  before  the  case  is  entirely  concluded.  In  other 
words,  the  accused  may  take  the  objection  even  during  the  argu- 
ment, and  if  he  does  the  Crown  or  complainant  is  then  required 
to  show  that  the  Court  has  acted  with  jurisdiction,  failing  which 
the  proceedings  should  be  quashed.  Surely  the  statement  con- 
tained in  the  last  clear  paragraph  on  p.  666  of  the  report  of  that 
case  was  intended  to  relate  only  to  instances  where  the  Court 
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cannot  assume  the  regularity  of  the  prior  proceedings,  or  where, 
although  it  is  entitled  to  make  that  assumption,  the  accused,  at 
any  stage  of  the  proceedings  prior  to  judgment,  asserts  a want 
of  consent.  In  any  event  that  paragraph  does  suggest  that  the 
onus  of  proving  the  consent,  when  the  necessity  for  such  proof 
arises,  rests  upon  the  Crown  and  not  the  accused. 

Counsel  for  the  accused  relied  heavily  upon  Rex  v.  Canadian 
Pacific  Railway  Co.,  supra.  However,  as  careful  an  examination 
of  the  case  as  the  report  will  permit  convinces  me  that  the  cor- 
rect explanation  of  the  decision  is  made  in  Rex  v.  Thompson, 
supra,  by  judges  who  participated  in  it. 

In  reading  the  authorities  on  the  subject,  care  should  be 
taken  to  distinguish  statements  concerning  the  power  of  inferior 
Courts  and  those  relating  to  the  jurisdiction  of  other  Courts 
subsequently  to  consider  the  power  of  the  first  tribunal  on 
habeas  corpus  proceedings.  For  example,  Rex  v.  Cooper,  supra 
and  In  re  Henderson  et  at,  [1930]  S.C.R.  45,  52  C.C.C.  82,  [1930] 
1 D.L.R.  420,  would  appear  to  me  to  be  decisions  to  the  effect 
only  that  the  failure  of  the  accused  upon  his  trial  to  raise  the 
absence  of  consent  involves  a question  of  procedure  rather  than 
jurisdiction  so  that  the  proceedings  are  not  capable  of  being 
reviewed  on  habeas  corpus  applications. 

It  is  my  view,  therefore,  that  in  this  instance  the  magistrate 
erred  in  issuing  the  summons  without  evidence  of  the  leave  re- 
quired by  s.  16  and  in  failing  subsequently  to  allow  the  com- 
plainant some  opportunity  of  producing  such  evidence  either 
before  his  case  was  closed  or  when  counsel  for  the  accused  raised 
the  matter  in  argument,  since  the  case  was  not  then  concluded. 
The  first  question  should  be  answered  in  that  way.  While  s.  765 
of  The  Criminal  Code  contemplates  a final  determination  upon 
the  matters  stated  in  the  case,  it  also  permits  me  to  remit  the 
matter  to  the  magistrate  with  an  expression  of  my  opinion. 
The  complainant  should  not  be  denied  the  right  to  prove  that 
the  Attorney-General  granted  leave  to  commence  these  proceed- 
ings, and  the  matter  will  therefore  be  sent  back  to  the  magis- 
trate to  enable  the  complainant  to  tender  evidence  on  that  point 
should  he  desire  to  do  so.  I repeat,  however,  that  the  form  and 
sufficiency  of  the  proof  is  for  the  learned  magistrate. 

With  respect  to  the  second  question,  I agree  with  the  learned 
magistrate’s  reasoning  and  conclusion  that  the  operation  of  the 
rink  on  Sundays  by  the  accused  constitutes  a carrying  on  of  the 
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business  of  their  ordinary  calling.  As  he  says,  the  variation  in 
use  of  the  premises  on  that  day  is  not  of  such  a nature  as  to 
remove  such  operation  from  the  effect  of  s.  4 of  the  Act.  The 
facts  here  are  quite  distinguishable  from  those  which  existed  in 
the  case  of  Rex  v.  Bol-O-Drome  Limited,  [1944]  O.W.N.  569,  82 
C.C.C.  161,  [1944]  4 D.L.R.  492.  The  second  question  should, 
therefore,  be  answered  in  the  negative. 

Although  I am  personally  convinced  that  it  would  be  desirable 
to  continue  the  operation  of  Icelandia  on  Sundays  for  the  pur- 
poses of  the  Toronto  Hockey  League,  I have  come  to  the  con- 
clusion that  I am  obliged  to  hold  that  such  operation  does  not 
constitute  a work  of  necessity  so  as  to  exonerate  it  from  the 
stringent  provisions  of  the  Act.  The  learned  magistrate  remarks 
that  there  will  be  honest  and  different  opinions  on  the  meaning 
to  be  attributed  to  the  expression  “work  of  necessity”;  it  is  un- 
fortunate that  I have  to  furnish  immediate  proof  of  the  accuracy 
of  that  observation. 

The  fundamental  aims  of  the  Act  are  of  prime  importance 
when  the  Court  is  called  upon  to  interpret  its  language.  It  was 
undoubtedly  passed  as  a measure  to  preserve  the  Lord’s  Day  as 
a day  of  Divine  worship,  but  it  was  also  intended  to  secure 
universal  rest  by  providing  freedom  from  toil  on  that  day.  In 
this  latter  aspect  the  Act  fulfils  a social  and  economic  purpose 
and  due  and  proper  weight  should  be  given  to  that  second,  but 
not  necessarily  secondary,  purpose  in  attempting  to  arrive  at  the 
true  meaning  of  its  provisions.  It  is  to  be  observed,  too,  that 
while  the  statute  also  provides  certain  exemptions  from  the 
religious,  social  and  economic  restrictions  therein  contained,  it 
would  seem  that  it  was  the  intention  of  its  draftsman  that  those 
exemptions  are  to  be  resorted  to  only  when  some  hardship  or 
harm  may  follow  enforcement  of  the  prohibitory  sections  of  the 
Act. 

Several  judicial  pronouncements  furnish  a useful  formula 
when  interpreting  a statute  such  as  this.  In  The  Vestry  of  the 
Parish  of  St.  John,  Hampstead  v.  Cotton  (1886),  12  App.  Cas. 
1,  Lord  Halsbury  expressed  himself  in  this  way:  “The  result  of 
that  appears  to  me  to  be  that  your  Lordships  should  place  upon 
it  [a  statute]  that  construction  which  every  Court  is  bound  to 
place  upon  any  instrument  whatsover;  namely  that  if  there  is 
nothing  to  modify,  nothing  to  alter,  nothing  to  qualify  the 
language  which  the  instrument  contains,  it  must  be  construed 
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in  the  ordinary  and  natural  meaning  of  the  words  and  sentences.” 
Similar  phraseology  was  employed  in  connection  with  a penal 
statute  by  Lord  Justice  James  in  Dyke  v.  Elliott  et  al.;  The 
Gauntlet”  (1872),  L.R,  4 P.C.  184  at  191,  where  he  says: 
“But  where  the  thing  is  brought  within  the  words  and  within 
the  spirit,  there  a penal  enactment  is  to  be  construed,  like  any 
other  instrument,  according  to  the  fair  commonsense  meaning 
of  the  language  used,  and  the  Court  is  not  to  find  or  make  any 
doubt  or  ambiguity  in  the  language  of  a penal  statute,  where 
such  doubt  or  ambiguity  would  clearly  not  be  found  or  made  in 
the  same  language  in  any  other  instrument.” 

Applying  those  principles  to  the  phrase  “work  of  necessity”, 
and  bearing  in  mind  the  basic  purpose  of  the  statute  as  a whole, 
it  must  be  conceded  at  once  that  the  operation  of  a skating  rink 
on  the  Lord’s  Day  in  contravention  of  s.  4 is  not  a necessary 
function.  I admit  that  such  operation  would  be  highly  con- 
venient, desirable  and  beneficial  to  those  who  would  be  entitled 
to  participate,  but  it  could  not  fairly  be  said  to  be  so  indispensable 
or  imperative  as  to  come  within  the  scope  of  the  exception,  par- 
ticularly as  the  section  itself  suggests  that  in  defining  the  ex- 
pression “work  of  necessity  or  mercy”  the  ordinary  meaning  of 
these  words  is  to  be  applied.  After  all,  the  use  of  the  ice  surface 
for  skating  or  hockey  practices  is  but  recreation,  and  no  matter 
what  final  advantages,  both  moral  and  physical,  will  flow  from 
that  activity,  the  exempting  section  of  the  Act  would  be  im- 
properly distended  if  stretched  to  include  recreational  pro- 
grammes of  that  nature.  There  is  no  “compelling”,  “imperative”, 
“pressing”  need  (the  usual  definition  of  “necessity”  found  in 
recognized  dictionaries)  about  hockey  practices  which  may  truly 
be  said  to  be  contemplated  by  the  statute  before  it  ceases  to  be 
effective.  If  the  Sunday  practices  were  discontinued  neither  life 
nor  property  nor  health  would  be  imperilled  in  any  tangible  way. 

Counsel  for  the  accused  contends,  however,  that  where  the 
ultimate  end  is  beneficial,  in  the  sense  that  it  is  good  for  the 
health  and  morals  of  those  concerned,  and  that  end  cannot  be 
attained  in  any  other  manner  or  at  another  time,  then  the 
operation  is  one  of  necessity.  He  seeks  to  make  that  test  ap- 
plicable here,  for  the  evidence  would  indicate  that  the  good  work 
of  the  League  will  suffer  if  it  is  denied  the  use  of  Icelandia  on 
Sundays.  Unfortunately,  it  is  not  sufficient,  in  my  opinion,  to 
say  that  if  the  ultimate  result  is  favourable  any  step  contrib- 
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uting  to  that  end  is  necessary;  if  so,  benefit  would  be  the  test 
and  the  purpose  of  the  exceptions  contained  in  the  statute  would 
not  be  satisfied.  It  is  true  that  the  boys  who  would  otherwise 
participate  in  the  practices  may  lose  something  in  the  course  of 
their  development  as  desirable  citizens,  but  if  the  ultimate  benefit 
theory  were  adopted,  it  could  be  argued  with  considerable  force 
that  they  are  also  suffering  a similar  loss  because  the  building 
of  houses  is  retarded,  in  these  extraordinary  days,  and  accord- 
ingly, that  construction  work  on  dwellings  on  Sundays  is  now 
exempt  from  the  restricting  sections  of  the  Act.  Other  absurd 
illustrations  could  be  cited  and  so  it  is  impossible  to  believe  that 
the  Act  is  meant  to  exempt  activities  which  may  be  described 
merely  as  recreational,  beneficial,  desirable  or  convenient.  On 
the  contrary,  I am  satisfied  that  in  view  of  the  Act  work  may 
be  performed  only  where  some  real  impairment  to  life  or  prop- 
erty is  likely  to  accrue  if  that  work  is  prevented. 

The  matters  set  out  specifically  in  s.  11  as  being  “works  of 
necessity”  appear,  in  most  instances  at  any  rate,  to  be  more 
imperative  operations  than  the  one  which  I am  asked  to  sanc- 
tion, and  yet  Lord  Blanesburgh,  delivering  the  judgment  of  the 
Privy  Council  in  Lord’s  Day  Alliance  of  Canada  v.  Attorney- 
General  for  Manitoba,  [1925]  A.C.  384  at  391,  43  C.C.C.  185, 
[1925]  1 D.L.R.  561,  [1925]  1 W.W.R.  296,  said  this  about  what’ 
is  now  s.  11:  “Lastly,  there  are  a great  number  of  activities, 
stated  by  the  statute  to  be  included  in  the  general  expression, 
‘works  of  necessity  or  mercy’,  but  many  of  which,  apart  from 
statutory  inclusion,  would  not  naturally  be  so  described,  as  to 
which  there  is  no  prohibition  at  all.”  Those  exceptions  also 
indicate  that  where  the  legislature  desired  to  depart  from  the 
ordinary  meaning  of  the  expression  “work  of  necessity  or  mercy” 
it  was  capable  of  doing  so,  and  as  the  Act  was  passed  long  after 
team  sports  were  known  and  popular,  the  Act  could  have  been 
so  worded  as  to  preserve  the  enjoyment  on  the  Lord’s  Day  of 
activities  of  a recreational  nature  which  would  otherwise  violate 
the  Act. 

Counsel  for  the  accused  contends  that  “necessity”  is  a rela- 
tive word  and  that  as  the  statute  does  not  stipulate  that  only 
“absolute”  or  “vital”  works  of  necessity  are  excluded,  any 
activity  which  can  be  said  to  be  necessary  for  any  proper  pur- 
pose is  within  the  section.  The  fallacy  in  that  theory,  if  I may  say 
so,  is  that  the  function  and  spirit  of  the  Act  would  be  entirely 
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disregarded.  If  that  test  were  adopted  the  Act  would  lose  most 
of  its  force,  for  all  worthy  objectives  could  be  said  to  have  some 
ingredient  of  need  about  them. 

I am  also  invited  to  hold  that  modern  thought  and  ideologies 
give  approval  to  a way  of  life  which  would  not  have  been  ac- 
cepted when  the  Act  was  first  passed,  and  accordingly  that 
the  rules  of  construction  ought  to  be  adjusted  to  harmonize 
with  the  present-day  perspective.  Changing  times  do  bring 
about  fresh  concepts,  but  it  is  not  the  prerogative  of  the  Court 
to  recognize  and  then  apply  new  values  and  desires  to  the  extent 
that  the  effect  of  a statute  is  destroyed.  A clear  line  must  be 
drawn  between  the  process  of  interpretation  by  the  Court  and 
the  Court  legislating.  Mr.  Justice  Darling  (as  he  then  was) 
had  this  to  say  about  the  English  Lord’s  Day  Act,  in  Slater  v. 
Evans,  [1916]  2 K.B.  403  at  405:  “With  regard  to  the  cases 
which  were  cited  to  us,  I think  it  is  plain  that  many  judges, 
not  liking  this  kind  of  legislation, — I do  not  like  it  myself — 
have  tried  to  get  out  of  the  statute  by  holding  or  suggesting 
that  all  kinds  of  things  might  be  'meat’  although  they  were 
not.  That  is  not  an  effective  way  of  getting  rid  of  the  statute.” 
Those  who  presently  support  the  emancipation  of  athletic  ac- 
tivities from  the  rigours  of  the  legislation  should  endeavour 
to  persuade  Parliament  that  persons  with  recreational  facilities 
should  be  permitted  to  make  them  available  so  that  potential 
delinquency  will  be  curtailed.  Such  a campaign  would  un- 
doubtedly receive  widespread  and  enthusiastic  support.  But,  as 
Lord  Darling  observed,  the  way  in  which  to  abolish  the  effect 
of  the  statute  is  to  have  it  repealed  by  competent  authority; 
not  by  the  method  of  seeking  distorted  interpretations  from 
the  Court. 

Nor  do  I apprehend  that  modern  thought  would,  without 
question,  commend  the  relaxation  of  a law  which  prevents  the 
exploitation  of  labour  on  Sunday.  Recently-developed  labour 
standards  and  new  legislation  have  brought  about  a contraction 
of  the  periods  of  work  which  formerly  were  accepted  as  being 
unobjectionable,  and  even  if  the  Court  were  entitled  to  take 
cognizance  of  prevailing  concepts  to  alter  the  effect  of  a statute, 
I could  not  do  so  here  because  it  has  not  been  demonstrated  by 
evidence  that  the  trend  as  to  Sunday  observance  is  in  the  direc- 
tion suggested  by  counsel  for  the  accused. 
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During  the  course  of  argument,  many  apparent  violations 
such  as  radio  contests  and  golf  games  on  Sundays  were  dis- 
cussed, but  it  is  not  helpful  to  speculate  as  to  why  they  are 
allowed  to  thrive  unmolested  by  those  whose  duty  it  is  to  enforce 
the  provisions  of  the  Act.  It  may  well  be  that  successive  Attor- 
neys-General,  realizing  the  possible  implications,  have  wisely 
declined  to  grant  leave  for  the  initiation  of  proceedings  in  respect 
of  those  matters. 

By  reason  of  the  foregoing,  I am  forced  to  the  conclusion 
that  the  activities  of  the  accused  are  not  within  s.  11  so  as  to 
relieve  them  from  the  prohibiting  terms  of  the  other  sections. 

Because  of  my  disposition  of  the  first  question  the  matter 
will  be  remitted  to  the  learned  magistrate.  There  will  be  no 
costs.  It  is  not  easy  to  understand  why  the  prosecution  was 
launched  originally,  and  in  any  event  I do  not  intend  to  burden 
the  accused  with  costs  in  a matter  which  would  appear  to  be  in 
the  nature  of  a test  case  for  the  benefit  of  the  complainant. 

Order  accordingly 

Solicitors  for  the  complainant,  appellant:  Cameron,  Weldon 
d Brewin,  Toronto. 

Solicitors  for  the  accused,  respondents:  Aylesworth,  Garden, 
Stuart  & Thompson,  Toronto. 
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[McRUER  C.J.H.C.] 

Empire-Universal  Films  Limited  et  aL  v*  Rank  et  aL 

Actions — Stay  by  Court — Discretion  of  Court — Two  Actions  Brought, 
One  in  Ontario  and  One  in  Foreign  Jurisdiction — Differences  in 
Parties  and  in  Relief  Sought — Onus  on  Party  Applying  for  Stay — 
The  Judicature  Act,  R.S.O.  1937,  c.  100,  ss.  15(/),  20. 

Section  20  of  The  Judicature  Act  should  be  regarded  as  merely  con- 
ferring a statutory  right  which  had  previously  been  considered  in- 
herent in  the  Court’s  jurisdiction,  and  the  English  law  is  therefore 
applicable  to  a motion  to  stay  an  action  in  Ontario  on  the  ground 
that  a similar  action  is  pending  in  a foreign  court. 

On  such  a motion  for  a stay,  the  defendant  must  satisfy  the  Court  not 
only  that  the  continuance  of  the  Ontario  action  would  work  an  in- 
justice because  it  would  be  oppressive  or  vexatious  to  him  or  would 
in  some  other  way  be  an  abuse  of  the  process  of  the  Court,  but  also 
that  the  stay  will  not  cause  an  injustice  to  the  plaintiff.  St.  Pierre 
et  al.  V.  South  American  Stores  {Gath  and  Chaves),  Limited  et  al., 
[1936]  1 K.B.  382  at  398,  applied;  earlier  authorities  considered. 

It  is  not  a sufficient  ground  for  the  exercise  of  the  Court’s  jurisdiction 
to  stay  an  Ontario  action  that  the  agreement  upon  which  the  action 
is  founded  contains  a clause  to  the  effect  that  it  is  to  be  construed 
according  to  the  laws  of  a foreign  State,  to  the  jurisdiction  of  which 
each  of  the  parties  submits.  The  question  whether  such  a clause 
constitutes  an  absolute  bar  to  an  action  in  Ontario  (particularly 
where  the  action  involves  persons  and  corporations  who  were  not 
parties  to  the  agreement)  should  not  be  decided  on  such  an  inter- 
locutory application. 

A MOTION  for  an  order  staying  an  action. 

12th  September  1947.  The  motion  was  heard  by  McRuer 
C.J.H.C.  in  Weekly  Court  at  Toronto. 

D.  L.  McCarthy y K.C.,  Peter  Wright ^ and  W.  G.  C.  Howland, 
for  the  defendant  Rank,  applicant. 

J.  R.  Cartwright,  K.C.,  F.  W.  Fisher,  K.C.,  and  P.  A.  H.  Hess, 
for  the  plaintiffs,  contra. 

B.  O’Brien,  for  the  defendant  Eagle-Lion  Films  of  Canada 
Limited. 

K.  G.  M or  den,  K.C.,  for  the  defendant  Monogram  Pictures 
of  Canada  Limited. 

13th  September  1947.  McRuer  C.J.H.C.  (orally) : — This  is 
a motion  brought  under  the  provisions  of  s.  15(/)  and  s.  20  of 
The  Judicature  Act,  R.S.O.  1937,  c.  100,  for  an  order  stay- 
ing this  action  on  the  ground  that  a similar  action  is  pending 
in  the  State  of  New  York,  one  of  the  United  States  of  America. 

This  action  was  commenced  in  Ontario  on  the  7th  March 
1947.  The  two  last-named  defendant  corporations  are  Canadian 
companies,  the  others  are  foreign  corporations,  and  J.  Arthur 
Rank,  while  served  in  Canada,  is  not  a resident  of  Canada,  but 
is  said  to  be  a resident  of  Great  Britain. 
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While  proceedings  were  pending  in  the  Ontario  courts  the 
plaintiffs  commenced  an  action  on  the  14th  July  1947,  in  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  The  defendants  in  the  action  commenced  in  the 
United  States  are  not  precisely  the  same  as  the  defendants  in 
this  action.  Eagle-Lion  Films  of  Canada  Limited  and  Monogram 
Pictures  of  Canada  Limited  are  not  defendants  in  the  New  York 
action,  and  there  are  certain  defendants  added  in  the  New  York 
action  who  are  not  defendants  in  this  action. 

An  analysis  of  the  claims  put  forward  in  the  respective 
courts  shows  a very  substantial  similarity,  and  many  matters 
that  must  be  decided  in  the  New  York  courts  would  be  identical 
with  the  matters  that  must  be  decided  in  the  Ontario  courts, 
but  the  relief  flowing  from  the  adjudication  cannot  be  said  to 
be  entirely  similar.  For  example,  it  is  alleged  that  Eagle-Lion 
Films  of  Canada  Limited  and  Monogram  Pictures  of  Canada 
Limited  have  received,  and  it  is  anticipated  they  will  receive, 
from  other  defendants  named,  pictures  for  distribution  in  Can- 
ada which  have  been,  or  will  be,  distributed  in  violation  of  an 
agreement  entered  into  between  the  United  World  Pictures  Co. 
Inc.  and  Empire-Universal  Films  Limited.  For  the  purpose  of 
determining  the  matter  before  me  it  is  not  necessary  to  go 
into  the  intricate  nature  of  the  claims  put  forward  in  the  re- 
spective actions.  It  is  sufficient  to  deal  with  the  matter  on  the 
principles  to  be  followed  when  considering  whether  the  two 
actions  are  vexatiously  brought  or  whether  there  is  substantial 
relief  claimed  in  one  action  that  cannot  be  had  in  the  other. 

I think  the  proper  construction  of  the  respective  sections 
of  The  Judicature  Act  is  to  apply  the  English  law  and  to  treat 
s.  20  as  merely  conferring  a statutory  right  that  had  previously 
been  considered  inherent  in  the  jurisdiction  in  the  Court.  The 
principles  to  be  followed  in  this  case  may  be  drawn  from  what 
I might  call  a trilogy  of  cases  which  are  closely  knit  together 
and  appear  to  me  to  define  the  rights  of  the  parties.  The  cases 
I refer  to  are  McHenry  v.  Lewis  (1882),  22  Ch.  D.  397;  Peruvian 
Guano  Company  v.  Bockwoldt  (1882-3),  23  Ch.  D.  225,  and 
The  Christiansborg  (1885),  10  P.D.  141. 

In  McHenry  v.  Lewis,  Sir  George  Jessel  M.R.  reviews  the 
authorities  and  clearly  distinguishes  between  the  principles  to 
be  applied  where  two  actions  are  brought  between  the  same 
parties  in  respect  of  claims  for  the  same  cause  of  action  within 
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the  jurisdiction  of  a British  court  and  where  two  actions  are 
brought,  one  in  a British  court  and  one  in  a foreign  court.  In 
the  former,  it  is  assumed  that  prima  facie  the  actions  are  vexa- 
tious and  one  or  other  of  them  will  be  stayed  unless  the  plain- 
tiff can  show  to  the  satisfaction  of  the  Court  that  he  is  not 
proceeding  vexatiously.  The  Master  of  the  Rolls,  after  dealing 
with  cases  of  this  sort,  says  at  p.  400:  “Therefore,  it  appears 
to  me  that  in  all  those  cases  there  is  prima  facie  vexation.”  He 
then  goes  on  to  say:  “But  where  it  is  in  a foreign  country  it 
certainly  appears  to  me  that  we  cannot  draw  the  same  inference. 
Not  only  is  the  procedure  different,  but  the  remedy  is  different.” 
And  at  p.  401:  “ ....  so  that  it  is  by  no  means  to  be  assumed 
in  the  absence  of  evidence  that  the  mere  fact  of  suing  in  a 
foreign  country  as  well  as  in  this  country  is  vexatious.”  Lord 
Justice  Cotton,  at  p.  406,  after  referring  to  the  distinction  to 
be  drawn  between  proceedings  where  the  actions  are  both  before 
the  same  tribunal  and  where  one  is  in  England  and  the  other 
abroad,  goes  on  to  say: 

“But  here,  under  the  circumstances  of  this  case,  ought  we 
to  exercise  a jurisdiction  which  I assume  we  have,  and  to  make 
the  order?  In  the  first  place,  it  is  a jurisdiction  which  one  ought 
to  exercise  with  extreme  caution.  Stopping  in  the  middle  of  a 
suit  a plaintiff  from  going  on  when  he  has  a right  of  action  as 
against  the  defendant,  is  a jurisdiction  which  has  to  be  exercised 
with  very  considerable  caution.” 

The  same  matter  was  discussed  again  in  Peruvian  Guano 
Company  v.  Bockwoldt,  to  which  I have  referred.  The  Court 
there  was  composed  of  Sir  George  Jessel,  Lord  Jiistice  Lindley 
and  Lord  Justice  Bowen.  There  is  no  disagreement  in  the  Court 
as  to  the  principles  to  be  applied  and  as  to  the  effect  of  the 
judgment  in  McHenry  v.  Lewis,  supra.  Lord  Justice  Lindley’s 
judgment,  I think,  is  valuable  as  a comprehensive  summary 
of  the  law.  He  states  at  p.  232 : 

“The  principles  by  which  the  Court  ought  to  be  guided  in 
applications  of  this  nature  were  fully  examined  and  discussed 
in  the  case  of  McHenry  v.  Lewis.  That  case  appears  to  me  to 
be  a most  valuable  decision.  As  I understand  it  it  comes  to  this, 
that  where  the  plaintiff  is  suing  in  this  country  and  also  abroad 
in  respect  of  the  same  matter,  and  a motion  is  made  to  compel 
the  plaintiff  to  elect,  it  is  not  sufficient  for  the  person  so  moving 
to  point  out  that  there  are  two  proceedings  being  taken  with 
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reference  to  the  same  matter;  he  must  go  a step  further  and 
shew  that  there  is  vexation  in  point  of  fact,  that  is  to  say,  that 
there  is  no  necessity  for  harassing  the  Defendant  by  double 
litigation.  Moreover,  I think  the  Court  ought  to  be  very  cau- 
tious before  it  interferes  in  cases  of  that  kind,  and  for  this 
reason:  The  Court  here  is  not  and  cannot  be  alive  to  all  the 
advantages  which  a person  may  expect  to  derive  from  suing  in 
the  foreign  Court.  This  Court  does  not  know  with  accuracy, 
unless  the  matter  is  brought  to  its  attention,  what  reasons  there 
may  be  for  preferring  one  Court  to  another.  If  in  any  case 
it  is  established  that  there  is  nothing  except  vexatious  litiga- 
tion, there  is  ample  jurisdiction  in  this  Court  to  make  the  order 
asked,  but  we  ought  to  take  care  what  we  are  about;  and  I am 
bound  to  say  in  this  case  I do  not  see  my  way  to  make  such  an 
order  as  is  asked.  In  other  words,  I do  not  see  that  there  is  such 
vexation  in  this  case  as  to  justify  our  interference.” 

It  may  not  be  necessary  to  analyze  cases  further  in  view 
of  the  clarity  of  the  language  used  by  Lord  Justice  Lindley 
in  dealing  with  the  point  that  is  before  me  for  decision.  How- 
ever, a discussion  of  the  law  would  not  be  complete  without 
reference  to  The  Christianshorg,  supra.  The  Court  in  this  case 
was  composed  of  Lord  Esher  M.R.,  Lord  Justice  Baggallay  and 
Lord  Justice  Fry.  Lord  Esher,  at  p.  148  of  the  report,  after 
drawing  the  distinction  between  the  principles  to  be  applied 
where  two  actions  are  brought  in  the  same  jurisdiction  in  re- 
spect of  the  same  cause,  and  where  two  actions  are  brought,  one 
in  England  and  one  abroad,  says : 

“But  where  the  cases  are  in  foreign  countries,  prima  facie 
not  being  vexatious,  the  man  who  says  it  is,  must  prove  clearly 
to  the  Court  that  it  is,  and  that  the  person  suing  him  in  a court 
with  ample  jurisdiction  would  have  in  every  respect  the  same 
chance  in  a foreign  court  which  he  has  here,  and  equal  facility 
to  enforce  the  remedy.’^  (The  italics  are  mine.) 

I stress  those  last  words  and  that  the  onus  is  conjunctive 
and  not  disjunctive.  In  referring  to  Peruvian  Guano  Company 
V.  Bockwoldtj  Lord  Esher  quotes  from  the  judgments  of  Lord 
Justice  Lindley  and  Lord  Justice  Bowen.  The  passage  from  Lord 
Justice  Bowen’s  judgment  is: 

“We  have  no  sort  of  right,  moral  or  legal,  to  take  away  from 
a plaintiff  any  real  chance  he  may  have  of  an  advantage.  If  there 
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is  a fair  possibility  that  he  may  have  an  advantage  by  prosecut- 
ing a suit  in  two  countries,  why  should  the  Court  interfere  and 
deprive  him  of  it?” 

At  p.  151  Lord  Esher  says:  “But  the  English  Court  cannot 
be  satisfied  without  ample  and  satisfactory  evidence  that  the 
procedure  in  a foreign  Admiralty  Court  is  in  all  respects  the 
same  as  that  in  the  English  court,  and  that  the  person  suing 
in  the  foreign  court  has  the  same  chance  and  facilities  of  effec- 
tive success  as  he  has  in  this  court.” 

I quite  realize  the  difference  between  Admiralty  cases  and 
other  cases.  There  may  be  some  slight  difference  in  their  appli- 
cation to  Admiralty  cases,  where  the  question  of  bail  is  involved, 
and  where  it  may  become  oppressive  to  give  bail  in  two  jurisdic- 
tions, but  I think  the  principles  as  I have  outlined  them  are 
clearly  applicable  to  all  cases.  While  Lord  Justice  Baggallay  and 
Lord  Justice  Fry  disagreed  with  Lord  Esher  in  respect  of  the 
result  in  that  particular  case,  I do  not  think  that  one  can  gather 
from  their  judgments  any  disagreement  in  respect  of  the  law  to 
be  applied. 

These  cases  are  all  discussed  and  their  result  is  summarized 
by  Lord  Justice  Scott  in  St.  Pierre  et  al.  v.  South  American 
Stores  (Gath  and  Chaves),  Limited  et  al.,  [1936]  1 K.B.  382 
at  398: 

“The  true  rule  about  a stay  under  s.  41  [of  The  Supreme 
Court  of  Judicature  (Consolidation)  Act,  1925  (Imp.),  c.  49], 
so  far  as  relevant  to  this  case,  may  I think  be  stated  thus:  (1.) 
A mere  balance  of  convenience  is  not  a sufficient  ground  for 
depriving  a plaintiff  of  the  advantages  of  prosecuting  his  action 
in  an  English  Court  if  it  is  otherwise  properly  brought.  The 
right  of  access  to  the  King’s  Court  must  not  be  lightly  refused. 
(2.)  In  order  to  justify  a stay  two  conditions  must  be  satisfied, 
one  positive  and  the  other  negative:  (a)  the  defendant  must 
satisfy  the  Court  that  the  continuance  of  the  action  would  work 
an  injustice  because  it  would  be  oppressive  or  vexatious  to  him 
or  would  be  an  abuse  of  the  process  of  the  Court  in  some  other 
way;  and  (b)  the  stay  must  not  cause  an  injustice  to  the  plaintiff. 
On  both  the  burden  of  proof  is  on  the  defendant.” 

Applying  these  cases  to  the  matter  before  me,  I have  come 
to  the  conclusion  that  the  defendants  supporting  the  motion 
have  far  from  satisfied  the  onus  that  is  heavily  upon  them.  I 
feel  that  if  I granted  the  stay  on  the  information  that  is  now 
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before  me  I would  be  proceeding  rashly  rather  than  with  the 
extreme  caution  with  which  I am  bound  to  proceed.  On  a per- 
usal of  the  respective  pleadings  it  is  quite  clear  that  there  is 
ultimate  relief  claimed  in  the  New  York  action  that  is  of  a dif- 
ferent character  from  the  relief  claimed  in  this  action,  and  of 
such  a character  that  it  probably  could  not  be  obtained  in  the 
Ontario  courts.  On  the  other  hand,  there  is  relief  claimed  in 
this  action  that  is  clearly  of  a character  that  could  not  be  ob- 
tained in  the  New  York  courts.  I refer  particularly  to  the  claim 
for  an  injunction  restraining  the  two  Canadian  companies  from 
distributing  motion  picture  films  in  Canada  in  violation  of  the 
plaintiffs’  rights  under  the  agreement  in  question.  Counsel  for 
the  plaintiffs  states,  and  in  the  absence  of  anything  to  the  con- 
trary I accept  without  hesitation  his  statement,  that  he  has 
•looked  into  the  matter  and  is  competently  advised  that  an  action 
could  not  be  brought  in  the  New  York  courts  against  the  two 
Canadian  companies.  It  is  argued  on  behalf  of  the  applicants 
that  if  the  New  York  action  is  successful  the  result  will  be  that 
the  source  of  supply  of  the  Canadian  companies  will  be  cut  off 
and  the  result  of  the  New  York  action  will  be  effective  to  pre- 
vent the  Canadian  companies  from  getting  films  to  distribute. 
I think  that  to  give  effect  to  that  argument  would  be  going 
far  into  matters  of  conjecture  that  ought  not  to  be  decided  by 
me  on  a motion  of  this  character.  If  it  appears  that  there  is  at 
least  some  reason  to  feel  that  the  plaintiffs  may  have  a cause 
of  action  against  these  two  Canadian  defendants,  can  it  be  said 
that  the  other  defendants  are  vexatiously  brought  into  the 
action  against  the  two  Canadian  companies?  I do  not  think  that 
it  can,  and  it  has  not  been  seriously  argued  here  that  it  could. 
I have  merely  dealt  with  the  claim  for  an  injunction  as  one  illus- 
tration of  the  complexity  of  the  matter  and  to  indicate  that  the 
heavy  onus  on  the  applicants  has  not  in  my  view  been  discharged 
as  it  must  be. 

Mr.  McCarthy,  however,  puts  forward  an  additional  argu- 
ment. He  contends  that  in  the  agreement  which  forms  the 
foundation  of  the  suit  there  is  a clause  which  provides  that 
the  agreement  shall  be  construed  under  the  laws  of  the  State 
of  New  York,  to  the  jurisdiction  of  which  each  of  the  parties 
submits.  It  is  argued  that  this  is  an  absolute  bar  to  an  action 
in  the  Ontario  courts.  Austrian  Lloyd  steamship  Company  v. 
Gresham  Life  Assurance  Society,  Limited ^ [1903]  1 K.D.  249, 
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and  Racecourse  Betting  Control  Board  v.  Secretary  for  Air, 
[1944]  Ch.  114,  are  relied  on.  Mr.  Cartwright,  on  the  other 
hand,  contends  that  Hoerler  et  al.  v.  Hanover  Caoutchouc, 
Gutta  Percha  and  Telegraph  Works  (1893),  10  T.L.R.  22,  and 
in  appeal  in  the  same  volume  at  p.  103,  applies. 

If  two  parties  sign  an  agreement  which  provides  that  as 
between  them  any  dispute  that  arises  with  respect  to  the  agree- 
ment shall  be  decided  exclusively  by  the  laws  of  any  particular 
State,  that  is  one  thing,  but  if,  on  the  other  hand,  two  parties  sign 
an  agreement  a term  of  which  is  that  the  agreement  shall  be 
construed  according  to  the  laws  of  a particular  State,  to  the 
jurisdiction  of  which  each  of  the  parties  submits,  that  is  not 
so  simple.  In  the  latter  case  the  clause  may  be  construed  as 
an  agreement  to  abide  by  the  named  jurisdiction  if  either  of 
the  parties  invokes  it.  The  difficulty  here  is  increased  by  reason 
of  the  fact  that  the  action  is  not  between  the  two  parties  who 
originally  signed  the  agreement,  but  is  to  enforce,  against  many 
other  parties,  rights  which  arise  out  of  the  agreement.  I think 
the  better  course  to  be  followed  is  not  to  decide  a matter  of 
such  great  importance  on  an  interlocutory  motion  of  this  sort. 
I feel  that  that  question  can  only  properly  be  decided  by  a judge 
who  has  before  him  all  the  relevant  facts  put  forward  in  sup- 
port of  the  respective  claims  of  the  plaintiffs  and  the  defendants 
and  the  issues  crystallized  in  the  light  of  the  evidence. 

This  view  is  confirmed  by  the  language  of  Lord  Justice 
Greer  in  St.  Pierre  et  al.  v.  South  American  Stores  (Gath  and 
Chaves),  Limited  et  al.,  to  which  I have  already  referred,  at 
p.  393: 

'‘The  fourth  ground  on  which  it  is  alleged  that  the  action 
should  be  stayed  is  that  it  is  contended  that  the  effect  of  the 
agreement  is  to  give  exclusive  jurisdiction  to  the  Courts  in  Chile. 
This  is  a matter  that  cannot  be  determined  upon  affidavits.  It 
might,  of  course,  be  set  down  as  a preliminary  question  of  law, 
but  it  seems  to  me  that  it  will  be  more  convenient  that  it  be 
treated  as  one  of  the  matters  which  will  fall  to  be  determined 
when  the  action  comes  on  for  trial.’' 

It  may  be  that  at  some  stage  in  the  case  the  issues  will  be 
so  clearly  defined  that  the  effect  of  the  clause  in  question  can 
be  disposed  of  as  a question  of  law,  having  regard  to  the  prec- 
edents and  practice  of  this  Court  in  disposing  of  matters  of 
law  prior  to  the  trial  of  an  action,  but  I do  not  think  it  is  a 
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matter  that  ought  to  be  decided  on  this  motion.  All  I am  decid- 
ing is  that  I do  not  think  it  is  a sufficient  ground  for  the  exercise 
of  the  jurisdiction  of  the  Court  to  stay  the  action. 

I therefore  dismiss  the  motion  with  costs  to  be  paid  by  the 
moving  defendant  in  any  event  of  the  cause.  The  two  defendants 
Eagle-Lion  Films  of  Canada  Limited  and  Monogram  Pictures 
of  Canada  Limited  appeared,  but  merely  supported  the  motion. 
I think  the  best  disposition  of  the  costs  in  respect  of  them  is  to 
make  no  order. 

Motion  dismissed. 

Solicitors  for  the  plaintiffs:  Ludwig ^ Fisher  d Holness, 
Toronto. 

Solicitors  for  the  defendant  Rank:  McMillan^  Binchy  Wilkin- 
sony  Barry  d Wrighty  Toronto. 

Solicitors  for  the  defendant  Eagle-Lion  Films  of  Canada 
Limited:  Phelan y O’Brien  d Phelany  Toronto. 

Solicitors  for  the  defendant  Monogram  Pictures  of  Canada 
Limited : Dayy  Fergusony  Wilson  d Kelly y Toronto. 


[COURT  OF  APPEAL.] 

Re  Lofskyj  Ex  parte  Lofsky. 

Bankruptcy — Jurisdiction  of  Judge  in  Bankruptcy — Issue  as  to  Owner- 
ship of  Property — Whether  Matter  Connected  with  Bankruptcy — 
Legislative  Competence  of  Dominion  and  Province — Property  and 
Civil  Rights. 

Although  the  Bankruptcy  Court  frequently  interferes  with  matters 
of  property  and  civil  rights,  the  interference  in  such  cases  flows  from 
the  determination  of  matters  coming  squarely  within  the  subject  of 
bankruptcy  and  insolvency,  mentioned  in  head  21  of  s.  91  of  The 
British  North  America  Act.  That  Court  has  no  jurisdiction  to  deter- 
mine matters  wholly  of  property  and  civil  rights,  which,  by  s.  92  of 
that  Act,  are  within  the  legislative  competence  of  the  Provinces. 
Ellis  V.  Silber  (1872),  L.R.  8 Ch.  83;  L’Union  St.  Jacques  de  Montreal 
V.  Belisle  (1874),  L.R.  6 P.C.  31;  Cushing  v.  Dupuy  (1880),  5 App.  Cas. 
409,  considered;  Attorney -General  of  Ontario  v.  Attorney-General 
for  the  Dominion  of  Canada,  [1894]  A.C.  189,  referred  to. 

After  the  making  of  a receiving  order,  the  bankrupt  signed  a transfer 
of  ownership  of  an  automobile  to  his  wife.  Both  the  bankrupt  and 
his  wife  claimed  that  the  automobile  had  always  been  the  wife’s 
property,  that  it  had  been  bought  with  her  money,  that  the  permit 
had  been  issued  in  the  bankrupt’s  name  only  because  of  special 
circumstances  existing  at  the  time,  and  that  the  transfer  of  owner- 
ship had  been  executed  merely  in  order  to  obtain  the  issue  of  a new 
permit  in  the  wife’s  name,  in  accordance  with  the  true  situation. 
The  Judge  in  Bankruptcy,  on  the  trustee’s  application,  directed  the 
trial  before  him  of  an  issue  to  determine  whether  the  bankrupt  was 
the  true  owner  of  the  automobile  at  the  date  of  the  receiving  order. 
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Held,  the  order  directing  the  issue  was  made  without  jurisdiction,  and 
must  be  set  aside.  The  dispute  between  the  trustee  and  the  wife  was 
not  a matter  in  bankruptcy,  but  was  purely  a matter  of  property  and 
civil  rights.  No  question  as  between  debtor  and  creditor  arose  in  the 
administration  of  a bankrupt  estate,  and  the  wife  did  not  claim 
title  through  the  bankrupt.  The  trustee  must  be  left  to  his  remedy 
by  action  in  the  ordinary  courts.  Re  Wiggins  Ltd.;  Travers'  and 
Spratt's  Claims,  [1931]  O.R.  573,  distinguished;  Re  Reynolds  (1928), 
62  O.L.R.  271,  360,  referred  to. 

An  appeal  from  an  order  of  Urquhart  J.,  sitting  as  Judge  in 
Bankruptcy,  directing  the  trial  of  an  issue. 

12th  June  1947.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Laidlaw  and  Roach  JJ.A. 

Lewis  Duncan^  K.C.,  for  the  appellant:  The  trial  of  an  issue 
of  this  sort  is  beyond  the  jurisdiction  created  by  The  Bankruptcy 
Act,  R.S.C.  1927,  c.  11.  The  claim  is  not  made  under  s.  64,  relat- 
ing to  fraudulent  transfers  and  preferences,  but  is  an  attempt  to 
obtain  a declaration  of  ownership  of  a chattel,  against  a stranger 
to  the  bankruptcy.  This  matter  is  one  wholly  of  property  and 
civil  rights,  and  jurisdiction  could  not  be  given  to  determine 
such  a matter  by  The  Bankruptcy  Act  or  by  the  Rules  made 
thereunder.  Sections  60  to  64  of  the  Act,  which  provide  for 
proceedings  by  a trustee  against  a third  person,  apply  only  where 
the  trustee  has  seized  or  disposed  of  property,  which  he  is  en- 
titled to  do  if  he  finds  the  property  in  the  hands  of  the  debtor. 
The  trustee’s  rights  are  expressly  limited  by  s.  62,  and  this  may 
be  taken  as  an  indication  that  in  doubtful  cases  resort  should 
be  had  to  the  ordinary  civil  courts. 

Re  Reynolds,  62  O.L.R.  271,  360,  10  C.B.R.  127,  [1928]  3 

D. L.R.  562,  and  Re  Bartmm,  65  O.L.R.  182,  11  C.B.R.  345, 
[1930]  3 D.L.R.  146,  are  express  authorities  against  the  juris- 
diction of  the  Bankruptcy  Court  in  such  matters. 

Further,  there  was  no  justification,  even  if  jurisdiction  ex- 
isted, for  the  making  of  an  injunction  in  this  case.  It  is  not  the 
practice  of  the  Court  to  grant  an  injunction  respecting  chattels 
unless  they  are  of  peculiar  value.  There  is  no  warrant  either 
in  The  Bankruptcy  Act  or  in  the  Rules  for  the  making  of  an 
order  of  this  kind  in  the  circumstances. 

We  were  entitled  to  an  adjournment  ex  debito  justitiae, 
without  the  imposition  of  terms : Re  Gluckstein  and  Smith, 
[1940]  O.R.  263,  21  C.B.R.  427,  [1940]  4 D.L.R.  22. 

There  is  a right  of  appeal  here  under  para,  (a)  or  para, 
(c)  of  s.  174(1)  of  The  Bankruptcy  Act,  since  future  rights  are 
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clearly  involved:  Re  Ditchhurn  Boats  and  Aircraft  (1936)  Ltd., 
[1938]  O.W.N.  241,  19  C.B.R.  240. 

Bankruptcy  Rule  142,  giving  the  trustee  a right  to  make 
application  for  an  order  against  a third  person,  cannot  be  inter- 
preted to  go  so  far  as  to  authorize  the  present  proceedings.  If 
it  does  go  to  that  length,  it  is  ultra  vires.  Section  161  of  the 
Act  creates  a power  to  make  general  Rules  not  inconsistent  with 
the  terms  of  the  Act,  and  s.  161(2)  makes  it  clear  that  such 
Rules  cannot  extend  the  jurisdiction  of  the  Court.  If  these 
proceedings  were  authorized  by  the  Rule,  it  would  mean  that 
any  stranger  to  the  bankruptcy  could  be  brought  into  court, 
and  that  his  rights  could  be  summarily  disposed  of  there. 

I refer  also,  by  analogy,  to  Guaranty  Trust  Company  of 
Canada  v.  Fleming  d Talbot,  [1946]  O.R.  817,  [1947]  1 D.L.R. 
184. 

A.  H.  Friedgut,  K.C.,  for  the  trustee,  respondent:  Re  Rey- 
nolds, supra,  is  distinguishable,  in  that  there  the  trustee  was 
endeavouring  to  collect  money  from  a third  person,  whereas 
here  the  trustee  is  endeavouring  to  obtain  possession  of  property 
belonging,  as  he  alleges,  to  the  debtor.  We  could  have  sued 
in  the  ordinary  way,  but  proceeded  instead  under  Bankruptcy 
Rule  142.  This  is  justified  under  the  decisions  in  In  re  Fairbanks, 
Gosselin  and  Company;  Trustee  v.  Gosselin  et  al.,  3 C.B.R.  768, 
[1923]  4 D.L.R.  98,  and  In  re  Houlding,  14  Sask.  L.R.  277,  1 
C.B.R.  505,  [1921]  2 W.W.R.  521,  59  D.L.R.  238. 

The  Bankruptcy  Act  gives  jurisdiction  in  bankruptcy  mat- 
ters to  the  Provincial  Courts,  and  the  Provincial  Court  here  is 
acting  under  Bankruptcy  Rule  142  and  s.  152  of  the  Act.  The 
broad  language  of  s.  152  is  wide  enough  to  give  jurisdiction  in 
this  case.  The  term  imposed  was  to  preserve  the  property, 
and  the  judge  made  all  proper  precautions.  No  party  is  entitled 
to  a three  months’  adjournment  ex  debito  justitiae. 

Lewis  Duncan,  K.C.,  in  reply. 

Cur.  adv.  vult. 

17th  September  1947.  The  judgment  of  the  Court  was 
delivered  by 

Roach  J.A.: — On  the  11th  February  1947  a receiving  order 
was  made  against  Morris  Lofsky.  The  Canadian  Credit  Men’s 
Trust  Association  Limited  was  appointed  trustee  of  his  estate. 
The  appellant  Ethel  Lofsky  is  the  wife  of  the  bankrupt. 
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On  or  about  the  14th  May  1947  the  trustee  served  upon 
the  appellant  and  the  bankrupt  a notice  of  motion  returnable 
on  the  2nd  June  1947,  before  the  presiding  Judge  in  Bankruptcy 
for  an  order 

(a)  declaring  fraudulent  and  void  as  against  the  trustee 
a certain  transfer  of  a 1946  Pontiac  sedan  made  by  the  bank- 
rupt to  the  appellant  on  or  about  the  31st  March  1947 ; 

(b)  declaring  that  the  said  automobile,  on  the  date  the  re- 
ceiving order  was  made,  was  the  property  of  the  bankrupt, 
and  that  the  trustee  was  entitled  to  the  possession  thereof  ; 

(c)  restraining  the  bankrupt  and  the  appellant  or  either  of 
them,  their  attorneys  and  agents,  from  selling  or  disposing  of 
the  automobile  or  otherwise  dealing  with  it  in  any  manner 
prejudicial  to  the  claim  of  the  trustee. 

On  the  return  of  the  motion  the  learned  Judge  in  Bank- 
ruptcy made  an  order 

(a)  that  the  trustee  and  the  appellant  proceed  to  the  trial 
of  an  issue  wherein  the  trustee  should  be  plaintiff  and  the  ap- 
pellant and  the  bankrupt  should  be  defendants  to  determine 
whether  the  automobile  was,  on  the  date  of  the  receiving  order, 
the  property  of  the  bankrupt  and  the  trustee  entitled  to  posses- 
sion thereof; 

(b)  directing  that  the  issue  be  tried  by  the  Judge  in  Bank- 
ruptcy on  a date  thereby  fixed; 

(c)  giving  directions  as  to  pleadings  and  discovery; 

(d)  restraining  the  appellant  and  the  bankrupt,  pending 
the  trial  of  the  issue  and  the  disposition  of  any  motion  that 
might  be  made  to  continue  the  injunction  thereafter,  from  sell- 
ing, disposing  of,  using  or  otherwise  dealing  with  the  said  auto- 
mobile. 

From  that  order  the  appellant  now  appeals  on  the  following 
grounds : 

(1)  that  the  learned  Judge  in  Bankruptcy  was  without 
jurisdiction  to  make  the  order; 

(2)  that  there  was  no  material  before  him  sufficient  to 
justify  the  making  of  it;  and 

(3)  that  the  order  was  made  on  wrong  principles. 

At  the  opening  of  the  argument  on  this  appeal  counsel  for 
the  trustee  raised  the  preliminary  objection  that  the  order  was 
an  interlocutory  one  and  that  therefore  no  appeal  lay.  We  re- 
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served  judgment  on  that  objection  and  heard  the  appeal  on 
the  merits. 

It  is  not  suggested  that  the  alleged  transfer  of  ownership 
and  possession  is  void  as  a fraudulent  preference  of  the  wife  as 
a creditor  of  her  husband.  What  is  alleged  by  the  trustee  is 
that,  pending  the  bankruptcy,  the  debtor  purported  to  transfer 
to  the  appellant  an  asset  of  his  estate  which  was  vested  in  the 
trustee,  and  which  should  be,  and  except  for  the  transfer  would 
be,  available  to  his  creditors. 

What  is  said  by  both  the  debtor  and  the  appellant  is  that 
in  fact  the  automobile  was  never  the  property  of  the  debtor; 
that  the  appellant  paid  for  it;  that  although  it  was  registered 
under  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  in  the  name 
of  the  debtor  as  the  owner  thereof,  and  the  motor  vehicle  per- 
mit was  issued  in  his  name,  that  circumstance  had  resulted  from 
the  fact  that  at  the  time  of  the  purchase  and  the  registration 
the  appellant  was  ill  and  as  a matter  of  expediency  and  con- 
venience it  was  registered  in  his  name;  that  when  the  motor 
vehicle  permit  was  about  to  expire,  in  March  1947,  the  debtor, 
who  was  then  in  bankruptcy,  complied  with  the  requirements 
of  The  Highway  Traffic  Act  which  were  necessary  in  order  to 
have  the  new  permit  issued  to  the  appellant  as  the  true  owner. 

The  question  for  determination  on  this  appeal  is:  Can  the 
issues  thus  arising  be  tried  in  bankruptcy  or  must  the  trustee 
seek'  the  relief  which  it  now  claims  by  an  ordinary  action  in  a 
Provincial  court  administering,  not  the  laws  of  bankruptcy 
by  delegation  of  Parliament,  but  the  laws  of  property  and  civil 
rights,  over  which  the  Province  has  exclusive  jurisdiction? 

If  the  controversy  between  the  trustee  and  the  appellant 
is  one  in  bankruptcy,  then  the  trustee  has  adopted  the  proper 
procedure.  On  the  other  hand,  if  that  controversy  is  purely  a 
question  of  property  and  civil  rights,  then  the  relief  which  the 
trustee  is  seeking  can  be  granted  only  in  an  ordinary  action. 

The  English  decisions  must  be  considered  in  the  light  of 
the  fact  that  there,  constitutional  questions  of  governmental 
jurisdiction  do  not  arise,  as  they  do  in  Canada.  There,  questions 
as  to  the  jurisdiction  of  the  Bankruptcy  Courts  involve  merely 
a consideration  of  the  effect  and  scope  of  the  authority  and 
powers  vested  in  those  Courts  by  Act  of  Parliament.  In  the 
case  at  bar  we  are  concerned  with  the  question  whether  the 
Parliament  of  Canada  has  any  jurisdiction  to  empower  any 
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Court  to  decide  the  issues  between  the  parties,  having  regard 
to  the  nature  of  those  issues.  I refer  to  only  one  of  the  English 
decisions  for  reasons  that  will  later  appear. 

Section  72  • of  the  English  Bankruptcy  Act  of  1869,  c.  71, 
provided  that: 

“Subject  to  the  provisions  of  this  Act,  every  Court  having 
jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  power 
to  decide  all  questions  of  priorities,  and  all  other  questions  what- 
soever, whether  of  law  or  fact,  arising  in  any  case  of  bankruptcy 
coming  within  the  cognizance  of  such  Court,  or  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the  purpose  of 
doing  complete  justice  or  making  a complete  distribution  of 
property  in  any  such  case;  and  no  such  Court  as  aforesaid  shall 
be  subject  to  be  restrained  in  the  execution  of  its  powers  under 
this  Act  by  the  order  of  any  other  Court ...” 

In  the  face  of  those  wide  and  comprehensive  powers.  Lord 
Selborne,  in  Ellis  v.  Silber  (1872),  L.R.  8 Ch.  83,  said  this: 

“That  which  is  to  be  done  in  bankruptcy  is  the  administra- 
tion in  bankruptcy.  .The  debtor  and  the  creditors,  as  the  parties 
to  the  administration  in  bankruptcy,  are  subject  to  that  juris- 
diction. The  trustees  or  assignees  as  the  persons  intrusted  with 
that  administration  are  subject  to  that  jurisdiction.  The  assets 
which  come  to  their  hands  and  the  mode  of  administering  them 
are  subject  to  that  jurisdiction;  and  there  may  be,  and  I believe 
are,  some  special  classes  of  transactions  which  under  special 
clauses  of  the  Acts  of  Parliament  may  be  specially  dealt  with  as 
regards  third  parties.  But  the  general  proposition,  that  when- 
ever the  assignees  or  trustees  in  bankruptcy  or  the  trustees 
under  such  deeds  as  these  have  a demand  at  law  or  in  equity 
as  against  a stranger  to  the  bankruptcy,  then  that  demand  is  to 
be  prosecuted  in  the  Court  of  Bankruptcy,  appears  to  me  to  be  a 
proposition  entirely  without  the  warrant  of  anything  in  the*  Acts 
of  Parliament  and  wholly  unsupported  by  any  trace  or  vestige 
whatever  of  authority.” 

Two  years  after  making  that  definitive  statement  as  to  the 
scope  and  effect  of  the  English  Bankruptcy  Act,  Lord  Selborne 
again,  this  time  in  delivering  the  judgment  of  the  Privy  Council 
in  UUnion  8t.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R.  6 
P.C.  31  at  36,  C.R.  [7]  A.C.  154,  1 Cart.  63,  encompassed  the 
expression  “Bankruptcy  and  Insolvency”  in  s.  91,  head  21,  of 
the  British  North  America  Act  thus,  viz.^  that  it  described  “in 
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their  known  legal  sense  provisions  made  by  law  for  the  ad- 
ministration of  the  estates  of  persons  who  may  become  bank- 
rupt or  insolvent  according  to  rules  and  definitions  prescribed 
by  law,  including  of  course  the  conditions  in  which  that  law  is 
to  be  brought  into  operation,  the  manner  in  which  it  is  to  be 
brought  into  operation,  and  the  effect  of  its  operation.”  He 
thereby  repeated,  although  in  different  language,  much  of  what 
he  had  earlier  said  with  respect  to  the  scope,  meaning  and  effect 
of  the  English  Bankruptcy  Act. 

The  Court  in  Bankruptcy  frequently  interferes  with  civil 
rights,  but  in  those  instances  such  interference  fiows  from  the 
determination  of  matters  that  come  squarely  within  the  subject 
of  bankruptcy  and  insolvency.  They  come  within  the  scope  of 
what  was  said  by  the  Privy  Council  in  Cushing  v,  Dupuy  (1880), 
5 App.  Cas.  409,  C.  R.  [8]  A.C.  355,  1 Cart.  252: 

“It  would  be  impossible  to  advance  a step  in  the  construc- 
tion of  a scheme  for  the  administration  of  insolvent  estates 
without  interfering  with  and  modifying  some  of  the  ordinary 
rights  of  property,  and  other  civil  rights,  nor  without  providing 
some  mode  of  special  procedure  for  the  vesting,  realisation, 
and  distribution  of  the  estate,  and  the  settlement  of  the  liabili- 
ties of  the  insolvent.  Procedure  must  necessarily  form  an  es- 
sential part  of  any  law  dealing  with  insolvency.  It  is  therefore 
to  be  presumed,  indeed  it  is  a necessary  implication,  that  the 
Imperial  statute,  in  assigning  to  the  Dominion  Parliament  the 
subjects  of  bankruptcy  and  insolvency,  intended  to  confer  on 
it  legislative  power  to  interfere  with  property,  civil  rights,  and 
procedure  within  the  Provinces,  so  far  as  a general  law  relating 
to  those  subjects  might  affect  them.” 

See  also  Attorney -General  of  Ontario  v.  Attorney -General 
for  the  Dominion  of  Canada^  [1894]  A.C.  189,  C.R.  [11]  A.C. 
13,  5 Cart.  266. 

In  my  opinion,  it  must  be  concluded  that  the  issue  between 
the  trustee  and  the  appellant  is  not  a matter  in  bankruptcy, 
and  that  it  is  purely  a matter  of  property  and  civil  rights.  It 
has  none  of  the  elements  that  would  bring  it  within  the  former. 
No  question  as  between  debtor  and  creditor  here  arises  in  the 
distribution  of  a bankrupt  estate.  The  appellant  does  not  claim 
title  to  the  automobile  through  the  bankrupt.  Indeed,  she  says 
that  the  bankrupt  never  had  title  and  that  she  was  always  the 
owner.  I cannot  think  of  any  aspect  of  the  issue  that  gives  it 
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the  complexion  of  a matter  in  bankruptcy  unless  perhaps  this, 
that  the  bankrupt  pending  the  bankruptcy  caused  the  new  motor 
vehicle  permit  to  be  issued  in  her  name.  That  does  not  make 
the  issue  one  in  bankruptcy  when  the  sole  qustion  is  who,  as 
between  the  bankrupt  and  the  appellant,  was  always  the  true 
owner. 

Since  the  argument,  the  decision  of  this  Court  in  Re  Wiggins 
Ltd.;  Travers’  and  Spratt’s  Claims,  [1931]  O.R.  573,  12  C.B.R. 
386,  [1931]  4 D.L.R.  338,  has  come  to  my  attention.  It  was  not 
referred  to  in  argument  by  either  counsel.  I have  anxiously  con- 
sidered the  effect  of  that  decision,  and  have  concluded  that  it 
can  be  distinguished  from  the  case  at  bar.  There  the  issue  was 
as  to  the  right  of  the  applicants  to  the  surplus  proceeds  from  the 
sale  by  pledgees  of  certain  shares  which  had  been  pledged  by 
the  bankrupt  broker  and  which  the  applicants  claimed  on  the 
basis  that  the  shares  thus  pledged  were  owned  by  them.  Middle- 
ton  J.A.,  in  delivering  the  judgment  of  the  majority  of  the  Court, 
says,  at  p.  581,  that  “the  claimants  fail,  in  my  opinion,  because 
they  have  failed  to  prove  ownership,  and  the  surplus  fund  re- 
mains in  the  hands  of  the  assignee  to  be  distributed  as  part  of 
the  general  estate  of  the  bankrupt  unless  some  other  claimant 
can  successfully  establish  a claim  thereto.”  Hodgins  J.A.,  who 
wrote  a dissenting  judgment,  said  that  he  did  not  think  that 
“the  Dominion  Parliament  [had]  the  power  to  deal,  to  the 
prejudice  of  provincial  law,  with  the  property  and  civil  rights  of 
the  applicant  and  others  to  a fund  such  as  this”  which,  as  he 
put  it,  was  “not  the  property  of  the  debtor  but  of  the  principals 
for  whom  the  debtor  acted  as  agent”.  Frankly,  I am  impressed 
with  that  dissenting  judgment,  but  I would  nevertheless  follow 
the  majority  judgment  if  I thought  it  decisive  of  the  case  at  bar. 
The  case  at  bar,  in  my  opinion,  is  distinguishable  in  that  what 
was  there  involved  was  not  a question  of  ownership  as  between 
the  applicants  and  the  bankrupt  estate,  but  a question  of  possible 
discrimination  in  distribution  by  the  trustee  between  the  appli- 
cants and  others  whose  shares  had  also  been  pledged  by  the 
broker.  For  the  trustee,  there,  it  had  been  argued  that  the 
applicants  were  merely  creditors  of  the  bankrupt  estate.  For 
the  applicants  it  was  argued  that  they  could  identify  as  theirs 
certain  of  the  shares  which  the  pledgee  had  sold.  When  Middle- 
ton  J.A.  says  that  the  applicants  failed  to  prove  ownership,  I 
think  it  is  clear  from  other  parts  of  his  judgment  that  what  he 
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thereby  meant  was  that  they  failed  to  identify  as  theirs  any  of 
the  stock  that  was  sold,  and  that  it  was  because  of  that  failure 
that  the  matter  had  to  be  dealt  with  in  bankruptcy.  I think  it 
must  be  said  that  actually  the  Court  was  deciding  a question  of 
ownership  as  between  the  applicants  and  others  whose  shares 
were  pledged.  Notwithstanding  that  fact,  I am  not  prepared  to 
extend  the  procedure  there  approved  to  a straight  question  of 
title  as  between  the  appellant  and  the  trustee  in  the  circum- 
stances of  this  case. 

The  judgment  of  Fisher  J.  in  Re  Reynolds,  62  O.L.R.  271, 
10  C.B.R.  127,  [1928]  2 D.L.R.  520,  affirmed  62  O.L.R.  360,  10 
C.B.R.  at  131,  [1928]  3 D.L.R.  562,  supports  the  view  which 
I have  taken. 

The  trustee  is  at  liberty,  of  course,  if  it  so  chooses,  to  seek 
the  relief  which  it  here  claims  in  another  court. 

I would  allow  the  appeal  and  set  aside  the  order.  It  follows 
of  course  that  the  preliminary  objection  fails.  It  would  appear 
that  the  trustee,  on  the  examination  under  oath  of  the  bank- 
rupt prior  to  the  launching  of  the  motion  in  bankruptcy,  knew 
the  basis  of  the  appellant’s  claim  that  she  was  the  owner  of  the 
automobile  and  as  such  entitled  to  retain  possession.  The  trustee 
therefore  did  not  launch  that  motion  in  ignorance  of  what  the 
issue  would  be.  In  these  circumstances,  I think  the  appellant 
is  entitled  to  her  costs  on  that  motion  and  her  costs  on  this 
appeal  against  the  trustee. 

Appeal  allowed  with  costs. 

Solicitor  for  the  claimant,  appellant:  Lewis  Duncan,  Toronto. 

Solicitors  for  the  trustee,  respondent:  Rosenberg  & Smith, 
Toronto. 
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[URQUHART  J.] 

Re  Brazilian  Traction  Light  and  Power  Company  Limited* 

Companies — Arrangements  with  Shareholders — Approval  of  Court — 
Sufficiency  of  Information  Furnished  to  Shareholders—Other  Con- 
siderations— The  Companies  Act,  1934  (Dom.),  c.  33,  s.  122. 

On  an  application  for  approval  of  a scheme  of  compromise  or  arrange- 
ment between  a company  and  its  shareholders,  under  s.  122  of  the 
Dominion  Companies  Act,  the  duty  of  the  judge  is:  (1)  to  ascertain 
if  all  statutory  requirements  have  been  strictly  complied  with;  (2) 
to  determine  whether  anything  has  been  done  which  is  not  authorized 
by  the  statute;  and  (3)  to  criticize  the  scheme  and  ascertain  whether 
it  is  in  truth  fair  and  reasonable.  Re  Dairy  Corporation  of  Canada 
Limited,  [1934]  O.R.  436  at  439,  followed;  Re  United  Fuel  Investments 
Ltd.,  [1939]  O.W.N.  52,  referred  to.  In  determining  whether  it  is  fair 
and  reasonable,  he  should  consider  whether  an  intelligent  and  honest 
man,  a member  of  the  class  affected,  acting  alone  in  respect  of  his 
interest  as  such  a member,  might  approve  of  it.  In  re  Alabama, 
New  Orleans,  Texas  and  Pacific  Junction  Railway  Company,  [1891] 
1 Ch.  213  at  247,  applied. 

A company,  in  which  only  about  4,000  preference  shares  remained  out- 
standing out  of  100,000  originally  issued,  and  which  carried  on  business 
in  a very  large  way,  with  a very  large  capital  structure,  sought  the 
Court’s  approval  to  the  rescission  of  a by-law  preventing  the  issue  of 
any  bonds  or  debentures  without  the  consent  of  two-thirds  of  the 
holders  of  preference  shares.  The  proposal  was  accepted  by  2,001 
shares  out  of  2,246  represented  at  the  meeting  of  preferred  share- 
holders, and  unanimously  by  those  present  or  represented  at  the 
meeting  of  common  shareholders.  On  the  application  for  approval, 
three  main  objections  were  taken,  viz.\  (1)  that  the  common  share- 
holders should  not  have  been  called  upon  to  vote  on  the  proposal; 
(2)  that  the  proposal  was  unfair  to  the  holders  of  preference  shares; 
and  (3)  that  the  information  given  to  shareholders,  before  the  meet- 
ing, was  incomplete  and  inadequate. 

Held,  the  proposal  should  be  approved.  None  of  the  objections  could  be 
sustained,  and  the  proposed  arrangement  was  fair  and  businesslike 
from  the  point  of  view  of  both  the  company  and  the  shareholders. 
As  to  the  first  objection,  it  was  probably  unnecessary  to  take  a vote 
of  the  common  shareholders,  but  it  had  done  no  harm,  and  there  was 
no  evidence  that  the  calling  of  that  meeting  had  infiuenced  holders 
of  preference  shares  who  also  held  common  shares  to  vote  in  favour 
of  the  proposal  because  of  a supposed  benefit  to  their  common  shares. 
Re  National  Grocers  Company  Limited,  [1938]  O.R.  142;  British 
America  Nickel  Corporation,  Limited  et  al.  v.  M.  J.  O’Brien,  Limited, 
[1927]  A.C.  369;  Carruth  v.  Imperial  Chemical  Industries,  Limited, 
[1937]  A.C.  707,  discussed.  As  to  the  second  objection,  it  did  not 
appear  that  the  proposal,  if  carried  out,  would  seriously  affect  the 
value  of  the  preference  shares.  As  to  the  third  objection,  although 
exact  details  could  not  be  given  in  certain  respects,  the  shareholders 
had,  before  the  meeting,  ample  information  to  enable  them  to  exercise 
their  judgment  as  to  the  adoption  of  the  proposal.  Re  N.  Slater 
Company  Limited,  [1947]  O.W.N.  226;  In  re  Dorman  Long  and  Com- 
pany, Limited,  [1934]  Ch.  635,  distinguished. 

An  application  under  s.  122  of  the  Dominion  Companies 
Act  for  the  Court’s  approval  of  a scheme  of  compromise  or 
arrangement. 

17th  September  1947.  The  application  was  heard  by 
Urquhart  j.  in  chambers  at  Toronto. 
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G.  R.  Munnochy  K.C.^  and  B.  B.  Osier,  for  the  company, 
applicant. 

A.  W.  R.  Sinclair,  K.C.,  for  the  opposing  shareholders. 

27th  September  1947.  Urquhart  J.: — An  application  by  the 
above-named  company  under  s.  122  of  The  Companies  Act,  1934, 
24-5  Geo.  V.  (Dom.),  c.  33,  for  an  order  approving  of  a plan  of 
compromise  or  arrangement  between  the  applicant  company  and 
its  shareholders. 

On  the  16th  May  1947  I was  designated  by  the  Honourable 
The  Chief  Justice  of  Ontario,  in  which  Province  the  head  office 
of  the  company  is  situate,  to  hear  an  application  for  an  order 
calling  meetings  of  the  holders  of  the  six  per  cent,  cumu- 
lative preference  shares  and  of  the  ordinary  shares  of  the  capital 
stock  of  the  said  company,  such  meetings  to  be  summoned  for 
the  purpose  of  considering  the  arrangement  hereinafter  referred 
to,  proposed  between  the  company  and  its  shareholders. 

As  the  result  of  an  ex  parte  application,  I directed  the  com- 
pany to  summon  meetings  of  the  above-named  two  classes  of 
shareholders  for  the  purpose  of  considering  and,  if  thought  fit, 
of  agreeing  to  the  proposed  arrangement.  Separate  meetings 
were  duly  held;  the  meeting  of  the  preferred  shareholders  first, 
and  that  followed  by  the  meeting  of  the  common  shareholders, 
at  11  o’clock  in  the  forenoon  and  12  o’clock  noon,  respectively, 
at  the  head  office  of  the  company  in  Toronto,  on  Wednesday  the 
13th  August  1947.  Attached  to  the  notices  calling  the  meetings 
were  details  of  the  proposed  arrangement  which  had  been  made 
part  of  my  order  calling  the  meetings,  and  other  documents 
hereinafter  mentioned. 

In  addition  to  the  above,  there  were  sent  to  the  shareholders, 
with  the  notices  of  meetings,  a circular  dated  the  2nd  July  1947, 
and  copies  of  the  orders  issued  by  me  to  date.  The  shareholders 
of  both  classes  also  had  received  a few  days  previously,  by 
separate  mail,  the  annual  report  of  the  company,  including  the 
president’s  address,  both  of  which  gave  valuable  and  pertinent 
information. 

At  the  meeting  of  the  preferred  shareholders,  out  of  3,934 
shares  (outstanding  out  of  an  original  issue  of  100,000  shares) 
the  holders  of  2,246  shares  were  either  present  in  person  or  by 
proxy.  That  meant  that  over  57  per  cent,  of  the  shares  were 
represented  at  that  meeting.  Of  this  number  2,001  voted  in 
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favour  of  the  proposal,  and  245  voted  against  the  proposal. 
More  than  75  per  cent,  of  those  present  at  the  meeting,  there- 
fore, voted  in  favour  of  the  proposal. 

It  was  only  natural  that  as  the  holders  of  the  shares  of  the 
company  were  widely  scattered,  few  shareholders  were  actually 
in  attendance.  Only  six  persons  attended  this  meeting.  All  of 
these  voted  in  the  affirmative.  The  dissenting  votes  were  cast 
by  one  Crossin,  who  was  also  a preferred  shareholder  but  voted 
his  own  holding  personally  in  favour  of  the  proposal. 

The  meeting  of  the  ordinary  shareholders  was  held  im- 
mediately following  that  of  the  preferred  shareholders,  and  a 
very  large  representation  was  present  which  voted  unanimously 
in  favour  of  the  arrangement. 

At  the  meetings  the  matter  was  discussed,  and  every  oppor- 
tunity was  given  to  those  present  to  ask  questions,  but  no  ques- 
tions were  asked,  as  I am  advised,  and  no  one  suggested  at  the 
meetings  that  any  further  information  should  be  given  by  the 
directors,  other  than  that  contained  in  the  aforesaid  orders,  the 
proposed  compromise  or  arrangement,  the  circular  above  re- 
ferred to,  and  the  directors’ report. 

Mr.  Sinclair  represents  17  preferred  shareholders  who  hold 
the  245  shares  which  were  voted  against  the  proposal.  All  of 
these  shareholders  reside  in  the  vicinity  of  Winnipeg,  but  I may 
say  that  while  they  appear  to  be  acting  in  concert  now,  no 
effort  was  made  by  anyone  to  “drum  up”  opposition  to  the 
scheme,  as  is  so  often  the  case  in  respect  of  other  companies 
where  there  is  a difference  of  opinion  among  shareholders. 

I was  then  asked  for  directions  and  I fixed  Wednesday  17th 
September  as  the  date  for  the  hearing  of  the  application  for 
confirmation  of  the  arrangement  which  had  been  voted  on  by 
the  holders  of  the  two  classes  of  stock. 

I may  say  that  in  May,  when  I first  saw  the  company’s 
by-laws,  I could  not  see,  and  I still  cannot  see,  any  reason  why 
the  common  shareholders  should  have  been  notified,  if  the  appli- 
cation concerned  only  the  rescission  of  clause  (D)  of  By-law 
12.  However,  as  a matter  of  greater  caution,  the  solicitor  for 
the  company  thought  that  there  ought  also  to  be  a meeting 
of  the  common  shareholders,  as  well  as  those  of  the  preferred. 
To  be  sure  the  vote  of  the  common  shareholders  was  necessary 
to  dispose  of  the  16,011  shares  to  be  cancelled  according  to  the 
arrangement.  I cannot  see  that  it  made  any  difference  in  any 
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way,  although  Mr.  Sinclair  based  part  of  his  argument  on  the 
fact  that  some  who  are  holders  of  both  common  and  preferred 
shares  might  have  been  influenced  by  a supposed  benefit  of  the 
common  from  the  proposition,  to  vote  their  preferred  shares  in 
favour  of  the  proposal.  I cannot  see  that  this  argument  is  of 
very  great  importance  or  weight. 

The  company  was  incorporated  in  1912,  with  a very  large 
capital  structure.  At  that  time  there  were  100,000  shares  of 
preferred  stock,  all  issued.  The  company  is  a holding  company 
and  owns  the  shares  of  certain  subsidiary  companies  which  deal 
in  power,  light,  tramways,  telephones,  etc.,  in  Brazil.  The  com- 
pany has  grown  tremendously,  to  become  one  of  the  great 
corporations  of  this  hemisphere. 

Shortly  after  the  company  was  formed,  it  passed  a by-law, 
no.  12  above  referred  to,  of  which  clause  (D)  is  important 
herein.  This  clause  reads  as  follows : 

'‘(D)  The  Company  shall  not  issue  any  debenture  or  mort- 
gage bonds  unless  it  shall  at  a special  meeting  called  for  the 
purpose  have  obtained  the  consent  thereto  of  the  holders  of 
two-thirds  of  the  then  outstanding  preference  shares  of  the  issue 
hereby  created,  but  nothing  herein  contained  shall  prevent  the 
Company  from  borrowing  from  time  to  time  upon  its  general 
credit  and  depositing  as  collateral  therefor  with  the  lenders  any 
shares  or  bonds  owned  by  it  (other  than  the  shares  of  the  Rio 
de  Janeiro  Tramway,  Light  and  Power  Company,  Limited,  the 
Sao  Paulo  Tramway,  Light  and  Power  Company,  Limited,  and 
Sao  Paulo  Electric  Company,  Limited  or  any  notes  given  by  the 
Rio  De  Janeiro  Tramway,  Light  and  Power  Company,  Limited, 
and  the  Sao  Paulo  Tramway,  Light  and  Power  Company,  Lim- 
ited, to  the  Company  for  advances  made  or  to  be  made  by  it  to 
them  from  time  to  time  up  to  a total  amount  equal  to  the  pro- 
ceeds of  the  $10,000,000.00  of  preference  shares),  nor  from 
guaranteeing  the  obligations  of  any  company  whether  subsidiary 
or  otherwise.” 

It  will  be  seen  that  this  clause  was  passed  at  a time  when 
the  company  was  beginning,  and  when,  though  not  small,  it  was 
small  compared  with  the  colossal  size  of  the  present  company. 
It  was  passed  at  a time  when  conditions  were  entirely  different 
from  those  existing  to-day,  and  it  will  be  remembered  that  since 
that  time  two  wars  have  been  fought,  and  there  has  been  a 


Re  Brazilian  Traction  etc*  Co*  Ltd* 


Urquhart  J.  795 


growing  consciousness  in  all  countries  of  nationalism  in  recent 
years. 

During  the  years  that  intervened,  a certain  privilege  was 
given  to  the  holders  of  preferred  stock,  to  convert  into  common 
stock  on  a certain  basis,  and  more  than  96,000  shares  were  thus 
converted.  The  second  part  of  the  arrangement,  to  which  I will 
not  refer  further,  deals  with  some  of  these  shares  which  have 
been  held  by  the  secretary  of  the  company  after  conversion. 

It  will  be  noted  that  clause  (D)  itself  provides  a method  for 
the  company  to  procure  for  itself  borrowing  powers.  To  do  that 
it  would  have  to  call  a special  meeting  of  the  preferred  share- 
holders and  obtain  the  consent  of  the  holders  of  two-thirds  of 
the  then  outstanding  preference  shares. . In  other  words,  it  would 
have  to  get  the  holders  of  a little  more  than  2,000  shares  to  a 
meeting,  and  get  their  consent.  The  shares  enjoy  a very  wide 
distribution,  the  bulk  of  the  holders  being  in  Great  Britain  and 
Canada,  with  a scattered  distribution  in  some  of  the  European 
countries  and  the  United  States. 

It  is  argued  by  the  company,  and  I would  think  that  that 
argument  is  correct,  that  it  would  be  impracticable  for  the 
company  to  get  together  any  such  number  of  its  shareholders 
under  present  conditions  or  perhaps  under  even  more  advan- 
tageous conditions.  Therefore  the  company,  in  making  this 
application,  had  resort  to  s.  122  of  the  Dominion  Companies 
Act.  This  section  reads  as  follows : 

“122.  (1)  Where  a compromise  or  arrangement  is  proposed 
between  a company  and  its  shareholders  or  any  class  of  them 
effecting  the  rights  of  shareholders  or  any  class  of  them,  under 
the  company’s  letters  patent  or  supplementary  letters  patent  or 
by-laws,  the  chief  justice  or  acting  chief  justice  of  the  court,  or 
a judge  of  the  said  court  designated  by  either  of  them,  of  the 
province  in  which  the  head  office  of  the  company  is  situate  may, 
on  application  in  a summary  way  of  the  company  or  of  any 
shareholder,  order  a meeting  of  the  shareholders  of  the  company 
or  of  any  class  of  shareholders,  as  the  case  may  be,  to  be  sum- 
moned in  such  manner  as  the  said  judge  directs. 

“(2)  If  the  shareholders  or  class  of  shareholders,  as  the  case 
may  be,  present  in  person  or  by  proxy  at  the  meeting,  by  three- 
fourths  of  the  shares  of  each  class  represented  and  voted  agree 
to  the  compromise  or  arrangement  either  as  proposed  or  as 
altered  or  modified  at  such  meeting,  called  for  the  purpose,  such 
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compromise  or  arrangement  may  be  sanctioned  by  the  said 
judge,  and  if  so  sanctioned  such  compromise  or  arrangement 
and  any  reduction  or  increase  of  share  capital  and  any  pro- 
visions for  the  allotment  or  disposition  thereof  by  sale  or  other- 
wise as  therein  set  forth,  may  be  confirmed  by  supplementary 
letters  patent,  which  shall  be  binding  on  the  company,  and 
the  shareholders  or  class  of  shareholders,  as  the  case  may  be. 

“(3)  Where  at  a meeting  called  as  hereinbefore  provided 
dissentient  votes  are  cast  by  shareholders  of  one  or  more  classes 
affected,  and  where,  notwithstanding  such  dissentient  votes,  the 
compromise  or  arrangement  is  agreed  to  by  the  shareholders 
or  each  class  of  shareholders  represented  as  aforesaid,  it  shall 
be  necessary,  unless  the  said  judge  in  his  discretion  otherwise 
orders,  that  the  company  notify  each  dissentient  shareholder  in 
such  manner  as  may  be  prescribed  by  the  said  judge  of  the  time 
and  place  when  application  will  be  made  to  the  judge  or  the 
sanction  of  the  compromise  or  arrangement. 

“(4)  The  expression  ‘arrangement’  as  used  in  this  section 
and  section  one  hundred  and  twenty-three  shall  be  construed  as 
extending  to  any  reorganization  of  the  share  capital  of  the  com- 
pany including  without  limiting  the  foregoing  the  consolidation 
of  shares  of  different  classes,  the  division  of  shares  into  shares 
of  different  classes,  the  conversion  of  shares  into  shares  of 
another  class  or  classes  and  the  modification  of  the  provisions 
attaching  to  shares  of  any  class  or  classes  and  as  including  an 
amalgamation  or  reconstruction  as  hereinafter  defined.  The 
expression  ‘amalgamation  or  reconstruction’  means  an  arrange- 
ment pursuant  to  which  a company  (in  this  subsection  called 
‘the  transferor  company’)  transfers  or  sells  or  proposes  to 
transfer  or  sell  to  any  other  company  (in  this  subsection  called 
‘the  tranferee  company’),  the  whole  or  a substantial  part  of  the 
business  and  assets  of  the  transferor  company  for  a consideration 
consisting  in  whole  or  in  part  of  shares,  debentures  or  other 
securities  of  the  transferee  company  and,  either,  any  part  of 
such  consideration  is  proposed  to  be  distributed  among  share- 
holders of  the  transferor  company  of  any  class,  or,  the  trans- 
feror company  proposes  to  cease  carrying  on  the  business  or 
part  of  its  business  so  sold  or  transferred  or  proposed  to  be  sold 
and  transferred.” 

Upon  the  argument,  no  objection  was  taken  to  any  of  the 
preliminary  proceedings,  to  . wit,  the  designation,  the  order  call- 
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ing  the  meeting,  the  order  appointing  the  time  for  the  final 
hearing,  or  as  to  the  conduct  of  the  meeting  itself,  so  that  I 
take  it  that  these  steps  have  been  correctly  taken  and  followed, 
as  they  appear  to  have  been. 

Mr.  Sinclair  has  three  objections : 

(a)  that  the  common  shareholders  ought  not  to  have  been 
brought  in; 

(b)  that  the  scheme  is  unfair  to  the  preferred  shareholders; 

and 

(c)  that  while  there  is  no  objection  to  the  meeting  itself,  or 
the  way  it  was  conducted,  the  information  given  to  the  preferred 
shareholders,  on  which  they  were  expected  to  exercise  judgment, 
was  inadequate  and  incomplete. 

In  elaboration  of  this  last  point,  Mr.  Sinclair,  in  his  argu- 
ment, said  that  his  contention  was  that  the  company  did  not 
state  in  clear  and  realistic  language  what  the  preferred  share- 
holders would  be  expected  to  give  up,  without  any  corresponding 
compensation  to  them  from  the  company,  and  he  alleged  that  it 
was  vital  that  the  company  should  have  expressed  to  them  in 
clear  language  that  they  were  now  entitled*  to  the  backing  of 
so  much  of  the  assets,  but  that  by  the  company’s  borrowing 
this  backing  might  be  substantially  impaired. 

No  objection  was  taken  by  Mr.  Sinclair  that  s.  122  of  The 
Companies  Act  was  not  applicable  where  a method  had  been 
provided  by  the  by-law  above  referred  to,  nor  do  I think  that 
such  argument  would  be  available  to  him. 

This  company,  as  I have  said,  is  now  one  of  the  great  com- 
panies of  America.  The  operations  of  its  subsidiaries  all  take 
place  in  a foreign  country. 

Owing  to  the  concentration  of  Canada,  United  States  and 
Brazil,  during  the  war  which  has  just  been  concluded,  upon  the 
question  of  winning  the  war,  the  company  now  finds  itself  in  the 
position  that  the  great  post-war  demand  for  telephones,  power, 
tramways,  services,  etc.,  cannot  be  met  without  substantial  ex- 
pansion of  its  services,  which  will  involve  expenditure  of  a vast 
sum  of  money  estimated  at  about  $160,000,000. 

In  the  company’s  exchequer,  and  available  for  that  work, 
there  is  a very  substantial  sum.  Mr.  Sinclair  estimates  it  at 
$50,000,000.  One  is  unable  to  tell  accurately  from  the  financial 
statement  what  that  sum  would  amount  to,  but  my  deduction 
is  that  double  that  figure  would  be  closer  to  the  fact.  However, 
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whether  it  is  $50,000,000  or  much  more  means  that  a very  sub- 
stantial sum  of  money  has  to  be  borrowed  if  the  company  is  to 
give  the  services  which  are  necessary  and  for  which  there  is  a 
growing  and  urgent  demand,  so  that  it  is  clear  the  company 
would  have  to  borrow  anywhere  from  $60,000,000  up. 

By  this  present  by-law  the  company  has,  in  a sense,  put 
itself  in  a financial  strait- jacket.  If  the  application  is  granted, 
the  company  will  be  freed  from  the  restrictions  in  clause  (D) 
for  all  time. 

Some  figures  were  given  to  me  on  the  argument,  which  were 
not  disputed  in  any  way  by  those  opposing  the  proposal.  There 
are,  it  is  said,  for  example,  over  100,000  new  telephones  required. 
When  one  thinks  of  the  irritation  which  arises  in  this  country^ 
where  telephones  are  comparatively  numerous,  when  a person 
cannot  get  a telephone,  one  can  imagine  the  heat  engendered 
by  such  a lack  of  telephone  services  in  a country  where  the 
demand  is  great  and  the  supply  is  small.  It  is  therefore  im- 
perative, in  my  opinion,  that  this  company  should,  as  soon  as 
possible,  through  its  subsidiaries,  provide  these  services  in  order 
to  eliminate  criticism  and  perhaps  political  action  which  would 
or  might  follow  if  it  does  not  adequately  do  the  job  for  which  it 
is  incorporated  and  its  subsidiaries  hold  franchises. 

The  present  proposal  is  not  exactly  a compromise.  I agree 
with  Mr.  Sinclair  that  a compromise  is  an  agreement  in  which 
each  party  gives  up  something.  In  fact,  the  proposal,  I believe, 
comes  under  the  head  of  “arrangement”,  or  at  least  so  it  was 
argued. 

The  Dominion  Companies  Act,  s.  122,  subs.  4,  defines  (as 
does  a similar  section  in  the  English  Act)  the  expression 
“arrangement”,  and  it  will  be  noted  that  the  word  “shall  be 
construed  as  extending  to  any  reorganization  of  the  share  capital 
of  the  company  including  without  limiting  the  foregoing  the 
consolidation  of  shares  of  different  classes,  the  division  of  shares 
into  shares  of  different  classes,  the  conversion  of  shares  into 
shares  of  another  class  or  classes  and  the  modification  of  the 
provisions  attaching  to  shares  of  any  class  or  classes’^  (the  italics 
are  mine). 

It  was  not  argued  to  the  contrary,  and  it  is  my  opinion  that 
the  definition  places  the  proposed  scheme  in  the  class  of  “ar- 
rangement” as  provided  by  the  Act. 
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It  is  conceded,  and  such  appears  from  the  financial  report, 
that  the  net  assets  of  the  company  standing  behind  each  pre- 
ferred share  are  in  excess  of  $63,000.  In  1913,  when  the  by-law 
was  passed,  the  corresponding  proportion  of  net  assets  stood 
at  slightly  less  than  $1,200.  This  refiects  the  growth  of  the 
company.  There  were,  however,  more  preference  shares  at  that 
time. 

The  company  also  will  probably  have  to  borrow  the  money 
in  American  funds,  or  the  equivalent  thereof,  because  most  of 
the  equipment  required  can  be  procured  only  in  the  United 
States. 

At  the  hearing,  although  I was  greatly  impressed  with  Mr. 
Sinclair’s  able  argument,  I thought  that  the  circumstances,  so 
unusual,  practically  demanded  that  the  arrangement  be  con- 
firmed. However,  I decided  to  reserve  judgment  in  order  that 
I might  consider  Mr.  Sinclair’s  arguments  more  carefully  and 
read  the  authorities  cited  by  both  parties,  which  I have  done. 

. I have  dealt  in  part  above  with  Mr.  Sinclair’s  first  point,  that 
the  common  shareholders  ought  not  to  have  been  brought  in. 
As  far  as  the  elimination  of  clause  (D)  of  By-law  12,  above 
quoted,  is  concerned,  I agree  with  him.  However  I can  see  no 
harm  in  it.  Even  if  there  had  been  no  meeting  of  common  share- 
holders, those  parties  who  held  shares  of  both  classes  might, 
in  any  event,  have  been  infiuenced  in  their  vote  by  the  supposed 
benefit  to  their  holdings  of  common  shares.  I can,  however,  see 
no  evidence  that  there  was  an  such  infiuence.  The  meeting  of 
preferred  shareholders  was  held  first,  and  no  one  could  tell 
what  might  happen  at  the  later  meeting. 

I cannot  see  how,  as  suggested,  I could  disregard  the  votes 
of  22  persons  holding  654  preference  shares,  who  also  held  over 
half  a million  common  shares,  because  of  the  above  circum- 
stance. There  were  still  1347  shares  (not  three-quarters,  of 
course)  which  had  no  common  stock  ties. 

It  is  true  that  there  was,  as  Mr.  Sinclair  points  out,  a sub- 
stantial minority  (about  12  per  cent.)  against  the  arrangement, 
but  the  majority  was  also  very  substantial. 

In  Re  National  Grocers  Company  Limited,  [1938]  O.R.  142, 
[1938]  3 D.L.R.  106,  Roach  J.  (as  he  then  was)  considered  the 
question  of  preferred  shareholders  also  holding  common  shares, 
and  voting  in  both  classes.  The  headnote  reads  in  part: 
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“1.  Although  the  proposed  arrangement  was  approved  at 
the  meeting  by  more  than  three-quarters  of  the  shares  of  com- 
mon stock  represented  and  by  more  than  three-quarters  of  the 
shares  of  preferred  stock  represented,  the  figures  lost  much  of 
their  significance  because  a substantial  percentage  of  the  common 
shares  was  held  by  persons  who  were  also  preferred  share- 
holders.” 

There  were  apparently  at  least  two  other  defects  in  the 
scheme  or  procedure  followed,  which  would  preclude  the  Court’s 
consent,  but  in  dealing  with  this  particular  point,  the  learned 
judge,  after  pointing  out  that  a very  large  proportion  of  the 
holders  of  preferred  shares  also  held  common  shares  in  large 
numbers,  and  of  the  latter  shares  the  president  of  the  company 
had  voted  the  large  majority,  referred  to  two  cases,  British 
America'  Nickel  Corporation^  Limited  et  al.  v.  M.  J.  O’Brien ^ 
Limited,  [1927]  A.C.  369  at  373,  [1927]  1 D.L.R.  1121,  [1927] 
1 W.W.R.  869,  and  Carruth  v.  Imperial  Chemical  Industries, 
Limited,  [1937]  A.C.  707,  [1937]  2 All  E.R.  422. 

In  referring  to  the  latter  case  he  made  reference  to  the  words 
of  Lord  Maugham  at  p.  769,  where,  after  referring  to  the  general 
proposition  that  shareholders  acting  honestly  are  usually  better 
judges  of  what  is  to  their  commercial  advantage  than  the  Court 
can  be,  that  learned  law  lord  added:  “ . . . I doubt  very  much 
whether  it  is  of  great  value  as  a guide  when  it  is  proved  that 
the  majority  of  the  class  have  voted  or  may  have  voted  in  the 
way  they  did  because  of  their  interests  as  shareholders  of  an- 
other class.”  (The  italics  are  mine.) 

In  the  present  case  a large  majority  of  those  preference 
shareholders  who  voted  for  the  scheme  held  no  common  stock 
and  there  is  no  evidence  that  the  others  were  infiuenced,  nor 
do  I clearly  see  how  they  could  be  infiuenced,  by  the  supposed 
effect  of  the  arrangement  on  their  holdings  of  common  stock. 
So  far  as  I can  see,  no  one  can  tell  if  it  will  be  of  benefit  or 
otherwise. 

The  second  point  taken  is  that  the  arrangement  is  unfair 
to  the  preferred  shareholders. 

It  is  true  that  there  is  not,  and  never  has  been,  any  security 
{e.g.  bonds  or  debentures)  senior  to  the  preferred  shares.  There- 
fore these  enjoy  the  strong  backing  of  security  which  I have 
mentioned. 
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It  is  suggested  that  if  clause  (D)  is  rescinded,  the  company 
then  could,  by  borrowing,  place  bonds,  etc.,  in  priority  to  these 
shares,  not  only  to  the  present  contemplated  amount,  which  is 
in  substantial  figures,  but  to  unlimited  amounts.  On  the  other 
hand,  the  amounts  which  will  be  raised  by  such  borrowing  will 
be  used  in  the  improvement  and  extension  of  the  services  pro- 
vided to  the  inhabitants  of  Brazil,  and  thus  may  be  expected  to 
increase  to  a large  extent  the  earnings  of  the  company  and  also 
its  assets. 

There  does  not  seem  to  me  to  be  any  probability  that  by 
reason  of  the  above  the  holders  of  the  few  remaining  preference 
shares  would  have  the  assets  back  of  their  securities  substantially 
impaired. 

Mr.  Sinclair  suggested  that  the  directors  should  have  offered 
them  something  substantial  for  the  giving  up  of  these  share- 
holders’ rights  (for  example  that  the  company  could,  for  com- 
paratively little,  set  up  a fund  of,  say,  $800,000  to  guarantee  to 
these  parties  that  the  stock  would  not  be  impaired) . The  present 
market  value  is  $150  per  share,  and  the  high  for  1947  was  $154. 
It  has  therefore  not  been  much  impaired  marketwise  by  the 
public’s  knowledge  of  these  developments. 

Mr.  Sinclair’s  view  is  that  the  proposed  arrangement  (I  will 
not  call  it  a compromise  in  view  of  my  above  reasons)  is  unfair 
because  it  takes  away  certain  valuable  rights  without  compen- 
sation, and  that  such  compensation  could  be  made  by  the  setting 
aside  of  a small  fraction  of  the  vast  amounts  proposed  to  be 
expended. 

Mr.  Sinclair’s  suggestion  virtually  assumes  that  this  pre- 
ferred stock  is  in  the  position  of  a bond,  which  is  far  from  the 
case.  The  value  of  the  preferred  stock  depends  largely  on  the 
continuance  of  the  prosperity  of  the  company.  The  stock  merely 
represents  a share  of  the  company’s  enterprise,  with  a preference 
of  payment  in  case  of  winding-up  and  in  respect  of  earnings 
distributable  among  the  shareholders  in  general. 

There  is  one  way,  at  least,  cumbersome  it  is  true,  by  which 
the  preferred  stock  could  be  eliminated.  There  is  another  pos- 
sible way  if  services  are  neglected,  in  which  the  value  of  these 
shares  might  actually  be  put  in  jeopardy. 

On  the  contrary,  though  the  amount  of  assets  backing  the 
preferred  shares  may  be  reduced,  I cannot  see  under  all  the 
circumstances  how  it  would  be  reduced  in  any  considerable 
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amount  by  the  action  of  the  meeting,  or  in  such  an  amount  as 
to  jeopardize  these  shares. 

I cannot  see  how  the  proposition  is  unfair  to  the  remaining 
preferred  shareholders,  and  it  appears  to  me  likely  that  by  the 
proposed  expenditures  the  company  will  be  established  with 
greater  firmness  than  in  the  past. 

The  third  objection  advanced  by  Mr.  Sinclair  was  that  the 
information  given  the  preferred  shareholders  was  inadequate. 

It  is  true  the  exact  information  cannot  be  given  at  the  present 
time  as  to  the  amount  of  cash  available,  the  amount  of  proposed 
borrowing,  or  the  full  extent  of  the  services  lacking  and/or 
required.  This,  however,  is  not  what  Mr.  Sinclair  has  in  mind 
in  making  the  above  objection.  He  realizes,  as  everyone  does, 
that  this  information  is  only  available  in  a general  way.  His 
objection,  as  I have  pointed  out,  is  that  the  directors  should 
have  pointed  out  in  their  material  sent  to  each  shareholder 
exactly  what  the  preferred  shareholders  would  be  expected  to 
give  up,  that  there  was  no  quid  pro  quo  to  be  given  for  this, 
that  they  had  now  the  backing  of  assets  of  a certain  value  and 
that  such  might  be  considerably  impaired. 

In  Re  N.  Slater  Company  Limited,  [1947]  O.W.N.  226,  [1947] 
2 D.L.R.  311,  28  C.B.R.  31,  LeBel  J.,  after  referring  to  the 
words  of  Maugham  J.  in  In  re  Dorman  Long  and  Company, 
Limited,  [1934]  Ch.  635  at  666,  that  the  shareholders  did  not 
have  “such  a statement  of  all  the  main  facts  as  [would]  enable 
them  to  exercise  their  judgment  on  the  proposed  scheme”,  said 
at  p.  227 : “It  seems  to  me  that  a shareholder  is  entitled  to  such 
information  as  will  permit  him  to  reach  his  own  decision  ...” 

With  respect,  I agree  with  both  statements.  My  opinion  in 
the  present  case  is  that  each  shareholder  was  furnished  with 
abundant  material  to  size  up  the  arrangement,  that  there  was 
more  than  sufficient  to  tell  him  that  he  was  giving  up  his  rights 
and  protection  (if  any)  under  clause  (D) — in  fact  that  that 
clause  was  to  be  rescinded.  There  was  no  suggestion  that  he 
was  to  get  any  benefit  from  the  rescission.  From  the  financial 
statements  he  could  see  what  stood  behind  his  security.  In  fact, 
so  far  as  I can  see,  everything  was  put  forward  in  a very  busi- 
nesslike way. 

To  demand  of  a company  that  its  officers,  in  addition  to  all 
this,  point  out  these  facts  in  some  more  lucid  way  would,  in  my 
opinion,  be  unreasonable. 
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I think  that  there  was  ample  material  furnished  to  enable 
the  shareholder  to  exercise  his  judgment  on  the  proposed  scheme. 

In  Re  United  Fuel  Investments  Ltd.,  [1939]  O.W.N.  52, 
Middleton  J.A.,  similarly  appointed,  said,  at  p.  54:  “All  things 
necessary  for  the  holding  of  the  meetings  in  question  were 
properly  done,  and  the  voting  took  place  in  accordance  with 
the  provisions  of  the  preliminary  order,  and  the  requirements 
of  the  statute,  (as  in  the  present  case)  so  the  inquiry  here  is 
reduced  into  the  simple  question:  is  the  scheme  propounded 
a fair  scheme,  so  as  to  make  it  the  duty  of  the  Court  to  sanction 
it?” 

I see  nothing  unfair  in  the  proposed  scheme.  To  my  mind  it 
is  a fair  scheme  and  a very  necessary  one. 

In  Re  Dairy  Corporation  of  Canada  Limited,  [1934]  O.R. 
436  at  439,  [1934]  3 D.L.R.  347,  Middleton  J.A.  also  defines 
the  duties  of  the  judge  on  applications  of  this  sort.  These  are: 
(1)  To  ascertain  if  all  statutory  requirements  have  been  strictly 
complied  with;  (2)  To  determine  whether  anything  has  been 
done  which  is  not  authorized  by  the  statute;  and,  (3)  To  criticize 
the  scheme  and  ascertain  whether  it  is  in  truth  fair  and  reason- 
able. 

Another  duty  or  test  is  suggested  in  In  re  Alabama,  New 
Orleans,  Texas  and  Pacific  Junction  Railway  Company,  [1891] 
1 Ch.  213  by  Fry  L.J.,  at  p.  247,  whiere  he  says: 

“Then  the  next  inquiry  is — Under  what  circumstances  is 
the  Court  to  sanction  a resolution  which  has  been  passed  ap- 
proving of  a compromise  or  arrangement?  I shall  not  attempt 
to  define  what  elements  may  enter  into  the  consideration  of 
the  Court  beyond  this,  that  I do  not  doubt  for  a moment  that 
the  Court  is  bound  to  ascertain  that  all  the  conditions  required 
by  the  statute  have  been  complied  with;  it  is  bound  to  be  satis- 
fied that  the  proposition  was  made  in  good  faith;  and,  further, 
it  must  be  satisfied  that  the  proposal  was  at  least  so  far  fair 
and  reasonable,  as  that  an  intelligent  and  honest  man,  who  is 
a member  of  that  class,  and  acting  alone  in  respect  of  his  interest 
as  such  a member,  might  approve  of  it.  What  other  circum- 
stances the  Court  may  take  into  consideration  I will  not  attempt 
to  forecast.” 

Is  the  position  of  the  dissenting  votes  reasonable?  And 
can  the  Court  consider  the  position  of  the  affirmative  votes 
unreasonable?  The  matter  was  put  fairly  before  a meeting 
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duly  and  regularly  called.  Opportunities  were  given  for  dis- 
cussion and  for  questions.  The  proposition  was  considered  at 
such  meeting  and  the  vote,  I find,  represents  the  considered 
judgment  of  the  meeting. 

In  determining  also  whether  the  proposed  arrangement  is 
fair  to  the  remaining  preferred  shareholders,  it  must  not  be 
forgotten  that  the  company  has  other  means  of  getting  around 
the  situation.  In  the  first  place  it  has  powers  to  borrow  on  or- 
dinary credit  unrestrictedly.  Secondly,  the  various  subsidiary 
operating  companies,  which  have  real  assets,  can  borrow  money 
on  their  own  credit,  and  the  company  can  guarantee  such. 
Thirdly,  the  company  could  wind  up  voluntarily,  in  which  case 
the  preferred  shareholders  would  only  receive  the  par  value  of 
their  shares. 

It  is  obvious  that  the  last  two  courses  would  be  very  in- 
convenient and  difficult,  and  that  the  first  is  dependent  on  a 
number  of  considerations.  However,  these  courses  might  be 
followed  and  the  result  here  sought  attained. 

I am  of  the  opinion,  therefore,  that  the  arrangement  is  fair 
and  reasonable  and  is  businesslike  from  the  point  of  view  of 
both  the  company  and  the  shareholders.  This  being  so,  and  the 
meetings  having  been  properly  held,  the  Court  should  be  slow 
to  interfere  and  to  declare  nugatory  an  arrangement  which 
had  the  support  of  business  men  at  a duly  constituted  meeting. 

The  result  is  that  the  proposed  scheme  of  composition  or 
arrangement  is  approved  but  without  costs  (Mr.  Munnoch  not 
pressing  the  same). 

Order  accordingly. 

Solicitors  for  the  company,  applicant:  Blake,  Anglin,  Osier 
d Cassels,  Toronto. 

Solicitors  for  the  opposing  shareholders:  Leonard,  Sinclair, 
Goodenough,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Morgan^  Dempsey  and  Dempsey. 

Criminal  Law  — Joinder  of  Counts  in  Indictment  — Joint  or  Separate 
Trials — Necessity  for  Clear  Direction  to  Jury  if  Counts  Tried  to- 
gether— The  Criminal  Code,  R.8.C.  1927,  c.  36,  s.  856. 

Although  the  Crown  is  entitled,  under  s.  856,  to  join  any  number  of 
counts  in  an  indictment,  if  it  chooses  to  do  so,  and  to  have  all  the 
counts  tried  together,  it  assumes  a heavy  responsibility,  and  imposes 
upon  the  trial  judge  a duty  of  exercising  extreme  care  to  warn  the 
jury  that  they  must  not  allow  their  minds  to  be  influenced,  in  con- 
sidering their  verdict  against  one  accused,  by  any  evidence  except 
that  which  is  evidence  against  that  accused,  and,  where  there  are 
several  charges  against  one  accused,  that  they  must  not  be  influenced, 
in  considering  any  charge,  by  evidence  upon  another  charge,  or  the 
verdict  they  may  have  reached  upon  another  charge  against  that 
accused.  Inadequate  evidence  upon  one  count  must  not  be  supple- 
mented by  evidence  upon  another  count,  Rex  v.  Chamandy  et  al., 
[1934]  O.R.  208,  agreed  with. 

Criminal  Law — False  Statements,  etc.,  by  Promoters,  Directors,  etc. — 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  414 — Inapplicability  of  Sec- 
tion to  Oral  Statements. 

Section  414  of  The  Criminal  Code  applies  only  to  the  making  or  issuing 
of  written  statements,  etc.,  and  where  there  is  no  evidence  of  the 
making  of  any  statements  otherwise  than  orally,  there  can  be  no 
conviction  under  this  section.  Rex  v.  Anderson  (1924),  55  O.L.R.  586, 
followed. 

Evidence — Corroboration — Accomplices — Necessity  for  Direction  to  Jury 
where  Evidence  Given  on  which  Witness  might  be  Found  to  be  Ac- 
complice. 

Where  there  is  any  evidence  upon  which  a witness  for  the  Crown  might 
be  found  to  be  an  accomplice,  the  trial  judge  must  leave  it  to  the 
jury  to  determine  whether  or  not  that  witness  was  an  accomplice.  He 
should  first  define  to  them  what  in  law  constitutes  an  accomplice, 
should  then  draw  their  attention  to  any  evidence  which  would  serve  to 
indicate  the  complicity  of  the  witness  at  any  stage,  and  should  then 
submit  the  issue  to  them,  with  a warning  that  if  they  find  that  the 
witness  was  at  any  stage  of  the  proceedings  an  accomplice  in  the 
crime  charged  against  the  accused,  there  would  be  danger  in  convict- 
ing upon  his  uncorroborated  evidence,  although  it  is  within  their 
province  to  do  so.  Vigeant  v.  The  King,  [1930]  S.C.R.  396,  applied. 
Where  there  is  evidence  on  which  the  jury  might  find  a witness  to 
have  been  an  accomplice,  and  the  trial  judge  refuses  to  submit  that 
issue  to  them,  or  to  direct  them  as  to  the  v/ay  in  which  an  accomplice’s 
evidence  is  to  be  considered,  the  conviction  cannot  stand. 

An  appeal  by  three  accused  from  their  convictions,  before 
Shea  Co.  Ct.  J.  and  a jury,  and  from  the  sentences  imposed. 

22nd,  23rd  and  24th  September  1947.  The  appeal  was  heard 
by  Henderson,  Hope  and  Aylesworth  JJ.A. 

A.  G.  Slaght,  K.G.,  for  the  accused  E.  M.  Dempsey,  appellant: 
The  trial  judge  should  have  granted  the  application  for  separate 
trials.  No  case  can  be  found  where  there  was  such  a combina- 
tion of  charges  against  persons  differently  grouped,  and  where 
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the  convictions  and  acquittals  are  so  confusing.  Particularly 
should  the  charge  of  theft,  which  was  entirely  separate,  and  in- 
volved only  two  of  the  three  accused,  have  been  separately  tried : 
Rex  V.  Cassidy,  61  O.L.R.  362,  49  C.C.C.  93,  [1927]  4 D.L.R. 
1106;  Rex  v,  Chamandy  et  al,  [1934]  O.R.  208  at  211,  61  C.C.C. 
224,  [1934]  2 D.L.R.  48;  Tremeear’s  Criminal  Code,  5th  ed.  1944, 
pp.  1064-7.  The  fact  that  s.  857  makes  special  provision  for  the 
trial  together  of  not  more  than  three  charges  of  theft  emphasizes 
the  necessity  for  separate  trials  in  such  circumstances  as  were 
present  in  this  case.  I refer  also  to  Rex  v.  Hayes  and  PaUante, 
[1942]  O.R.  52,  77  C.C.C.  195,  [1942]  2 D.L.R.  85;  Rex  v.  Carless 
and  Stanley  (1934),  25  Cr.  App.  R.  43;  Reg.  v.  King,  [1897]  1 

Q. B.  214,  18  Cox  C.C.  447;  Rex  v.  Southern  (1930),  22  Cr.  App. 

R.  6,  29  Cox  C.C.  61;  Rex  v.  Bailey,  [1924]  2 K.B.  300,  27  Cox  C.C. 
692;  Rex  v.  Prosko  and  Genousky  (1921),  33  Que.  K.B.  497,  40 
C.C.C.  109,  affirmed  63  S.C.R.  226,  37  C.C.C.  199,  66  D.L.R.  340. 
The  whole  trial  proceeded  upon  Crown  counsel’s  misconception 
of  the  law,  viz.,  his  contention  that  even  if  count  9 were  not  in- 
cluded in  the  indictment  the  evidence  on  which  it  was  based 
would  be  admissible  on  the  other  counts. 

It  was  the  trial  judge’s  duty,  if  there  was  any  evidence,  as 
there  undoubtedly  was,  on  which  it  could  be  found  that  Mac- 
Kenzie  was  an  accomplice,  to  submit  that  issue  to  the  jury,  but 
he  refused  to  do  so,  although  counsel  specially  requested  him  to: 
Vigeant  v.  The  King,  [1930]  S.C.R.  396  at  399-400,  54  C.C.C.  301, 
[1931]  3 D.L.R.  512;  Gouin  v.  The  King,  [1926]  S.C.R.  539  at 
544,  46  C.C.C.  1,  [1926]  3 D.L.R.  649;  Brunet  v.  The  King,  [1928] 

S. C.R.  375  at  382,  50  C.C.C.  1,  [1928]  3 D.L.R.  822;  Rex  v.  Mac- 
donald, [1939]  O.R.  606,  72  C.C.C.  182  at  187-8,  197,  199-200, 
[1939]  4 D.L.R.  60. 

There  was  misdirection  in  several  respects  in  the  trial  judge’s 
charge  to  the  jury.  The  jury  should  have  been  told  that  if  they 
found  any  one  of  the  accused  not  guilty  of  conspiracy  (as  they  did 
in  fact  find  with  respect  to  Morgan)  they  must  then  exclude  from 
their  consideration  all  the  evidence  that  had  gone  in  against  that 
accused  alone.  [Aylesworth  J.A.:  This  objection  was  not 

taken  at  the  trial,  was  it?]  No,  but  the  failure  to  object  at  that 
time  does  not  preclude  us  from  raising  the  point  on  appeal: 
Rex  V.  Ellis,  [1910]  2 K.B.  746. 

As  to  the  charge  of  theft,  the  trial  judge  told  the  jury  that 
it  was  not  material  that  the  money  admittedly  taken  from  the 
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Habitant  account  was  returned  by  the  accused  to  that  account 
within  a few  days,  and  before  any  proceeding  had  been  taken. 
It  was  most  material  to  the  question  of  colour  of  right, 
or  the  accused’s  hona  fide  belief  that  they  were  entitled  to 
act  as  they  did,  and  they  might  have  approached  these  considera- 
tions from  a wholly  different  viewpoint  if  they  had  not  already 
convicted  on  counts  1 and  2.  There  was  no  instruction  to  the 
jury,  as  there  should  have  been,  not  to  let  this  circumstance  have 
any  effect  upon  their  decision  as  to  count  9. 

As  to  counts  5 and  6,  against  this  appellant  alone,  the  only 
statements  that  we  were  shown  to  have  made  were  oral  state- 
ments, and  s.  414,  under  which  the  counts  were  laid,  refers  only 
to  written  statements:  Rex  v.  Anderson  (1924),  55  O.L.R.  586; 
Rex  V.  Buck,  10  Alta.  L.R.  437,  27  C.C.C.  427,  [1917]  1 W.W.R. 
867,  35  D.L.R.  55  (reversed  on  other  grounds,  55  S.C.R.  133,  29 
C.C.C.  45,  38  D.L.R.  548,  [1917]  3 W.W.R.  117).  The  news- 
paper reporter  never  submitted  his  “story”  to  us  after  it  was 
written,  and  we  therefore  cannot  be  held  to  have  concurred  in  the 
making  of  the  written  statement  by  the  reporter,  who  admitted 
that  his  account  was  not  verbatim,  and  that  several  matters 
might  have  been  omitted. 

The  trial  judge,  having  refused  to  order  separate  trials,  should 
have  been  most  careful  to  warn  the  jury  as  to  applying  to  any  one 
count  only  the  evidence  referable  to  and  admissible  on  that  count, 
and  not  to  be  influenced,  in  considering  any  count,  by  evidence 
which  related  to  other  counts,  or  to  other  accused.  There  was 
no  such  direction,  and  this  is  fatal  to  the  trial : Rex  v.  Chamandy 
et  dl.,  supra. 

It  cannot  possibly  be  said  that  these  errors  did  not  result  in 
any  substantial  wrong  or  miscarriage  of  justice : Makin  v.  Attor- 
ney-General for  New  South  Wales,  [1894]  A.C.  57 ; Rex  v.  Fisher, 
[1910]  1 K.B.  149;  Rex  v.  Ellis,  [1910]  2 K.B.  746;  Aden  v.  The 
King  (1911) , 44  S.C.R.  331, 18  C.C.C.  1;  Rex,  v.  Macdonald,  [1939] 
O.R.  606,  72  C.C.C.  182,  [1939]  4 D.L.R.  60. 

G.  A.  Martin,  K.C.,  for  the  accused  W.  A.  Dempsey,  appel- 
lant: I adopt  the  submissions  already  made  as  to  a mistrial 

resulting  from  misdirection  and  non-direction,  particularly  as  to 
MacKenzie’s  position  as  an  accomplice  and  the  failure  to  instruct 
the  jury  that  evidence  of  the  acts  and  declarations  of  the  other 
two  accused  were  not  evidence  against  us  until  the  jury  had 
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found  that  there  was  a conspiracy  to  which  we  were  a party. 
MacKenzie’s  evidence  was  not  admissible  against  us  at  all  until 
that  finding  had  been  made,  and  without  that  evidence  there  was 
no  evidence  whatever  to  support  a conviction.  MacKenzie  only 
heard  E.  M.  Dempsey  speaking  on  the  telephone  to  someone 
whom  he  addressed  as  “Wally”,  and  could  not  know  who  was 
at  the  other  end  of  the  line. 

At  no  time  did  W.  A.  Dempsey  make  any  misstatement  of  fact, 
conceal  any  fact  that  should  have  been  revealed,  or  do  any  illegal 
act. 

J.  J,  Robinette y K.C.y  for  the  accused  Morgan,  appellant: 
There  must  be  a new  trial  on  count  9 for  the  reasons  already 
advanced,  particularly  (1)  the  unfairness  of  trying  this  count 
with  the  others,  and  (2)  the  misdirection  as  to  the  effect  of  the 
return  of  the  money. 

A.  O.  Klein  (W.  W.  Cameron  with  him),  for  the  Attorney- 
General,  respondent:  There  was  ample  evidence,  apart  entirely 
from  that  of  MacKenzie,  to  support  a conviction  for  conspiracy. 
The  evidence  of  the  two  Dempseys  is  full  of  contradictions  and 
inconsistencies,  making  it  entirely  unworthy  of  credence,  and  sup- 
ports a strong  inference  of  guilt. 

There  was  no  evidence  on  which  the  jury  could  have  found 
MacKenzie  to  be  an  accomplice,  and  the  determination  of  that 
question  (i.e.,  whether  there  was  any  evidence  to  support  such  a 
finding)  was  for  the  trial  judge.  There  being  no  such  evidence, 
he  was  correct  in  saying  nothing  to  the  jury  about  the  matter. 
For  evidence  to  be  sufficient  to  support  such  a finding  it  must, 
following  the  rule  as  to  circumstantial  evidence,  be  not  only  con- 
sistent with  MacKenzie’s  being  an  accomplice  but  inconsistent 
with  his  not  being  so:  Bell,  The  Principles  of  Argument,  1910. 

The  authorities  bear  out  the  proposition  that  an  accomplice 
is  one  who  might  be  indicted  for  the  same  offence  v.  Kellen; 
Rex  V.  Goldhar;  Rex  v,  Goldman  (1927) , 33  O.W.N.  153.  [Hope 
J.A. : As  I understand  the  rule,  an  accomplice  is  one  who  volun- 
tarily participates,  with  a common  intent.  Is  there  not  evidence 
here  which  would  support  a finding  that  MacKenzie  did  that?] 
Not  if  the  rule  as  to  circumstantial  evidence  is  applied.  I refer 
also  to  Rex  v,  Dawley,  58  B.C.R.  525,  79  C.C.C.  140,  [1943]  2 
W.W.R.  257,  [1943]  2 D.L.R.  401;  MacDonald  v.  The  King,  [1947] 
S.C.R.  90  at  93-5,  87  C.C.C.  257,  2 C.R.  514,  [1947]  2 D.L.R,  625. 
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Mere  association  with  the  accused,  even  with  knowledge  of  what 
he  is  doing,  or  passive  acquiescence,  does  not  make  a man  an 
accomplice:  Rex  v.  Harris ^ [1947]  O.R.  461;  Rex  v.  Dumont 

(1921),  49  O.L.R.  222,  37  C.C.C.  166,  64  D.L.R.  128;  Rex  v. 
Hendrie  (1905),  11  O.L.R.  202,  10  C.C.C.  298. 

Even  if  there  was  evidence  on  which  MacKenzie  might  have  been 
found  to  be  an  accomplice,  there  has  been  no  substantial  wrong 
or  miscarriage  of  justice  as  a result  of  the  omission  of  a direction 
in  this  respect.  It  would  be  inconsistent  with  the  defence  to  in- 
vite the  jury  to  consider  MacKenzie  as  an  accomplice,  because  a 
finding  that  he  was  an  accomplice  would  have  involved  a finding 
that  there  was  a conspiracy,  which  was  denied  by  the  defence. 
To  order  a new  trial  on  this  ground  would  be  to  give  the  accused 
a second  chance,  so  that  they  might  set  up  a different  defence : 
Rex  V,  German,  [1947]  O.R.  395  at  409,  414,  89  C.C.C.  90,  3 
C.R.  516,  [1947]  4 D.L.R.  68.  The  learned  trial  judge’s  charge 
as  to  the  telephone  conversation  in  effect  indicated  to  the  jury 
his  opinion  that  in  some  respects  MacKenzie’s  evidence  could  not 
be  accepted.  The  jury,  in  acquitting  Morgan,  clearly  rejected 
MacKenzie’s  evidence,  and  the  conviction  of  the  other  two  accused 
must  have  been  based  on  other  evidence. 

The  following  are  cases  in  which  appeals  have  been  dismissed 
in  spite  of  the  failure  of  the  trial  judge  to  charge  the  jury  as  to 
an  accomplice’s  evidence:  Rex  v.  Davies  (1930),  22  Cr.  App. 

R.  33;  Rex  v,  Moore  (1942),  28  Cr.  App.  R.  Ill;  Rex  v.  Savory 
(1942),  29  Cr.  App.  R.  1;  Boulianne  v.  The  King,  [1931]  S.C.R. 
621,  56  C.C.C.  338,  [1932]  1 D.L.R.  285;  Rex  v.  Welch  and  Aker- 
man,  [1946]  3 W.W.R.  655,  87  C.C.C.  88,  2 C.R.  460. 

MacKenzie’s  evidence  was  admissible  to  prove  the  identity 
of  the  person  at  the  other  end  of  the  telephone  line:  Warren 
Gzowski  d Co.  V.  Forst  d Co.  (1910),  22  O.L.R.  441;  Willis  v. 
Quimhy  (1855),  31  N.H.  485;  Sanders  v.  Griffin  et  al.  (1926), 
132  S.E.  157. 

As  to  counts  5 and  6,  Rex  v.  Anderson  (1924),  55  O.L.R.  586, 
should  not  be  followed  in  so  far  as  it  lays  down  that  the  statements 
must  be  in  writing.  It  does  not  appear  that  the  history  of  s.  414 
was  explained  to  the  Court,  or  that  Rex  v.  Buck,  10  Alta.  L.R. 
437,  27  C.C.C.  427,  [1917]  1 W.W.R.  867,  35  D.L.R.  55,  (reversed 
on  other  grounds,  55  S.C.R.  133,  29  C.C.C.  45,  38  D.L.R.  548, 
[1917]  3 W.W.R.  117)  was  cited.  In  this  and  cognate  sections 
' ‘statement”  must  not  be  limited  to  written  statements,  since 
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other  sections  (e.  g.,  s.  405A,  as  enacted  by  1935,  c.  56,  s.  5) 
expressly  refer  to  statements  in  writing. 

Even  if  s.  414  is  held  to  apply  only  to  written  statements, 
there  were  written  statements  published  in  this  case,  and  there 
is  evidence  to  show  that  E.  M.  Dempsey  was  a party  to  the 
publishing,  or  concurred  in  the  publication.  He  is  therefore 
guilty  of  the  offence,  even  if  whoever  actually  published  the 
statements  did  so  innocently:  Russell  on  Crime,  9th  ed.  1936, 
vol.  2,  p.  1468,  and  cases  there  cited,  also  Reg,  v.  Butt  (1884) , 15 
Cox  C.C.  564. 

The  joint  trial  of  the  counts  was  proper.  In  effect,  there 
were  only  three  charges,  viz.,  (1)  conspiracy;  (2)  making  false 
statements;  and  (3)  theft.  The  immediate  facts  relating  to  (2) 
were  part  of  the  whole  course  of  the  conspiracy,  and  all  of  the 
evidence  on  each  of  these  groups  was  admissible  on  the  others. 
As  to  the  theft,  the  facts  were  entirely  separate  in  time  and 
place,  and  no  confusion  could  have  arisen:  Rex  v.  Smith  (1923), 
17  Cr.  App.  R.  181;  Rex  v.  Ailes  (1918),  13  Cr.  App.  R.  173; 
Rex  V,  Deur  et  al,  [1944]  S.C.R.  435,  82  C.C.C.  289,  [1945]  1 
D.L.R.  187.  We  concede  that  the  trial  judge  should  have  charged 
the  jury  as  to  keeping  the  evidence  separate  in  their  minds,  but 
his  failure  to  do  so  did  not  result,  in  the  circumstances,  in  any 
substantial  wrong  or  miscarriage  of  justice. 

As  to  the  charge  of  theft,  this  case  is  somewhat  similar  to 
Rex  V.  Martin,  40  Man.  R.  524,  59  C.C.C.  8,  [1932]  3 W.W.R. 
1,  [1933]  1 D.L.R.  434.  E.  M.  Dempsey  obviously  had  no  legal 
right  to  take  this  money,  and  the  only  question  which  could  arise 
was  whether  he  had  a hona  fide  belief  that  he  had  such  a right, 
or  colour  of  right.  This  issue  was  left  to  the  jury,  and  they 
found  against  the  accused.  The  direction  that  the  return  of  the 
money  was  immaterial  was  correct:  Russell,  op.  cit.,  vol.  2,  p. 

884,  citing  Reg,  v,  Wright  (1841),  9 C.  & P.  754,  173  E.R.  1039. 

A,  G,  Slaght,  K,C,,  in  reply:  We  do  not  say  that  there  was  no 
power  to  try  the  counts  together,  but  that,  when  it  was  decided 
to  try  them  together,  there  was  a heavy  burden  on  the  Crown 
and  the  trial  judge  to  see  that  the  evidence  was  applied  by  the 
jury  only  to  the  counts  to  which  it  properly  related. 

G,  A,  Martin,  K,C,,  in  reply:  As  to  dismissing  the  appeal 

under  s.  1014(2),  I refer  to  Tremeear,  op,  cit,,  p.  1271. 

J,  J,  Robinette,  K,C,,  did  not  reply. 


Cur,  adv,  vult. 
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9th  October  1947.  Henderson  J.A.: — ^This  is  an  appeal  by 
the  accused  Kenneth  L.  Morgan,  Edwin  M.  Dempsey  and  Wallace 
A.  Dempsey  from  their  convictions  after  trial  before  His  Honour 
Judge  Shea  and  a jury  in  the  General  Sessions  of  the  Peace  in 
and  for  the  County  of  York.  The  indictment  against  the  accused 
contained  nine  counts,  as  follows : 

“The  jurors  for  our  Lord  the  King  present  that  Kenneth 
Lisle  Morgan,  Edwin  Manly  Dempsey  and  Wallace  Allison  Demp- 
sey between  the  first  day  of  December  in  the  year  1945  and  the 
6th  day  of  March  in  the  year  1946,  at  the  city  of  Toronto  and 
within  the  Province  of  Ontario  and  at  the  town  of  Noranda  and 
elsewhere  within  the  Province  of  Quebec  and  within  the  juris- 
diction of  this  honourable  Court,  conspired  together  and  one  with 
another  and  others,  by  deceit  or  falsehood  or  other  fraudulent 
means  to  defraud  such  members  of  the  public  as  might  be  in- 
duced to  purchase,  trade  or  otherwise  deal  with  shares  of  the 
common  stock  of  Habitant  Gold  Mines  Limited  contrary  to  the 
Criminal  Code; 

“2.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan,  Edwin  Manly  Dempsey  and  Wallace  Allison  Dem- 
sey  between  the  first  day  of  December  in  the  year  1945,  and  the 
6th  day  of  March  in  the  year  1946,  at  the  city  of  Toronto  and 
within  the  province  of  Ontario  and  at  the  town  of  Noranda  and 
elsewhere  within  the  Province  of  Quebec,  and  within  the  juris- 
diction of  this  honourable  Court,  conspired  together  and  one 
with  another  and  others,  by  deceit  or  falsehood  or  other  fraudu- 
lent means,  to  affect  the  public  market  price  of  stocks  or  shares 
of  Habitant  Gold  Mines  Limited,  contrary  to  the  Criminal  Code; 

“3.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan  in  the  months  of  January,  February  and  March  in 
the  year  1946,  at  the  city  of  Toronto  in  the  county  of  York,  being 
a promoter  of  Habitant  Gold  Mines  Limited,  a body  corporate, 
made,  circulated  or  published  or  concurred  in  making,  circulating 
or  publishing  statements  or  accounts  which  he  knew  to  be  false 
in  a material  particular,  with  intent  to  induce  members  of  the 
public  to  become  shareholders,  of  the  common  stock  of  the  said 
corporation,  or  otherwise  to  deal  in  the  shares  of  the  said  cor- 
poration, contrary  to  the  Criminal  Code; 

“4.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan  in  the  months  of  January,  February  and  March 
in  the  year  1946,  at  the  city  of  Toronto  in  the  county  of  York, 
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being  a promoter  of  Habitant  Gold  Mines  Limited,  a body  cor- 
porate, made,  circulated  or  published  or  concurred  in  mak- 
ing, circulating  or  publishing  statements  or  accounts  which 
he  knew  to  be  false  in  a material  particular,  with  intent  to 
deceive  or  defraud  the  shareholders  of  Habitant  Gold  Mines 
Limited,  a body  corporate,  contrary  to  the  Criminal  Code; 

“5.  The  said  jurors  further  present  that  the  said  Edward 
Manly  Dempsey  in  the  months  of  January,  February  and  March 
in  the  year  1946,  at  the  city  of  Toronto  in  the  county  of  York, 
being  a promoter  and  director  of  Habitant  Gold  Mines  Limited, 
a body  corporate,  made,  circulated  or  published  or  concurred  in 
making,  circulating  or  publishing  statements  or  accounts  which 
he  knew  to  be  false  in  a material  particular,  with  intent  to  induce 
members  of  the  public  to  become  shareholders  of  the  common 
stock  of  the  said  corporation  or  otherwise  deal  in  the  shares  of 
the  said  corporation,  contrary  to  the  Criminal  Code; 

“6.  The  said  jurors  further  present  that  the  said  Edward 
Manly  Dempsey  in  the  months  of  January,  February  and  March 
in  the  year  1946,  at  the  city  of  Toronto  in  the  county  of  York, 
being  a promoter  and  director  of  Habitant  Gold  Mines  Limited,  a 
body  corporate,  made,  circulated  or  published  or  concurred  in 
making,  circulating  or  publishing  statements  or  accounts  which 
he  knew  to  be  false  in  a material  particular,  with  intent  to  de- 
ceive or  defraud  the  shareholders  of  Habitant  Gold  Mines  Limited, 
a body  corporate,  contrary  to  the  Criminal  Code; 

“7.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan  in  the  month  of  February  in  the  year  1946,  at  the 
city  of  Toronto  in  the  county  of  York,  corruptly  gave  or  offered 
to  a public  officer,  to  wit  Norman  M.  Cooper,  employed  in  a cer- 
tain capacity  for  the  prosecution  or  detection  or  punishment  of 
offenders,  certain  valuable  consideration,  to  wit  one  thousand 
shares  of  Habitant  Gold  Mines  Limited,  with  the  intent  to  inter- 
fere corruptly  with  the  due  administration  of  justice  or  to  pro- 
tect from  detection  or  punishment  a person  having  committed 
or  intending  to  commit  a crime,  contrary  to  the  Criminal  Code; 

“8.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan  in  the  month  of  February  in  the  year  1946,  at  the 
city  of  Toronto  in  the  county  of  York,  having  dealings  with  the 
Government  of  Ontario,  through  a Department  thereof,  to  wit 
the  Ontario  Securities  Commission,  paid  to  an  employee  of  the 
said  Government,  to  wit  Norman  M.  Cooper,  a commission  or 


C.A.  Rex  Morgan,  Dempsey  and  Dempsey^  Henderson  J.A.  813 

reward,  to  wit  one  thousand  shares  of  Habitant  Gold  Mines 
Limited,  contrary  to  the  Criminal  Code; 

“9.  The  said  jurors  further  present  that  the  said  Kenneth 
Lisle  Morgan  and  Edwin  Manly  Dempsey  on  or  about  the  7th 
day  of  February  in  the  year  1946,  at  the  city  of  Toronto  in  the 
county  of  York,  stole  the  sum  of  twenty-five  thousand  dollars 
($25,000)  in  money,  the  property  of  Habitant  Gold  Mines 
Limited,  contrary  to  the  Criminal  Code.” 

Kenneth  L.  Morgan  was  acquitted  on  counts  1,  2,  3 and  4 
and  was  convicted  on  count  9.  Edwin  M.  Dempsey  was  convicted 
on  counts  1,  2,  5,  6 and  9.  Wallace  A.  Dempsey  was  convicted 
on  counts  1 and  2. 

The  Crown,  at  the  opening  of  the  trial,  elected  to  proceed  on 
counts  1 to  6 inclusive  and  count  9,  ^o  that  counts  7 and  8 are 
not  in  question. 

At  the  trial  the  appellants,  through  their  counsel,  applied  to 
be  tried  separately,  expressing  willingness  to  proceed  in  one 
trial  on  the  two  counts  of  conspiracy.  This  application  was  re- 
fused by  the  learned  trial  judge,  and  the  trial  proceeded  upon 
seven  counts  as  above  noted.  As  will  be  seen,  counts  3 and  4 were 
charges  against  Morgan  only  and  counts  5 and  6 were  charges 
against  Edwin  M.  Dempsey  only,  and  it  is  complained  on  their 
behalf  that  the  jury  were  called  upon  to  listen  to  a great  deal  of 
evidence  which  was  admissible  only  against  Morgan  on  counts 
3 and  4 and  only  against  Edwin  M.  Dempsey  on  counts  5 and  6, 
and  counsel  alleges  on  this  appeal  that  an  analysis  of  the  various 
charges,  and  who  was  being  charged  thereon,  is  extremely  con- 
fusing, and  that  a jury  should  not  be  expected  to  be  able  to  sift 
and  apportion  the  particular  facts  which  they  had  a right  to 
consider  as  regards  the  separate  accused  men  and  the  specific 
separate  charges  on  which  they  were  being  tried  over  a nine- 
day  period. 

It  is  provided  by  s.  856  of  The  Criminal  Code,  R.S.C.  1927,  c. 
36,  as  follows:  “Any  number  of  counts  for  any  offences  what- 

ever may  be  joined  in  the  same  indictment,  and  shall  be  distin- 
guished in  the  manner  shown  in  form  63,  or  to  the  like  effect; 
Provided  that  to  a count  charging  murder  no  count  charging 
any  offence  other  than  murder  shall  be  joined.” 

In  Rex  V.  Chamandy  et  al.,  [1934]  O.R.  208,  61  C.C.C.  224, 
[1934]  2 D.L.R.  48,  the  late  Mr.  Justice  Riddell,  in  delivering  the 
judgment  of  the  Court,  had  this  to  say: 
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“It  is  to  be  observed,  in  the  first  place,  here,  that  of  the 
three  counts  actually  proceeded  with,  the  third  relates  to  Joseph 
only,  and  the  first  to  Joseph  conjointly  with  Abraham  and  Frank. 
The  impropriety  of  trying  these  three  counts  together  must  be 
obvious;  a jury  of  laymen  would  find  the  greatest  difficulty — 
indeed,  impossibility  is  not  too  strong  a word — in  distinguishing 
between  what  was  evidence  on  one  count  from  what  was  evidence 
on  the  other.  Much  of  what  might  be  proved  against  Joseph, 
a jury  might  naturally  suppose  was  proved  against  the  others, 
not  only  in  the  count  in  which  Joseph  was  joined  but  also  in  the 
count  in  which  he  was  not.  The  very  least  that  should  be  done 
would  be  a plain  and  specific  direction  by  the  trial  Judge,  not  to 
be  influenced  in  their  consideration  of  the  second  count  by  what 
was  evidence  only  on  the  others.  I agree  with  the  argument  of 
Mr.  Sedgwick  before  us,  that  such  a warning  would  probably  be 
of  little  avail;  but  that  consideration  makes  it  the  more  improper 
to  try  the  counts  together.  Not  a word  of  the  kind  is  said  to  the 
jury;  and  while  it  was  the  right  of  counsel  for  the  accused  to  object 
to  the  charge,  and  he  failed  to  do  so,  this  omission  does  not 
prevent  the  Court  from  setting  aside  the  conviction:  Rex  v. 

Blythe  (1909) , 19  O.L.R.  386,  esp.  at  p.  396.” 

I agree  with  this  strong  statement,  and  while  the  Crown  has 
the  right,  set  out  in  the  section  just  noted,  to  join  any  number 
of  counts,  in  choosing  to  do  so  the  Crown  in  my  opinion  assumes 
a heavy  responsibility  and  imposes  upon  the  trial  judge  a duty 
of  exercising  extreme  care  to  warn  the  jury  that  they  must  not 
allow  their  minds  to  be  influenced  by  any  evidence  they  listen  to 
when  considering  their  verdict  in  respect  of  any  one  accused, 
except  only  that  evidence  which  is  evidence  against  that  accused; 
and  furthermore,  where  there  are  several  charges  against  an 
accused,  that  they  must  not  be  influenced,  in  considering  any 
charge,  by  the  verdict  they  may  reach  with  respect  to  that 
accused  on  another  charge.  In  this  case  the  jury  were  not  so 
warned  or  cautioned  and  in  my  opinion  this  is  a defect  which  is 
fatal  to  the  trial. 

The  principal  witness  for  the  Crown  was  Clifford  R.  Mac- 
Kenzie,  who  had  been  office  manager  during  the  period  in  ques- 
tion in  the  brokerage  Arm  of  Morgan,  Dempsey  and  Company. 
There  is  much  evidence  which  should  have  been  left  to  the  jury 
to  consider  as  to  whether  MacKenzie  was  an  accomplice.  That 
being  so,  the  learned  trial  judge  should  have  ruled  as  to  whether 
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there  was  evidence  upon  which  the  jury  could  conclude  that  he 
was  an  accomplice,  and  should  have  left  it  to  the  jury  to  arrive 
at  a conclusion,  with  the  usual  and  necessary  warning  that  if  they 
reached  the  conclusion  that  MacKenzie  was  an  accomplice  they 
should  view  his  evidence  with  extreme  care  and  caution.  At  the 
conclusion  of  the  learned  judge’s  charge  counsel  asked  that  this 
be  done,  but  the  learned  judge  declined  to  make  any  ruling  or 
so  to  instruct  the  jury.  This  in  my  opinion  is  fatal  to  the  trial. 

Counts  5 and  6,  in  which  Edwin  M.  Dempsey  alone  is  charged, 
are  laid  under  s.  414  of  The  Criminal  Code,  which  provides : 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to  five 
years’  imprisonment  who,  being  a promoter,  director,  officer  or 
manager  of  any  body  corporate  or  company,  either  existing  or 
intended  to  be  formed,  makes,  circulates,  or  publishes,  or  con- 
curs in  making,  circulating  or  publishing  any  prospectus,  state- 
ment or  account  which  he  knows  to  be  false  in  any  material  par- 
ticular, with  intent  to  induce  persons  whether  ascertained  or  not 
to  become  shareholders  or  partners,  or  with  intent  to  deceive  or 
defraud  the  members,  shareholders  or  creditors,  or  any  of  them, 
whether  ascertained  or  not,  of  such  body  corporate  or  company, 
or  with  intent  to  induce  any  person  to  entrust  or  advance  any 
property  to  such  body  corporate  or  company,  or  to  enter  into  any 
security  for  the  benefit  thereof.” 

In  Rex  V.  Anderson  (1924),  55  O.L.R.  586,  this  Court  held 
that  s.  414  of  The  Criminal  Code  relates  to  the  issuing  of  a written 
prospectus,  statement  or  account  by  a director  with  the  inten- 
tion of  deceiving  shareholders  of  a company  or  of  inducing  some 
other  person  to  entrust  or  advance  property  to  the  company. 
There  was  in  my  opinion  no  evidence  that  Edwin  M.  Dempsey 
issued  any  written  prospectus,  statement  or  account  or  concurred 
therein,  and  his  conviction  upon  counts  5 and  6 must  therefore 
be  quashed. 

Many  other  matters  of  alleged  misdirection  and  non-direction 
were  alleged  in  argument,  and  many  authorities  were  cited,  but 
the  foregoing  is,  I think,  sufficient  for  the  purpose  of  this  judg- 
ment of  this  Court. 

In  the  result  the  conviction  of  Edwin  M.  Dempsey  on  counts 
1,  2 and  9 must  be  quashed  and  a new  trial  directed.  His  convic- 
tion on  counts  5 and  6 must  be  quashed. 

The  conviction  of  Wallace  A.  Dempsey  on  counts  1’  and  2 
must  be  quashed  and  a new  trial  directed. 
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The  conviction  of  Kenneth  L.  Morgan  on  count  9 must  be 
quashed  and  a new  trial  directed. 

There  were  appeals  against  sentence  which,  in  view  of  the 
result,  do  not  need  any  comment. 

Hope  J.A.: — ^My  brother  Henderson  has  already  set  out  the 
nature  of  the  appeal  herein,  together  with  the  full  citation  of  the 
various  counts  in  the  indictment  and  the  verdict  of  the  jury  with 
respect  to  the  guilt  or  innocence  of  each  accused  on  each  of  the 
counts  in  question. 

The  appellants  have  now  questioned  the  propriety  of  pro- 
ceeding with  the  joint  trial  on  seven  counts  at  the  one  time.  No 
exception  is  taken  to  the  fact  that  under  s.  856  of  The  Criminal 
Code  any  number  of  counts  for  any  offences  whatsoever  may  be 
joined  in  the  same  indictment,  save  as  to  the  exception  therein 
contained,  which  is  not  pertinent  in  the  present  instance. 

The  accused  sought  separate  trials.  The  trial  judge  de- 
clined their  application. 

In  Rex  V.  Kadeshevitz  et  al.^  [1934]  O.R.  213,  61  C.C.C.  193, 
Mulock  C.J.O.  stated  that  there  was  no  hard  and  fast  rule  on 
this  question.  It  is  always  a question  in  such  cases  whether  such 
joinder  does  or  does  not  do  an  injustice  to  any  of  the  parties. 

It  is  also  well  established  that  where  an  indictment  contains 
various  counts,  the  jury  should  be  warned  to  deal  with  each 
separately,  and  not  to  permit  inadequate  evidence  on  the  one 
to  supplement  inadequate  evidence  on  the  other.  The  jury  must 
weigh  with  care  the  evidence  with  reference  to  each  particular 
count,  and  must  not  be  influenced  when  considering  any  one 
count  by  the  evidence  on  any  other  count.  While  s.  856  permits 
joinder  of  counts  in  an  indictment  and  joint  trial  thereon,  the 
jury  must  be  directed  clearly  with  respect  to  the  care  required 
of  them  in  severing  the  evidence  as  to  each  accused,  and  with 
respect  to  each  count,  and  not  allowing  the  one  to  affect  their 
view  of  the  other. 

A careful  perusal  of  the  trial  judge’s  charge  fails  to  disclose 
that  careful  direction  to  the  jury  which  is  necessary  in  all  such 
cases. 

Moreover,  I fail  to  find  in  the  judge’s  charge  any  direction 
with  respect  to  the  weighing  of  evidence  in  a conspiracy  case  such 
as  is  essential  to  be  given  to  the  jury  or  on  which  a judge  must 
charge  himself  without  a jury,  as  set  out  in  Rex  v.  Container 
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Materials  Ltd.  et  al,  74  C.C.C.  113,  [1940]  4 D.L.R.  293  (varied 
76  C.C.C.  18,  [1941]  3 D.L.R.  145,  which  was  affirmed  [1942] 
S.C.R.  147,  77  C.C.C.  129,  [1942]  1 D.L.R.  529). 

The  appellants  also  relied  upon  the  trial  judge’s  failure  to 
direct  the  jury  with  respect  to  the  possible  status  of  the  witness 
MacKenzie  as  an  accomplice,  and  the  manner  in  which  the  evidence 
of  an  accomplice  should  be  considered  by  them.  The  trial  judge’s 
refusal  so  to  do  was  despite  the  request  by  defence  counsel  that 
such  instruction  should  be  given.  I am  of  opinion  that  there 
was,  therefore,  non-direction  by  the  trial  judge  in  this  respect. 

It  is  now  virtually  a rule  of  law  that  it  is  necessary  for  a trial 
judge  to  warn  the  jury  as  to  the  danger  of  convicting  on  the 
uncorroborated  evidence  of  an  accomplice,  although  it  may  be 
within  the  province  of  the  jury  so  to  do.  In  Vigeant  v.  The  King, 
[1930]  S.C.R.  396,  54  C.C.C.  301,  [1931]  3 D.L.R.  512,  which 
was  a conspiracy  case,  it  was  laid  down  by  the  Supreme  Court 
of  Canada,  applying  the  principle  in  Brunet  v.  The  King,  [1928] 
S.C.R.  375,  50  C.C.C.  1,  [1928]  3 D.L.R.  822,  and  Gouin  v.  The 
King,  [1926]  S.C.R.  539,  46  C.C.C.  1,  [1926]  3 D.L.R.  649,  that 
the  first  duty  of  a trial  judge  is  to  instruct  the  jury  as  to  what, 
in  law,  constitutes  a man  an  accomplice.  He  should  then  pro- 
ceed to  direct  their  attention  particularly  to  any  facts  which 
would  serve  to  indicate  the  complicity  of  a witness  in  the  con- 
spiracy at  any  stage  thereof.  The  trial  judge  must  then  submit 
to  the  jury  the  issue  as  to  whether  what  the  witness  was  proved 
to  have  done  made  him,  having  regard  to  the  direction  in  law, 
already  given,  an  accomplice.  He  should  then  proceed  to  in- 
struct the  jury  that  if  they  conclude  that  the  witness  was  at  any 
stage  of  the  proceedings  an  accomplice  in  the  crime  charged 
against  the  defendants,  there  would  be  danger  in  convicting 
them  of  that  crime  upon  his  evidence  standing  alone  and  uncor- 
roborated, and  further,  that  the  law  does  not  preclude  the  jury’s 
doing  so,  indeed,  they  are  at  liberty  to  do  so,  but  there  is  danger 
in  basing  a conviction  on  such  uncorroborated  evidence.  The 
foregoing  should  be  strictly  followed  by  trial  judges,  and  the 
rule  requiring  such  warning  applies  equally  whether  there  be  or 
be  not  corroborative  evidence:  see  Boulianne  v.  The  King, 

[1931]  S.C.R.  621,  56  C.C.C.  338,  [1932]  1 D.L.R.  285. 

There  were  other  objections  taken  to  the  judge’s  charge  by 
counsel  for  the  appellants,  but  in  view  of  the  non-direction  and 
misdirection  already  indicated,  which  demand  the  quashing  of 
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the  convictions  of  the  appellants  Edwin  M.  Dempsey  on  counts 
1,  2 and  9,  and  Wallace  A.  Dempsey  on  counts  1 and  2,  I would 
direct  that  the  same  be  quashed,  and  that  a new  trial  of  both 
of  the  said  accused  thereon  be  had.  Furthermore  the  conviction 
of  Edwin  M.  Dempsey  and  Kenneth  L.  Morgan  on  count  No.  9 
shall  be  quashed  and  a new  trial  had  thereon. 

In  the  light  of  the  decision  of  this  Court  in  R.  v.  Anderson 
(1924),  55  O.L.R.  586,  I am  of  opinion  that  the  conviction  of 
Edwin  M.  Dempsey  on  counts  5 and  6 must  be  quashed,  and  as 
there  is  no  evidence  as  to  his  having  issued  any  written  pro- 
spectus, statement  or  account,  or  concurred  therein,  there  should 
be  no  new  trial  on  these  counts.  It  may  well  be  that  it  is 
necessary  that  some  amendment  or  addition  may  be  required 
to  s.  414  of  The  Criminal  Code  which  would  make  it  an  offence 
to  issue,  either  in  writing  or  orally,  any  false  information  with 
intent  to  deceive  shareholders,  or  induce  the  public  to  trade  in 
the  shares  of  any  company. 

While  there  were  appeals  against  sentence,  it  is  neither 
necessary  nor  desirable,  in  view  of  the  foregoing  disposition  of 
the  appeals,  to  deal  with  the  question  of  sentence. 

Aylesworth  J.A.  agrees  with  Henderson  J.A. 

Appeals  allowed. 

Solicitor  for  the  accused  Morgan,  appellant:  John  J.  Robinette, 
Toronto. 

Solicitor  for  the  accused  E.  M.  Dempsey,  appellant:  James  P. 
Manley,  Toronto. 

Solicitor  for  the  accused  W.  A.  Dempsey,  appellant:  Russell 
Nesbitt,  Toronto. 
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[SMILY  J.] 

[WELLS  J.] 

Re  McKee* 

Infants  — Custody  — Jurisdiction  of  Court  — Effect  of  Foreign 
Judgment  as  to  Custody — Change  in  Circumstances — Welfare  of 
Infant — The  Infants  Act,  R.S.O.  1937,  c.  215,  s.  1(1). 

No  weight  can  be  given,  in  proceedings  in  an  Ontario  court  respecting 
the  custody  of  an  infant  physically  and  lawfully  within  the  Province, 
to  the  judgment  of  a foreign  court  in  the  jurisdiction  of  which  the 
infant,  at  the  time  of  the  judgment,  was  neither  domiciled  nor  resi- 
dent. Such  a judgment  must  be  considered  as  made  without  jurisdic- 
tion, Re  Gay  (1926),  59  O.L.R.  40,  applied;  Woodworth  v.  Spring 
(1862),  4 Allen  (Mass.)  321;  Nugent  v.  Vetzera  (1866),  L.R.  2 Eq.  704, 
and  other  authorities,  referred  to. 

In  proceedings  relating  to  the  custody  of  an  infant,  the  Court  must 
be  guided  by  the  matters  set  out  in  s.  1(1)  of  The  Infants  Act,  and 
the  paramount  consideration  is  the  welfare  of  the  infant.  A foreign 
judgment  as  to  the  custody  of  the  infant,  even  if  it  is  made  with 
jurisdiction,  is  not  conclusive,  since  the  Ontario  Court,  having  juris- 
diction because  of  the  physical  presence  of  the  infant,  lawfully  within 
the  jurisdiction,  must  make  the  fullest  and  most  complete  investiga- 
tion into  all  the  circumstances.  The  foreign  judgment,  though  entitled 
to  great  weight  and  respect,  is  merely  one  of  the  matters  to  be 
considered,  and  the  conduct  of  the  parties,  even  before  the  pronounc- 
ing of  that  judgment,  should  be  fully  investigated.  Re  Gay,  supra; 
Re  E.  (1921),  19  O.W.N.  534,  affirmed  20  O.W.N.  92,  applied. 

Habeas  Corpus — Custody  of  Infants — Necessity  for  Formal  Application 
for  Custody. 

Where  a writ  of  habeas  corpus  is  issued  requiring  the  production  of 
an  infant  it  is  not  sufficient  for  a person  seeking  to  obtain  custody 
of  the  infant  from  those  who  have  control  of  him  at  the  time  to 
ask,  on  the  return  of  the  writ,  for  an  order  awarding  the  custody  to 
him.  There  should  be  a formal  application,  returnable  at  the  time  of 
the  return  of  the  writ  {per  Smily  J.)). 

An  application  for  the  custody  of  an  infant,  and  an  issue 
directed  on  the  application. 

A writ  of  habeas  corpus  was  issued,  at  the  instance  of  a 
mother,  requiring  production  of  an  infant,  then  in  the  custody  of 
its  father  within  Ontario.  On  the  return  of  the  writ  the  follow- 
ing reasons  were  delivered: 

2nd  April  1947.  Smily  J.: — Upon  the  return  of  the  writ  of 
habeas  corpus  directed  to  Mark  T.  McKee,  William  A.  Ament 
and  Wilhelmina  Ament  for  the  production  of  the  infant  Terry 
Alexander  McKee,  the  mother,  Evelyn  McKee,  a resident  of  the 
city  of  Los  Angeles  in  the  State  of  California,  one  of  the  United 
States  of  America,  asks  that  the  said  infant  be  delivered  into  her 
custody  in  accordance  with  the  provisions  of  the  order  of  the 
Superior  Court  of  the  State  of  California  in  and  for  the  County 
of  Los  Angeles  dated  the  1st  August  1945.  I am  of  the  opinion 
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that  formal  proceedings  should  have  been  filed  with  the  Court, 
returnable  at  the  time  of  the  return  of  the  writ  of  habeas  corpus, 
making  application  on  behalf  of  the  said  Evelyn  McKee  for  cus- 
tody of  the  infant,  or  for  delivery  of  the  infant  into  her  custody. 
It  was  contended  on  behalf  of  the  said  Evelyn  McKee  that  such 
was  not  necessary  and  does  not  appear  to  have  been  done  in  the 
case  of  Re  Ethel  Davis  (1894),  25  O.R.  579.  It  is  true  that  in 
the  report  of  that  case  no  reference  is  made  to  such  an  applica- 
tion. On  the  other  hand,  in  the  case  . of  Re  Kenna  (1913),  29 
O.L.R.  590,  15  D.L.R.  844,  the  report  refers  to  a motion  for  an 
order  for  delivery  of  the  child  to  the  custody  of  the  applicant, 
which  suggests  that  a formal  motion  was  made.  In  any  event, 
as  the  matter  was  fully  argued  I will  treat  it  as  though  such  a 
motion  had  been  made,  and  will  give  leave  to  the  said  Evelyn 
McKee  to  file  such  an  application  if  she  is  so  advised. 

At  the  time  of  the  proceeding  in  the  Superior  Court  of  the 
State  of  California,  in  which  the  said  order  dated  the  1st  August 
1945  was  made,  the  said  infant  appears  to  have  been  lawfully 
in  the  custody  of  his  father,  the  said  Mark  T.  McKee,  pursuant 
to  a prior  order  of  the  said  Court.  At  the  time  of  the  said  order 
the  residence  and  domicile  of  the  said  Mark  T.  McKee  was 
apparently  in  the  State  of  Michigan,  and  it  would  appear  from 
the  recital  in  the  order  that  the  basis  for  modification  of  the 
previous  order  was,  in  part  at  least,  that  the  said  infant  had, 
since  approximately  the  1st  October  1944,  been  kept  by  the  said 
Mark  T.  McKee  at  his  home  at  Port  Austin,  Michigan,  in  a 
place  not  accessible,  snowbound  in  winter  and  subject  to  severe 
weather  conditions,  and  that  the  said  infant  had  been  under  the 
care  and  supervision  for  most  of  the  time  (because  of  frequent 
absences  of  the  father  from  the  home)  of  aged  employees  hired 
by  the  father  and  that  in  keeping  the  said  infant  in  Port  Austin, 
Michigan,  the  mother  had  been  deprived  of  the  opportunity  of 
visiting  and  caring  for  her  child  and  further  that  the  said  place 
where  the  said  infant  had  been  kept  was  many  miles  from  ade- 
quate transportation  and  adequate  school  facilities  and  that  the 
child  had  reached  the  age  when  it  was  necessary  that  he  attend 
school.  The  said  infant  is  now  residing  with  his  father  in  the 
home  of  William  A.  Ament  and  Wilhelmina  Ament  in  the  city  of 
Kitchener,  in  the  Province  of  Ontario,  and  the  said  Mark  T. 
McKee  deposes  that  it  is  his  intention  to  establish  a permanent 
residence  in  the  district  of  the  said  city  of  Kitchener. 
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Counsel  for  the  applicant,  the  said  Evelyn  McKee,  concedes 
that  this  Court  has  jurisdiction  to  determine  the  custody  of  the 
said  infant  pursuant  to  The  Infants  Act,  R.S.O.  1937,  c.  215,  but 
contends  that  unless  changed  circumstances  are  shown,  this 
Court  should  follow  the  decision  of  the  California  Court,  and 
that,  in  any  event,  in  view  of  the  order  of  the  California  Court, 
the  applicant  has  the  prima  facie  right  to  the  custody  of  the 
infant.  It  does  appear  that  the  circumstances  surrounding  the 
living  conditions  of  the  infant  have  changed,  at  least  to  some 
extent,  from  those  mentioned  in  the  order  of  the  California  Court 
as  above  stated. 

Counsel  for  the  respondent,  the  said  Mark  T.  McKee,  con- 
tends that  the  order  of  the  California  Court  is  not  enforceable 
here,  and  in  any  event  is  not  a final  judgment,  that  the  California 
Court  was  without  jurisdiction  and  that  the  child’s  v>^elfare,  as 
presently  indicated,  should  alone  be  considered. 

I have  considered  the  authorities  referred  to  by  counsel,  but 
in  view  of  the  disposition  which  I propose  to  make  of  the  matter, 
I do  not  think  any  purpose  would  be  served  by  my  discussing 
them.  I have  come  to  the  conclusion  that  the  question  cannot  be 
disposed  of  in  a summary  way,  and  that  an  issue  should  be 
directed.  As  to  the  custody  of  the  infant  until  the  trial  of  the 
issue,  it  does  not  appear  that  the  applicant  has  a home  for  the 
infant  in  Ontario,  whereas  the  respondent  does  appear  to  have  a 
satisfactory  place  for  him  to  reside  here,  and  therefore  he  should 
remain  in  the  custody  of  the  respondent,  the  said  Mark  T.  McKee, 
until  such  trial.  However,  in  the  circumstances  I think  the 
applicant  is  entitled  to  some  further  guarantee  that  the  infant 
will  not  be  removed  from  the  custody  and  care  of  his  father,  as 
to  which  the  respondent  does  give  an  undertaking  in  his  affidavit. 

I therefore  direct  an  issue  to  be  tried  as  to  the  custody  of  the 
infant  in  which  the  mother  shall  be  the  plaintiff  and  the  father 
the  defendant,  such  issue  to  be  set  down  and  tried  at  the  next 
sittings  of  the  Court  at  Kitchener,  in  the  county  of  Waterloo, 
pleadings  and  examination  for  discovery  to  be  dispensed  with, 
but  the  parties  to  have  the  right  to  take  evidence  de  hene  esse  or 
on  commission  in  California,  Michigan  or  elsewhere  if  necessary. 
The  place  of  trial  may  be  varied  on  consent  or  on  further  applica- 
tion if  it  is  found  that  the  issue  cannot  be  made  ready  for  trial 
at  the  next  sittings  in  Kitchener  or  that  some  other  place  is  more 
convenient  for  trial. 
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Until  the  trial  or  other  order  of  the  Court  the  infant  shall 
remain  in  the  custody  of  the  father  upon  his  depositing  with  the 
Court,  within  one  week  of  the  date  hereof,  a bond  conditioned 
upon  his  delivery  of  the  custody  of  the  infant  pursuant  to  such 
order  as  the  Court  may  make.  The  costs  of  the  motion  for  the 
writ  of  habeas  corpus,  and  of  the  application  on  the  return  of  the 
said  writ,  shall  be  in  the  discretion  of  the  trial  judge. 

Issue  directed. 

18th,  19th,  24th,  25th,  26th,  29th  and  30th  September  and 
1st,  2nd,  3rd,  8th,  9th  and  10th  October  1947.  The  issue  was 
tried  by  Wells  J.  without  a jury  at  Kitchener  and  Toronto. 

G.  R.  Brock,  K.C.,  R.  I.  Ferguson,  K.C.,  and  J.  C.  Boland,  for 
the  plaintiff. 

G.  H.  Lochead,  for  the  defendant. 

18th  October  1947.  Wells  J.: — This  is  an  issue  directed  by 
the  Honourable  Mr.  Justice  Smily  under  an  order  made  in 
chambers  on  Wednesday  the  2nd  April  1947,  on  the  argument 
on  a return  made  on  the  25th  March  1947,  to  a writ  of  habeas 
corpus  directed  to  Mark  T.  McKee,  William  A.  Ament  and 
Wilhelmina  Ament  and  requiring  the  production  of  an  infant, 
Terry  Alexander  McKee,  issued  at  the  instance  of  Mrs.  Evelyn 
McKee,  the  boy’s  mother,  asking  for  delivery  to  her  of  custody 
of  the  infant  from  his  father,  Mark  T.  McKee. 

Mr.  Justice  Smily,  on  the  hearing  of  the  proceedings  before 
him,  gave  leave  to  Mrs.  Evelyn  McKee  to  make  a formal  appli- 
cation for  the  custody  of  her  son,  Terry  Alexander  McKee,  and 
directed  that  Evelyn  McKee  and  Mark  T.  McKee  proceed  to  the 
trial  of  an  issue  in  which  she  was  to  be  the  plaintiff  and  he  the 
defendant.  The  question  in  the  issue  is  set  out  in  the  order  and 
is  “who  is  to  have  the  custody  of  the  infant  Terry  Alexander 
McKee  as  between  the  said  Evelyn  McKee  and  the  said  Mark 
McKee”.  It  was  further  directed  that  his  order  should  constitute 
a record  for  the  trial  of  the  issue,  and  pleadings  and  discovery 
were  dispensed  with.  At  the  opening  of  the  trial  of  the  issue 
before  me  Mrs.  McKee,  through  her  counsel,  formally  applied 
for  the  custody  of  her  son,  Terry  Alexander  McKee. 

The  infant  was  born  on  the  14th  July  1940,  and  at  the  time  of 
the  hearing  before  me  was  past  seven  years  of  age.  The  parents  of 
the  infant  were  divorced  by  a judgment  rendered  in  the  Superior 


Re  McKee* 


Wells  J.  823 


Court  of  California,  dated  the  17th  December  1942,  when  a 
judgment  called  an  interlocutory  judgment  of  divorce,  which  I 
gather  is  somewhat  analogous  to  our  judgment  nisi,  was  render- 
ed by  the  Court.  In  accordance  with  that  judgment  it  was  ad- 
judged that  Mark  T.  McKee  was  entitled  to  a divorce  from  the 
plaintiff  Evelyn  McKee  after  the  expiration  of  one  year  from 
the  entry  of  the  judgment.  By  this  judgment  it  was  further 
ordered  that  the  care,  custody  and  control  of  Terry  Alexander 
McKee  be  awarded  to  Mark  T.  McKee,  with  provision  that  the  in- 
fant should  spend  three  months  in  the  summer-time  with  Evelyn 
McKee,  during  which  period  the  minor  was  not  to  be  taken  out  of 
or  leave  the  state  of  California  without  the  consent  of  the  Court 
on  motion.  For  the  purposes  of  the  hearing  before  me  counsel 
for  both  parties  admitted  that  this  judgment  of  the  court  in 
California  was  valid. 

Pursuant  to  it,  custody  of  the  infant  child,  Terry  Alexander, 
was  delivered  to  Mark  T.  McKee,  and  he  maintained  that  custody, 
subject  to  various  applications  by  Mrs.  Evelyn  McKee  in  the 
intervening  years,  down  to  the  year  1945.  Mr.  McKee’s  evidence, 
which  I accept,  was  that  subsequent  to  this  judgment  he  moved 
first  to  the  State  of  Wisconsin  and  latterly  to  the  State  of 
Michigan,  where  it  would  appear  that  he  had  both  prior  and 
subsequent  to  the  California  judgment  of  1942,  if  not  during  his 
residence  in  California,  become  domiciled.  He  has  apparently 
maintained  a home  in  the  State  of  Michigan  for  over  thirty  years, 
and  while  he  was  born  in  the  State  of  Iowa  he  went  to  reside  in 
the  State  of  Michigan  at  the  age  of  fifteen  years,  and  up  to  the 
time  of  his  coming  to  Ontario,  and  even  during  the  years  when  he 
was  residing  with  his  family  in  California,  prior  to  1942,  he 
appears  to  have  maintained  a permanent  residence  there.  On  the 
evidence,  in  my  view,  he  had  an  established  domicile  in  Michigan 
in  the  year  1945. 

Mrs.  McKee  was  not  satisfied  with  the  disposition  of  the  cus- 
tody of  the  infant  made  by  the  1942  judgment,  and  made  several 
applications  to  the  courts  in  California  to  modify  that  order. 
These  were  not  successful.  While  Mr.  McKee  was  living  in  a 
rented  house  in  Milwaukee,  Wisconsin,  in  the  year  1944,  she 
commenced  an  action  there  against  him  in  the  Circuit  Court  of 
Milwaukee  County,  asking  for  the  custody  of  the  infant.  In  her 
complaint  filed  in  the  Milwaukee  action,  among  other  things, 
Mrs.  McKee  made  many  allegations  of  what  might  be  described 
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as  a scandalous  nature  against  her  former  husband,  including 
allegations  that  McKee  in  the  1942  proceedings  had  caused  his 
children  and  an  employee  named  Charles  Watt  to  give  perjured 
evidence  in  his  favour;  that  he  had  exercised  improper  influence 
through  his  attorneys  on  the  trial  judge;  that  he  had  secretly 
entered  into  collusion  with  her  own  attorneys  for  the  purpose 
of  defeating  her  rights  and  also  had  entered  into  an  improper 
collusive  agreement  with  the  trial  judge;  that  he  secretly  made 
payments  to  her  attorneys  for  the  purpose  of  securing  the 
assistance  and  co-operation  of  the  attorneys,  conniving  at  her 
defeat;  that  he  committed  a fraud  on  the  Superior  Court  of  the 
State  of  California  and  subjected  the  trial  judge  to  his  domina- 
tion and  control  and  prevailed  on  him  to  make  findings  of  fact 
which  were  not  true. 

Subsequently,  Mark  T.  McKee,  while  he  was  domiciled  in 
Michigan,  and  while  the  infant  Terry  Alexander  McKee  was 
physically  resident  in  the  State  of  Michigan,  commenced  pro- 
ceedings in  the  Superior  Court  of  California  for  an  order  to 
modify  the  1942  order  as  to  custody.  Mrs.  McKee  brought  a 
counter-proceeding.  These  proceedings  were  apparently  com- 
menced on  the  24th  May  1945,  and  the  application  was  heard  on 
several  days  during  the  month  of  June  1945,  the  trial 
concluding  on  the  21st  June  1945.  In  the  course  of 
these  proceedings,  and  apparently  as  a result  of  a term  imposed 
by  the  trial  judge  in  California,  Mrs.  McKee  obtained  an  order 
from  the  Circuit  Court  of  the  County  of  Milwaukee  in  the  State 
of  Wisconsin  dismissing  her  action  there  “upon  its  merits,  that 
is  with  prejudice”.  In  the  result,  the  Superior  Court  of  Cali- 
fornia reversed  the  1942  decision  and  gave  custody  of  Terry 
Alexander  McKee  to  his  mother.  The  basis  of  this  finding  is  set 
forth  in  the  formal  order  of  the  Superior  Court  of  California,  an 
exemplification  of  which  was  filed  before  me.  It  appears  to  be 
as  follows : 

“ it  appearing  to  the  Court  from  the  evidence  adduced 
at  the  hearings  of  said  Orders  to  Show  Cause  and  Motions  that 
the  minor  child  of  the  parties,  to  wit,  Terry  Alexander  McKee, 
has  since  approximately  the  1st  day  of  October,  1944,  been  kept 
by  the  defendant  and  cross-complainant  at  his  home  at  Port 
Austin,  Michigan,  and  that  the  said  minor  child  is  now  five  (5) 
years  of  age,  and  that  the  said  minor  child  has  been  kept  in  a 
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place  not  accessible,  snowbound  in  winter,  and  subject  to  severe 
weather  conditions;  and  it  further  appearing  that  said  minor 
child  has  been  under  the  care  and  supervision,  for  most  of  the 
time  (defendant  being  frequently  absent  from  the  home),  of 
aged  employees  hired  by  the  defendant  and  cross-complainant; 
and  it  appearing  that  in  keeping  the  said  minor  child  in  Port 
Austin,  Michigan,  the  plaintiff  and  cross-defendant  has  been 
deprived  of  the  opportunity  of  visiting  and  caring  for  her  child; 
and  it  appearing  that  said  place  where  said  child  has  been  kept 
by  the  defendant  and  cross-complainant  is  many  miles  from 
adequate  transportation  and  adequate  school  facilities;  and  it 
appearing  that  said  minor  child  has  reached  the  age  when  it  is 
necessary  that  he  attend  school;  and  it  appearing  to  the  Court 
that  the  mother  of  said  minor  child,  Evelyn  McKee,  plaintiff 
and  cross-defendant,  is  a fit  and  proper  person  to  have  the  care, 
custody  and  control  of  said  minor  child,  and  that  the  plaintiff 
and  cross-defendant  has  not  violated  any  of  the  Orders  made 
by  the  above-entitled  Court  and  heretofore  entered  in  this  matter; 
and  it  appearing  that  the  plaintiff  and  cross-defendant  has  com- 
plied with  all  of  said  Orders  heretofore  entered  in  the  above- 
entitled  action  and  also  said  Interlocutory  Decree,  and  that  the 
said  minor  child  prior  to  the  1st  of  October,  1944,  never  resided 
in  the  State  of  Michigan;  and  it  appearing  to  the  Court  that  it 
is  for  the  best  interests  and  welfare  of  said  minor  child,  Terry 
Alexander  McKee,  that  he  at  this  time  be  placed  under  the  care, 
custody  and  supervision  of  his  mother,  the  plaintiff  and  cross- 
defendant. ...” 

From  this  order  Mark  T.  McKee  appealed  and  he  prosecuted 
his  appeals  to  the  ultimate  limit  allowed  by  the  practice  in  Cali- 
fornia. The  reasons  for  judgment  of  the  Court  of  Appeal  in 
California  are  reported  as  McKee  v.  McKee  (1946),  174  Pac. 
2d  18.  It  was  a majority  judgment  of  the  Court,  one  of  the 
justices  in  appeal  dissenting. 

In  the  evidence  taken  on  commission  under  Mr.  Justice 
Smily’s  order  there  was  included  evidence  as  to  California  law 
by  a practitioner  there.  It  appears  that  the  effect  of  perfecting  an 
appeal  from  a decision  of  the  Superior  Court,  which  is  what 
Mr.  McKee  did,  is  to  stay  proceedings  in  the  lower  Court  on  the 
judgment  or  order  appealed  from,  and  it  was  said  that  jurisdic- 
tion does  not  re-attach  to  the  lower  Court  until  a document  called 
a remittitur  comes  down  from  the  appellate  Court  and  is  filed  with 
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the  clerk  of  the  Superior  Court.  It  was  also  said  that  the  effect 
of  an  appeal  in  a custody  matter  was  to  permit  the  minor  to  stay 
with  the  party  who  had  custody  previous  to  the  order  or  decree 
or  change  of  award.  It  appears  from  the  evidence  taken  in 
California  that  the  remittitur  from  the  appellate  Court  in  this 
case  was  not  filed  with  the  Superior  Court  until  the  13th 
January  1946.  It  would  accordingly  follow  that  the  child  in 
question  was,  even  under  California  law,  lawfully  in  Mr.  McKee’s 
custody  at  the  time  he  brought  the  child  into  Ontario,  towards 
the  end  of  December  1945,  and  it  is  of  course  quite  clear  that  the 
physical  presence  of  the  child  in  this  Province  is  what  clothes 
this  Court  with  jurisdiction  to  deal  with  the  matters  in  issue. 

The  principles  on  which  I should  determine  the  issue  directed 
by  the  order  of  Mr.  Justice  Smily  and  the  application  for  cus- 
tody made  by  Mrs.  McKee  through  her  counsel,  are,  as  I under- 
stand it,  those  set  out  in  The  Infants  Act,  R.S.O.  1937,  c.  215,  s. 
1(1),  which  authorizes  me  to  “make  such  order  as  the  court  sees 
fit  regarding  the  custody  of  the  infant  and  the  right  of  access 
thereto  of  either  parent,  having  regard  to  the  welfare  of  the 
infant,  and  to  the  conduct  of  the  parents,  and  to  the  wishes  as 
well  of  the  mother  as  of  the  father.”  As  I apprehend  the  law 
the  guiding  principle  in  coming  to  a decision  under  this  section  is 
the  welfare  of  the  infant.  It  was  argued  very  strenuously  before 
me  by  counsel  for  Mrs.  McKee  that  I should  give  effect  to  the 
California  judgment  on  the  principle  that  there  had  been  an 
adjudication  there,  and  that  any  matters  prior  to  that  hearing 
were  res  judicata.  It  was  also  argued  that  even  if  there  was  no 
jurisdiction  in  the  California  Court  at  the  time  the  order  was 
made  in  1945,  Mr.  McKee  was  now  estopped  from  denying  that 
jurisdiction,  he  having  invoked  it  and  submitted  to  it  throughout. 
What  counsel  seemed  to  have  overlooked  was  that  in  this  matter 
it  is  not  dollars  and  cents  and  property  rights  that  are  being  dealt 
with,  but  the  welfare  and  future  care  and  education  of  a small 
boy.  As  the  late  Chief  Justice  Rose  stated  in  his  judgment. 
Re  E.  (1921),  19  O.W.N.  534,  affirmed  20  O.W.N.  92: 

“The  matter  to  be  determined  was  not  any  proprietary  right 
of  either  of  the  contending  parties,  but  the  order  that  ought  to 
be  made  regarding  the  custody  of  the  infant,  having  regard  to 
her  welfare  and  to  the  conduct  of  the  parents  and  to  the  wishes 
as  well  of  the  mother  as  of  the  father.” 
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The  principles  on  which  I apprehend  that  I should  proceed  are 
best  set  forth  in  a judgment  of  the  Court  of  Appeal  in  the  case 
of  Re  Gay,  59  O.L.R.  40,  [1926]  3 D.L.R.  349.  The  judgment 
of  the  Court  was  given  by  Mr.  Justice  Middleton.  At  p.  42  he 
said: 

'‘The  learned  Judge  bases  his  judgment  almost  entirely  upon 
his  understanding  of  the  effect  of  the  decision  of  the  Court  of 
Appeal  in  Rex  v.  Hamilton  (1910) , 22  O.L.R.  484.  In  the  judg- 
ment of  Mr.  Justice  Rose  in  Re  E.  (1921),  19  O.W.N.  534,  the 
true  effect  of  the  decision  in  the  earlier  case  is  pointed  out,  but 
unfortunately  the  judgment  is  not  fully  reported.  I have  seen 
a copy  of  it,  and  it  is  there  said : ‘The  kidnapping  cases  cited 

by  Mr.  Greene,  e.g.,  Rex  v.  Hamilton,  do  not,  as  it  seems  to  me, 
decide  anything  contrary  to  what  is  decided  in  Re  Ethel  Davis, 
[m/ra] . They  decide  that  when  a child  is  in  the  custody  of  the 
parent  to  whose  custody  it  has  been  confided  by  the  court  of  the 
domicile  of  the  parents  it  is  in  lawful  custody,  so  that  it  is  an 
offence  for  the  other  parent  to  take  it  away,  but  they  do  not 
decide  that  if  the  parent  to  whom  the  custody  has  been  awarded 
by  the  foreign  court  come  to  the  Court  in  Ontario  seeking  the 
enforcement  of  the  foreign  judgment  the  Ontario  Court  is  bound 
to  lend  him  its  aid,  even  if  convinced  that  if  it  does  so  it  will  not 
be  acting  in  the  best  interests  of  the  child.’ 

“The  learned  Judge  of  the  Surrogate  Court  is  also  in  error  in 
supposing  that  in  the  Hamilton  case  the  Manitoba  court  had  not 
assumed  to  deal  with  the  custody  of  the  child.  It  had,  by  the 
first  decree,  the  decree  nisi,  which  only  required  confirmation  so 
far  as  it  purported  to  grant  the  divorce. 

“We  entirely  agree  with  what  is  said  by  our  brother  Rose. 

“The  decision  of  Mr.  Justice  Street  in  Re  Ethel  Davis  (1894), 
25  O.R.  579,  followed  by  the  full  Court  of  Appeal  in  Nova  Scotia 
in  In  re  Chisholm  (1913) , 47  N.S.R.  250  [13  D.L.R.  811, 13  E.L.R. 
182],  states  the  correct  principle.  The  foreign  guardian  has  no 
absolute  right  as  such  under  the  judgment  of  the  foreign  court 
in  this  country.  The  decree  of  the  foreign  court  is  entitled  to 
great  weight  in  determining  the  proper  custody  here. 

“Also,  upon  a narrower  principle  I think  the  judgment  of  the 
Michigan  court  is  not  entitled  to  the  effect  given  it  by  the  judg- 
ment in  review.  It  is  not  in  itself,  nor  upon  its  face,  final.  It 
determines  nothing  as  to  the  custody  of  the  infants  save  at  the 
time  of  its  making,  for  it  reserves  liberty  to  either  party  to  apply 
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for  variation.  No  matter  what  the  form,  this  is  necessarily  the 
case  in  all  orders  dealing  with  the  custody  of  children — they  are 
not  in  their  nature  final.  The  Courts  of  this  country  must  always 
exercise  the  jurisdiction  conferred  upon  them  in  regard  to  the 
custody  of  infants  within  this  jurisdiction  according  to  the  laws 
of  this  country. 

“Under  the  statute  applicable  here,  the  Infants  Act,  R.S.O. 
1914,  ch.  153,  as  amended  in  1923  by  13  & 14  Geo.  V,  ch.  33,  the 
father  and  mother  of  an  infant  are  (sec.  3(1))  joint  guardians 
and  equally  entitled  to  the  custody,  control,  and  education  of  the 
children.  Where  they  are  judicially  separated  or  divorced  so 
that  they  cannot  jointly  function  as  guardians,  in  the  absence  of 
an  agreement  between  the  parents,  either  parent  may  apply  to 
the  Court  for  its  decision  (sec.  3(2));  and  sec.  2(1)  of  the 
statute  places  the  father  and  the  mother  upon  a plane  of 
equality,  and  casts  upon  the  Court  the  duty  of  making  an  order 
as  to  the  custody  of  the  infants  ‘having  regard  to  the  welfare  of 
the  infant,  and  to  the  conduct  of  the  parents,  and  to  the  wishes  as 
well  of  the  mother  as  of  the  father’ 

It  is  not,  I think,  necessary  to  discuss  the  decisions  prior  to 
this  judgment,  as  it  simply  expresses  in  a more  complete  way  what 
earlier  judgments  had  indicated.  A great  deal  of  argument  was 
made  before  me  as  to  the  validity  of  the  California  judgment. 
As  I view  the  evidence,  and  accepting  as  I do  Mr.  McKee’s  evi- 
dence as  to  his  domicile,  I must  find  as  a fact  that  at  the  time  he 
brought  his  application  in  California  in  1945  he  was  not  in  fact 
domiciled  there,  but  was  domiciled  in  the  State  of  Michigan,  and 
it  is  trite  law  that  in  the  circumstances  of  this  case,  the  child 
then  being  lawfully  in  Mr.  McKee’s  custody,  the  domicile  of  the 
infant  follows  that  of  its  father.  I also  find  as  a fact  that  at  the 
time  the  hearing  was  initiated  and  concluded  Terry  Alexander 
McKee  was  not  actually  within  the  limits  of  California.  He 
apparently  arrived  there  under  the  1942  judgment  for  the  three 
months’  period  for  which  Mrs.  McKee  was  entitled  to  have  him, 
about  the  1st  July  1945,  and  remained  there  until  the  end  of 
September,  when  he  was  returned  to  his  father,  pending  the  out- 
come of  the  California  appeals.  He  also  spent  three  months  in 
California  in  the  year  1946  under  the  same  arrangements  and 
was  again  returned  to  his  father  at  the  end  of  September  in  that 
year.  Terry  has  not  been  in  California  since  that  time. 
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As  I have  indicated,  the  validity  and  force  of  the  1945  judg- 
ment in  California  were  put  to  me  very  strongly  by  counsel  for 
Mrs.  McKee.  Whether  the  Court  in  California  had  jurisdiction 
to  make  the  order  it  did  in  the  1945  judgment  seems  to  me  to  be 
a matter  which  is  far  from  clear.  If  one  examines  the  various 
authorities  on  which  jurisidction  in  respect  of  custody  of  infants 
has  been  exercised  it  would  seem  to  be  clear  that  it  has  always 
been  exercised  when  the  infant  was  lawfully  within  the  jurisdic- 
tion of  the  Court  and  was  not  there  on  a merely  temporary  visit 
at  the  instance  of  its  foreign  guardian.  There  is  also  considerable 
authority  for  indicating  a jurisdiction  based  on  domicile  of  the 
infant,  which  in  the  first  place  appears  to  follow  that  of  its  father. 
The  cases  dealing  with  the  effect  of  foreign  judgments  on  the 
question  of  infants’  custody  in  Ontario  refer  only  to  judgments 
of  the  domicile  of  the  infant.  In  no  case  have  I been  able  to 
find  any  weight  given  to  a foreign  judgment  where  it  was  the 
judgment  of  a Court  in  a jursidiction  in  which  the  infant  was  not 
domiciled  or  physically  resident.  One  of  the  best  discussions  of 
this  problem  and  of  the  power  of  the  Court  to  deal  with  custody 
when  the  child  is  physically  found  out  of  the  limits  of  the  jurisdic- 
tion, is  an  old  judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts  given  in  the  year  1862.  It  is  the  case  of  Wood- 
worth  V.  Spring  (1862),  4 Allen  (Mass.)  321.  The  matter  is  also 
discussed  in  many  other  cases  and  reference  may  be  made  to 
Nugent  v.  Vetzera  (1866) , L.R.  2 Eq.  704  at  712  and  Cody  v.  Cody ^ 
21  Sask.  L.R.  391,  [1927]  1 W.W.R.  603,  [1927]  3 D.L.R.  349,  and 
cases  there  mentioned. 

It  was  also  argued  before  me  that  the  fact  that  Mr.  McKee 
had  undoubtedly  invoked  the  jurisdiction  of  the  Court  in  Cali- 
fornia in  the  1945  hearing  estopped  him  from  denying  the  validity 
of  that  judgment  before  me,  and  it  is  true  that  at  times  courts  of 
equity  in  England  and  in  Ontario  have  exercised  a personal  juris- 
diction over  persons  having  the  guardianship  and  control  of  in- 
fants when  the  infant  was  not  physically  within  the  jurisdiction. 
In  some  of  the  earlier  cases  jurisdiction  was  also  apparently 
asserted  on  the  ground  that  the  infant  was  a British  subject.  If 
these  cases  are  examined,  however,  I think  it  will  be  found  that 
in  most  instances  such  exercise  of  jurisdiction  was  essentially 
based  on  what  one  would  now  regard  as  a domicile  within  the 
jurisdiction  of  the  Court  exercising  its  powers  or  on  the  well- 
known  principle  that  equity  acts  against  the  person.  In  this 
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respect  reference  may  be  made  to  Re  Mott  (1912),  4 Alta.  L.R. 
193,  1 W.W.R.  833,  20  W.L.R.  369,  5 D.L.R.  406,  and  cases  there- 
in cited,  and  Re  Harding ^ 63  O.L.R.  518,  [1929]  2 D.L.R.  623.  . 

As  I have  already  said,  in  the  present  case  the  child  was 
neither  domiciled  nor  resident  within  the  State  of  California,  and 
if  the  mere  submission  of  the  child’s  guardian  to  such  a jurisdic- 
tion created  it,  then  it  would  be  quite  possible  for  McKee  to 
obtain  decrees  regarding  the  custody  of  his  child  from  courts 
operating  in  any  part  of  the  civilized  world.  Such  a result  can- 
not, I think,  be  the  intention  of  our  law.  The  rule  as  to  estoppel 
under  these  circumstances  is  succinctly  set  out  in  13  Halsbury, 
2nd  ed.  1934,  p.  438,  para.  493,  where  it  is  said : 

‘Tn  order  that  estoppel  by  record  may  arise  out  of  a judgment, 
the  Court  which  pronounced  the  judgment  must  have  had  juris- 
diction to  do  so.  The  lack  of  jurisdiction  deprives  the  judgment 
of  any  effect,  whether  by  estoppel  or  otherwise;  and  this  rule 
applies  even  where  the  party  alleged  to  be  estopped  himself 
sought  the  assistance  of  the  Court  whose  jurisdiction  is  im- 
pugned.” 

The  authority  for  this  statement  is  a decision  of  the  Privy 
Council  in  the  case  of  Toronto  Railway  Company  v.  The  City 
of  Toronto,  [1904]  A.C.  809,  C.R.  [13]  A.C.  324.  This  was  an 
assessment  matter,  but  the  principle  seems  to  be  firmly  estab- 
lished by  this  judgment.  I think,  therefore,  I must  come  to  the 
conclusion,  with  some  doubt  and  hesitation,  that  the  1945  judg- 
ment of  the  Superior  Court  in  California  was  given  without 
jurisdiction.  In  effect,  however,  this  viewpoint  of  mine  is 
somewhat  academic  for  on  looking  at  the  evidence  before  me, 
and  on  giving  the  greatest  weight  to  the  California  decision, 
which  I am  naturally  disposed  to  do  because  it  results  from  a 
prolonged  trial  and  a consideration  of  the  issues  between  these 
parties  by  a Court  of  superior  jurisdiction  which  is  entitled  to 
great  respect,  I am  still  reluctantly  compelled  to  disagree  with 
the  California  Court’s  decision  and  to  take  a contrary  view  as 
to  the  proper  place  for  the  custody  of  this  child.  As  I appre- 
hend the  law  in  Ontario,  even  granting  the  validity  of  the  Cali- 
fornia judgment  of  1945,  it  is  only  one  of  the  factors  which  I 
must  consider,  and  the  overriding  factor  which  must  guide  me 
in  my  final  decision  is  my  view,  on  the  evidence,  of  the  welfare 
of  the  infant. 
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It  was  also  argued  before  me  that  I was  not  entitled  to  hear 
evidence  as  to  events  which  had  occurred  in  California  prior  to 
1945,  that  they  were  res  judicata.  In  my  view  this  objection 
has  no  weight.  Obviously,  if  I am  to  determine  what  is  in  the 
best  interests  of  the  infant,  there  must  be  the  widest  examina- 
tion of  the  conduct  and  capacity  of  either  parent,  claiming 
custody,  properly  to  look  after  the  child  in  question  and  there 
must  also  be  a general  examination  of  all  matters  which  might 
affect  his  or  her  suitability  as  a custodian  and  guardian  vested 
with  the  responsibility  of  raising  and  educating  the  infant. 
It  therefore  seemed  to  me  that  I was  entitled  to  entertain  the 
widest  investigation  into  the  suitability  of  both  these  parents.  One 
cannot  read  the  various  decisions  on  custody  in  our  courts 
without  coming  to  the  conclusion  that  this  investigation  has 
always  been  made  by  the  trial  judge,  and  in  my  view  it  is  a very 
necessary  and  proper  one.  I therefore  admitted  the  evidence 
tendered  which  tended  to  show  what  were  the  character,  capac- 
ity and  general  standards  of  either  parent.  There  is  this  qualifi- 
cation, however,  which  I think  must  exist,  and  that  is  that  I am 
not  concerned  with  their  characters  ^and  morals  as  such,  but 
only  as  they  may  reflect  on  the  character  and  morals  of  the 
child  as  a result  of  training  while  under  their  care. 

It  was  argued  by  counsel  for  Mrs.  McKee  and  pointed  out 
that  in  the  property  settlement  agreement  entered  into  by  Mr. 
McKee  in  1941  there  was  an  agreement  that  neither  of  the 
parties,  that  is  Mr.  and  Mrs.  McKee,  should  remove  the  child, 
Terry  Alexander,  from  within  the  United  States  of  America 
without  the  written  permission  of  the  party  not  so  removing  or 
wishing  to  remove  the  boy  from  the  United  States,  and  it  was 
urged  that  Mr.  McKee's  obvious  breach  of  this  agreement  was  a 
ground  which  should  deprive  him  of  custody.  I think,  however, 
that  it  is  well  established  by  the  cases  that  no  agreement  of  a 
party  can  be  permitted  by  the  Court  to  operate  against  what 
the  Court  conceives  to  be  the  child’s  best  interests  and  welfare, 
and  I must  so  regard  Mr.  McKee’s  obligations  in  this  case. 
I by  no  means  wish  to  be  deemed  to  express  approval  of  an 
obvious  and  flagrant  breach  of  a solemn  agreement  on  his  part, 
but  despite  that,  as  I conceive  it,  I must  consider  and  be  gov- 
erned by  what  I regard  as  best  designed  to  further  the  child’s 
real  welfare. 
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Various  actions  of  Mrs.  McKee  were  examined  on  her  cross- 
examination  by  counsel  for  Mr.  McKee,  and  one  of  these  was  the 
basis  on  which  she  made  the  serious  and  scandalous  claims  in 
her  Wisconsin  action  against  the  Court  and  her  own  attorneys 
in  California.  Whether  there  was  a proper  basis  for  these 
charges  or  not  is  really  of  very  little  interest  to  me,  but  on  her 
cross-examination  I gained  a very  strong  impression  that  the  facts 
on  which  she  stated  she  based  them  would  not  justify  their  repeti- 
tion as  idle  gossip,  let  alone  as  serious  allegations  of  fact  in 
litigation  such  as  she  commenced  in  the  State  of  Wisconsin. 
Doubtless  the  persons  accused  in  this  fashion  are  able  to  look 
after  themselves,  but  it  does  in  my  viev/  reflect  very  seriously 
on  her  judgment  and  capability  that  she  should  make  such 
scandalous  charges  on  so  little  evidence  and  such  a small  basis 
of  fact.  This,  I think,  merely  reflects  again  on  the  opinion  I 
must  form  of  her  as  a proper  person  to  have  alone  the  care  and 
custody  of  her  infant  child  apart  from  the  counterbalancing 
influence  of  the  father,  particularly  at  a time  when  his  educa- 
tion and  his  proper  upbringing  become  very  important  and  may 
well  shape  his  whole  after  life. 

During  the  course  of  the  trial  a determined  effort  was  made 
by  each  of  these  parents  to  show  the  immoral  character  of  the 
other.  In  respect  of  Mrs.  McKee,  commission  evidence  was 
taken  which  went  to  substantiate  the  findings  of  the  trial  judge  on 
the  divorce  in  California  in  1942  as  to  her  relations  with  a gentle- 
man in  Los  Angeles.  Mrs.  McKee  denied  this  in  cross-examination, 
but  the  judgment,  which  her  counsel  admitted  is  valid,  is  clearly 
based  on  findings  of  fact  to  the  contrary.  Be  that  as  it  may, 
however,  it  must  be  remembered  that  this  conduct  occurred  in 
the  year  1942,  nearly  five  years  ago  now,  and  her  evidence  was 
that  her  friendship  with  the  man  in  question  in  Los  Angeles 
ceased  in  that  year.  Other  evidence  was  given  of  her  behaviour 
with  other  men,  from  which  one  might  infer  immoral  and  pro- 
miscuous conduct.  The  evidence  was,  however,  chiefly  of  serv- 
ants and  the  husband  of  one  of  them  at  a resort  known  as 
a “dude  ranch”,  and  of  private  investigators.  It  was  taken  on 
commission,  and  I was  not  able  to  see  the  witnesses  and  judge 
of  their  truthfulness.  The  cross-examination  of  one  of  these 
witnesses,  Wade  Bentley,  which  was  submitted  on  Mrs.  McKee’s 
behalf,  did,  if  anything,  I think,  tend  to  substantiate  his  story 
in  chief.  In  my  view  the  evidence  did  not  establish  immorality 


Re  McKee* 


Wells  J.  833 


on  Mrs.  McKee’s  part,  but  did  show  a looseness  of  public  conduct 
and  a lack  of  personal  integrity  and  dignity  which  I think  might 
provide  a very  unhappy  background  for  the  proper  upbringing 
of  the  child.  Evidence  was  also  given  by  one  Rita  Eckensviller 
of  Mrs.  McKee’s  behaviour  in  a small  restaurant  in  Kitchener. 
Mrs.  McKee  flatly  denied  this  evidence,  but  I must  say  that  in 
this  case,  having  seen  the  witness  and  heard  her  evidence,  I 
accept  it,  and  I do  not  believe  Mrs.  McKee’s  denial.  Again  the 
conduct  complained  of,  which  was  public  love-making  of  a reason- 
ably innocuous  character,  was  such  as  might  be  understood, 
if  not  approved,  in  adolescents.  It  did  not  tend,  I think,  to  show 
immorality  so  much  as  a lack  of  appreciation  on  her  part  of 
any  proper  standard  of  public  conduct  for  one  of  her  years. 

At  the  conclusion  of  her  evidence  I asked  Mrs.  McKee  whe- 
ther she  wanted  custody  of  her  son  Terry  because  she  felt  she 
could  do  better  for  him  than  his  father  or  whether  she  wanted 
to  take  him  from  his  father  because  of  her  animosity  for  him. 
She  said  in  reply:  'T  hope  you  believe  me.  I have  no  animosity 
toward  him.  I have  really  gotten  over  that.  I did  feel  that 
way  in  the  beginning  but  it  is  not  true  any  more.”  She  also 
stated  that  she  knew  she  could  do  well  for  the  boy  and  really 
wanted  him.  One’s  belief  in  this  statement  is  somewhat  tem- 
pered by  the  fact  that  when  Mrs.  McKee  returned  to  Kitchener, 
to  commence  the  proceedings  which  culminated  in  this  issue, 
she  visited  the  Ament  home  where  Terry  was  being  kept  by  his 
father,  complete  with  a reporter  and  a news  photographer  from 
the  Detroit  Daily  News,  who  took  pictures  of  her  Michigan 
attorney  and  herself  vainly  knocking  at  the  door  to  see  her 
infant  child.  One  would  think  that  this  method  of  publicizing 
her  difficulties  would  indicate  a sense  of  drama  which  had  per- 
haps taken  possession  of  her  to  the  exclusion  of  any  real  affec- 
tion for  her  son,  but  of  course  it  may  be  merely  that  customs 
and  practices  in  these  matters  vary.  In  any  event,  conduct  of 
this  sort,  and  the  rather  hysterical  publicity  which  she  appar- 
ently supplied  to  newspapers  in  Detroit,  Kitchener  and  Toronto, 
would  tend  to  shake  one’s  faith  in  her  as  a proper  person  to 
bring  up  a boy  of  seven,  whose  serious  education  must  now 
commence,  and  who  is  entitled  to  a training  inculcating  proper 
standards  of  morals  and  decency. 

In  fairness  to  Mrs.  McKee,  it  must  be  said  that  she  apparently 
very  acceptably  brought  up  the  younger  members  of  Mr. 
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McKee’s  family  after  his  first  wife’s  death,  and,  as  he  very 
frankly  said  to  me,  she  so  established  herself  in  the  affection 
of  his  family  that  they  believed  anything  she  did  was  right, 
whether  it  was  right  or  wrong,  and  that  I think  is  to  be  said  in 
her  favour  as  the  mother  of  children.  But  nevertheless  her 
subsequent  actions  seem  to  me  in  the  present  case  to  outweigh 
these  considerations.  It  should  be  remembered  that  during  that 
period  she  was  living  with  Mr.  McKee,  and  the  family  had  the 
benefit  of  his  influence  and  judgment. 

Looking  at  the  matter  in  a broad  way  I think  I must  agree 
with  Mr.  Justice  Smily,  who  directed  this  issue,  that  in  some 
respects  circumstances  have  changed  since  the  judgment  of  the 
courts  of  California  in  1945.  For  one  thing,  this  child  is  now 
seven  instead  of  five  years  old.  He  is  approaching  an  age  when 
his  father’s  guidance  and  assistance  may  well  be  of  more  assist- 
ance to  him  than  those  of  his  mother.  Looking  at  the  matter  in 
a broad  way,  and  regarding  Mr.  McKee’s  business  life  and 
private  life  as  I do,  it  is  very  hard  to  escape  the  conclusion  that 
in  any  event,  and  apart  from  Mrs.  McKee’s  conduct,  the  boy’s 
best  interests  and  welfare  lie  in  leaving  him  in  his  father’s 
custody  and  training.  During  the  course  of  Mr.  McKee’s  cross- 
examination  a vigorous  attempt,  commencing  with  some  of  his 
father’s  business  difficulties  when  he  was  fifteen  years  of  age, 
was  made  to  discredit  him  in  respect  of  his  public  and  business 
morals.  There  were  even  suggestions  of  private  immorality, 
but  in  no  case  was  anything  established,  nor  was  any  evidence 
adduced  which  I believed,  which  might  lead  one  to  believe  that 
Mr.  McKee’s  conduct  had  been  anything  but  that  of  an  upright 
and  honest  man.  Mr.  McKee  in  his  testimony  also  indicated 
that  his  business  affairs  were  closely  integrated  into  the  life  of 
his  own  children  and  that  of  his  brothers  and  sisters.  If  Terry 
is  handed  over  to  the  custody  of  his  mother  there  will  be  a breach 
of  that  association  which  in  later  years  may  redound  very 
markedly  in  his  favour  in  a financial  way  and  in  the  way  of  the 
opening  of  proper  business  opportunities  to  him  when  he  is 
through  his  education. 

I do  not  think  it  can  be  said  that  it  has  been  shown  that 
Terry  has  not  been  well  cared  for  under  Mr.  McKee’s  super- 
vision. An  effort  was  made  to  show  that  while  the  child  was 
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in  the  custody  of  Mrs.  Ament  he  was  dirty,  shabby  and  nervous, 
and  that  he  was  neglected  while  at  Port  Austin,  Michigan.  I 
disbelieve  the  evidence  of  Joshua  Steever  on  this  point,  and  I 
accept  that  of  Mr.  McKee  and  his  housekeeper.  Miss  Eastman. 
The  boy  may  well  be  nervous  because  of  the  altercation  that 
has  been  going  on  about  him  for  some  considerable  time  now, 
and  there  was  some  evidence  that  this  was  the  case.  I do  not 
however,  accept  Mrs.  McKee’s  evidence  or  that  of  Mrs.  Hiller 
as  to  the  boy’s  dirty  and  shabby  condition.  I accept  Mrs.  Ament’s 
evidence  as  to  the  care  which  she  gave  the  child,  and  I disbelieve 
both  Mrs.  McKee  and  Mrs.  Hiller  on  this  point.  I also  had  the 
advantage  of  having  the  child’s  school-teacher  in  the  box,  and  his 
evidence  indicated  that  the  boy  is  a bright  and  intelligent  child 
who  is  equipped  to  take  full  advantage  of  a full  education.  I was 
very  impressed  with  the  school  teacher’s  attitude  towards  the 
child,  and  I think  he  is  presently  in  safe  hands  in  so  far  as  his 
schooling  is  concerned  at  the  present  time.  He  is  attending  a 
small  country  school  about  two  miles  from  his  home  at  Linwood, 
outside  of  Kitchener. 

I thought  it  my  duty  to  see  the  child  and  accompanied  by  both 
counsel  I was  taken  out  to  the  farm  where  he  is  presently  living, 
which  is  owned  by  Mr.  McKee  and  his  sister.  While  the  equipment 
of  the  farm-house  is  simple  to  the  point  of  austerity,  it  is  entirely 
adequate  and  I am  not  able  to  see  that  the  boy  is  suffering  at  the 
present  time  either  from  lack  of  domestic  care  or  from  lack  of 
educational  facilities  which  he  may  require.  I think  he  is  being 
well  served  in  both. 

Looking  at  the  whole  matter  his  welfare  seems  inextricably 
bound  up  with  the  care,  advice  and  education  which  his  father 
can  now  give  him,  and  I think  his  interests  will  be  best  served  by 
leaving  him  where  he  is  in  the  custody  of  Mark  T.  McKee.  There 
will  accordingly  be  an  order  on  the  issue  and  in  the  application  for 
custody  made  by  Mrs.  McKee  awarding  the  custody  of  the  child 
Terry  Alexander  McKee  to  his  father,  Mark  T.  McKee.  I think 
his  mother  should  have  access  to  him,  however,  although  I realize 
that  if  she  is  living  in  California  this  may  be  somewhat  illusory, 
I would  hope  that  despite  the  bitterness  .which  may  have  been 
engendered  by  these  and  other  proceedings,  Mr.  McKee  will  be 
large  enough  in  his  outlook  to  provide  facilities  for  Mrs.  McKee 
to  see  her  son  from  time  to  time.  I make  no  order  in  respect  of 
this,  but  I express  the  hope  that  he  will  work  something  out  in  a 
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practical  way  to  enable  this  to  be  done.  With  the  hope  that  this 
may  take  place,  or  that  Mrs.  McKee  may  find  it  possible  to  see  her 
son  from  time  to  time,  the  order  should  provide  that  she  may  have 
reasonable  access  to  the  boy  once  a week  during  reasonable  hours. 

The  matter  of  costs  has  given  me  some  concern.  A property 
settlement  was  entered  into  between  Mr.  and  Mrs.  McKee  in  the 
1942  proceedings  in  California.  The  agreement  provides  that  it 
constitutes  a full  and  complete  settlement  of  all  rights  which 
either  of  the  parties  may  have  against  the  other  by  Vv^ay  of  ali- 
mony, maintenance  or  support  in  any  and  all  financial  or  pecuni- 
ary rights  or  obligations  of  any  kind  or  nature,  and  there  are 
releases  of  further  claims  of  this  sort  from  each  spouse  against 
the  other.  Under  this  agreement,  apart  from  certain  provisions 
for  Mrs.  McKee’s  own  son,  Gerald,  and  for  Terry  while  he  was 
in  her  charge,  there  is  a provision  for  payment  of  $300  per 
month  to  Mrs.  McKee  until  she  shall  remarry  or  die.  There 
appears  to  be  no  other  financial  obligation  on  Mr.  McKee.  He 
is  not  therefore,  I think,  in  any  way  liable  for  Mrs.  McKee’s 
costs  of  these  proceedings.  Nevertheless,  in  all  the  circum- 
stances I think  this  is  a proper  case  in  which  to  make  no  order 
as  to  costs. 

Order  accordingly. 

Solicitors  for  the  plaintiff:  Brocks  Weir  & Trott,  Kitchener. 

Solicitors  for  the  defendant : Sims,  Bray,  Schofield  d Lochead, 
Kitchener. 
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[COURT  OF  APPEAL.] 

The  Foundation  Company  o£  Ontario  Limited  v.  Bartram. 

Agency — Rights  of  Third  Person  Paying  Money  to  Agent — When  Re- 
course Possible  against  Agent. 

A third  person  who  pays  money  to  an  agent,  knowing  him  to  be  an 
agent,  and  intending  that  the  money  shall  be  passed  on  by  the  agent 
to  his  principal,  has  no  recourse  against  the  agent  after  he  has  in 
fact  paid  the  money  over  to  the  principal,  even  if  the  third  person 
becomes  entitled,  as  against  the  principal,  to  repayment.  Ex  parte 
Hartop  (1806),  12  Ves.  349  at  352;  Snowdon  v.  Davis  (1808),  1 Taunt. 
359;  Scottish  Metropolitan  Assurance  Company,  Limited  v.  P.  Samuel 
and  Company,  Limited,  [1923]  1 K.B.  348;  Gowers  et  al.  v.  Lloyds 
and  National  Provincial  Foreign  Bank,  Ltd.,  [1938]  1 All  E.R.  766  at 
773;  Franco-Canadian  Mortgage  Company  v.  Greig  et  al.  (1917),  55 
S.C.R.  395;  Banque  d’Hochelaga  v.  Marshall  (1921),  31  Man.  R.  242, 
applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Chevrier  J. 
dismissing  the  action.  The  facts  are  stated  in  the  reasons  for 
judgment. 

12th  September  1947.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Aylesworth  JJ.A. 

F,  R.  Hume,  for  the  plaintiff,  appellant:  The  rule  of  law 

applied  by  the  trial  judge  is  well  established,  viz.,  that  one  who 
pays  money  to  an  agent  as  such,  with  the  intention,  express  or 
implied,  that  it  shall  be  paid  over  to  the  principal,  has  no  right 
to  recover  it  from  the  agent  after  it  has  been  paid  over  by  him 
to  the  principal:  see  Ex  parte  Hartop  (1806),  12  Ves.  349  at 

352.  But  the  rule  applies  only  where  the  person  paying  the 
money  knows  who  the  principal  is:  the  agent  must  name  his 
principal  as  the  person  to  be  responsible,  and  here  he  did  not  do 
so.  [Aylesworth  J.A.:  The  defendant  never  had  an  oppor- 

tunity to  name  his  principal.]  Then  the  cases  can  have  no 
application. 

Where  one  of  two  innocent  persons  must  suffer  because  of 
the  acts  of  a third,  the  one  who  makes  it  possible  for  the  fraud 
to  be  committed  must  sustain  the  loss:  The  Peoples  Bank  of 

Halifax  v.  Estey  (1904),  34  S.C.R.  429  at  439.  Here  the  defend- 
ant, by  endorsing  the  plaintiff’s  cheque  to  Weir,  made  it  pos- 
sible for  him  to  commit  the  fraud.  He  could  have  telephoned 
the  plaintiff  to  verify  Weir’s  story.  [Henderson  J.A.:  The 

plaintiff  could  equally  well  have  telephoned  the  defendant.] 
There  was  nothing  in  the  circumstances  to  require  him,  as  a 
reasonable  business  man,  to  do  so.  The  defendant  had  many 
agents,  as  the  plaintiff  knew,  and  the  cheque  was  made  pay- 


55— [1947]  O.R. 


838 


Ontario  Reports. 


[1947 J 


able  to  the  defendant.  The  defendant  enabled  Weir  to  commit 
the  fraud  by  giving  him  a blank  order-form,  or  other  letter- 
head. There  was  no  contract  between  the  parties  to  the  action 
giving  an  opportunity  to  disclose  who  the  defendant’s  principal 
was. 

The  rule  applied  by  the  trial  judge  applies  only  where  money 
is  paid  to  an  agent  with  the  intention  that  it  shall  be  used  by 
the  principal:  Snowdon  v.  Davis  (1808),  1 Taunt.  359,  127 

E.R.  872. 

An  innocent  agent  who  receives  money  through  the  fraud 
of  his  principal  is  liable  to  repay  it  unless  the  person  from  whom 
he  receives  it  has  been  guilty  of  carelessness.  Here  the  plaintiff 
did  nothing  that  would  not  be  done  in  the  ordinary  course  of 
business. 

J.  M.  Godfrey,  for  the  defendant,  respondent:  The  cases 

that  have  been  cited  are  based  on  contract.  Here  there  was  no 
contract,  no  holding-out,  and  no  ratification.  The  plaintiff’s 
only  possible  cause  of  action  is  for  money  had  and  received. 

Money  is  usually  paid  directly  to  manufacturers’  agents,  and 
orders  are  given  to  them.  Here  it  was  the  plaintiff’s  representa- 
tive who  made  it  appear  that  the  defendant  was  a party  to  the 
contract. 

Snowdon  v.  Davis,  supra,  was  a case  of  illegal  distraint,  and 
no  question  of  agency  arose. 

This  case  is  rather  one  where  money  was  paid  under  mistake 
of  fact  to  an  agent,  who  has  paid  it  away  to  his  principal.  In 
such  circumstances  there  is  no  right  to  recover  the  money  from 
the  agent:  Gowers  et  al  v.  Lloyds  and  National  Provincial 
Foreign  Bank,  Ltd.,  [1938]  1 All  E.R.  766  at  772,  referring  to 
Kleinwort,  Sons  and  Co.  v.  Dunlop  Rubber  Company  (1907), 
97  L.T:  263. 


F.  R.  Hume,  in  reply. 


Cur.  adv.  vult. 


20th  October  1947.  The  judgment  of  the  Court  was  deliv- 
ered by 

Hope  J.A.: — This  is  an  appeal  from  the  judgment  of  the 
Honourable  Mr.  Justice  Chevrier,  dated  the  9th  May  1947,  dis- 
missing the  plaintiff’s  claim  for  the  recovery  from  the  defend- 
ant of  the  sum  of  $1,160  paid  by  the  plaintiff  for  the  prepayment 
of  freight  on  an  order  for  600  kegs  of  nails  given  by  the  plain- 


C.A. 


Foundation  Co*  of  Ont*  v*  Barf  ram* 


Hope  J.A.  839 


tiff  to  one  Weir,  for  whom  the  defendant  is  alleged  to  have 
acted  as  a manufacturer’s  agent  in  Ontario. 

The  circumstances  were  brought  about  by  what  were  un- 
doubtedly fraudulent  misrepresentations  and  negotiations  en- 
tered into  by  the  said  Weir  with  both  the  plaintiff  and  the 
defendant.  Weir,  representing  himself  to  be  a non-resident  of 
Canada,  approached  the  defendant  Bartram,  who  was  a manu- 
facturer’s agent  in  the  city  of  Toronto,  with  the  proposal  that 
Bartram  should  act  as  agent  for  him  in  the  importation  of  nails 
from  Mexico,  for  which  Weir  apparently  held  the  rights  as  an 
importer.  Bartram  accepted  this  agency,  and  in  the  course  of 
some  little  time  immediately  following,  received  through  his 
various  salesmen  and  himself  a number  of  orders  for  nails  to  be 
so  imported.  Bartram  at  all  times  considered  Weir  as  principal 
in  such  transactions. 

Unknown  to  Bartram,  Weir  called  upon  the  plaintiff  com- 
pany, representing  that  he  was  a salesman  and  could  secure 
nails  for  them.  These  articles  being  a scarce  commodity,  the 
appellant,  without  making  any  particular  inquiries,  gave  Weir 
an  order  for  the  600  kegs.  It  is  clear  from  the  evidence  of  the 
plaintiff’s  accountant,  Longstaff,  who  made  out  and  gave  the 
cheque  to  Weir,  that  Weir  gave  him  to  understand  that  he  was 
in  fact  the  importer  of  the  nails,  but  that  owing  to  some  legal 
reasons,  he  was  compelled  to  act  through  an  agent  in  Canada. 
Weir  gave  to  the  plaintiff’s  officer  the  name  of  Bartram  as  his 
agent.  It  was  a term  of  the  order  that  the  freight  should  be 
prepaid.  An  order  form  was  prepared  in  the  name  of  Bartram, 
and  was  handed  to  Weir  together  with  a cheque  for  the  pre- 
payment of  the  freight,  such  cheque  being  payable  to  Bartram’s 
order.  Weir  then  took  the  cheque  to  Bartram  but  did  not 
deliver  to  Bartram  the  order  form,  but  told  Bartram  that  an 
order  would  be  forthcoming,  and  that  the  cheque  was  for  the 
prepayment  of  freight,  and  asked  that  it  should  be  endorsed 
over  to  him.  This  Bartram  did  in  the  ordinary  course  of  busi- 
ness. Weir  apparently  received  the  money,  and  it  was  only 
learned  some  time  subsequently  that  he  had  departed  with  it 
and  without  any  delivery  of  nails  being  effected. 

I am  of  opinion  the  learned  trial  judge  was  correct  in  dis- 
missing the  action. 
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In  Halsbury’s  Laws  of  England,  2nd  ed.,  vol.  1 (1931),  p. 
302,  s.  489,  the  law  with  respect  to  the  liability  of  agents  is 
thus  clearly  stated: 

“The  receipt  of  money  from  a third  person  by  an  agent  on 
his  principal’s  behalf,  does  not  in  itself  render  the  agent  per- 
sonally liable  to  repay  it  when  the  third  person  becomes  en- 
titled as  against  the  principal  to  repayment,  whether  the  money 
remains  in  the  agent’s  hands  or  not.  But  if  a third  person  pays 
money  to  an  agent  under  a mistake  of  fact,  or  in  consequence 
of  some  wrongful  act,  the  agent  is  personally  liable  to  repay  it, 
unless,  before  the  claim  for  repayment  was  made  upon  him,  he 
has  paid  it  to  the  principal  or  done  something  equivalent  to 
payment  to  his  principal.” 

The  appellant’s  contention  was  that,  both  the  plaintiff  and 
the  defendant  being  equally  innocent  in  connection  with  the 
fraud  committed  by  Weir,  the  defendant,  by  reason  of  the  fact 
that  he  had  enabled  the  fraud  to  be  committed  by  endorsing 
the  cheque  made  payable  to  him  to  his  principal  Weir,  must 
suffer  the  loss  occasioned  by  it. 

It  was  apparent  from  the  evidence  to  which  I have  herein- 
before referred  that  the  plaintiff  knew  that  Bartram  was  only 
agent  for  Weir. 

Erskine  L.C.  in  Ex  parte  Hartop  (1806),  12  Ves.  349  at 
352,  33  E.R.  122,  stated: 

“No  rule  of  law  is  better  ascertained,  or  stands  upon  stronger 
foundation  than  this;  that,  where  an  agent  names  his  principal, 
the  principal  is  responsible:  not  the  agent:  huty  for  the  applica- 
tion of  that  rule,  the  agent  must  name  his  principal  as  the 
person  to  be  responsible.”  I do  not  think  it  is  carrying  that  rule 
beyond  its  strict  application  to  apply  it  in  the  circumstances  of 
this  case. 

In  the  judgment  of  Lord  Mansfield  in  Snowdon  v,  Davis 
(1808),  1 Taunt.  359,  127  E.R.  872,  the  principle  is  laid  down 
that  (as  stated  in  the  headnote) : 

“To  make  it  a defence  to  an  agent  that  he  has  paid  over  the 
money,  it  is  necessary  that  the  money  should  have  been  paid 
to  the  agent  expressly  for  the  use  of  the  person  to  whom  he 
has  so  paid  it  over.” 

In  Scottish  Metropolitan  Assurance  Company , Limited  v. 
P.  Samuel  ayid  Company,  Limited,  [1923]  1 K.B.  348,  Bailhache 
J.  stated: 
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“Ever  since  the  decision  of  Lord  Mansfield  in  Buller  v.  Harri- 
son (1777),  2 Cowp.  565  [98  E.R.  1243],  it  has  been  held  that  the 
mere  passing  of  money  in  account  when  there  is  no  settled  account 
is  not  such  a payment  by  an  agent  as  will  excuse  him  from 
repaying  money  which  his  principal  is  not  entitled  to  retain. 
It  would  be  a different  matter  if  an  agent  had  paid  the  money 
over  to  his  principal  without  knowing  that  the  principal  was  not 
entitled  to  it.  In  such  a case  the  agent  would  be  a mere  conduit 
pipe,  and  the  person  who  has  paid  it  must  look  to  the  principal. 
All  this  is  now  old  law,  certainly  150  years  old.” 

In  Gowers  et  dl.  v.  Lloyds  and  National  Provincial  Foreign 
Bank,  Ltd.,  [1938]  1 All  E.R.  766,  Sir  Wilfrid  Greene  M.R.,  at 
p.  773,  states: 

“The  principle  on  which  an  agent  can  resist  repayment  may 
be  stated  in  the  words  used  in  the  House  of  Lords  in  Kleinwort, 
Sons,  and  Co.  v.  Dunlop  Rubber  Company  (1907),  97  L.T.  263. 
I will  read  the  statement  from  the  opinion  of  Lord  Atkinson, 
at  p.  265: 

“ ‘Whether  he  would  be  liable  if  he  dealt  as  agent  with  such 
a person  will  depend  upon  this,  whether,  before  the  mistake 
was  discovered,  he  had  paid  over  the  money  which  he  received 
to  the  principal,  or  settled  such  an  account  with  the  principal 
as  amounts  to  payment,  or  did  something  which  so  prejudiced 
his  position  that  it  would  be  inequitable  to  require  him  to  refund.’ 
“Without  exploring  the  exact  implications  of  that  last  case, 
where  ‘it  would  be  inequitable  to  require  him  to  refund,’  and  deal- 
ing only  with  the  question  of  repayment  to  the  principal,  it 
appears  to  me  that,  upon  the  facts  of  this  case,  that  is  exactly 
what  has  been  done,  and  that  the  principal  was  in  fact  the 
person  who  gave  the  instructions  and  sent  the  receipt  asking 
for  the  money  to  be  collected,  and  gave  instructions  as  to  how 
the  money  was  to  be  dealt  with.” 

Applying  this  principle  to  the  facts  of  the  present  case,  the 
defendant  paid  the  money  to  the  principal  Weir  without  knowl- 
edge of  any  wrongdoing  or  impropriety,  and  the  evidence  dis- 
closed that  the  plaintiff’s  officer  knew  that  in  making  a cheque 
payable  to  the  defendant  the  same  would  be  for  payment  to  Weir 
as  the  principal,  who  was  in  fact  the  actual  importer  of  the  nails. 

This  same  principle  is  supported  by  the  judgment  in  Franco- 
Canadian  Mortgage  Company  v.  Greig  et  al.,  55  S.C.R.  395,  38 
D.L.R.  109,  [1917]  2 W.W.R.  121,  in  which  it  was  held  that 
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where  money  has  been  paid  to  a person  in  his  character  as  agent 
and  has  by  him  been  paid  over  to  his  principal,  the  party  from 
whom  the  agent  received  it  cannot  recover  it  from  the  agent. 
Again,  in  Banque  d’Hochelaga  v.  Marshall,  31  Man.  R.  242, 
[1921]  2 W.W.R.  496,  61  D.L.R.  233,  the  Court  of  Appeal  of 
Manitoba,  after  dealing  with  the  case  of  Kleinwort,  Sons,  and 
Co.  V.  Dunlop  Rubber  Company,  above  cited,  held  that  where 
an  agent  has  innocently  received  money  paid  to  him  for  his 
principal  and  has  handed  it  over  to  that  principal,  it  cannot  be 
recovered  from  him  either  by  the  person  who  paid  it  or  by  the 
person  entitled  to  it. 

I think  the  authorities  are  clear  on  the  principle  above  set 
out. 

The  appeal  will  therefore  be  dismissed  with  csots. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  appellant : Elliott,  Hume,  McKague 
d Hume,  Toronto. 

Solicitors  for  the  defendant,  respondent:  Arnoldi,  Parry  <& 
Campbell,  Toronto. 


[COURT  OF  APPEAL.] 

Christie  v*  British  American  Oil  Company  Limited. 

Succession  Duties — Validity  of  Statute  as  Applied  to  Shares  in  Dominion 
Companies — The -Succession  Duty  Act,  1939,  2nd  sess.  iOnt.),  c.  1, 
s.  8 — The  Companies  Act,  1934  iDom.),  c.  33,  ss.  SSAO— Judgment  as 
to  Situs  of  Shares — Necessary  Parties  for  Such  Judgment. 

Section  8 of  the  Ontario  Succession  Duty  Act,  1939,  is  intra  vires  of 
the  Province  of  Ontario  even  where  its  effect  is  to  prohibit  the 
registration  of  a transfer  of  shares  in  a Dominion  company  standing 
in  the  name  of  a deceased  shareholder  until  after  the  consent  of  the 
Provincial  Treasurer  has  been  obtained.  The  statute  is  clearly  one 
passed  within  the  Province’s  taxing  powers  under  s.  92(2)  of  The 
British  North  America  Act,  and  there  is  no  conflict  between  its  pro- 
visions and  those  of  ss.  38  to  40  (and  particularly  s.  38)  of  the 
Dominion  Companies  Act. 

The  judgment  of  Chevrier  J.,  ante,  p.  455,  was  affirmed  in  the  result, 
but  the  Court  pointed  out  that  the  judgment  in  this  action  decided 
nothing  as  to  the  situs,  for  succession  duty  purposes,  of  the  shares 
in  question  in  the  action,  since  that  matter  was  not  properly  in  issue 
in  the  action,  nor  were  the  proper  parties  before  the  Court  for  a 
determination  of  the  question. 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Chevrier 
J.,  ante,  p.  455,  [1947]  3 D.L.R.  498,  dismissing  the  action. 

19th  September  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Fisher  and  Hogg  JJ.A. 
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J.  D.  Christie,  the  plaintiff,  in  person:  Section  8 of  The 

Succession  Duty  Act,  1939,  2nd  sess,  (Ont.),  c.  1',  if  it  is  sought 
to  apply  it  to  shares  in  a Dominion  company,  is  in  conflict  with 
ss.  38,  39  and  40  of  The  Companies  Act,  1934  (Dom.),  c.  33  and 
is  to  that  extent  ultra  vires.  It  constitutes,  as  applied  in  this 
case,  a restriction  on  the  transfer  of  shares,  and  this  is  ex- 
pressly prohibited  by  the  Dominion  statute.  The  Dominion 
legislation,  although  it  deals  with  matters  which  are  ordinarily 
within  the  sphere  of  property  and  civil  rights,  is  necessarily 
incidental  to  the  rest  of  the  Act,  which  is  clearly  within  the 
competence  of  the  Dominion,  and  hence  is  valid:  Attorney- 
General  for  Canada  v.  Attorney -General  for  the  Province  of 
Quebec;  Bank  of  Montreal  v.  Attorney -General  of  Quebec  and 
Attorney s-General  of  Saskatchewan,  Alberta  and  Manitoba, 
[1947]  A.C.  33,  [1947]  1 D.L.R.  81,  [1946]  3 W.W.R.  659. 
These  sections,  particularly  s.  38,  being  valid  Dominion  legisla- 
tion, must  prevail  over  the  Provincial  statute.  [Hogg  J.A!: 
Transfer  agents  normally  make  a charge  of  25  cents  for  record- 
ing a transfer.  Is  this  a violation  of  s.  38?]  The  relations  be- 
tween a company  and  its  shareholders  are  contractual:  In  re 

William  Metcalfe  and  Sons,  Limited,  [1933]  Ch.  142.  Where  a 
company  is  shown  to  have  refused  to  register  a transfer  at  the 
request  of  a shareholder,  the  latter  has  established  a prima 
facie  case  against  the  company. 

The  trial  judge  was  wrong  in  holding  that  the  situs  of  these 
shares  was  in  Ontario.  It  is  established  that  the  situs  of  shares 
is  where  they  would  be  dealt  with  by  the  registered  owner  in 
the  ordinary  course  of  affairs:  Treasurer  of  Ontario  v.  Blonde 

et  al.;  Treasurer  of  Ontario  v.  Aberdein  et  al.,  [1947]  A.C.  24, 
[1946]  4 D.L.R.  785,  [1946]  3 W.W.R.  683.  The  learned  trial 
judge  found  that  I had  made  a choice,  as  between  Toronto  and 
Montreal,  but  that  finding  was  not  in  accordance  with  the  facts 
established.  The  shares  have  no  Provincial  situs,  but  should 
be  held  to  be  situate  in  Canada. 

As  to  damages,  although  the  difficulty  arises  primarily  from 
the  position  taken  by  the  Provincial  Government,  nevertheless 
the  defendant  company  could  have  taken  steps  to  rectify  the 
situation,  and  it  is  therefore  liable  in  damages. 

D.  R.  C.  Harvey,  for  the  defendant,  respondent:  If  s.  8 of 

The  Succession  Duty  Act  is  valid,  the  defendant's  conduct  is 
justified;  if  it  is  invalid,  the  plaintiff  should  have  sued  the 
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Attorney-General  rather  than  the  defendant.  The  Ontario  stat- 
ute of  course  applies  only  if  the  shares  are  situate  in  Ontario. 
[Robertson  C.J.O.:  The  question  of  situs  cannot  arise  in  the 

action  as  framed.]  Section  38  of  the  Dominion  Companies  Act 
is  not  mandatory,  but  merely  permissive;  it  sets  out  the  require- 
ments of  a valid  transfer.  Section  8 of  the  Ontario  Succession 
Duty  Act  is  ancillary  to  the  general  taxing  provisions.  [Robert- 
son C.J.O.:  Why  did  the  defendant  company  take  the  position 
that  the  shares  were  situate  in  Ontario?]  It  did  not  decide  that 
question,  but  felt  itself  bound,  by  the  express  terms  of  the  Act, 
to  refuse  to  register  the  transfer  without  determination  of  the 
question  otherwise. 

C.  R.  Magonej  K.C.  (W.  D.  Blair,  with  him),  for  the  Attor- 
ney-General for  Ontario:  We  are  here  concerned  only  with  the 
constitutional  issue  raised  by  the  appellant  in  his  contention 
that  s.  8 of  the  Ontario  Succession  Duty  Act  is  ultra  vires  in  so 
far  as  it  conflicts  with  s.  38  of  the  Dominion  Companies  Act. 
There  is  no  such  conflict.  Section  38  restricts  only  a company 
itself;  it  provides  that  a company  shall  do  nothing  to  prevent 
a transfer  of  shares.  [Robertson  C.J.O.:  If  it  had  the  effect 

contended  for  by  the  appellant,  it  might  prevent  the  Court  from 
restraining  a transfer  by  injunction.]  It  is  clear  that  the  Prov- 
ince may  validly  legislate  so  as  to  affect  Dominion  companies 
doing  business  within  the  Province:  John  Deere  Plow  Company 
Limited  v.  Wharton,  [1915]  A.C.  330,  18  D.L.R.  353,  7 W.W.R. 
706,  29  W.L.R.  917.  The  whole  action  is  misconceived,  and  is 
an  attempt  to  secure  a judicial  determination,  by  an  indirect 
way,  of  the  question  whether  taxes  are  payable  in  Ontario: 
Warren  et  al.  v.  Union  Gas  Co.  of  Canada  Ltd.,  [1943]  4 D.L.R. 
668. 

The  shares  appear  to  be  clearly  situate  within  Ontario  under 
the  rules  laid  down  in  The  King  v.  The  Globe  Indemnity  Com- 
pany of  Canada;  Maxwell  et  al.  v.  The  King,  [1945]  O.R.  190, 
[1945]  2 D.L.R.  25,  and  the  Aberdein  case,  supra. 

The  plaintiff,  in  reply:  Section  38  of  the  Dominion  Com- 

panies Act  says  that  the  transfer  of  shares  may  not  be  re- 
stricted. [Hogg  J.A.  : But  surely  that  means  the  transfer  may 
not  be  restricted  by  the  company.  Here  the  restriction  is  by 
an  Act  of  the  Ontario  Legislature.] 


Cur.  adv.  vult. 
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20th  October  1947.  Robertson  C.J.O. : — This  is  an  appeal 
by  the  plaintiff  from  the  judgment  of  Chevrier  J.,  dated  16th 
May  1947,  whereby  the  action  was  dismissed  with  costs. 

The  appellant  is  a mining  prospector,  residing  in  the  city  of 
Winnipeg,  in  the  Province  of  Manitoba.  He  is  also  a member 
of  the  bar  of  that  Province.  He  and  his  mother,  now  deceased, 
were  the  joint  owners  of  2,444  shares  in  the  respondent  com- 
pany. The  mother,  who  also  resided  in  the  city  of  Winnipeg, 
died  there  on  the  21st  July  1943.  The  certificates  for  the  shares 
w^ere  physically  in  Winnipeg  at  the  time  of  her  death,  and  were 
not  endorsed  for  transfer  by  either  of  the  joint  holders.  At  the 
date  of  the  mother’s  death  the  shares  were  transferable  either 
at  Montreal,  in  the  Province  of  Quebec,  or  at  Toronto,  in  the 
Province  of  Ontario,  and  not  elsewhere. 

The  appellant  brought  this  action  on  12th  February  1947. 
He  alleged  in  his  statement  of  claim  that  on  the  15th  March 
1944,  he  called  at  the  office  in  Toronto  of  the  respondent  com- 
pany’s solicitors,  and  informed  them  that  he  desired  a trans- 
fer or  re-registration  of  the  shares,  showing  him  as  the  sole 
owner  thereof.  He  said  he  informed  the  solicitors  that  release 
of  succession  duty  with  respect  to  the  shares  had  been  requested 
by  him  from  the  Succession  Duty  Department  of  the  Province 
of  Ontario,  but  this  had  been  refused  by  the  Department  unless 
succession  duty  was  paid  on  the  shares,  and  this  he  refused  to 
do.  The  appellant  alleges  other  attempts  by  him  to  procure 
the  transfer  of  the  shares  at  the  office  of  the  respondent’s 
transfer  agents  in  Toronto,  and  his  inability  to  procure  such 
transfer  without  producing  a release  from  the  Succession  Duty 
Department  of  the  Province  of  Ontario.  The  appellant  there- 
upon brought  this  action,  and  claims  that  the  Provincial  Legis- 
lature could  not  constitutionally  interfere  with  the  operations 
of  the  respondent  company,  it  being  a company  incorporated 
under  a statute  of  the  Parliament  of  the  Dominion  of  Canada. 
He  further  asked  for  a mandatory  order  directing  the  respond- 
ent company  to  transfer  or  re-register  the  shares  in  his  name, 
without  the  production  of  any  release  in  respect  of  succession 
duty  from  the  Province  of  Ontario,  and  without  interference 
from  that  Province.  He  further  claimed  as  damages  the  differ- 
ence in  value  between  the  highest  market  price  the  shares  had 
reached  after  the  date  when  he  first  interviewed  the  respond- 
ent’s solicitor  in  Toronto  in  regard  to  their  transfer,  in  the  year 
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1944,  and  the  price  of  such  shares  on  the  exchange  at  the  date 
of  judgment,  if  it  should  be  lower. 

The  action  came  on  for  trial  before  Chevrier  J.  on  5th 
May  1947.  No  evidence  was  taken,  and  while  certain  facts, 
that  have  some  bearing  on  the  question  of  the  situs  of  the  shares 
at  the  time  of  the  mother’s  death,  were  stated  by  the  appellant, 
who  appeared  in  person,  no  formal  or  definite  agreement  upon 
the  facts  seems  to  have  been  made  between  the  parties  to  the 
action,  and  it  may  well  be  that  there  are  other  facts,  relevant  to 
that  question,  as  to  which  no  information  appears  on  the  record. 

The  Attorney-General  for  Ontario  had  been  served  with 
notice  pursuant  to  s.  32  of  The  Judicature  Act,  R.S.O.  1937,  c. 
100,  that  the  constitutional  validity  of  The  Succession  Duty 
Act  of  the  Province,  or  of  some  part  of  that  Act,  would  be 
brought  in  question  at  the  trial,  and  counsel  for  the  Attorney- 
General  appeared  pursuant  to  that  notice.  In  no  sense  was  the 
Province,  or  anyone  representing  its  interest,  made  a party  to 
the  action. 

The  learned  trial  judge,  after  hearing  the  parties  and  coun- 
sel for  the  ‘ Attorney-General,  reserved  his  judgment,  and  later 
he  directed  that  the  action  should  be  dismissed  with  costs.  In 
his  reasons  for  judgment  he  found  that  the  situs  of  the  shares 
for  the  purpose  of  the  Ontario  Succession  Duty  Act,  1939, 
2nd  sess.  (Ont.),  c.  1,  is  in  Ontario,  and  that  the  refusal  of  the 
respondent  to  effect  a transfer  of  the  shares  on  its  books,  as 
requested  by  the  appellant,  until  the  consent  of  the  Provincial 
Treasurer  had  been  obtained,  was  well  founded  in  law. 

In  my  opinion  the  learned  trial  judge  was  right  in  dismiss- 
ing the  action,  and  that  is  aU  that  is  done  by  the  judgment  for- 
mally entered.  I think  it  should  be  made  clear,  however,  that  the 
situs  of  the  shares  for  succession  duty  purposes  was  not  deter- 
mined in  this  action,  and  was  not  in  issue  as  between  the  parties 
to  the  action.  Counsel  for  the  Attorney-General  appeared  only 
in  response  to  the  notice  that  a constitutional  question  would 
be  raised  with  respect  to  the  validity  of  a Provincial  statute, 
and  his  appearance  at  the  trial  was  not  to  represent  any  party 
to  the  proceeding,  but  merely  to  argue  the  constitutional  ques- 
tion. A finding  in  this  action  adverse  to  the  appellant  as  to  the 
situs  of  the  shares  for  succession  duty  purposes  cannot  accom- 
plish anything,  and  it  should  be  made  plain  that  so  far  as  this 
action  is  concerned  the  question  of  situs  is  undetermined. 
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The  appellant  argued  that  s.  8 of  the  Ontario  Succession 
Duty  Act,  1939,  is  ultra  vires,  and  that  in  any  event  it  can  be 
given  no  effect  in  so  far  as  the  shares  of  a company  incor- 
porated under  The  Companies  Act,  1934,  24-25  Geo.  V (Dom.) 
c.  33,  are  concerned.  Reference  was  made  particularly  to 
ss.  38,  39  and  40  of  that  statute.  In  my  opinion  there  is  nothing 
in  either  of  the  propositions  of  the  appellant.  The  Ontario 
Succession  Duty  Act  is,  of  course^  a fetatute  that  imposes 
“taxation  within  the  Province  in  order  to  the  raising  of  a 
revenue  for  provincial  purposes”  under  the  authority  of  s.  92(2) 
of  The  British  North  America  Act.  Section  8 of  the  statute 
forbids  the  transferring,  or  permitting  the  transfer,  on  the  death 
of  any  person,  of  property  situate  in  Ontario,  unless  the  consent 
in  writing  of  the  Provincial  Treasurer  is  obtained.  The  sections 
of  the  Dominion  Companies  Act  that  were  cited  by  the  appellant 
relate  to  the  transfer  of  shares  in  companies  incorporated  under 
that  Act.  The  appellant  attached  chief  significance  to  the  words 
found  in  subs.  1 of  s.  38  that  “the  right  of  a holder  of  fully  paid 
shares  of  a public  company  to  transfer  the  same  may  not  be 
restricted”.  He  argued  that  the  Ontario  Succession  Duty  Act, 
and  particularly  s.  8,  were  in  conflict  with  this  provision  of  the 
Dominion  Companies  Act.  The  provisions  of  the  Dominion 
Companies  Act  do  not  prevent  the  Province  from  levying  taxes 
on  property  within  the  Province,  nor  do  they  prevent  the  Prov- 
ince making  effective  provision  to  secure  the  taxes  that  it 
imposes  on  property  within  the  Province.  The  sections  of  the 
Dominion  Companies  Act  to  which  reference  has  been  made 
are  concerned  with  the  conduct  of  companies  incorporated  under 
that  statute.  There  is,  for  example,  nothing  in  these  sections 
of  the  Dominion  Companies  Act  to  prevent  issued  shares  being 
pooled  or  put  in  escrow  by  the  holders,  to  restrict  their  transfer. 
In  a proper  proceeding  the  Court  may,  by  injunction,  restrain 
the  holder  of  shares  from  transferring  them  in  breach  of  con- 
tract, or  in  fraud  of  someone  else.  The  appellant  has  wholly 
misconceived  the  purpose  and  effect  of  the  provisions  of  the 
Dominion  Companies  Act  to  which  he  refers. 

In  stating  that  the  situs  of  the  shares  for  succession  duty 
purposes  was  not  determined  in  this  action,  I am  not  to  be 
understood  as  saying  that,  upon  the  statements  made  at  the 
trial  by  the  appellant,  a finding  that  the  situs  of  the  shares  in 
question  was  the  Province  of  Ontario,  at  the  date  of  the  death 
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of  the  mother,  could  not  be  supported,  if  that  matter  were  in 
issue.  The  appellant,  however,  seems  to  avoid  the  raising  of 
that  issue  in  any  manner  that  would  make  its  determination 
binding  upon  him.  A convenient  and  expeditious  way  of  deter- 
mining that  question  was  made  available  to  him  by  the  Treasurer 
of  Ontario  in  serving  a demand  for  succession  duty  upon  the 
appellant  under  s.  31  of  The  Succession  Duty  Act.  In  the  mean- 
time, while  seeking  to  compel  the  respondent  to  register  a 
transfer  of  the  shares,  the  appellant  has  refrained  from  produc- 
ing the  share  certificates,  without  which  no  transfer  can  be 
made,  and  has  ignored  the  notice  under  s.  31.  I am  unable  to  see 
any  merit  in  this  appeal,  and  it  should  be  dismissed,  with  costs. 

Fisher  J.A.  agrees  with  Robertson  C.  J.O. 

Hogg  J.A.: — I am  in  full  agreement  with  the  judgment  of 
my  Lord  the  Chief  Justice  in  this  appeal  and  with  the  reasons 
given  by  him  for  its  dismissal. 

I would  merely  like  to  add  that  with  respect  to  the  issue 
raised  that  s.  8 of  The  Succession  Duty  Act,  1939,  is  ultra  vires 
of  the  Province  of  Ontario  because  of  ss.  38,  39  and  40,  and 
particularly  s.  38,  of  the  Dominion  Companies  Act,  the  question 
of  the  right  of  the  Province  to  subject  companies  incorporated 
by  the  Dominion  Government  to  Provincial  legislation  of  general 
application,  having  as  its  subject  the  raising  of  revenue  by 
direct  taxation,  was  determined  by  the  Judicial  Committee  of 
the  Privy  Council  in  John  Deere  Plow  Company  v.  Wharton, 
[1915]  A.C.  330,  18  D.L.R.  353,  7 W.W.R.  706,  29  W.L.R.  917, 
and  in  Great  West  Saddlery  Company,  Limited  v.  The  King, 
[1921]  2 A.C.  91,  58  D.L.R.  1,  [1921]  1 W.W.R.  1034,  where 
it  was  held  that  even  when  a company  has  been  incorporated 
by  the  Dominion  Government  with  powers  to  trade,  it  is  not  the 
less  subject  to  Provincial  laws  of  general  application  enacted 
under  the  powers  conferred  by  s.  92  of  The  British  North 
America  Act,  with  respect  to  the  payment  of  taxes. 

In  the  latter  appeal.  Viscount  Haldane  said,  at  pp.  114-5: 

“It  must  now  be  taken  as  established  that  s.  91  enables  the 
Parliament  of  Canada  to  incorporate  companies  with  such  status 
and  powers  as  to  restrict  the  Provinces  from  interfering  with 
the  general  right  of  such  companies  to  carry  on  their  business 
where  they  choose,  and  that  the  effect  of  the  concluding  words 
of  s.  91  is  to  make  the  exercise  of  this  capacity  of  the  Dominion 
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Parliament  prevail  in  case  of  conflict  over  the  exercise  by  the 
Provincial  legislatures  of  their  capacities  under  the  enumerated 
heads  of  s.  92.  It  is  clear  that  the  mere  power  of  direct  taxa- 
tion is  saved  to  the  Province,  for  that  power  is  speciflcally  given 
and  is  to  be  taken,  so  far  as  necessary,  on  a proper  construction 
to  be  an  exception  from  the  general  language  of  s.  91,  as  was 
explained  by  Sir  Montague  Smith  in  delivering  the  judgment 
of  the  Judicial  Committee  in  Citizens  Insurance  Co.  v.  Parsons 
(1881),  7 App.  Cas.  108  [C.R.  [8]  A.C.  406,  1 Cart.  265].” 

Appeal  dismissed  with  costs. 

Solicitors  for  the  defendant,  respondent:  Lash  & Lash, 
Toronto. 


[COURT  OF  APPEAL.] 

Fusco  et  aL  v*  The  Toronto  Transportation  Commission. 

Municipal  Corporations — Powers  of  Ontario  Municipal  Board — Approval 
of  By-law — Limited  or  Temporary  Approval — Subsequent  Modifica- 
tion of  Order — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  406  (ci^s 
re-enacted  by  1941,  c.  35,  s.  13),  subss.  3 (as  re-enacted  by  1943, 
c.  16,  s.  11),  7 — The  Ontario  Municipal  Board  Act,  R.S.O.  1937,  c. 
60,  ss.  49,  94,  95. 

Under  subss.  3 and  7 of  s.  406  of  The  Municipal  Act,  as  amended,  the 
Ontario  Municipal  Board’s  approval  of  a by-law  may  not  only  be  for 
a limited  time,  but  may  be  with  respect  to  part  only  of  the  by-law. 
The  effect  of  the  two  subsections  is  to  confer  upon  the  Board  the 
pow^r  to  consider  each  and  every  part  of  a by-law  passed  pursuant 
to  s.  406,  and  to  limit  its  approval,  as  to  each  part  thereof,  to  such 
time  as  it  sees  fit,  which  need  not  necessarily  be  the  same  as  to  each 
part  of  the  by-law.  It  follows  that  it  may  give  its  unqualified 
approval  to  one  part,  and  approve  another  part  for  a limited  time 
only. 

The  powers  of  the  Board,  when  approving  a by-law  passed  under  s. 
406,  are  governed,  not  by  that  section  alone,  but  by  The  Ontario 
Municipal  Board  Act,  the  intention  of  which  clearly  is  that  the  Board 
shall  exercise  all  its  powers,  from  whatever  source  they  are  derived, 
with  respect  to  any  matter  upon  which  it  receives  jurisdiction  under 
that  Act  or  under  any  other  general  or  special  Act.  Re  City  of 
Toronto  and  Toronto  and  York  Radial  R.W.  Co.  and  County  of  York 
(1918),  42  O.L.R.  545,  applied.  It  follows  that  although  s.  406(3)  of 
The  Municipal  Act  expressly  empowers  the  Board  only  to  extend 
the  period  of  a limited  approval  of  a by-law,  and  does  not  empower  it 
to  reduce  that  period,  the  Board  has  power  to  reduce  such  a period 
under  its  general  powers  under  The  Ontario  Municipal  Board  Act. 
There  is  no  room  for  applying  the  maxim  expressio  unius  est  exclusio 
alterius.  Turgeon  v.  The  Dominion  Bank,  [1930]  S.C.R.  67  at  70-1, 
quoted  and  applied. 

An  appeal  from  an  order  of  the  Ontario  Municipal  Board. 

12th  September  1947.  The  appeal  was  heard  by  Henderson,, 
Hope  and  Aylesworth  JJ.A. 
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J.  Shirley  Denison,  K.C.,  for  the  appellants:  The  provision 

in  the  1943  order  that  the  term  of  the  restrictions  might  be  re- 
duced was  not  warranted  by  any  legislative  authority.  The 
legislation  in  force  at  the  time  of  this  order  permitted  the  Board 
to  limit  the  time  for  which  restrictions  were  to  be  in  effect,  and 
to  extend  the  time  originally  fixed,  but  there  was  no  provision 
for  reducing  a term  once  it  was  fixed:  s.  406(3)  of  The  Munic- 
ipal Act,  R.S.O.  1937,  c.  266,  as  re-enacted  by  1943,  c.  16,  s. 
11(1).  Further,  this  provision  was  invalid  in  that  it  applied 
only  to  the  lands  of  The  Toronto  Transportation  Commission, 
and  not  generally  to  all  lands  affected  by  the  by-law. 

Where  the  statute  expressly  authorizes  an  extension  of  the 
time,  without  mentioning  a reduction,  it  is  to  be  taken  that  the 
power  to  reduce  is  not  given : expressio  unius  est  exclusio  alterius. 

Generally,  I refer  to  Re  Toronto  Roman  Catholic  Separate 
School  Board  and  Price  (1923),  54  O.L.R.  224,  reversed  suh  nom. 
Board  of  Trustees  of  the  Roman  Catholic  Separate  Schools  for 
The  City  of  Toronto  v.  The  City  of  Toronto,  [1924]  S.C.R.  368, 
[1924]. 3 D.L.R.  113,  and  in  the  Privy  Council,  suh  nom.  City  of 
Toronto  Corporation  v.  Trustees  of  the  Roman  Catholic  Schools 
of  Toronto,  [1926]  A.C.  81,  [1925]  3 D.L.R.  880;  Re  Wilmot 
et  al.  and  The  City  of  Kingston,  [1946]  O.R.  437,  [1946]  3 
D.L.R.  790. 

J.  Palmer  Kent,  K.C.,  for  the  City  of  Toronto:  The  Board’s 
order  of  1943  was  not  questioned  when  it  was  made,  and  its 
validity  cannot  now  be  attacked.  The  Board  had  power  to  make 
the  1947  order  under  s.  59(c)  of  The  Ontario  Municipal  Board 
Act,  R.S.O.  1937,  c.  60.  It  is  entitled,  under  s.  59  ( j) , to  exercise 
such  powers  as  are  given  to  it  by  that  Act,  by  The  Municipal 
Act,  or  by  any  other  general  or  special  Act.  The  provisions 
of  s 406  of  The  Municipal  Act,  as  amended,  do  not  limit  the 
general  jurisdiction  of  the  Board  under  its  general  Act,  and  the 
latter  provides,  by  s.  94,  that  the  Board  may  direct  that  the 
whole  or  any  portion  of  an  order  shall  have  force  for  a limited 
time,  or  until  the  happening  of  a specified  event.  It  is  also 
empowered,  by  s.  49,  to  rehear  any  matter,  and  to  vary  any 
order  made  by  it. 

[Henderson  J.A.:  A specific  power  is  given  by  s.  406  of 

The  Municipal  Act.  Can  that  power  be  enlarged  by  reference 
to  any  other  statute?]  The  general  Act  clearly  contemplates 
that  other  matters  shall  be  added  to  the  jurisdiction  of  the 
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Board.  Since  the  Board  is  a purely  administrative  body,  it 
can  obtain  power  from  any  statute  validly  passed  by  the  Prov- 
ince: Re  City  of  Toronto  and  Toronto  and  York  Radial  R.W. 
Co.  and  County  of  York  (1918),  42  O.L.R.  545  at  556,  43  D.L.R. 
49,  23  C.R.C.  218. 

Gordon  N.  Shaver,  K.C.,  for  Hollinger  Bus  Lines,  Limited: 
Where  several  statutes  in  a series  deal  with  a particular  subject 
they  are  to  be  regarded  as  making  up  a code  of  law  in  the 
matter.  They  are  in  pari  materia,  and  are  to  be  read  together 
as  interpreting  and  supplementing  each  other:  31  Halsbury, 

2nd  ed.  1938,  p.  486,  para.  611;  Craies  on  Statute  Law,  4th  ed. 
1936,  p.  125.  Section  406  of  The  Municipal  Act  must  therefore 
be  read  with  The  Ontario  Municipal  Board  Act. 

The  maxim  expressio  unius  est  exclusio  alterius  is  not  to 
be  literally  applied  to  a statute  containing  many  provisions. 
There  may  have  been  poor  draftsmanship,  and  the  intention  of 
the  Legislature  should  be  ascertained.  Non-inclusion  does  not 
necessarily  mean  exclusion:  McLaughlin  v.  Westgarth  et  al. 

(1906),  75  L.J.P.C.  117,  22  T.L.R.  594;  Turgeon  v.  The  Domin- 
ion Bank,  [1930]  S.C.R.  67,  [1929]  4 D.L.R.  1028,  11  C.B.R.  205. 

7.  8.  Fairty,  K.C.,  for  The  Toronto  Transportation  Commis- 
sion, respondent:  The  Courts  should  be  loath  to  interfere  with 

an  administrative  body  such  as  the  Ontario  Municipal  Board. 
No  language  could  be  stronger  than  that  used  in  s.  94  of  The 
Ontario  Municipal  Board  Act. 

J.  Shirley  Denison,  K.C.,  in  reply:  Section  94  of  The  Ontario 
Municipal  Board  Act  is  very  wide  in  its  terms,  but  it  is  in  Part  VI 
of  the  Act,  which  is  entitled  “Practice  and  Procedure”.  It 
therefore  deals  with  practice  only,  and  cannot  confer  jurisdic- 
tion. The  question  is  whether  the  Board  has  a right  to  single 
out  a particular  individual  and  say  that  as  to  him  an  order  shall 
have  either  no  application,  or  a limited  application. 

Cur.  adv.  vult. 

20th  October  1947.  The  judgment  of  the  Court  was  deliv- 
ered by 

Aylesworth  J.A.: — This  is  an  appeal  under  s.  103  of  The 
Ontario  Municipal  Board  Act,  R.S.O.  1937,  c.  60,  from  an  order 
of  the  Ontario  Municipal  Board  made  on  28th  May  1947. 
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A brief  chronology  of  the  events  leading  to  the  appeal  will* 
be  useful  in  considering  the  arguments  submitted  in  support 
thereof. 

On  5th  April  1943  By-law  no.  15905  of  the  Corporation  of 
the  City  of  Toronto  (later  amended  by  By-law  no.  15965)  was 
passed,  restricting  to  use  for  private  residential  purposes  only 
lands  and  buildings  abutting  on  Strathmore  Boulevard  and  other 
streets.  The  by-law  was  enacted  pursuant  to  s.  406  of  The 
Municipal  Act,  R.S.O.  1937,  c.  266,  as  re-enacted  by  1941,  c.  35, 
s.  13.  At  the  time  of  the  passing  of  the  by-law,  subs.  3 of  s.  406 
of  The  Municipal  Act  read  as  follows: 

“No  part  of  any  by-law  passed  under  this  section  shall  come 
into  force  without  the  approval  of  the  Municipal  Board.” 

This  subsection  was  amended,  effective  14th  June  1943,  so 
as  to  read  as  follows: 

“No  part  of  any  by-law  passed  under  this  section  shall  come 
into  force  without  the  approval  of  the  Municipal  Board,  and 
such  approval  may  be  for  a limited  period  of  time  only,  and  the 
Board  may  extend  such  period  from  time  to  time  upon  applica- 
tion made  to  it  for  such  purpose.” 

Application  was  subsequently  made  to  the  Ontario  Munici- 
pal Board  for  approval  of  the  by-law  and  the  Board,  by  its 
order  dated  20th  December  1943,  approved  the  by-law  or  rather 
the  by-laws.  There  appears  in  the  Board’s  order  the  following 
proviso : 

“ . . . provided,  however,  that  the  restrictions  imposed  by  the 
said  by-law  shall  apply  to  the  property  owned  by  The  Toronto 
Transportation  Commission,  having  a frontage  of  103  feet  7^/2 
inches  on  Strathmore  Boulevard  only  for  the  term  of  ten  years, 
which  term  may  be  extended  by  the  Board  from  time  to  time 
upon  application  to  it  for  such  purpose  and  which  term  may  be 
reduced  either  prior  to  or  subsequent  to  such  term  or  terms  of 
ten  years  upon  application  by  the  said  Commission  to  the  Board 
for  such  purpose,  when  the  said  commission  is  able  to  produce 
a plan  satisfactory  to  the  Board  for  the  development  of  the 
said  property,  but  such  application  by  the  said  Commission  shall 
be  the  subject  of  a public  hearing  before  the  Board  after  due 
notice  thereof.” 

Some  time  later  an  application  such  as  is  mentioned  in  the 
above  proviso  was  made  and  the  Board,  by  its  further  order  of 
28th  May  1947,  ordered,  “pursuant  to  its  powers  that  its  Order, 
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dated  the  20th  day  of  December,  1943,  be  amended  to  provide 
that  the  period  of  ten  years  mentioned  in  such  order  for  the 
approval  of  the  said  By-law  as  amended  in  respect  of  the  prop- 
erty of  the  applicant.  The  Toronto  Transportation  Commission, 
shall  in  respect  of  the  westerly  fifty  feet  (50')  of  such  prop- 
erty be  reduced  to  a period  ending  on  the  date  of  the  present 
order.”  Further  clauses  in  this  last-mentioned  order  provided 
for  further  application  to  be  made  to  the  Board  for  a further 
or  other  order  in  respect  of  such  by-law  in  certain  circumstances, 
and  corrected  a clerical  error  so  that  the  words  ‘T03  feet  71/2 
inches”  in  the  order  of  20th  December  1943  be  . amended  to 
read  ‘T08  feet  71/2  inches”. 

Mr.  Denison  bases  his  appeal  upon  two  grounds.  He  argues 
that  subs.  3 of  s.  406  of  The  Municipal  Act  confers  a special 
power  upon  the  Board,  namely,  that  of  approval  of  the  by-law; 
that  this  special  power,  by  the  amendment  in  1943  of  the  sub- 
section in  question,  was  enlarged  in  a certain  way  only,  namely, 
by  conferring  upon  the  Board  the  power  to  approve  for  a limited 
period  of  time  only  and  to  extend  from  time  to  time,  but  not  to 
reduce  such  limited  period:  expressio  unius  est  exclusio  alterius. 
He  further  argues  that  in  any  event  the  Board  has  no  power 
to  single  out  one  piece  of  property  in  an  area  to  be  restricted 
and  to  limit  the  time  of  its  approval  only  as  to  that  particular 
piece  of  property.  He  therefore  urges  that  the  Board’s  order 
of  28th  May  1947  is  an  order  which  the  Board  has  no  power 
to  make,  and  that  it  must  be  treated  as  having  no  legal  effect. 

The  respondents  urge  that  the  relevant  jurisdiction  and 
powers  of  the  Board  are  to  be  found  not  only  in  the  said  section 
of  The  Municipal  Act  but  in  the  provisions  of  The  Ontario  Munic- 
ipal Board  Act,  R.S.O.  1937,  c.  60,  and  that  when  these  very 
wide  powers  are  looked  at,  the  jurisdiction  and  powers  of  the 
Board  are  ample  to  support  the  order  which  has  been  chal- 
lenged. 

Upon  an  examination  of  subss.  3 and  7 of  s.  406  of  The  Munic- 
ipal Act,  it  is  at  once  apparent  that  the  approval  of  the  Board 
may  not  only  be  for  a limited  period  of  time  but  may  be  with 
respect  to  part  only  of  the  by-law.  In  my  view,  the  effect  of 
the  two  subsections  is  to  confer  upon  the  Board  the  power  to 
consider  each  and  every  part  of  a by-law  passed  pursuant  to  the 
section,  and  to  limit  its  approval  as  to  each  part  thereof  for  such 
time  as  it  sees  fit,  which  period  of  time  need  not  necessarily  be 
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the  same  as  to  each  part  of  the  by-law  so  considered.  It  follows 
that  as  to  one  part  of  such  a by-law  the  Board  may  give  its 
unqualified  approval,  while  as  to  another  part  thereof  it  may 
see  fit  to  give  its  approval  for  a limited  period  of  time  only. 
The  second  objection  taken  by  the  appellants,  therefore,  fails  in 
view  of  the  provisions  of  s.  406  of  The  Municipal  Act. 

In  Re  City  of  Toronto  and  Toronto  and  York  Radial  R.W. 
Co.  and  County  of  York  (1918),  42  O.L.R.  545,  43  D.L.R.  49, 
23  C.R.C.  218,  this  Court  held  that  the  general  powers  conferred 
upon  the  Board  by  the  Board’s  general  Act  ought  to  be  looked 
at  in  supplement  of  the  provisions  of  a special  Act  in  order  to 
ascertain  the  right  of  the  County  of  York  to  appeal  from  an 
order  of  the  Board.  I think  the  principle  upon  which  that 
decision  proceeded  applies  equally  to  the  instant  appeal.  I do 
not  think  the  maxim  expressio  unius  est  exclusio  alterius  has 
any  application  in  the  present  instance.  As  was  said  by  New- 
combe  J.  in  Turgeon  v.  The  Dominion  Bank,  [1930]  S.C.R.  67 
at  70-1,  [1929]  4 D.L.R.  1028,.  11  C.B.R.  205: 

“The  maxim,  expressio  unius  est  exclusio  alterius^  enunciates 
a principle  which  has  its  application  in  the  construction  of  statutes 
and  written  instruments,  and  no  doubt  it  has  its  uses  when  it 
aids  to  discover  the  intention;  but,  as  has  been  said,  while  it  is 
often  a valuable  servant,  it  is  a dangerous  master  to  follow. 
Much  depends  upon  the  context.  One  has  to  realize  that  a 
general  rule  of  interpretation  is  not  always  in  the  mind  of  a 
draughtsman;  that  accidents  occur;  that  there  may  be  inad- 
vertence; that  sometimes  unnecessary  expressions  are  intro- 
duced, ex  ahundanti  cautela^  by  way  of  least  resistance,  to 
satisfy  an  insistent  interest,  without  any  thought  of  limiting 
the  general  provision;  and  so  the  axiom  is  held  not  to  be  of 
universal  application.” 

This  approach  to  the  application  of  the  maxim  has  often 
been  the  subject  of  judicial  pronouncement — see  Broom’s  Legal 
Maxims,  10th  ed.  1939,  pp.  443  et  seq.  A perusal  of  The  Ontario 
Municipal  Board  Act  makes  it  abundantly  clear,  I think,  that 
the  Act  has  in  specific  contemplation  the  exercise  by  the  Board 
of  all  of  its  powers  from  whatever  source  derived  with  respect  to 
any  matter  upon  which  it  receives  jurisdiction  under  The  Ontario 
Municipal  Board  Act  itself  or  any  other  general  or  special  Act: 
see  ss.  42,  43,  44,  46,  59(c),  (j). 
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Upon  reading  the  relevant  provisions  of  The  Ontario  Munic- 
ipal Board  Act  together  with  s.  406  of  The  Municipal  Act,  which, 
in  my  view,  is  the  proper  method  of  dealing  with  the  matter,  I 
have  no  difficulty  in  reaching  the  conclusion  that  the  order 
appealed  from  was  within  the  jurisdiction  and  powers  of  the 
Board.  The  Board,  under  subss.  3 and  7 of  s.  406  of  The  Munic- 
ipal Act,  had  authority  to  give  its  unqualified  approval  to  the 
by-law  save  as  to  the  specifically  mentioned  lands  of  the  Com- 
mission, and  to  give  its  approval  with  respect  to  those  lands  for 
a limited  period  of  time  only:  see  also  ss.  94(1)  and  95  of  The 

Ontario  Municipal  Board  Act.  Under  subs.  2 of  s.  94  of  The 
Ontario  Municipal  Board  Act,  the  Board  had  power  to  reserve 
further  directions  for  further  application.  Under  s.  49  of  that 
Act  the  Board  had  power  to  review,  rescind,  change,  alter  or 
vary  its  former  decision,  approval  or  order.  In  view  of  these 
provisions  of  The  Ontario  Municipal  Board  Act,  as  well  as  the 
provisions  of  s.  406  of  The  Municipal  Act,  I find  it  impossible 
to  come  to  any  conclusion  other  than  that  the  Board  was  free 
to  make  its  order  of  28th  May  1947,  which  is  the  order  com- 
plained of,  altogether  apart  from  and  without  necessarily  giv- 
ing any  effect  to  the  stipulation  made  in  its  previous  order  of 
20th  December  1943  to  the  effect  that  the  term  of  approval 
concerning  the  Commission’s  lands  might  be  reduced.  Without 
such  stipulation  the  Board,  under  s.  49  of  The  Ontario  Municipal 
Board  Act  above  referred  to,  could  have  amended  its  first  order, 
and  it  did  so  effectively  in  its  order  in  May  1947. 

For  these  reasons  I would  dismiss  the  appeal.  I do  not  think 
that  there  should  be  any  order  as  to  costs. 

Appeal  dismissed  without  costs. 

Solicitors  for  the  appellants:  Lester  d Russell,  Toronto. 

Solicitor  for  the  respondent:  I.  S.  Fairty,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Quon. 

Criminal  Law — Having  Weapon  while  Committing  Offence — The  Crim- 
inal Code,  R.S.C.  1927,  c.  36,  s.  122,  as  re-enacted  by  1938,  c.  44,  s.  7 — 

Meaning  and  Application  of  Bection^ — Armed  Robbery. 

The  words  “any  criminal  offence”  in  s.  122  of  The  Criminal  Code  are 
not  to  be  given  their  ordinary  meaning,  but  must  be  construed  as 
applying  only  to  offences  of  which  the  possession  of  a weapon  ca- 
pable of  concealment  is  not  an  essential  ingredient.  The  specific 
offence  created  by  s.  122  involves  the  commission  of  another  offence, 
and,  in  addition  thereto,  the  possession  of  a weapon.  It  is  clear  that 
where  possession  of  the  weapon  is  an  ingredient  of  the  other  offence, 
it  is  not  in  addition  to  that  offence.  Accordingly,  one  who  is  con- 
victed of  armed  robbery  cannot  also  be  convicted,  on  the  same  facts, 
of  an  offence  under  s.  122.  Rex  v.  Maskiew  (1945),  53  Man.  R.  281, 
not  agreed  with.  The  defence  in  such  circumstances  is  neither 
autrefois  convict  nor  res  judicata,  but  simply  that  the  facts  do  not 
constitute  an  offence  under  s.  122. 

An  appeal  by  an  accused  from  his  conviction.  The  accused 
appealed  in  writing,  and  counsel  was  appointed  by  the  Court  to 
argue  on  his  behalf. 

16th  September  1947.  The  appeal  was  heard  by  Laidlaw^ 
Roach  and  Aylesworth  JJ.A. 

Arthur  Maloney,  for  the  accused,  appellant:  This  appeal 

is  only  against  the  conviction  on  the  second  count,  under  s.  122 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  as  re-enacted  by  1938, 
c.  44,  s.  7.  This  conviction  should  be  quashed  on  the  principle 
of  res  judicata,  since  the  facts  necessary  to  constitute  an  offence 
under  s.  122  were  all  included  in  the  charge  of  armed  robbery, 
under  the  first  count,  to  which  the  accused  pleaded  guilty.  In 
particular,  it  was  an  essential  element  of  the  offence  charged 
in  the  first  count  that  the  accused  should  have  been  in  posses- 
sion of  a pistol,  which  is  the  very  offence  charged  in  the  second 
count. 

Rex  V.  Maskiew,  53  Man.  R.  281,  85  C.C.C.  138,  [1945]  3 
W.W.R.  529,  [1946]  1 D.L.R.  378,  appears  to  be  an  authority 
against  my  contention.  But  all  that  the  Court  dealt  with  in 
that  case  was  a special  plea  of  autrefois  convict  and  I concede 
that  that  plea  is  not  available  here,  since  the  offence  charged 
in  count  2 is  neither  the  same  offence  as  that  charged  in  count 
1,  nor  included  therein.  It  does  not  appear  that  the  principle 
of  res  judicata  was  raised  in  that  case. 

It  is  doubtful  whether  the  plea  of  autrefois  convict  is  per- 
missible on  a trial  under  Part  XVIII,  which  seems  to  contem- 
plate only  two  possible  pleas,  guilty  or  not  guilty:  Rex  v. 
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Taylor  (1914),  7 Alta.  L.R.  72,  22  C.C.C.  234,  5 W.W.R.  1105, 
26  W.L.R.  652,  15  D.L.R.  679.  But  the  defence  of  res  judicata 
is  available  under  a general  plea  of  not  guilty. 

There  has  been  a difference  of  judicial  opinion  as  to  whether 
or  not  the  terms  res  judicata  and  autrefois  convict  or  acquit  are 
synonymous.  I submit  that,  at  least  in  Ontario,  it  is  settled 
that  they  are  not:  Rex  v.  Quinn  (1905),  11  O.L.R.  242,  10  C.C.C. 
412.  The  special  pleas  do  not  exhaust  the  application  of  the 
maxim  nemo  debet  bis  vexari  pro  uno  et  eadem  causa.  The 
authorities  are  collected  in  Tremeear’s  Criminal  Code,  5th  ed. 
1943,  pp.  1129-1145.  Rex  v.  Quinn  has  been  referred  to  in 
subsquent  decisions  in  Ontario,  and  in  none  of  them  has  dis- 
agreement been  expressed:  see  Rex  v.  Manchuk  or  Munchuk, 
[1938]  O.R.  385  at  391  (reversed  on  other  grounds  [1938] 
S.C.R.  341,  70  C.C.C.  161,  [1938]  3 D.L.R.  693) ; Rex  v.  Sweet- 
man,  [1939]  O.R.  131,  71  C.C.C.  171,  [1939]  2 D.L.R.  70;  Rex 
V.  Gosselin,  50  C.C.C.  287,  [1928]  1 W.W.R.  134. 

The  principle  of  res  judicata  extends  to  all  issues  of  fact  and 
law  necessary  to  the  earlier  decision:  Rex  v.  Logan  (No.  2),  81 
C.C.C.  369,  [1944]  2 W.W.R.  221;  Wemyss  v.  Hopkins  (1875), 
L.R.  10  Q.B.  378.  Rex  v.  Barron  (1914),  10  Cr.  App.  R.  81,  and 
Rex  V.  Norton  (1910),  5 Cr.  App.  R.  197,  are  distinguishable, 
and  not  applicable  to  the  defence  of  res  judicata. 

C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent : Even 
if  the  defence  of  res  judicata  is  still  available  in  some  cases. 
Parliament  has  full  power  to  abolish  it  in  particular  cases,  and 
the  wording  of  s.  122  is  such  that  it  must  be  taken  to  be  in- 
applicable here.  The  words  “any  criminal  offence”  are  ex- 
tremely wide,  and  undoubtedly  include  the  offence  of  armed 
robbery.  I rely  on  Rex  v.  Maskiew,  supra,  and  submit  that  it 
was  rightly  decided,  and  should  be  followed. 

In  Rex  V.  Bayn,  [1932]  2 W.W.R.  113,  59  C.C.C.  89,  the 
Court  definitely  refused  to  follow  Rex  v.  Quinn,  supra.  Rex  v. 
Barron,  supra,  was  approved  by  this  Court  in  Rex  v.  Brown, 
[1945]  O.R.  869,  85  C.C.C.  91,  [1946]  1 D.L.R.  741. 

Arthur  Maloney,  in  reply:  In  interpreting  s.  122,  the  Court 
should  adopt  that  interpretation  which  interferes  least  with  the 
common  law:  Craies  on  Statute  Law,  4th  ed.  1936,  p.  171.  The 
words  “any  criminal  offence”  should  be  limited  to  offences  not 
involving  possession  of  a weapon  as  an  essential  element. 
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The  Crown  is  bound  by  the  particulars  it  gives,  whether 
voluntarily  or  in  compliance  with  an  order:  Rex  v.  Carswell 

(1916),  10  Alta.  L.R.  76,  26  C.C.C.  288  at  300,  10  W.W.R.  1027, 
34  W.L.R.  1042,  29  D.L.R.  589;  Rex  v.  Roberts;  Rex  v.  Yuen; 
Rex  V,  Wong,  66  C.C.C.  298,  [1936]  2 W.W.R.  387,  [1936]  4 
D.L.R.  492. 

Cur.  adv.  vult. 

27th  October  1947.  The  judgment  of  the  Court  was  deliv- 
ered by 

Roach  J.A.: — The  appellant  was  convicted  in  the  County 
Court  Judge’s  Criminal  Court  for  the  County  of  York  on  14th 
May  1947,  on  two  counts : 

First,  that  at  the  city  of  Toronto,  on  or  about  the  30th 
March  1947,  being  armed  with  an  offensive  weapon,  to  wit  a 
pistol,  he  robbed  Sam  Lun  of  the  sum  of  $75  in  money. 

Second,  that  at  the  city  of  Toronto  on  or  about  the  30th 
March  1947,  he  had  upon  his  person  a pistol  or  revolver  or 
firearm  capable  of  being  concealed  upon  the  person  while  com- 
mitting a criminal  offence. 

To  the  first  charge  the  appellant  pleaded  guilty,  and  to  the 
second  charge  not  guilty.  Evidence  was  submitted  on  the 
second  charge  and  he  was  found  guilty  and  sentenced  on  the 
first  charge  to  two  years  in  the  penitentiary  and  on  the  second 
charge  to  a further  term  of  two  years  consecutive. 

He  now  appeals  his  conviction  on  the  second  charge. 

The  first  charge  was  laid  under  s.  446(c)  and  the  second 
under  s.  122  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  as  re- 
enacted by  1938,  c.  44,  s.  7.  Those  sections  provide  as  follows: 

“446.  Everyone  is  guilty  of  an  indictable  offence  . . . who 

“(c)  being  armed  with  an  offensive  weapon  or  instrument 
robs,  or  assaults  with  intent  to  rob  any  person.” 

“122.  (1)  Every  one  who  has  upon  his  person  a rifie,  shot- 

gun, pistol,  revolver  or  any  firearm  capable  of  being  concealed 
upon  the  person  while  committing  any  criminal  offence  is 
guilty  of  an  offence  against  this  section  and  liable  to  imprison- 
ment for  a term  not  less  than  two  years  in  addition  to  any 
penalty  to  which  he  may  be  sentenced  for  the  first  mentioned 
offence,  and  an  offence  against  this  section  shall  be  punishable 
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either  on  indictment  or  summary  conviction  in  the  same  man- 
ner as  the  first  mentioned  offence.” 

It  is  clear,  and  not  disputed,  that  the  pistol  referred  to  in 
the  second  charge  is  the  same  pistol  as  is  referred  to  in  the  first 
charge,  and  the  criminal  offence  referred  to  in  the  second 
charge  is  the  one  contained  in  the  first  charge. 

Counsel  for  the  appellant  argued  in  this  court,  as  it  was 
argued  in  the  court  below,  that  the  conviction  on  the  first 
charge  was  a bar  to  a conviction  on  the  second  on  the  principle 
of  res  judicata. 

In  my  opinion  it  is  clear  that  the  appellant  has  a complete 
defence  to  the  second  charge,  but  it  is  not  the  defence  of  res 
judicata.  It  is  simply  this,  that  the  facts  do  not  come  within 
the  offence  created  by  s.  122. 

It  may  be  well  that  I should  at  once  state  my  interpretation 
of  s.  122.  It  is  this,  that  the  words  “any  criminal  offence”  do 
not  include  any  criminal  offence  an  essential  element  of  which 
is  the  possession  upon  the  person  of  a pistol,  revolver  or  any 
firearm  capable  of  being  concealed  upon  the  person. 

I concede  at  once  that  the  words  “any  criminal  offence”, 
standing  by  themselves,  are  exhaustive  and  would  include  each 
and  every  offence  created  by  the  Code,  but  I have  not  even  the 
fragment  of  a doubt  that  as  they  appear  in  s.  122  Parliament 
did  not  intend  that  they  should  be  given  that  exhaustive  meaning 
but  intended  rather  that  they  should  be  given  the  restricted 
meaning  which  I have  stated. 

In  construing  any  statute  the  intention  of  the  legislative 
authority  which  created  it  must  always  be  the  object  of  our 
search,  and  to  guide  us  in  that  search  canons  of  construction 
long  recognized  as  dependable  beacon-lights  are  available  and 
should  be  followed.  It  is  appropriate  that  I at  once  refer  to  some 
of  them. 

In  Russell  on  Crime,  9th  ed.  1936,  p.  47,  the  author,  quoting 
from  the  judgment  of  the  Privy  Council  in  The  ''Gauntlet” 
(1872),  L.R.  4 P.C.  184,  states  the  general  rule  for  the  con- 
struction of  penal  statutes  thus: 

“No  doubt  all  penal  statutes  are  to  be  construed  strictly — 
that  is  to  say,  the  Court  must  see  that  the  thing  charged  as  an 
offence  is  within  the  plain  meaning  of  the  words  used;  must  not 
strain  the  words  on  any  notion  that  there  has  been  a slip,  that 
there  has  been  a casus  omissus;  that  the  thing  is  so  clearly  with- 
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in  the  mischief  that  it  must  have  been  intended  to  be  included, 
and  would  have  been  included  if  thought  of.  On  the  other  hand, 
the  person  charged  has  a right  to  say  that  the  thing  charged, 
though  within  the  words  is  not  within  the  spirit  of  the  enactment. 
But  where  the  thing  is  brought  within  the  words  and  within  the 
spirit,  there  a penal  enactment  is  to  be  construed,  like  any  other 
instrument,  according  to  the  fair  common-sense  meaning  of  the 
language  used;  and  the  Court  is  not  to  find  or  make  any  doubt 
or  ambiguity  in  the  language  of  a penal  statute  where  such 
doubt  or  ambiguity  would  clearly  not  be  found  or  made  in  the 
same  language  in  any  other  instrument.” 

In  Grey  v.  Pearson  (1857),  6 H.L.  Cas.  61  at  106,  10  E.R. 
1216,  Lord  Wensleydale  enunciated  a rule,  referred  to  as  the 
“golden  rule”,  thus: 

“ ...  in  construing  wills  and  indeed  statutes,  and  all  written 
instruments,  the  grammatical  and  ordinary  sense  of  the  words 
is  to  be  adhered  to,  unless  that  would  lead  to  some  absurdity,  or 
some  repugnance  or  inconsistency  with  the  rest  of  the  instru- 
ment, in  which  case  the  grammatical  and  ordinary  sense  of  the 
words  may  be  modified,  so  as  to  avoid  that  absurdity  and  incon- 
sistency, but  no  farther.” 

In  Nuth  V.  Tamplin  (1881),  8 Q.B.D.  247,  Jessel  M.R.,  at  p. 
253,  stated  the  rule  thus: 

“ . . . any  one  who  contends  that  a section  of  an  Act  of 
Parliament  is  not  to  be  read  literally  must  be  able  to  shew  one 
of  two  things,  either  that  there  is  some  other  section  which  cuts 
down  its  meaning,  or  else  that  the  section  itself  (if  read  literally) 
is  repugnant  to  the  general  purview  of  the  Act.” 

In  The  Attorney  General  v.  Willem  et  al.  (1863),  2 H.  & C. 
431,  159  E.R.  178,  Pollock  C.B.  said  this: 

“In  endeavouring  to  discover  the  true  construction  of  . . . 
[any  particular  clause  of  a statute]  the  first  matter  to  be  attended 
to  is  no  doubt  the  actual  language  of  the  clause  itself  as  intro- 
duced by  the  preamble;  secondly,  the  words  or  expressions 
which  obviously  are  by  design  omitted;  and,  thirdly,  the  con- 
nexion of  the  . . . clause  with  other  clauses  in  the  same  statute, 
and  the  conclusions  which  on  comparison  with  other  clauses 
may  reasonably  and  obviously  be  drawn  ...  [If  this  comparsion 
of  one  clause  with  the  rest  of  the  statute]  makes  a certain 
proposition  clear  and  undoubted,  the  Act  must  be  construed 
accordingly,  and  ought  to  be  so  construed  as  to  make  it  a con- 
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sistent  and  harmonious  whole.  If  after  all  it  turns  out  that 
that  cannot  be  done,  the  construction  that  produces  the  greatest 
harmony  and  the  least  inconsistency  is  that  which  ought  to 
prevail.” 

In  Craies  on  Statute  Law,  4th  ed.  1936,  p.  168,  the  author 
quotes  what  was  said  in  the  very  old  case  of  Stradling  v.  Morgan 
(1560),  Plowd.  199  at  204,  75  E.R.  305,  as  follows: 

“The  Judges  of  the  law,  in  all  times  past,  have  so  far  pur- 
sued the  intent  of  the  makers  of  statutes,  that  they  have  ex- 
pounded Acts  which  are  general  in  words  to  be  but  particular 
where  the  intent  was  particular  . . . The  sages  of  the  law 
heretofore  have  construed  statutes  quite  contrary  to  the  letter 
in  some  appearance,  and  those  statutes  which  comprehend  all 
things  in  the  letter  they  have  expounded  to  extend  but  to  some 
things,  and  those  which  generally  prohibit  all  people  from  doing 
such  an  act  they  have  interpreted  to  permit  some  people  to  do 
it,  and  those  which  include  every  person  in  the  letter  they  have 
adjudged  to  reach  to  some  persons  only,  which  expositions  have 
always  been  founded  upon  the  intent  of  the  Legislature,  which 
they  have  collected,  sometimes  by  considering  the  cause  and 
necessity  of  making  the  Act,  sometimes  by  comparing  one  part 
of  the  Act  with  another,  and  sometimes  by  foreign  circum- 
stances, so  that  they  have  ever  been  guided  by  the  intent  of 
the  Legislature,  which  they  have  always  taken  according  to  the 
necessity  of  the  matter,  and  according  to  that  which  is  conso- 
nant to  reason  and  good  discretion.” 

The  law-books,  both  the  reports  and  the  texts,  are  full  of 
cases  expressing  the  foregoing  rules  in  varied  language. 

Guided  by  the  rules  thus  variously  stated,  I now  turn  to 
s.  122  and  consider,  first,  what  is  its  plain  meaning  standing  by 
itself;  second,  what  is  its  meaning  when  considered  with  other 
sections  of  the  Code,  having  in  mind  “repugnancy”,  “inconsist- 
ency” and  an  “harmonious  whole”;  and  finally,  what  is  its 
meaning  having  regard  to  the  mischief  at  which  it  is  directed? 

It  is  important  to  keep  in  mind  that  s.  122  creates  a specific 
offence  and  imposes  a specific  penalty  for  its  commission.  That 
penalty  is  not  additional  punishment  attaching  to  the  commission 
of  “any  other  offence”,  but  is  the  sanction  imposed  for  the 
commission  of  the  specific  offence  defined  by  that  section. 

Now  what  are  the  ingredients  of  the  offence  thus  created? 
They  are: 
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First,  the  committing  of  “any  criminal  offence”;  and  in 
addition  thereto, 

Second,  concurrently  therewith,  having  upon  the  person  a 
pistol,  etc.,  capable  of  being  concealed  upon  the  person. 

The  section  does  not  include  the  words  “in  addition  thereto”; 
those  are  my  words.  I have  used  them  to  emphasize  that  there 
are  two  distinct  elements,  the  coexistence  of  which  constitute 
the  crime.  To  my  mind,  looking  at  the  section  by  itself  it  is 
impossible  to  analyze  it  and  break  it  down  into  its  essential 
ingredients  in  any  other  way. 

It  then  becomes  obvious  that  when  the  first  ingredient  con- 
sists of  the  commission  of  an  offence  an  essential  element  of 
which  is  the  possession  of  a pistol,  etc.,  capable  of  concealment 
on  the  person,  such  possession  is  not  in  addition  to  the  first 
ingredient  but  is  part  of  it,  and  when  there  is  the  one  ingredient 
and  not  the  other  coexistent  with  it  the  facts  do  not  come  with 
the  section. 

I proceed  now  to  consider  s.  122  in  relation  to  other  sec- 
tions, all  re-enacted  by  1932-33,  c.  25. 

Section  118  makes  it  an  indictable  offence,  punishable  by  a 
term  of  imprisonment  not  exceeding  five  years,  for  anyone  to 
have  upon  his  person  elsewhere  than  in  his  dwelling  house,  etc., 
without  having  a permit  in  Form  76,  a pistol,  revolver,  or  other 
firearm,  capable  of  being  concealed  upon  the  person.  No  one 
would  suggest  that  Parliament  intended  that  a person  against 
whom  all  that  can  be  said  is  that  he  had  a revolver  elsewhere 
than  in  his  dwelling  house,  etc.,  without  a permit  should  be 
liable  to  be  also  convicted  under  s.  122,  and  yet  an  offence 
against  s.  118  would  be  included  in  the  words  “any  criminal 
offence”  if  those  words  were  to  be  given  their  ordinary  exhaus- 
tive meaning.  One  would  say  without  hesitation  that  s.  118 
deals  with  mere  possession  without  a permit,  while  s.  122  deals 
with  possession,  either  with  or  without  a permit,  while  com- 
mitting some  offence  other  than  the  offence  created  by  s.  118. 

Next  take  s.  115.  It  makes  it  an  indictable  offence  punish- 
able by  five  years’  imprisonment  for  any  person  to  have  in  his 
custody  or  possession,  or  to  carry,  “any  offensive  weapon  for 
any  purpose  dangerous  to  the  public  peace”.  A pistol  or  revolver 
is  an  offensive  weapon  and  they  are  both  capable  of  conceal- 
ment upon  the  person.  An  offence  against  s.  115  is  complete 
when  there  is,  first,  possession,  custody  or  carrying  of  an  offen- 
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sive  weapon,  and  second,  the  unlawful  purpose.  Now  take  the 
case  of  an  accused  charged  specifically  with  having  in  his  pos- 
session an  offensive  weapon,  to  wit,  a revolver,  for  a purpose 
dangerous  to  the  public  peace.  Assume  that  the  possession 
and  the  unlawful  purpose,  and  nothing  more,  are  proved  against 
him.  Conviction  follows.  Then  did  Parliament  by  s.  122  in- 
tend that  such  a person  should  be  also  liable  to  conviction  of 
the  additional  offence  thereby  created?  In  my  opinion  it  did 
not.  I look  in  vain  for  any  purpose  which  Parliament  could 
have  intended  to  satisfy  by  making  two  offences  out  of  those 
identical  facts  and  rendering  the  offender  liable  for  both. 

Then  take  s.  116,  which  makes  it  an  offence  'Tf  two  or  more 
persons  openly  carry  offensive  weapons  in  a public  place  in  such 
manner  and  under  such  circumstances  as  are  calculated  to  create 
terror  and  alarm”.  That  offence  is  punishable  on  summary 
conviction  by  a penalty  not  exceeding  $40  and  not  less  than  $10 
and  in  default  of  payment  by  imprisonment  for  a term  not  ex- 
ceeding 30  days.  The  offensive  weapons  would  include  revolvers, 
pistols,  etc.,  capable  of  concealment  on  the  person.  I think  it 
would  be  preposterous  to  conclude  that  Parliament  intended 
that  persons  convicted  under  that  section,  with  its  comparatively 
light  sentence,  should,  without  any  other  circumstance,  be  liable 
to  be  also  convicted  under  s.  122,  with  its  compulsory  and  much 
more  severe  sentence,  and  yet  if  the  words  “any  criminal  offence” 
contained  in  s.  122  are  to  be  given  their  ordinary  exhaustive  mean- 
ing that  would  be  the  result. 

The  foregoing  reference  to  other  sections  of  the  Code  will 
suffice  to  show  that  Parliament  did  not  intend  that  the  words 
“any  criminal  offence”  in  s.  122  should  be  given  their  ordinary 
exhaustive  meaning. 

Then  what  meaning  did  Parliament  intend  should  attach  to 
the  words  in  question?  That  can  be  ascertained  by  looking  to 
see  the  particular  mischief  at  which  the  section  is  directed. 

It  will  be  observed  that  s.  122  is  one  of  a group  of  sections, 
viz.^  ss.  115  to  129  both  inclusive,  headed  “Offensive  Weapons”. 
Offensive  weapons  include  both  those  that  are  capable  of  con- 
cealment on  the  person  and  those  that  are  not.  Certain  sanc- 
tions are  imposed  with  relation  to  the  whole  class,  and  certain 
additional  sanctions  are  imposed  with  relation  to  those  that  are 
capable  of  concealment  on  the  person.  Let  us  look  at  the  mis- 
chief at  which  each  of  the  various  sections  is  aimed,  excluding 
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for  the  time  being  s.  122.  These  are:  possession  for  a purpose 
dangerous  to  the  public  peace  (s.  115)  ; possession  in  a public 
place  by  two  or  more  persons  in  such  a manner  and  under  such 
circumstances  as  are  calculated  to  cause  terror  and  alarm  (s. 
116) ; possession  with  intent  to  injure  any  person  (s.  123) ; pos- 
session by  smugglers  (s.  117) ; pointing  firearms  or  air  guns 
(s.  124) ; possession  without  a permit  etc.  (ss.  118  and  119) ; and 
other  sections  in  the  group  dealing  with  sales,  transfer,  regis- 
tration, etc.  The  foregoing  brief  descriptions  of  the  sections 
indicate  the  mischief  at  which  each  is  aimed. 

There  is  another  type  of  mischief  not  covered  by  any  of  the 
above,  viz.^  the  mere  possession  of  a weapon  capable  of  conceal- 
ment on  the  person  by  an  offender  while  committing  a crime, 
which  type  of  mischief  can  be  the  better  appreciated  by  illus- 
tration. Take  the  case  of  an  offender  who  commits  the  offence 
of  car-theft.  If  while  committing  it  he  has  in  his  possession  a 
revolver  or  pistol  capable  of  concealment  that  circumstance 
aggravates  the  offence  and  Parliament  has  so  recognized  that 
circumstance  and  by  s.  122  has  made  such  possession  an  ad- 
ditional offence,  punishable  by  a specific  penalty.  Using  that 
illustration,  it  might  be  argued  that,  if  my  interpretation  of  s. 
122  is  correct,  the  thief  is  liable  under  that  section  if  he  does 
not  use  the  revolver  in  order  to  commit  the  theft,  whereas  if 
he  does  use  it  he  is  not  so  liable.  I entirely  agree  that  that  is 
the  result.  Indeed  it  serves  to  illustrate  what  Parliament  had 
in  mind.  If  the  thief  should  use  the  revolver  in  order  to  commit 
the  theft,  he  would  be  guilty  of  armed  robbery  and  there  would 
be  no  need  for  s.  122,  because  he  could  be  adequately  punished 
for  that  offence,  an  essential  element  of  which  is  the  possession 
of  the  weapon.  On  the  other  hand,  if  he  should  not  use  the 
weapon,  then,  without  s.  122,  he  might  conceivably  go  unpun- 
ished for  that  additional  aggravating  circumstance,  viz,,  the 
possession  of  it.  If  the  thief  had  a permit  to  cover  the  revolver 
s.  118  or  s.  119  would  not  apply.  If  he  could  satisfy  the  tribunal 
that  he  did  not  have  it  for  a purpose  dangerous  to  the  public 
peace,  then  he  could  not  be  convicted  under  s.  115;  or  if  he  could 
satisfy  the  Court  that  he  did  not  intend  to  use  the  weapon  to 
injure  any  person,  then  he  could  not  be  convicted  under  s.  123. 
There  is  no  other  section  in  the  Code  of  which  I am  presently 
aware  that  would  apply  and  render  the  offender  liable  to  be 
punished  for  the  additional  circumstance  of  having  possession. 
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So  Parliament,  recognizing  the  gravity  of  the  circumstance, 
created  the  offence  embodied  in  s.  122.  Parliament  did  not 
intend  to  say,  and  in  my  opinion  did  not  say,  by  s.  122,  that  it 
was  a separate  and  distinct  offence  to  have  possession,  etc., 
while  committing  another  offence  that  is  impossible  without 
possession. 

The  words  “any  criminal  offence”  must  be  given  the  modified 
meaning  which  I earlier  stated.  To  do  so  avoids  repugnancy 
and  inconsistencies  and  results  in  an  “harmonious  whole”.  That 
interpretation  is  “consonant  to  reason”  and  in  my  firm  opinion 
gives  to  the  section  the  full  effect  which  Parliament  intended. 

I am  quite  aware  that  this  decision  is  in  conflict  with  the 
decision  of  the  Court  of  Appeal  of  Manitoba  in  Rex  v.  Maskiew, 
53  Man.  R.  281,  85  C.C.C.  138,  [1945]  3 W.W.R.  529,  [1946] 
1 D.L.R.  378.  Counsel  for  the  Crown  in  this  Court  cited  that 
decision.  Counsel  for  the  appellant  faced  it,  and  pointed  out 
that  the  Court  there  simply  rejected  the  argument  of  autrefois 
convict  and  that  the  defence  of  res  judicata  was  not  argued. 
He  cited  such  cases  as  Wemyss  v.  Hopkins  (1875),  L.R.  10 
Q.B.  378;  Reg.  v.  King^  [1897]  1 Q.B.  214,  and  in  our  own 
courts  Rex  v.  Quinn  (1905),  11  O.L.R.  242,  10  C.C.C.  412  and 
Rex  V.  Bweetman,  [1939]  O.R.  131,  71  C.C.C.  171,  [1939]  2 
D.L.R.  70.  On  my  interpretation  of  s.  122  neither  the  defence 
of  autrefois  convict  nor  that  of  res  judicata  has  any  application. 
The  admitted  facts  do  not  bring  the  accused  within  that  section. 

I subscribe  wholeheartedly  to  what  was  said  by  Martin  J.A. 
in  Rex  v.  Sam  Jon  (1914),  20  B.C.R.  549,  24  C.C.C.  334,  that 
“The  reasons  in  law  for  convicting  or  acquitting  a man  on  a 
charge  brought  on  a particular  section  of  the  code  should  be  the 
same  all  over  Canada.”  However,  the  reasons  which  I have 
stated  are  to  me  so  compelling  that  the  conclusion  which  I have 
reached  appears  to  me  to  be  irresistible. 

The  appeal  should  therefore  be  allowed  and  the  conviction 
appealed  against  quashed. 


Conviction  quashed. 
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[COURT  OF  APPEAL.] 

Madden  v.  Madden. 

Pleadings — Sufficiency  and  Particularity — Allegation  of  Cruelty — Con- 
clusion of  Law — Necessity  for  Setting  out  Facts — Rules  141,  142. 

It  is  not  sufficient  to  plead  that  the  opposite  party  has  been  guilty  of 
“consistent  and  extreme  cruelty”,  without  particularizing  the  acts 
relied  upon  as  constituting  cruelty.  Such  a pleading  is  not  one  of  a 
fact  or  facts  within  the  knowledge  of  the  opposite  party,  within  the 
rule  laid  down  in  Somers  v.  Kingsbury  (1924),  54  O.L.R.  166,  but  is 
the  statement  of  a conclusion  of  law,  since  it  is  a question  of  law 
whether  or  not  particular  acts  amount  to  cruelty  in  law,  and  the 
opposite  party  is  therefore  entitled  to  full  particulars  of  the  acts 
relied  upon.  Somers  v.  Kingsbury,  supra,  should  not  be  applied  in  a 
case  of  a different  kind,  or  to  an  allegation  of  a substantially  differ- 
ent character.  Stonkus  v.  Stonkus,  [1946]  O.W.N.  701,  and  other 
decisions,  discussed. 

Pleadings — When  Pleadings  Closed — Delivery  of  Reply  after  Expiry  of 

Time — Rule  120. 

The  effect  of  Rule  120  is  that  after  the  expiration  of  the  time  prescribed 
for  reply  the  pleadings  are  closed  for  all  purposes  of  future  proceed- 
ings in  the  action,  and  cannot  be  kept  open  merely  by  consent  of 
the  parties.  A reply  cannot  be  regularly  delivered  after  the  expiry 
of  the  prescribed  time  unless  the  time  has  been  enlarged  by  an  order 
made  under  Rule  176,  which  can  be  done  at  any  time.  Fox  et  al.  v. 
The  Halifax  Insurance  Co.,  [1940]  O.W.N.  174,  approved;  Wright  v. 
Wright  (1889),  13  P.R.  268,  discussed. 

An  appeal  by  the  defendant,  by  special  leave  of  Gale  J., 
from  an  order  of  Barlow  J.,  [1947]  O.W.N.  746,  allowing  an 
appeal  from  an  order  of  Conant,  Senior  Master. 

8th  October  1947.  The  appeal  was  heard  by  Fisher^  Laidlaw 
and  Roach  JJA. 

W.  J.  Smith,  for  the  defendant,  appellant:  The  most  im- 

portant question  on  this  appeal  is  as  to  Barlow  J.’s  interpreta- 
tion of  Rule  120,  and  his  ruling  that  the  plaintiff  might  still 
deliver  a reply,  notwithstanding  that  the  time  for  doing  so  had 
expired,  because  pleadings  had  not  been  noted  closed.  Rule  120 
says  that  pleadings,  in  such  circumstances,  are  deemed  to  be 
closed,  and  this  means  that  the  plaintiff  is  no  longer  entitled  to 
file  a reply:  Fox  et  al  v.  The  Halifax  Insurance  Co.,  [1940] 

O.W.N.  174;  La  France  v.  National  Ben  Franklin  Insurance  Co. 
(1920),  17  O.W.N.  369. 

The  Master’s  order,  in  the  circumstances  then  existing,  was 
right.  It  is  true  that  an  application  might  have  been  made  for 
an  extension  of. time  for  replying,  but  no  such  application  was 
made.  The  ordering  of  particulars  is  within  the  Master’s  discre- 
tion, and  his  order  should  not  have  been  set  aside:  Fairhairn 

V.  Sage,  56  O.L.R.  462  at  471,  [1925]  2 D.L.R.  536.  He  correctly 
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exercised  his  discretion  inasmuch  as  both  parties  knew  all  the 
facts  and  particulars  were  accordingly  unnecessary  for  pur- 
poses of  pleading,  although  they  might  be  necessary  for  pur- 
poses of  the  trial:  Somers  v.  Kingsbury,  54  O.L.R.  166  at  169, 
[1924]  2 D.L.R.  195.  [Laidlaw  J.A.:  What  of  the  line  of 

cases  saying  that  where  cruelty  is  alleged  it  must  be  pleaded 
with  particularity?]  That  line  is  now  met  by  another  line  of 
cases  saying  the  contrary:  Pringle  v.  Beath  (1921),  20  O.W.N. 
318;  Hebb  v.  Mulock  and  Newmarket  Era  and  Express  Limited, 
[1944]  O.W.N.  660;  Tolfree  v.  The  Toronto  Harbour  Commis- 
sioners et  al.,  [1936]  O.W.N.  356.  Particulars  may  be  required 
for  trial,  but  not  for  pleading:  Canada  Starch  Co.  Ltd.  v.  St. 
Lawrence  Starch  Co.  Ltd.,  [1936]  O.R.  261,  [1936]  2 D.L.R. 
142,  65  C.C.C.  270.  [Roach  J.A.:  But  those  cases  deal  with 

pleading  matters  of  fact  only.  Here  the  allegation  is  one  of 
cruelty.  Is  that  a mere  allegation  of  fact,  or  is  not  more  re- 
quired to  show  the  nature  of  the  acts  alleged  to  amount  to 
cruelty?]  Cruelty  is  a matter  of  mixed  fact  and  law.  [Laidlaw 
J.A.:  In  matters  of  alimony,  there  must  be  cruelty  in  law. 

Would  this  general  plea  allow  a defence  that  the  acts  complained 
of  did  not  amount  to  cruelty  in  law?]  The  only  other  possible 
way  of  pleading  would  be  to  set  out  great  detail,  with  very 
prolix  statements.  [Laidlaw  J.A.:  How  is  the  opposite  party 

to  know  here  whether  you  rely  on  physical  acts  or  such 
matters  as  mental  torment?]  We  are  expressly  prohibited  by 
Rule  141  from  pleading  evidence. 

Stonkus  V.  Stonkus,  [1946]*  O.W.N.  701,  shows  the  present 
trend  of  the  decisions.  See  also  Sedloez  v.  Sedloez  and  Goldberg, 
[1947]  O.W.N.  192;  Saunders  v.  Saunders  and  Warren,  [1947] 
O.W.N.  214;  Mason  v.  Mason  (1929),  37  O.W.N.  170;  Robins  v. 
National  Trust  Co.  (1924),  55  O.L.R.  384;  McKeown  v.  McKeown 
et  al.,  [1936]  O.W.N.  247  [Laidlaw  J.A.  : In  Stonkus  v.  Stonkus, 
the  particulars  asked  for  were  of  time  and  place,  which  is  very 
different  from  this  case.]  The  case  shows,  however,  that  it  is 
not  necessary  to  plead  with  great  particularity. 

R.  F.  Wilson,  K.C.,  for  the  plaintiff,  respondent:  The  un- 

reported cases  followed  by  the  Senior  Master  started  a new  line 
of  cases,  departing  from  the  settled  rule  that  in  actions  for  ali- 
mony particulars  of  cruelty  must  be  pleaded.  The  reply  cannot 
be  framed  until  it  is  known  what  are  the  facts  upon  which  the 
defendant  relies.  There  is  nothing  in  this  pleading  to  show 
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that  the  plaintiff  has  been  guilty  of  any  acts  amounting  to 
cruelty  in  law.  The  practice  has  always  been  to  define  the  issues : 
D.  V.  D.,  [1942]  O.W.N.  451.  The  purpose  of  this  rule  has  been 
to  prevent  fishing  expeditions  on  discovery.  Robins  v.  National 
Trust  Co.,  supra,  is  one  of  a different  line  of  cases,  holding  that 
particulars  are  not  required  in  actions  on  wills. 

[Roach  J.A.:  What  have  you  to  say  about  Barlow  J.’s 

statement  that  the  plaintiff  could  still  deliver  a reply,  notwith- 
standing Rule  120?]  Unless  something  has  been  done,  such  as 
noting  the  pleading  closed  or  setting  the  action  down  for  trial, 
a plaintiff  is  always  entitled  to  deliver  a reply.  This  is  the  prac- 
tice, and  the  Registrar  always  accepts  replies  in  such  circum- 
stances. 

[Laidlaw  J.A.:  What  particulars  do  you  want?]  The  nature 
and  quality  of  the  acts  relied  on,  and,  if  particular  acts  are  set  up, 
the  approximate  time  and  place.  [Laidlaw  J.A.:  Would  the 
nature  of  the  conduct  which  is  said  to  constitute  cruelty  be 
enough?]  Yes,  with  some  limitation  as  to  time. 

W.  J.  Smith,  in  reply:  The  difficulty  is  now  apparent.  To 

give  full  particulars,  as  suggested,  would  take  pages,  and  Stonkus 
V.  Stonkus,  supra,  should  be  followed. 

The  word  “deemed”,  according  to  the  dictionaries,  means 
“considered”.  Barlow  J.  did  not  give  it  that  meaning. 

Cur.  adv.  vult. 

31st  October  1947.  The  judgment  of  the  Court  was  delivered 
by 

Laidlaw  J. A. : The  defendant  appeals  to  this  Court  from  an 
order  made  by  the  Honourable  Mr.  Justice  Barlow  in  chambers  on 
the  12th  September  1947,  requiring  the  defendant  to  furnish  the 
plaintiff  with  certain  particulars  of  an  allegation  contained  in  his 
statement  of  defence,  leave  to  appeal  having  been  granted  by  an 
order  made  by  the  Honourable  Mr.  Justice  Gale  on  the  19th 
September  1947.  The  action  is  brought  to  recover  alimony  and  is 
based  on  the  ground  that  the  defendant  deserted  the  plaintiff. 
The  statement  of  defence  was  delivered  on  the  10th  June  1947, 
and  para.  2 thereof  is  as  follows: 

“2.  The  parties  were  married  at  Ottawa  on  the  24th  June, 
1946,  and  thereafter  lived  together  as  man  and  wife  at  675  Island 
Park  Drive,  Ottawa,  until  on  or  about  the  7th  day  of  March,  1947. 
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During  the  said  period  the  Plaintiff  was  guilty  of  consistent  and 
extreme  cruelty  towards  the  Defendant  whereby  his  mental  and 
physical  health  suffered  materially  and  he  was  under  grave  and 
reasonable  apprehension  for  further  deterioration  of  his  health. 
The  said  persistent  cruelty  culminated  on  or  about  the  said  7th 
day  of  March  when  the  Plaintiff  ejected  him  from  the  house  refus- 
ing him  readmission.” 

Under  date  the  13th  June,  the  solicitors  for  the  plaintiff  served 
on  the  solicitors  for  the  defendant  a demand  for  particulars,  as 
follows : 

“Take  Notice  that  the  Plaintiff  demands  particulars  of  the 
following  allegations  contained  iri  the  Statement  of  Defence  de- 
livered herein : 

“1.  Particulars  of  the  allegation  of  ‘consistent  and  extreme 
cruelty  towards  the  Defendant’  as  alleged  in  Paragraph  2 of  the 
Statement  of  Defence. 

“2.  Particulars  of  the  payments  in  excess  of  $1,750.00  alleged 
to  have  been  made  by  the  Defendant  to  the  Plaintiff  since  the 
7th  of  March,  1947,  as  alleged  in  Paragraph  4 of  the  said  State- 
ment of  Defence.” 

On  20th  June  1947  the  defendant’s  solicitor  wrote  to  the 
plaintiff’s  solicitors,  in  part: 

“I  have  reconsidered  the  question  of  your  demand  for  par- 
ticulars of  certain  allegations  made  in  the  Statement  of  Defence. 
An  examination  of  the  authorities  confirms  me  in  the  view  I 
expressed  to  you  that  the  Plaintiff  is  not  entitled  to  particulars 
of  the  cruelty  alleged  for  the  purpose  of  pleading  and  I,  there- 
fore, do  not  propose  to  furnish  such  particulars.  If  it  is  your 
desire  to  move  for  these  particulars,  I will,  of  course,  facilitate 
you  in  every  reasonable  way. 

“I  accept  your  demand  for  particulars  of  the  amounts  and 
particulars  in  this  regard  are  being  furnished  and  should  reach 
you  very  shortly.” 

An  application  was  thereafter  made  on  behalf  of  the  plaintiff 
to  the  Senior  Master  of  the  Court,  “for  an  Order  directing  the 
Defendant  to  give  particulars  of  the  consistent  and  extreme 
cruelty  practised  by  the  Plaintiff  towards  the  Defendant  as 
alleged  in  Paragraph  2 of  the  Statement  of  Defence,  including 
the  times  and  places  where  the  alleged  acts  of  cruelty  occurred, 
or  in  the  alternative  for  an  Order  striking  out  such  allegations. 
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or  for  such  other  and  further  Order  as  to  this  Court  may  seem 
meet.” 

In  support  of  the  application  an  affidavit  of  the  plaintilf 
showed,  inter  alia: 

“That  while  I deny  that  I was  in  any  way  guilty  of  any 
cruelty  towards  my  husband  as  alleged  in  Paragraph  2 of  the 
Statement  of  Defence  I am  advised  by  my  solicitors  herein 
and  verily  believe  that  it  is  necessary  for  my  said  Solicitors 
to  obtain  the  particulars  set  out  in  the  said  Demand  for  Par- 
ticulars in  order  that  the  said  Solicitors  can  properly  plead 
thereto  and  also  so  that  they  can  determine  whether  or  not 
the  said  allegations  of  cruelty;  which  are  denied  by  me,  would, 
if  proved,  constitute  a defence  in  law  to  my  claim  for  alimony 
in  this  action.” 

The  learned  Senior  Master  in  written  reasons  given  by 
him  said,  in  part:  ' “There  is  no  application  before  this  Court 
to  enlarge  the  time  for  delivering  a reply,  so  that  the  plaintiff 
does  not  require  the  particulars  for  the  purpose  of  pleading. 
But  in  a proper  case  a party  may  be  entitled  to,  and  the  pres- 
ent application  will  be  treated  as  an  application  for,  particu- 
lars for  purposes  of  trial.”  He  later  said:  “Since  the  defend- 

ant’s pleading  of  .cruelty  on  the  part  of  the  plaintiff  is  to  stand, 
the  plaintiff  is  entitled  to  particulars  of  the  allegations  on 
the  same  principle  that  a husband  is  entitled  to  particulars 
of  cruelty  pleaded  by  his  wife.  But  following  recent  prac- 
tice the  defendant  should  have  every  reasonable  and  proper 
opportunity  for  discovery,  before  being  required  to  furnish 
the  particulars.” 

He  quoted,  as  authority  followed  by  him,  Stonkus  v.  Stonkus, 
[1946]  O.W.N.  701]  Sedloez  v.  Sedloez  and  Goldberg^  [1947] 
O.W.N.  192;  and  launders  v.  launders  and  Warren^  [1947] 
O.W.N.  214,  and  made  an  order  requiring  the  defendant  to 
furnish  particulars  as  asked  ten  days  before  trial.  After  the 
making  of  that  order,  counsel  for  both  parties  spoke  to  the 
matter  further.  Counsel  for  the  plaintiff  submitted  “that  any 
irregularity  arising  out  of  the  fact  that  the  time  for  filing  and 
serving  a reply  had  expired  before  the  application  was  launched 
was  waived  by  a letter  from  Mr.  Beament,  solicitor  for  the 
defendant,  and  that  the  application  should  be  disposed  of  as  an 
application  for  particulars  for  purposes  of  pleading”.  Counsel 
for  the  defendant  did  not  concede  that  the  letter  in  question 
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constituted  a waiver  of  any  irregularity.  The  Senior  Master, 
in  reasons  dated  26th  August  1947,  stated: 

'Tn  the  view  I take  of  the  matter  it  is  unnecessary  to  deter- 
mine whether  any  irregularity  was  waived  by  the  letter  in 
question  or  otherwise. 

“The  plaintiff  has  not  shown  that  she  needs  the  particulars 
sought  to  enable  her  to  plead.” 

He  quoted  the  language  of  Meredith  C.J.C.P.  in  Somers  v. 
Kingsbury,  54  O.L.R.  166  at  169,  [1924]  2 D.L.R.  195,  as 
follows:  “Guilty  or  not  guilty,  and  with  or  without  particulars, 

[she]  . . . can  equally  well  plead  not  guilty.”  He  decided  that 
the  order  previously  made  by  him  should  stand. 

The  defendant  appealed  from  the  order  of  the  Senior  Master 
to  Barlow  J.  in  chambers,  and  I quote  that  part  of  the  order 
under  discussion  in  this  appeal: 

“I.  It  is  Ordered  that  the  Order  of  The  Senior  Master 
dated  August  26,  1947,  be  and  the  same  is  hereby  amended  in 
that  the  defendant  do  deliver  to  the  plaintiff  particulars  in 
writing  of  the  consistent  and  extreme  cruelty  practiced  by  the 
plaintiff  towards  the  defendant  as  alleged  in  paragraph  2 of  the 
Statement  of  Defence,  including  the  times  and  places  where  the 
alleged  acts  of  cruelty  occurred,  within  ten  days  from  this  date. 

“II.  And  it  is  Further  Ordered  that  the  plaintiff  be  at 
liberty  to  file  and  serve  a reply  to  the  defendant’s  Statement  of 
Defence  within  ten  days  from  the  delivery  of  the  particulars 
as  ordered.” 

For  reasons  given  by  the  learned  justice,  he  decided  that 
the  words  “deemed  to  be  closed”  as  used  in  Rule  120  do  not 
mean  that  a reply  cannot  be  delivered  after  the  ten  days 
therein  prescribed  have  expired.  He  referred  to  the  case  of 
Wright  v.  Wright  (1889),  13  P.R.  268,  and  held  that:  “A 

reply  may  be  delivered  at  any  time  up  to  the  time  when  the 
pleadings  are  noted  closed.”  He  decided  further  that:  “The 

plaintiff  in  this  action  is  still  in  a position  to  deliver  and  may 
deliver  a reply.”  The  learned  judge  was  of  opinion  that:  “The 
cases  of  Stonkus  v.  Stonkus,  [suyrd\;  Sedloez  v.  Sedloez  and 
Goldberg  [supra],  and  Saunders  v,  Saunders  and  Warren,  [supra], 
are  a departure  from  the  settled  practice  of  pleading”,  and  he 
referred  to  Rodman  v.  Rodman  (1873),  20  Gr.  428;  Bishop  v. 
Bishop,  [1901]  P.  325;  Love  v.  Love  (1913),  5 O.W.N.  345,  25 
O.W.R.  278,  and  Doughty  v.  Doughty  (1921),  19  O.W.N.  584, 
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as  authority  for  the  statement  that:  “The  law  is  well  settled 

that  where  cruelty  is  pleaded,  it  must  be  pleaded  with  particu- 
larity.” 

I propose  first  to  examine  the  state  of  the  pleadings  at  the 
time  of  the  application  to  the  Senior  Master  and  to  express  my 
views  as  to  the  interpretation  and  effect  of  Rule  120.  That 
Rule  means  to  me  just  what  it  says.  After  the  expiration  of  the 
time  prescribed  by  the  Rule  for  delivering  a reply,  the  pleadings 
are  deemed  to  be  closed.  They  are  closed  for  all  purposes  of 
future  proceedings  in  the  action.  They  are  not  kept  open  merely 
by  consent  of  the  parties,  and  such  consent  is  not  alone  sufficient 
to  enlarge  the  prescribed  time.  The  power  to  enlarge  or  abridge 
the  time  prescribed  by  the  Rules  for  doing  any  act  or  taking 
any  proceeding  is  vested  in  the  Court  by  Rule  176.  By  that 
Rule  it  is  expressly  provided  that  the  power  may  be  exercised 
“although  the  application  is  not  made  until  after  the  expiration 
of  the  time  prescribed”. 

In  Wright  v.  Wright,  supra,  Rose  J.  stated,  at  p.  270,  that 
the  delivery  of  a reply  after  the  time  prescribed  by  the  Rules 
“does  not  in  itself  entitle  the  opposite  party  to  move  to  set  it 
aside”.  Wtih  greatest  respect,  I cannot  agree  with  that  view, 
but,  on  the  contrary,  am  of  opinion  that  a reply  cannot  be  deliv- 
ered regularly  after  the  expiration  of  the  prescribed  time  unless 
the  Court  has  enlarged  the  time,  and  a party  is  entitled  under 
the  Rules  to  move  to  set  it  aside.  I do  not  say  that  ordinarily 
an  order  should  be  made  striking  out  such  a pleading.  It  would 
only  be  in  extraordinary  circumstances  that  the  pleading  of  a 
party  in  default  should  be  set  aside.  If  a party  acting  in  good 
faith  delivers  a pleading  after  the  prescribed  time  for  doing  so, 
it  should  not  be  struck  out,  but  the  proper  practice,  as  stated 
in  Wright  v,  Wright,  supra,  is  to  extend  the  time  for  delivery 
of  the  pleading. 

My  view  that  upon  a proper  interpretation  of  Rule  120  the 
pleadings  are  closed  after  the  expiration  of  the  time  prescribed 
for  delivering  a reply  or  subsequent  pleading  has  expired  is  in 
accord  with  the  judgment  of  Barlow  J.  as  Master  in  Fox  et  al 
V.  The  Halifax  Insurance  Co.,  [1940]  O.W.N.  174,  which  was 
affirmed  on  appeal  by  Mackay  J.,  and  apparently  this  judgment 
was  not  brought  to  the  attention  of  the  learned  justice  sitting 
in  appeal  from  the  order  of  the  Senior  Master.  If  that  had  been 
done  he  undoubtedly  would  have  followed  his  earlier  judgment, 
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and  the  views  expressed  by  him  in  the  present  case  that  “a 
reply  may  be  delivered  at  any  time  up  to  the  time  when  the 
pleadings  are  noted  closed”  and  that  “the  plaintiff  is  still  in  a 
position  to  deliver  and  may  deliver  a reply”  were  made  in 
error. 

It  is  perfectly  obvious  that  in  the  present  case  the  solicitors 
for  the  plaintiff  desired  and  intended  to  prepare  and  deliver  a 
reply  to  the  statement  of  defence.  The  demand  for  particulars 
was  delivered  within  three  days  after  the  statement  of  defence 
was  delivered.  There  was  correspondence  in  which  the  solici- 
tor for  the  defendant  took  the  position  that  the  plaintiff  was 
not  entitled  to  particulars  of  the  cruelty  alleged  “for  the  pur- 
pose of  pleading”.  The  motion  made  on  behalf  of  the  plaintiff 
to  the  Senior  Master  was  clearly  a motion  for  particulars  for 
the  purpose  of  enabling  the  plaintiff  to  prepare  a reply.  Under 
such  circumstances  I think  the  Senior  Master  and  the  learned 
judge  in  the  court  below,  acting  under  the  powers  contained  in 
Rule  176,  ought  to  have  enlarged  the  time  for  delivery  of  a reply, 
and  that  order  should  now  be  made.  I would  accordingly  en- 
large the  time  for  taking  that  step  to  a date  in  the  future  which 

1 shall  hereinafter  fix. 

The  question  which  thereupon  arises  for  decision  is  whe- 
ther or  not  the  plaintiff  is  entitled  to  particulars  of  “consistent 
and  extreme  cruelty  towards  the  defendant”  as  alleged  in  para. 

2 of  the  statement  of  defence.  It  is  to  be  borne  in  mind  at  the 
outset  that  the  particulars  sought  by  the  plaintiff  were  particu- 
lars for  the  purpose  of  pleading  and  not  particulars  for  trial. 
The  distinction  between  the  two  classes  of  particulars  has  been 
emphasized  from  time  to  time:  see  Bank  of  Toronto  v.  Insur- 
ance Company  of  North  America  (1897),  18  P.R.  27;  and 
Coco-Cola  Co.  V.  O’Keefe  Beverages  Limited  (1922),  23  O.W.N. 
175.  When  the  matter  came  before  the  Senior  Master,  the 
application  was  treated  by  him  as  an  application  for  particulars 
for  the  purpose  of  trial,  whereas  the  affidavit  in  support  of  the 
application  as  made  by  the  plaintiff  showed  plainly  that  the 
application  was  not  made  for  that  purpose.  Subsequently  the 
Senior  Master  decided,  following  the  authority  of  Somers  v. 
Kingsbury y supra,  that  “the  plaintiff  has  not  shown  that  she 
needs  the  particulars  sought  to  enable  her  to  plead”.  Of  course 
if  the  proper  conclusion  in  any  case  is  that  particulars  of  an 
allegation  in  a pleading  are  not  necessary  to  enable  a party  to 
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prepare  an  answer  to  it,  then  no  order  should  be  made  requir- 
ing delivery  of  particulars  for  that  purpose.  But  the  proper 
conclusion  cannot  be  reached  in  every  case  by  applying  the  test 
indicated  in  the  reasons  for  judgment  of  the  Senior  Master  and 
extracted  by  him  from  the  language  used  by  Meredith  C.J.C.P. 
in  Somers  v.  Kingsbury,  supra,  viz.,  whether,  with  or  .without 
particulars,  the  applicant  is  able  to  plead  not  guilty.  To  adopt 
such  a test  in  all  cases  would  do  violence  to  the  Rules  of  Prac- 
tice. It  would  avoid  compliance  with  Rule  141  that  a pleading 
shall  contain  a concise  statement  of  the  material  facts  upon 
which  the  party  pleading  relies.  In  some  cases  it  would  com- 
pel a defendant  to  deny  generally  the  material  allegations  in  a 
statement  of  claim,  and  to  that  extent  would  be  contrary  to  the 
intention 'of  the  provisions  of  Rule  142. 

The  judgment  in  Somers  v.  Kingsbury,  supra,  ought  not  to 
be  applied  in  a case  of  a different  kind  or  to  an  allegation  of  a 
substantially  different  character  than  appears  therein.  That  action 
was  founded  on  an  alleged  act  of  adultery.  The  allegation  that 
an  act  of  adultery  was  committed  is  in  itself  a statement  of  a 
material  fact  upon  which  the  party  making  it  relies.  But  the 
real  basis  of  the  decision  is  found  in  that  part  of  the  reasons 
for  judgment  of  Meredith  C.J.C.P.  where  he  says: 

“The  plaintiff  can  have  little,  if  any,  actual  knowledge  of 
the  matters  in  question:  the  defendant  necessarily  has  full 
knowledge”. 

If  an  applicant  for  particulars  has  full  knowledge  of  the 
material  facts  upon  which  an  opposite  party  relies,  it  follows 
that  he  can  frame  an  answer  thereto  and  is  not  entitled  to  a 
statement  of  details  already  within  his  knowledge.  That  con- 
dition is  peculiar  to  an  action  in  which  the  material  allegation 
is  made  that  an  opposite  party  committed  an  act  of  adultery. 
But  it  does  not  exist  in  an  action  for  alimony  where  the  allega- 
tion made,  as  in  the  present  case,  is  that  “the  plaintiff  was 
guilty  of  consistent  and  extreme  cruelty  towards  the  defendant”. 
That  statement  is  not  one  of  fact.  It  is  a conclusion  of  law  which 
might  or  might  not  be  reached  on  .the  facts  in  the  case.  There 
is  more  than  one  kind  of  misconduct  which  in  law  may  amount 
to  legal  cruelty.  The  misconduct  might  consist  of  acts  of  physical 
violence  alone,  or  it  might  be  an  attitude  and  disposition  bearing 
on  the  mind  of  another  without  physical  violence,  or  it  might  be 
of  both  kinds.  The  party  making  an  allegation  of  cruelty  alone 
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knows  the  kind  or  kinds  of  misconduct  upon  which  he  relies, 
and  the  party  charged  has  no  such  knowledge.  A party  so 
charged  would  be  in  the  position  of  having  to  make  a guess  as 
to  the  facts  upon  which  the  opposite  party  relies  and  either  to 
prepare  an  answer  based  on  such  guess  or  to  make  a general 
denial  of  the  allegation. 

It  would  be  no  hardship  or  prejudice  to  a party  who  desired 
to  plead  misconduct  amounting  in  law  to  cruelty  on  the  part 
of  another  to  require  that  a statement  of  the  facts  said  to  con- 
stitute such  cruelty  be  set  forth  in  a pleading.  It  would  be 
manifestly  unfair  to  require  a party  to  plead  in  answer  to  a 
charge  of  cruelty  unless  he  or  she  knew  the  facts  upon  which 
the  party  making  such  a charge  relied.  It  might  be,  too,  that  if 
the  material  facts  upon  which  a party  relied  were  properly  set 
forth  in  a pleading  the  opposite  party  would  admit  some  or  all 
of  them,  and  in  some  cases  he  might  wish  to  raise  a question  of 
law  arising  out  of  them.  Counsel  ought  to  be  in  a position, 
after  considering  the  pleading  of  a party,  to  advise  what  course 
should  be  followed  in  answer  to  it.  He  could  not  so  advise  with- 
out knowledge  of  the  material  facts  relied  upon  by  the  party 
pleading. 

It  has  been  held  that  pleading  that  a party  is  entitled  to  an 
estate  in  dower  is  '‘simply  a conclusion  of  law”:  Lauder  v. 

Carrier  et  al.  (1885),  10  P.R.  612  at  614,  and  is  not  a concise 
statement  of  material  facts  as  required  by  the  Rules  of  Practice. 
A plea  to  an  action  on  a contract  that  the  contract  was  entered 
into  for  an  “immoral  or  illegal  consideration”  was  held  to  be 
insufficient:  Clark  v.  Hagar  (1894),  22  S.C.R.  510  at  pp.  528 

et  seq. 

Useful  guidance  as  to  what  is  necessary  to  satisfy  the  re- 
quirements' of  Rule  141  may  be  found  in  the  two  cases  last 
referred  to.  I reach  the  conclusion  that  the  allegation  in  the 
statement  of  defence  in  question,  viz.^  “that  the  plaintiff  was 
guilty  of  consistent  and  extreme  cruelty  towards  the  defend- 
ant”,-does  not  comply  with  the  requirements  of  that  Rule.  It 
is  not  a concise  statement  of  material  facts,  but,  as  stated 
above,  is  merely  a conclusion  of  law.  Particulars  ought  to  be 
furnished  by  the  defendant  showing  the  nature  of  the  conduct 
of  the  plaintiff  upon  which  the  defendant  relies  as  amounting  in 
law  to  cruelty.  If  the  defendant  intends  to  rely  on  any  particu- 
lar acts  or  omissions,  he  should  state  the  times  and  places  of 
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such  occurrences  in  so  far  as  such  information  lies  within  his 
knowledge.  This  requirement  does  not  necessitate  a disclosure 
of  evidence  in  support  of  material  facts  alleged,  and  I can  see 
no  difficulty  whatever  in  making  a concise  statement  of  those 
facts  without  disclosure  of  evidence  in  support  of  them.  The 
particulars  as  specified  should  be  furnished  within  ten  days 
from  the  date  of  this  order,  and  the  time  for  filing  a reply  should 
be  enlarged  for  ten  days  after  delivery  of  such  particulars.  The 
orders  of  Barlow  J.  and  of  the  Senior  Master  should  be  amended 
accordingly. 

It  follows  from  what  I have  said  that  the  judgments  in 
Somers  v,  Kingsbury ; Sedloez  v.  Sedloez  and  Goldberg;  and 
Saunders  v,  Saunders  and  Warren,  supra,  are  not  applicable  to 
cases  of  the  kind  presently  before  the  Court,  but  ought  to  be 
limited  in  application  to  cases  in  which  the  material  fact  or 
facts  upon  which  a party  relies  are  plainly  within  the  knowledge 
of  the  opposite  party.  They  ought  not  to  be  used  in  a way  that 
establishes  a departure  from  the  settled  practice  as  required  by 
Rule  141.  It  follows  too  that,  in  my  opinion,  the  judgment  in 
Stonkus  V,  Stonkus,  supra,  does  not  correctly  determine  the 
practice  in  respect  of  the  matter  of  particulars  in  an  action  for 
alimony.  That  decision  ought  not  to  be  followed  in  like  cases. 
The  proper  practice  is  settled  in  Rodman  v.  Rodman;  Bishop  v. 
Bishop;  Love  v.  Love;  and  Doughty  v.  Doughty,  supra,  I approve 
and  follow  the  judgments  in  those  cases. 

The  appellant  has  failed  in  the  effort  of  counsel  on  his  behalf 
to  persuade  this  Court  that  the  order  of  the  Senior  Master  was 
right  and  that  the  order  of  Barlow  J.  should  be  set  aside.  The 
respondent  has  succeeded  on  her  application  for  an  order  to  en- 
large the  time  for  delivery  of  a reply  and  successfully  supported 
her  demand  for  particulars  for  the  purpose  of  delivering  that 
pleading.  Therefore,  in  the  exercise  of  my  discretion  I would 
direct  that  the  costs  in  this  Court  and  on  the  application  to 
Gale  J.  for  leave  to  appeal  should  be  paid  to  her  by  the  appel- 
lant. 

Order  accordingly. 

Solicitors  for  the  plaintiff,  respondent:  Day,  Ferguson,  Wilson 
& Kelly,  Toronto, 

Solicitors  for  the  defendant,  appellant : Beament,  Fyfe  d Ault, 
Ottawa. 
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[URQUHART  JJ 

Morris  et  al.  v.  Wabash  Railway  Company  et  al. 

Infants — Actions — Position  of  Next  Friend — Recovery,  out  of  Infant’s 

Fund,  of  Expenses  Paid — Solicitor  and  Client  Costs. 

A next  friend  is  in  the  same  position  as  to  costs  generally  as  any  other 
litigant.  Smith  et  al.  v.  Mason  et  al.  (1897),  17  P.R.  444,  referred  to. 
But  he  should  be  permitted  to  recover  from  the  infant  all  proper 
expenses  in  connection  with  the  litigation,  including  any  solicitor  and 
client  costs  for  which  he  is  liable  to  his  solicitor,  in  excess  of  the 
party  and  party  costs  recovered  from  the  other  side.  If  there  is  in 
the  hands  of  the  Court  a fund  to  which  the  infant  is  entitled,  a charge 
should  be  made  upon  this  fund  for  the  amount  of  these  expenses  and 
costs.  Steeden  v.  Walden,  [1910]  2 Ch.  393,  applied.  It  makes  no 
difference  in  this  respect  that  the  next  friend  has  also  been  a plaintiff 
personally  in  the  action,  claiming  to  recover  from  the  defendant  his 
out-of-pocket  expenses,  or  that  the  infant’s  recovery  is  the  result  of 
a settlement  or  the  acceptance  of  moneys  paid  into  court  by  the 
defendant. 

An  application  for  approval  of  a settlement,  and  for  payment 
out  of  moneys  in  court. 

8th  October  1947.  The  application  was  heard  by  Urquhart  J. 
in  chambers  at  Toronto. 

Lewis  Duncan y K.C.^  for  the  adult  plaintiff,  applicant. 

J.  M.  Bairdj  K.C.y  Deputy  Official  Guardian,  for  the  infant 
plaintiff. 

31st  October  1947.  Urquhart  J.: — An  application  by  a 
father,  who  is  next  friend  of  the  infant  plaintiff,  and  also  him- 
self a plaintiff,  in  a negligence  action,  for  approval  of  a settlement 
of  the  said  action  and  for  payment  to  him  out  of  the  moneys 
of  the  infant  (now  in  court)  of  certain  expenditures  alleged  to 
have  been  made  by  him  on  behalf  of  the  infant,  and  also  of 
certain  solicitor  and  client  costs  incurred  by  him  during  the 
action. 

The  action  was  for  damages  for  personal  injuries  sustained 
by  the  infant  plaintiff,  and  for  out-of-pocket  expenses  incurred 
by  the  father  because  of  the  alleged  negligence  of  the  defendant. 

The  action  was  ready  for  trial  and  was  on  the  list  for  trial 
when  the  defendant  obtained  an  order  from  the  Master,  dated 
the  12th  February  1947,  permitting  the  defendant  to  pay  into 
court  the  sum  of  $150  in  satisfaction  of  the  claim  of  the  adult 
plaintiff  (the  applicant)  and  $1,100  in  satisfaction  of  the  infant’s 
claim.  The  order  required  that  the  plaintiffs  make  their  elec- 
tion on  or  before  the  17th  February  1947. 

Mr.  Duncan  argued  that  the  Master  had  no  jurisdiction  to 
make  the  order,  and  the  practice  is  not  familiar  to  me.  How- 
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ever,  no  appeal  was  taken  from  the  Master’s  order,  so  that  we 
can  take  it  that  the  order  stands. 

The  amount  offered  as  compensation  to  the  infant  for  his 
injuries  is  not  only  an  adequate  amount,  but  appears  to  me  to 
be  on  the  generous  side.  He  was  laid  up  for  a week  and  had 
some  concussion,  but  has  suffered  no  permanent  disability. 
Both  the  next  friend  and  his  counsel  thought  it  advisable  to 
accept  the  moneys  paid  into  court,  and  the  Deputy  Official 
Guardian,  who  has  had  great  experience  in  such  matters,  agrees 
that  the  moneys  paid  in  ought  to  have  been  accepted. 

If  it  is  required,  the  Court  gives  its  approval  of  the  settle- 
ment. In  In  re  Birchall;  Wilson  v.  Birchall  (1880),  16  Ch.  D.  41 
at  43,  Jessel  M.R.  said  that  the  Court  could  approve  of  a com- 
promise on  behalf  of  an  infant.  The  principles  on  which  a 
Court  will  approve  of  a settlement  are  set  out  in  Glynn  v. 
Unwin  (1926),  30  O.W.N.  188. 

The  present  case  is  one  where  the  settlement  is  advantageous 
to  the  infant.  As  expressed  in  the  Glynn  case,  he  might  have 
gone  farther  and  done  worse,  especially  in  the  way  of  damages, 
for  those  incurred  appeared  to  have  been  small. 

The  present  case  is  not  exactly  a settlement.  The  next 
friend  wisely  accepted  the  moneys  paid  into  court  under  the 
Rules  in  full  of  his  claim  and  that  of  the  infant. 

As  appears,  the  defendant  paid  in  $150  as  a lump  sum  in 
respect  of  the  claim  of  the  adult  plaintiff.  The  latter  claims 
that  he  has  personally  expended,  as  a result  of  the  accident,  the 
sum  of  $192,  and  that  he  has  been  billed  by  his  solicitor  for  an 
amount  of  $150  fees  and  $83.78  disbursements  as  solicitor  and 
client  costs  over  and  above  what  was  allowed  by  the  taxing 
officer  in  taxing  the  party  and  party  bill,  to  which  the  plaintiff 
is  entitled  under  the  Rules.  These  party  and  party  costs  were 
taxed  at  $351.49. 

There  was  a large  item  of  disbursements  taken  off  the  party 
and  party  bill,  namely,  an  item  of  $63.45  for  the  purchase  of 
evidence  taken  at  a former  trial  in  an  action  brought  by  a differ- 
ent plaintiff  against  this  defendant.  It  is  alleged  that  this 
evidence  was  necessary  for  the  use  of  counsel.  I will  deal  with 
that  item  later.  It  is  now  claimed  as  a disbursement  in  the 
solicitor  and  client  bill  rendered  to  the  adult  plaintiff. 

Dealing  with  the  father’s  personal  expenses,  I find  that  the 
hospital,  ambulance  and  doctor’s  bills,  and  a claim  for  destroyed 
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clothing,  amount  to  $122.  Miscellaneous  items,  I presume  like 
drugs,  etc.,  are  claimed  at  $15,  making  a grand  total  of  $137 
claimed  for  out-of-pocket  expenditures  made  on  behalf  of  the 
infant. 

The  father,  who  lives  in  the  village  of  Windle,  in  Welland 
County,  alleges  that  he  made  several  visits  to  his  son  in  the 
hospital  at  Niagara  Falls,  and  claims  transportation  amount- 
ing to  $10,  and  also  $45  for  approximate  working  time  lost. 
As  the  son  was  only  in  bed  four  days,  it  is  hard  to  see  how  these 
sums  are  arrived  at.  I can  see  no  way  of  allowing  them.  After 
all,  these  expenditures  are  no  more  than  would  be  incurred  by 
any  affectionate  father,  and  should  not  be  charged  against  the 
child.  They  were  not  made  on  behalf  of  the  infant,  and  they 
must  be  borne  by  the  father  himself.  The  amount  paid  in  for 
the  father  will  cover  some  of  these. 

The  second  question  is  that  of  the  solicitor  and  client  costs 
above  mentioned. 

In  any  successful  action,  the  client  is  liable  and  should  expect 
to  pay  certain  costs  in  addition  to  the  party  and  party  costs 
taxed  against  and  collected  from  the  other  side. 

The  solicitor  for  the  adult  plaintiff  (next  friend)  in  this  case 
has  billed  the  next  friend  for  the  above-mentioned  sums.  While 
his  bill  sets  out  the  work  done  in  detail  and  charges  a lump  sum, 
the  difference  between  the  solicitor  and  client  bill  and  the  party 
and  party  bill  lies  largely  in  numerous  interviews  and  letters, 
and  increased  fees  for  preparation  for  trial  and  for  examina- 
tions. There  are  also  the  costs  of  two  unsuccessful  interlocu- 
tory motions.  After  an  examination  of  the  bills  and  of  the 
material  left  with  me  by  the  solicitor,  I cannot  say,  except  as 
to  the  one  disbursement  above  mentioned,  that  it  is  too  large. 

The  item  of  $63.45  above  mentioned,  which  is  the  principal 
item  in  the  disbursements,  is  for  evidence  at  a former  trial  in 
which  the  solicitor  for  the  plaintiffs  herein  acted  as  counsel. 
The  solicitor  alleges  that  he  needed  this  evidence  in  order  to 
cross-examine  witnesses  for  the  defendant  successfully  if  the 
matter  came  to  trial,  as  he  fully  expected  it  would.  No  matter 
what  my  decision  might  be  in  respect  of  the  solicitor  and  client 
bill,  I would  not  allow  this  item  against  the  infant.  I consider 
this  to  be  an  unnecessary  expenditure,  the  solicitor  having  been 
counsel  in  the  previous  case  and  knowing  exactly  what  line  he 
would  take,  and  what  questions  he  would  ask. 
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Although  no  cases  were  cited  to  me  by  him  in  his  argument, 
Mr.  Duncan  based  his  claim  on  the  principle  of  exoneration, 
alleging  that  if  the  next  friend,  who  is  a working  man  and  in 
poor  circumstances,  had  to  bear  these  charges,  and  that  im- 
pression got  abroad,  persons  would  deliberate  before  they  would 
accept  the  office  of  next  friend:  see  Fearns  v.  Young  (1804), 
10  Ves.  184,  32  E.R.  815.  Mr.  Baird,  on  the  contrary,  while 
admitting  that  such  allowances  have  been  made  by  judges  in 
the  past  after  a verdict  at  trial  has  been  realized,  citing  Graves 
V.  Dufferin  Paving  & Crushed  Stone  Ltd,  et  al.,  [1942]  O.W.N. 
76,  498,  argued  that  no  such  allowances  could  be  made  in  the 
case  of  what  is  virtually  a settlement.  I know  the  practice  has 
been  in  some  cases  after  trial  to  allow  a reasonable  amount  for 
solicitor  and  client  costs  to  the  next  friend.  I recall  one  case  of 
my  own  in  which  the  infant  plaintiff  was  awarded  by  a jury  a 
sum  which  I considered  to  be  almost  twice  that  to  which  he 
was  entitled,  and  in  that  case,  without  objection  by  the  Official 
Guardian,  I allowed  an  extra  sum  for  solicitor  and  client  costs. 

The  position,  powers  and  rights  of  a next  friend  were  set 
out  in  some  detail  by  Riddell  J.  in  Vano  v.  Canadian  Coloured 
Cotton  Mills  Co,  (1910),  21  O.L.R.  144  at  148-9. 

In  regard  to  costs  in  general,  the  next  friend  is  in  the  same 
position  as  any  other  litigant : Smith  et  al,  v.  Mason  et  al,  (1897) , 
17  P.R.  444.  In  that  case  the  next  friend  was  ordered  to  pay  the 
costs  of  an  unsuccessful  action  and  appeal,  but  that  was  not 
to  prejudice  his  claim  for  indemnity  out  of  the  share  of  the 
infant  plaintiffs  in  an  estate,  whenever  it  came  into  possession. 

In  Simpson  on  The  Law  of  Infants,  4th  ed.  1926,  p.  304,  we 
find  the  following: 

''Prima  facie  the  next  friend  is  entitled  to  recover  costs 
against  the  infant,  if  the  action  be  a proper  one,  or  for  such 
part  of  it  as  is  proper,  and  this  even  if  the  next  friend  have  in 
fact  taken  a mistaken  view,  so  that  it  is  dismissed.  . . . 

“The  next  friend  may  be  allowed  charges  and  expenses  under 
the  head  of  just  allowances,  for  if  only  the  taxed  costs  were 
allowed,  persons  would  deliberate  before  taking  the  office. 
When  the  infant’s  costs  are  ordered  to  be  paid  out  of  a fund  in 
Court  to  which  he  is  entitled  in  reversion,  party  and  party 
costs  only  can  be  immediately  paid,  but  the  next  friend  will 
have  liberty  to  apply  for  the  difference  between  the  party  and 
party  costs  and  those  between  solicitor  and  client,  when  the 
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fund  comes  into  possession,  but  there  should  not  be  any  taxa- 
tion as  between  solicitor  and  client  till  that  time.” 

In  Steeden  v.  W olden , [1910]  2 Ch.  393,  it  was  decided 
that  in  an  action  instituted  under  the  advice  of  counsel  and 
prosecuted  with  diligence  by  the  next  friend,  but  dismissed 
with  costs  and  damages  caused  by  the  issuing  of  an  injunction, 
assessed  against  the  next  friend,  the  infant  would  be  bound  to 
indemnify  the  next  friend  against  such  costs  and  damages,  and 
the  costs,  charges  and  expenses  properly  incurred  by  him  on 
the  infant’s  behalf  in  relation  to  the  action,  but  no  declaration 
of  charge  in  respect  of  such  costs  would  be  made  upon  the 
infant’s  property  where  the  property  was  not  being  adminis- 
tered by  the  Court. 

In  that  case  the  next  friend  sued  the  infant,  while  the  latter 
was  still  an  infant,  for  a declaration  that  the  defendant  was 
bound  to  indemnify  him  against  the  above  costs  and  expenses. 
Eve  J.  made  an  order  declaring  that  the  infant  was  bound  to 
indemnify  the  next  friend  against  the  costs  and  damages  which 
the  latter  was  ordered  to  pay  under  the  judgment,  and  the  costs, 
charges  and  expenses  properly  incurred  by  the  plaintiff  on  the 
defendant’s  behalf  in  and  in  relation  to  such  action,  and  he 
concluded  with  these  words: 

“As  I am  not  administering  the  infant’s  estate,  I do  not  see 
my  way  to  make  any  such  declaration  of  charge  as  the  plain- 
tiff asks  for,  but  I give  liberty  to  apply,  and  I order  the  defend- 
ant [infant]  to  pay  the  costs  of  this  action.” 

I think  it  is  a fair  inference  from  this  case,  not  only  that  the 
next  friend  is  entitled  to  the  solicitor  and  client  costs  which  he 
has  properly  incurred,  but  also  that  if  there  is  a fund  in  the 
hands  of  the  Court  to  which  the  infant  is  entitled,  a charge 
should  be  made  upon  this  fund. 

In  Graves  v.  Dufferin  Paving  d Crushed  Stone  Ltd.  et  al., 
suprOy  Kelly  J.  reviewed  the  several  cases  on  the  subject  before 
me,  a number  of  which  have  been  referred  to  by  me  above. 
Following  this  review  he  summed  the  position  up  in  these  words, 
at  p.  78:  “In  my  opinion  the  result  of  the  authorities  is  this: 

If  a next  friend  has  conducted  litigation  with  diligence  and  pro- 
priety on  behalf  of  an  infant,  honestly  for  the  infant’s  benefit, 
he  should  be  indemnified  out  of  the  infant’s  estate,  so  far  as  it 
is  under  the  control  of  the  Court,  for  all  costs  and  expenses 
properly  incurred  and  disbursements  properly  made  in  connec- 
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tion  with  the  litigation.”  It  seems  to  me  that  emphasis  should 
be  placed  on  the  word  “properly”. 

It  may  be  argued  that  the  next  friend  in  the  present  case 
was  also  in  Court,  prosecuting  his  own  claim.  This  is  true, 
but  this  claim  is  small  and  only  incidental.  The  real  cause  of 
action  was  that  of  the  infant.  It  is  true  that  in  the  cases  cited 
by  me  above,  the  next  friend,  in  each  instance,  did  not  suffer 
as  the  result  of  the  accident,  and  was  not  acting  as  a co-plain- 
tiff. Someone,  however,  had  to  act  in  the  capacity  of  next 
friend  in  the  present  case,  and  I cannot  see  that  the  right  of 
indemnity  is  lost  merely  because  of  the  fact  that  the  next  friend 
is  a co-plaintiff. 

Nor  can  I see  any  reason  why,  in  the  case  of  a trial,  provision 
can  be  made  for  solicitor  and  client  costs,  but  where  there  is  a 
settlement,  or  in  a case  of  this  sort,  provision  cannot  be  made 
for  such  out  of  the  infant’s  funds  in  Court,  in  a proper  case. 
I think  that  this  is  such  a case. 

There  will  be  a declaration  that  with  the  exception  of  the 
claim  for  $63.45  above  mentioned  (which  has  been  disallowed) 
the  infant  is  liable  to  pay  to  the  next  friend  the  amount  of  the 
solicitor  and  client  bill  of  the  solicitor  for  the  next  friend.  I 
have  gone  over  this  bill  and  unless  the  Official  Guardian  requires 
the  same  to  be  taxed,  would  allow  the  sum  of  $150  and  disburse- 
ments amounting  to  $20.33.  The  amounts  to  be  allowed  if  there 
is  a taxation  are  not  to  exceed  the  amounts  last  above  mentioned, 
the  costs  of  taxation  to  be  in  the  discretion  of  the  taxing  officer. 

As  soon  as  the  amount  of  the  solicitor  and  client  bill  is 
determined,  either  by  agreement  or  by  taxation,  the  account- 
ant is  directed  to  pay  the  sum  out  of  and  charge  the  same  to  the 
funds  of  the  infant  in  court.  There  will  be  no  costs  of  this 
application,  but  the  Official  Guardian  is  entitled  to  be  paid  the 
sum  of  $15  by  the  defendant  for  his  costs  of  the  approval  of  the 
settlement. 

Order  accordingly. 

Solicitor  for  the  adult  plaintiff,  applicant:  Lewis  Duncan, 
Toronto. 

Solicitors  for  the  defendant:  F ashen,  Robertson,  Aitchison, 
Pickup  d Calvin,  Toronto. 
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Tompsett  v*  Tompsett  and  Mooney. 

Divorce — Intervention — Possibility  of  Intervention  by  Private  Individual 
after  Trial  at  which  Attorney-General  Intervened — Possible  Un- 
soundness of  Mind  of  Defendant  Spouse — Rules  22,  792,  794  et  seq. 

A private  individual  may  intervene  in  a divorce  action  between  judg- 
ment nisi  and  the  application  for  judgment  absolute,  notwithstanding 
that  the  Attorney-General  has  already  intervened  and  been  repre- 
sented at  the  trial.  Banting  v.  Banting  and  LeBourdais  (1932),  41 
O.W.N.  476,  referred  to.  The  words  “any  other  valid  reason”  at  the 
end  of  Rule  792  are  not  to  be  construed  as  ejusdem  generis  with  the 
specific  grounds  for  intervention  previously  set  out  in  the  Rule,  and 
an  intervention  may  be  based  upon  an  allegation  that  the  defendant 
spouse,  at  the  time  of  the  issue  of  the  writ  and  of  the  trial,  was  of 
unsound  mind,  though  not  so  found.  Any  person  may  intervene,  pro- 
vided he  is  not  put  forward  by  the  defendants.  Clements  v.  Clements 
and  Thomas  (1864),  3 Sw.  & Tr.  394,  applied. 

Appeals — Extension  of  Time  for  Appealing — Divorce  Action — Jurisdic- 
tion of  High  Court  Judge — Rules  498,  798. 

Notwithstanding  the  very  wide  terms  of  Rule  798,  a judge  of  the  High 
Court  of  Justice  has  no  jurisdiction,  under  Rule  498,  to  extend  the 
time  for  appealing  from  a judgment  nisi  for  divorce.  Denike  v. 
Denike,  [1937]  O.W.N.  698,  followed. 

An  application^  in  an  action  for  divorce,  by  the  mother  of 

the  defendant  wife. 

9th  October  1947.  The  application  was  heard  by  Urquhart  J. 
in  Weekly  Court  at  Toronto. 

John  Jennings  J K.C.,  and  R.  D.  Jennings,  for  the  applicant. 
Gordon  N.  Shaver,  K.C.,  and  A.  C.  Macnaughton,  K.C.,  for  the 
plaintiff,  contra. 

5th  November  1947.  Urquhart  J.: — ^An  application  by  the 
mother  of  the  defendant  spouse  by  way  of  intervention  under 
Rules  792  et  seq.,  made  after  the  rendering  of  the  judgment 
nisi  and  before  the  application  for  judgment  absolute. 

The  plaintiff  obtained  judgment  nisi  for  divorce  from  Kelly 
J.  at  Lindsay,  on  the  13th  November  1946,  after  a lengthy  and 
very  thorough  trial. 

The  defendants  did  not  put  in  any  defence,  but  when  the 
sheriff  served  notice  of  trial  on  each  of  them  his  suspicions 
were  aroused  that  there  was  something  peculiar  about  the  same. 
He  reported  his  suspicions  to  the  Crown  Attorney  at  Lindsay 
who  reported  same  to  the  Attorney-General.  The  latter  filed 
a notice  of  intervention  and  instructed  Mr.  C.  P.  Hope,  K.C., 
who  is  an  experienced  counsel  and  who  has  acted  for  the  Attor- 
ney-General in  a large  number  of  these  cases,  to  appear  at  the 
trial. 
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The  intervener  alleges  that  the  defendant  spouse  is  a person 
of  unsound  mind,  though  not  so  found,  and  is,  by  reason  of  her 
mental  infirmity,  incapable  of  appreciating  the  charges  which 
were  made  against  her  in  the  action  and  of  forming  a sound 
judgment  as  to  her  own  interests  therein,  and  is  incapable  of 
instructing  solicitors  therein,  or  conducting  a proper  defence 
thereto.  She  further  alleges  that  this  condition  existed  for  a 
considerable  period  prior  to  the  issue  of  the  writ  of  summons 
herein  and  that  the  conditions  existed  throughout  the  period  of 
pleadings  and  the  aforesaid  trial. 

One  of  the  minor  defects  in  the  proceedings  is  that  the 
action  was  not  tried  in  the  county  of  Hastings,  where  the  plain- 
tiff for  the  most  part  resided,  nor  in  the  city  of  Toronto,  where 
he  lived  for  part  of  the  time.  What  the  effect  of  this  is,  I 
cannot  say. 

I have  carefully  read  over  the  evidence  at  trial  and  the 
other  material  filed.  Owing  to  the  conflict  of  medical  opinion 
which  appears  in  the  material,  I am  unable  to  say  whether  or 
not  the  defendant  spouse  is,  and  was  at  all  material  times,  of 
unsound  mind.  My  impression  is  that  she  was,  and  that  she 
may  be  of  unsound  mind.  The  evidence  at  the  trial  discloses 
that  she  was  at  least  “simple”,  and  it  is  suggestive  that  she  may 
be  more  incompetent  than  that. 

The  learned  trial  judge  had  doubts  about  her  mental  con- 
dition at  the  time  of  the  trial,  as  appears  in  the  evidence,  but 
the  question  of  the  soundness  of  mind  of  the  defendant  spouse 
and  the  application  of  Rule  22  was  not  raised  before  him  specifi- 
cally. 

I have  also  grave  doubts,  in  spite  of  the  evidence,  as  to 
whether  adultery  was  committed  by  the  two  defendants,  one  of 
whom,  the  corespondent,  has  since  died.  He  was  described  by 
the  intervener  as  a very  frail  little  man  and  in  poor  health, 
illiterate  and  as  having  no  self-assurance.  The  evidence  would 
give  considerable  point  to  this  description.  At  all  material 
times  in  this  case  he  was  suffering  from  a heart  condition. 

At  the  outset,  both  defendants  vehemently  denied  the  adul- 
tery, not  only  twice  to  the  sheriff,  but  later  to  the  Provincial 
Police  investigating,  only  a few  days  before  the  trial.  There  is 
evidence  that  they  were  “seen”  by  the  plaintiff  shortly  before 
the  trial  and  then  came  into  court  and  changed  their  respective 
stories.  It  would  look  as  if  inducement  so  to  do  were  held  out 
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by  the  plaintiff,  although  he  denies  such.  The  intervener 
alleges  that,  by  reason  of  her  mental  condition,  the  defendant 
spouse  was  so  completely  enamoured  of  the  plaintiff  that  she 
would  do  his  bidding  in  anything. 

There  is  also  evidence  from  which  it  might  be  inferred  that 
the  plaintiff  was  guilty  of  connivance  and  by  his  conduct  had 
brought  himself  within  the  decision  of  Laidlaw  J.A.  in  Pearl  v. 
Pearl  and  Lees,  [1943]  O.R.  720,  [1943]  4 D.L.R.  387,  which 
decision  was  referred  to,  though  not  by  name,  with  approval  by 
Robertson  C.J.O.  in  McPherson  v.  McPherson  and  Reynolds, 
[1944]  O.R.  58  at  59,  [1944]  1 D.L.R.  592. 

The  intervener  asks,  (1)  that  the  proceedings  from  the 
service  of  the  writ  of  summons  be  declared  void  because  of  non- 
compliance  with  Rule  22,  or  (2)  in  the  alternative,  that  a 
guardian  ad  litem  be  appointed  to  look  after  the  interests  of  the 
female  defendant  and  that  the  time  for  appeal  be  extended  by 
me. 

The  intervener  is  willing  to  be  appointed  as  guardian  ad  litem. 

Although  the  judgment  nisi  was  rendered  nearly  a year  ago, 
no  application  has  been  made  for  judgment  absolute. 

Dealing  with  the  second  point  first.  Rule  798  reads:  “798. 

Upon  the  hearing  or  trial  of  any  intervention  the  Court  may 
reverse  the  judgment  nisi  or  may  direct  further  enquiry  or  may 
make  such  other  order  as  justice  may  require.”  Although  this 
Rule  seems  to  give  very  wide  powers  to  the  judge  hearing  the 
intervention,  and  although  I am,  by  statute  and  by  appointment, 
ex  officio  a judge  of  the  Court  of  Appeal,  I find  myself  to  be 
without  authority  to  extend  the  time  for  appeal.  Rule  498  pro- 
vides for  the  extension  of  time  to  be  given  by  a judge  of  the 
Court  of  Appeal  and  in  Denike  v.  Denike,  [1937]  O.W.N.  698, 
Middleton  J.A.  held  that  a judge  of  the  High  Court  had  no 
jurisdiction  to  extend  the  time;  so  that  that  part  of  the  applica- 
tion must  be  denied. 

In  regard  to  the  first  contention,  it  is  evident  that  the  trial 
judge  sensed  that  something  was  wrong  in  this  case  because  he 
examined  the  witnesses  in  great  detail  even  though  counsel  for 
the  Attorney-General  was  present.  If  it  were  an  ordinary  trial, 
I would  say  that  everything  possible  had  been  done  to  protect 
the  interest  of  the  defendant  spouse.  The  question  of  evidence 
and  of  connivance,  I presume,  was  dealt  with  by  the  trial  judge. 
However,  the  issue  as  to  whether  the  defendant  spouse  was  a 
woman  of  unsound  mind  was  not  specifically  raised,  nor  was 
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medical  evidence  adduced.  In  my  opinion,  if  this  point  had  been 
raised,  it  would  have  thrown  considerable  light  upon  the  veracity 
and  actions  of  the  defendant  spouse. 

It  is  argued  by  counsel  for  the  plaintiff  that  there  cannot 
be  two  interventions  and  that  therefore,  as  the  Attorney-General 
has  intervened  once,  the  mother  cannot  now  be  heard. 

It  must  not  be  forgotten  that  the  interventions  are  in  different 
proceedings,  the  one  before  judgment  nisi  and  the  other  in  an 
effort  to  prevent  the  judgment  absolute  being  granted. 

Rule  792  reads: — “During  the  period  of  six  months  from  the 
pronouncing  of  a judgment  nisi  or  such  shorter  time  as  may  be 
ordered  pursuant  to  Rule  790,  or  by  leave  of  a Judge  at  any 
time  thereafter  before  the  pronouncing  of  a -judgment  absolute 
any  person  shall  be  at  liberty  to  intervene  to  show  cause  why 
the  judgment  should  not  be  made  absolute  by  reason  of  the 
same  having  been  obtained  by  collusion  or  by  fraud  or  by  reason 
of  material  facts  not  brought  before  the  Court  or  for  any  other 
valid  reason.” 

In  Banting  v.  Banting  and  LeBourdais  (1932),  41  O.W.N. 
476,  on  a motion  for  judgment  absolute  there  appeared  two  in- 
terveners, one  on  behalf  of  the  female  defendant  and  one  on 
behalf  of  the  corespondent.  Both  were  heard  by  McEvoy  J.  The 
point,  however,  was  not  argued  in  that  case,  which  was  a case 
in  which  the  defendants  did  not  appear.  It  was  suggested  by 
the  Court  that  if  the  defendants  desired  to  resist  the  judgment 
on  the  grounds  put  forward,  chiefly  matters  of  collusion,  they 
must  proceed  by  way  of  appeal  to  the  Court  of  Appeal. 

I have  no  doubt,  and  so  find,  that  the  intervention  of  the 
Attorney-General  before  trial  does  not  prevent  the  present 
intervener  from  intervening  at  this  stage. 

The  time  set  for  intervention  by  a private  individual  is  after 
judgment  nisi.  Anyone  may  intervene  to  prevent  the  granting 
of  the  judgment  absolute,  so  long  as  he  is  not  put  forward  by 
the  defendants:  Clements  v.  Clements  and  Thomas  (1864), 

3 Sw.  & Tr.  394,  164  E.R.  1327.  No  one  else  but  the  applicant 
is  intervening  at  the  moment,  and  so  far  as  I can  see,  she  is  not 
being  put  forward  by  the  defendant  spouse. 

Intervention  before  trial  is  provided  for  by  Rule  793,  and 
Rule  794  provides  that  the  Attorney-General  may  at  any  stage 
of  the  action  intervene  for  the  purpose  of  showing  collusion  or 
fraud  or  of  bringing  any  evidence  before  the  Court. 
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While  the  Attorney-General  may  intervene  at  any  stage, 
a private  individual  can  only  intervene  after  the  pronounce- 
ment of  the  judgment  nisi  and  before  the  judgment  absolute  is 
pronounced.  The  intervener  herein  did  not  commence  her 
proceedings  within  six  *months  from  the  date  of  pronounce- 
ment of  the  judgment  nisi,  but  I give  her  permission  to  do  so 
nunc  pro  tunc,  as  if  she  had  applied  for  such  permission  before 
the  launching  of  the  motion.  It  is  a case  which  should  be  more 
fully  investigated,  in  my  opinion. 

The  plaintiff  herein  raises  the  further  point  that  this  is  not 
a proper  case  for  intervention.  He  argues  that  there  is  nothing 
to  suggest  either  collusion  or  fraud,  or  that  material  facts  were 
not  brought  out  before  the  Court,  and  that  the  concluding  words 
of  Rule  792,  “or  for  any  other  valid  reason”,  are  restricted  in 
their  operation  by  the  ejusdem  generis  rule. 

In  Ryckman  v.  Ryckman,  [1934]  O.W.N.  343,  Fisher  J.A., 
sitting  in  London  Weekly  Court,  in  a brief  judgment  said: 

“There  is  nothing  in  the  material  filed  to  establish,  nor  does 
counsel  allege,  fraud  or  collusion  or  non-disclosure  of  material 
facts,  and  the  motion  upon  that  ground  must  be  dismissed  with 
costs.” 

That  learned  judge  does  not  deal  with  the  words  “for  any 
other  valid  reason”. 

In  Craies  on  Statute  Law,  4th  ed.  p.  165,  it  is  stated  that  the 
principal  laid  down  is  that  where  there  are  general  words  follow- 
ing particular  and  specific  words,  the  general  words  must  be  con- 
fined to  things  of  the  same  kind  as  those  specified.  The  learned 
author,  however,  goes  on  to  say,  at  p.  167,  that  the  rule  “is 
one  to  be  applied  with  caution  and  not  pushed  too  far  . . . and 
where  the  words  are  clearly  wide  in  their  meaning  they  ought 
not  to  be  qualified  on  the  ground  of  their  association  with  other 
words”. 

My  opinion  is  that  there  must  be  a genus  before  the  rule 
can  be  applied  and  I can  see  none  here.  The  very  words  them- 
selves “any  other  valid  reason”  are  also  important.  They  in- 
dicate, not  the  definitive  grounds  mentioned  above,  but  an 
unlimited  number  of  other  grounds.  I therefore  find  that  I 
can  act  under  Rule  792  for  the  reasons  above  set  forth. 

I am  of  the  opinion  that  the  question  of  the  soundness  of 
mind  at  the  present  time,  and  at  the  commencement  of  the 
proceedings  and  at  the  trial,  is  a most  important  one  and  that 
if  it  had  been  brought  to  the  attention  of  the  trial  judge  there 
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might  have  been  a different  decision  in  this  case.  If  this  woman 
was  a person  of  unsound  mind,  then  not  only  should  she  have 
had  a guardian  ad  litem^  but  that  very  fact  of  her  unsoundness 
of  mind,  if  established,  would,  I am  confident,  have  affected  the 
judgment.  Much  more  light  would  have  been  thrown  on  her 
evidence  and  that  of  the  other  parties  to  the  action. 

In  view  of  the  conflict  of  the  medical  evidence,  I am  unable 
to  say  what  is  the  truth  on  that  point  without  taking  viva  voce 
evidence. 

Rule  797  empowers  me  to  direct  an  issue,  and  I am  of  the 
opinion  that  an  issue  to  determine  her  soundness  of  mind  should 
be  tried,  and  I hereby  direct  such  to  be  tried  before  me  in  the 
Common  Pleas  Court  Room  at  Osgoode  Hall  on  Monday  the 
1st  December  1947  at  10.30  a.m.  This  order  shall  constitute  the 
record.  In  the  issue  the  intervener  shall  be  the  plaintiff  and  the 
plaintiff  in  the  action  the  defendant.  The  issue  shall  be  that 
the  plaintiff  in  the  issue  alleges  and  the  defendant  in  the  issue 
denies  that  at  the  time  of -the  issue  of  the  writ  of  summons 
herein,  and  for  a considerable  time  previous,  and  at  all  times 
subsequent  thereto,  the  defendant  spouse  was  a person  of  un- 
sound mind  not  so  found,  within  the  meaning  of  Rule  22,  and 
required  a guardian  ad  litem.  1 see  no  reason  for  pleadings, 
discovery  or  production  in  the  issue  as  the  facts  and  allegations 
are  all  before  the  Court  on  this  motion. 

On  the  hearing  of  the  issue,  the  defendant  spouse  should 
be  brought  before  the  Court,  so  that  I can  see  her  and  hear  her 
evidence. 

After  the  evidence  on  the  issue  is  complete,  I will  then  dis- 
pose of  the  intervention  under  Rule  794. 

The  costs  of  the  issue  will  be  dealt  with  when  the  question 
of  the  intervention  is  again  taken  up. 

It  may  be  that  the  intervener  is  not  willing  to  undertake 
the  burden  of  trial  of  the  issue.  If  she  is  not,  she  may,  within 
ten  days  from  the  date  hereof,  file  with  the  Registrar  a notice 
that  she  does  not  intend  to  proceed  with  it.  In  that  case,  I will 
formally  dispose  of  the  intervention  at  the  last  mentioned  date 

and  place.  Order  accordingly. 

Solicitors  for  the  plaintiff:  Macnaughton  d Macnaughton, 

Toronto. 

Solicitors  for  the  intervener,  applicant:  Jennings  d Clute, 

Toronto. 
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[LeBEL  j.] 

Harrison  v.  The  Ocean  Accident  & Guarantee  Corporation 

Limited* 

Insurance  — • Automobile  Third  Party  Liability  Policy  — Liability  for 

Injury  to  Person  Riding  in  Automobile  — Insurer  Undertaking 

Defence  of  Action  against  Insured  — Action  by  Victim  against 

Insurer  — Estoppel  — The  Insurance  Act,  R.S.O.  1937,  c.  256,  ss. 

201,  203(a),  205(1). 

Section  201  ((Z)  of  The  Insurance  Act,  which  excludes  liability,  inter  alia, 
“for  any  loss  or  damage  resulting  from  bodily  injury  to  . . . any 
person  being  carried  in  or  upon  or  entering  or  getting  on  to  or 
alighting  from  the  automobile”,  is  to  be  read  in  its  ordinary  and 
natural  meaning,  and  the  words  “any  person  being  carried  in  or 
upon”,  etc.,  are  not  to  be  narrowed  in  their  meaning.  The  fact  that 
the  victim  of  an  accident  was  riding  in  an  automobile  in  a special 
capacity  which  entitles  her  to  judgment  against  the  owner  of  the 
automobile  notwithstanding  the  provisions  of  s.  47(2)  of  The  Highway 
Traffic  Act  ie.g.,  where,  as  in  this  case,  she  recovers  judgment  against 
the  owner  on  the  basis  of  a relationship  of  master  and  servant  exist- 
ing between  them)  does  not  make  her  any  the  less  a “person  being 
carried  in  or  upon”  the  automobile,  and  her  injury  is  accordingly 
not  covered  by  the  owner’s  policy,  unless  he  has  bought  extended 
coverage  under  s.  203  of  the  Act.  She  is  therefore  not  entitled,  her 
judgment  against  the  owner  being  unsatisfied,  to  recover  against 
his  insurer  under  s.  205(1)  of  the  Act. 

But  where  the  owner’s  insurer,  instead  of  repudiating  liability  as  soon 
as  it  becomes  aware  of  the  circumstances,  undertakes  the  defence  of 
the  action  against  the  owner,  and  also  appears  for  him  on  an  appeal 
from  the  judgment  at  trial,  it  will  be  estopped,  in  an  action  subse- 
quently brought  against  it  by  the  victim,  from  setting  up  the  defence 
that  the  plaintiff’s  loss  is  not  covered  by  the  policy. 

An  action  under  s.  205(1)  of  The  Insurance  Act,  R.S.O. 
1937,  c.  256. 

17th  and  18th  May  1947.  The  action  was  tried  by  LeBel  J. 
without  a jury  at  Toronto. 

F.  J.  Hughes,  K.C.,  for  the  plaintiff. 

T.  N.  Phelan,  K.C.,  for  the  defendant. 

% 

12th  November  1947.  LeBel  J.: — In  an  action  brought 
against  two  defendants,  the  plaintiff  succeeded  on  appeal  in 
recovering  judgment  against  one,  namely,  the  estate  of  Albert 
E.  Krug,  deceased:  see  Harrison  v.  Toronto  Motor  Car  Limited 
and  Krug,  [1945]  O.R.  1,  [1945]  1 D.L.R.  286.  The  judgment, 
in  the  sum  of  $7,500,  is  unsatisfied  and  the  plaintiff  now  brings 
the  present  action  against  the  late  Mr.  Krug’s  insurer,  to  re- 
cover the  sum  of  $5,000,  being  the  total  amount  recoverable 
under  Krug’s  policy  for  liability  for  bodily  injury  to  one  person. 
The  plaintiff  also  seeks  to  recover  her  costs  of  the  original 
action,  including  such  costs  as  she  is  required  to  pay  to  the^ 
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successful  defendant  in  that  action  (as  provided  for  in  the 
judgment  of  the  Court  of  Appeal),  interest  on  the  said  sums, 
and  the  costs  of  this  action. 

On  12th  September  1947,  I gave  judgment  for  the  plaintiff 
for  the  amounts  claimed  and  delivered  my  reasons  in  writing. 
It  was  afterwards  brought  to  my  attention  by  both  counsel  that 
I had  proceeded  upon  a misapprehension  of  the  situation  govern- 
ing the  point  upon  which  my  judgment  turned.  Unhappily,  I 
must  confess  that  this  appeared  to  be  clearly  so  and  I stayed 
the  entry  of  judgment  until  I had  further  time  to  reconsider  the 
case  in  the  light  of  what  I had  later  learned. 

The  present  action  is  brought  under  the  provisions  of  s. 
205(1)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256,  which  reads: 

“205. — (1)  Any  person  having  a claim  against  an  insured, 
for  which  indemnity  is  provided  by  a motor  vehicle  liability 
policy,  shall,  notwithstanding  that  such  person  is  not  a party 
to  the  contract,  be  entitled,  upon  recovering  a judgment  therefor 
against  the  insured,  to  have  the  insurance  money  payable  under 
the  policy  applied  in  or  towards  satisfaction  of  his  judgment  and 
of  any  other  judgments  or  claims  against  the  insured  covered  by 
the  indemnity  and  may,  on  behalf  of  himself  and  all  persons 
having  such  judgments  or  claims,  maintain  an  action  against 
the  insurer  to  have  the  insurance  money  so  applied.” 

The  Court  of  Appeal’s  reasons  for  judgment  contain  a 
resume  of  the  facts  upon  which  the  plaintiff  succeeded  against 
the  Krug  estate  in  the  original  action.  Unlike  the  situation  in 
Dokuchia  v.  St.  Paul  Fire  d Marine  Insurance  Company,  [1947] 
O.R.  417,  14  I.L.R.  114,  [1947]  3 D.L.R.  32,  counsel  in  the  present 
case  both  rely  upon  the  same  resume  of  the  facts  which  is 
reported  in  Harrison  v.  Toronto  Motor  Car  Limited  and  Krug, 
supra,  at  pp.  6-7,  as  follows: 

“The  appellant  is  a registered  nurse,  who  was  at  all  relevant 
times  in  the  employ  of  the  deceased,  Albert  E.  Krug.  Mr.  Krug 
owned  and  operated  a business  called  Wood  Products  Company, 
and  while  in  Toronto  on  business  he  had  need  of  medical  and 
nursing  attention,  owing  to  his  physical  and  nervous  condition. 
Previous  to  the  appellant  being  engaged,  Krug  had  been  attended 
at  his  hotel  by  his  doctor  and  another  nurse.  On  being  called  by 
the  Central  Registry  of  Graduate  Nurses,  the  appellant  went  to 
the  hotel  to  render  her  services.  When  she  arrived  another  nurse 
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was  on  duty.  This  other  nurse  went  off  duty  after  the  appel- 
lant’s arrival  and  the  appellant  went  on  8-hour  duty  from  12 
midnight  to  8 o’clock  the  following  morning,  when  the  nurse  who 
had  been  on  duty  the  day  before  went  on  duty  again  for  the  day. 
The  appellant  was  called  again  that  evening  and  first  went  on 
12-hour  duty  at  the  hotel  where  Krug  was  stopping,  and  then 
continued  her  services  to  him  while  he  proceeded  to  Montreal, 
stopped  for  a short  time  at  a hotel  there  and  subsequently 
proceeded  to  the  Maritime  Provinces  and  returned. 

“Krug  had  his  own  motor  car,  but  had  arranged  with  the 
respondent  Toronto  Motor  Car  Limited  to  supply  him  with 
chauffeur’s  services.  The  motor  company  sent  one  McKenzie, 
who  drove  Krug’s  car.  On  returning  they  arrived  in  Toronto 
late  at  night,  and,  being  unable  to  secure  hotel  accommodation, 
Krug  decided  to  proceed  to  his  home  some  distance  from  Toronto, 
and  desired  the  appellant  and  McKenzie  to  continue  with  him. 
While  the  appellant  would  have  preferred  to  discontinue  her 
services,  she  felt  that  she  should  not  leave  her  patient  un- 
attended and  continued  with  him.  While  going  from  Toronto 
to  his  home,  owing  to  the  negligence  of  the  driver  McKenzie 
in  getting  on  the  wrong  side  of  the  road,  the  car  in  which  they 
were  riding,  owned  by  Krug,  came  into  violent  collision  with 
another  car  on  the  highway.  As  a result  of  this  unfortunate 
accident  Krug  was  killed,  and  the  appellant  suffered  very  severe 
and  grievous  injuries.  In  due  course  she  brought  this  action 
against  Krug’s  estate  and  against  the  motor  company,  claiming 
damages  for  her  injuries.” 

The  motor  vehicle  liability  policy  issued  to  Krug  by  the 
defendant  in  the  present  action,  which  was  in  full  force  at  the 
time  the  plaintiff  received  her  injuries,  provides,  inter  allay  as 
follows : 

^'Section  A 
Third  Party  Liability 

“The  Insurer  agrees  to  indemnify  the  Insured  . . . against 
the  liability  imposed  by  law  upon  the  Insured  ...  for  loss  or 
damage  arising  from  the  ownership,  use  or  operation  of  the 
Automobile  within  Canada,  Newfoundland  or  the  United  States 
of  America.  . . . 

Subsection  1.  Bodily  injury  to  or  Death  of  any  Person. 

''Provided  always  that  the  Insurer  shall  not  be  liable  under 
this  subsection:  — 
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“(a)  For  any  liability  imposed  by  any  Workmen’s  Compen- 
sation Law  upon  any  person  insured  by  this  policy;  or 

“(d)  For  any  loss  or  damage  resulting  from  bodily  injury 
to  or  the  death  of  any  person  being  carried  in  or  upon  or  enter- 
ing or  getting  on  to  or  alighting  from  the  Automobile  . . . ” 

For  his  defence  Mr.  Phelan  relied  principally  upon  the  ex- 
clusionary provisions  contained  in  clauses  (a)  and  (d)  of  subs. 
1 of  the  policy.  In  the  Dokuchia  case,  supra,  at  p.  422,  it  was 
decided  that  to  succeed  in  an  action  under  s.  205(1)  of  The 
Insurance  Act  a plaintiff  must  prove  that  the  loss  or  damage 
does  not  come  within  the  exceptions  or  exclusions  contained  in 
the  policy,  and  an  important  matter  now  to  be  determined  is 
whether  the  plaintiff  in  the  present  case  has  been  able  to  do 
so.  Mr.  Phelan  contended  that  she  had  failed  in  this  respect  and 
he  referred  me  to  ss.  201(d)  and  203(a)  of  The  Insurance  Act. 

Section  201  of  The  Insurance  Act,  prior  to  the  amendment 
of  1946,  which  is  not  pertinent,  read  in  part  as  follows: 

“201.  The  insurer  shall  not  be  liable  under  an  owner’s  policy 
or  a driver’s  policy, — 

“(a)  for  any  liability  imposed  by  any  workmen’s  compensa- 
tion law  upon  the  insured; 

unless  the  coverage  is  expressly  extended  under  section 

203, 

“(d)  for  any  loss  or  damage  resulting  from  bodily  injury  to 
or  the  death  of  any  person  being  carried  in  or  upon  or  entering 
or  getting  on  to  or  alighting  from  the  automobile”.  (The  italics 
are  mine.) 

Section  203  of  The  Insurance  Act  at  the  material  time  read 
in  part: 

“203.  The  insurer  may,  by  an  endorsement  on  the  policy 
and  in  consideration  of  an  additional  stated  premium,  and  not 
otherwise,  extend  the  coverage  in  whole  or  in  part  in  any  or 
all  of  the  following  respects, — 

“(a)  in  the  case  of  an  owner’s  policy  or  a driver’s  policy, 
the  matters  mentioned  in  clauses  d,  e and  / of  section  201.” 

The  exception  from  liability  found  in  clause  (a)  of  subs.  1 
of  the  policy  was  conceded  by  Mr.  Hughes  to  be  a defence  to 
this  action  if  liability,  as  found  by  the  Court  of  Appeal,  rested 
solely  upon  Part  II  of  The  Workmen’s  Compensation  Act,  R.S.O. 
1937,  c.  204.  He  admitted  that  the  plaintiff  could  not  hope  to 
succeed  on  that  ground.  His  proposition  was  that  having  ob- 
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tained  judgment  against  the  Krug  estate  in  the  original  action, 
the  plaintiff  was  entitled  to  succeed  under  s.  205(1)  of  The 
Insurance  Act  notwithstanding  the  provisions  of  clause  (d)  of 
subs.  1 of  the  policy.  He  argued  that  the  plaintiff  was  not  a 
person  “being  carried  in”  the  Krug  motor  car  at  the  time  of 
her  injury,  within  the  meaning  of  that  subsection  of  the  policy. 
Mr.  Phelan  challenged  the  view  of  the  matter  contended  for  by 
Mr.  Hughes.  His  proposition  was  that  where  loss  or  damage 
is  sustained  by  a person  being  carried  in  an  insured  automobile, 
such  person  cannot  recover  under  s.  205(1)  of  The  Insurance 
Act  unless  the  insured  has  purchased  the  extended  coverage 
referred  to  in  ss.  201(d)  and  203(a)  of  the  same  Act.  It  was 
admitted  that  the  late  Mr.  Krug  had  not  purchased  extended 
coverage. 

Section  201(d)  of  The  Insurance  Act  was  first  enacted  by 
1932,  c.  25,  as  s.  183d  (d).  Three  years  after  the  passing  of  s. 
183d  (d),  by  1935,  c.  26,  s.  11,  a new  subsection  was  added  to 
The  Highway  Traffic  Act,  which  now  appears  as  subs.  2 of  s.  47 
of  the  Act,  R.S.O.  1937,  c.  288.  While  Mr.  Phelan  conceded,  in 
view  of  the  Court  of  Appeal’s  reasons  for  judgment  in  the 
original  action,  that  he  could  not  urge  this  subsection  as  a 
defence  to  the  present  action,  it  is  necessary  to  refer  to  it. 
Section  47  reads: 

“47. — (1)  The  owner  of  a motor  vehicle  shall  be  liable  for 
loss  or  damage  sustained  by  any  person  by  reason  of  negligence 
in  the  operation  of  such  motor  vehicle  on  a highway  unless  such 
motor  vehicle  was  without  the  owner’s  consent  in  the  possession 
of  some  person  other  than  the  owner  or  his  chauffeur,  and  the 
driv^  of  a motor  vehicle  not  being  the  owner  shall  be  liable  to 
the  same  extent  as  such  owner. 

“(2)  Notwithstanding  the  provisions  of  subsection  1,  the 
owner  or  driver  of  a motor  vehicle,  other  than  a vehicle  operated 
in  the  business  of  carrying  passengers  for  compensation,  shall 
not  be  liable  for  any  loss  or  damage  resulting  from  bodily  injury 
to,  or  the  death  of  any  person  being  carried  in,  or  upon,  or  enter- 
ing, or  getting  on  to,  or  alighting  from  such  motor  vehicle.” 
(The  italics  are  mine.) 

It  is  to  be  observed  that  the  words  I have  italicized  in  s. 
47(2)  above  are  identical  with  those  employed  in  s.  201(d)  of 
The  Insurance  Act,  and  Mr.  Hughes  argued  that  in  interpreting 
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the  language  found  in  clause  (d)  of  subs.  1 of  the  policy  and 
in  the  related  clause  (d)  of  s.  201  of  The  Insurance  Act  I might 
be  guided  by  the  decision  in  Dokuchia  v.  Domansch,  [1944] 
O.W.N.  461,  [1944]  3 D.L.R.  559,  affirmed  [1945]  O.R.  141, 
[1945]  1 D.L.R.  757,  which  is  concerned  with  s.  47(2)  of  The 
Highway  Traffic  Act.  But  before  considering  that  argument  I 
think  I should  perhaps  pause  to  say  something  more  about  the 
misapprehension  I alluded  to  in  the  beginning. 

When  I first  applied  myself  to  a consideration  of  this  case, 
I was  of  the  impression  that  following  the  enactment  of  the 
second  subsection  of  s.  47  in  1935,  insurance  companies  doing 
business  in  Ontario  had  ceased  writing  endorsements  which  might 
be  held  to  cover  claims  for  loss  or  damage  suffered  by  a person 
carried  in  a motor  car  ‘‘other  than  a vehicle  operated  in  the 
business  of  carrying  passengers  for  compensation”.  I asked  Mr. 
Phelan  during  the  course  of  his  argument  if  it  were  possible  for 
an  insured  to  purchase  that  type  of  insurance,  and  I understood 
his  answers  to  confirm  my  impression.  Counsels  arguments  were 
transcribed,  and  at  p.  15  of  the  transcript  the  following  appears : 

“His  Lordship:  As  a matter  of  fact,  he  could  not  have 

purchased  that  type  of  insurance. 

“Mr.  Phelan:  Never.  He  could  have  purchased  a policy 

which  would  have  excluded  s.  201(d),  but  I am  arguing  now  the 
point  that  Mr.  Krug  never  had  a claim  under  this  policy.  He 
could  never  have  purchased  a policy  which  would  have  given 
him  insurance  against  hitting  his  servant  a crack  on  the  jaw 
while  he  had  the  servant  a passenger  in  his  car. 

“His  Lordship:  He  could  not  have  purchased  insurance  to 

protect  him  from  passenger  hazard — that  is,  on  the  highway  of 
the  province — not  as  an  ordinary  owner,  or  a commercial  motor 
vehicle  owner. 

“Mr.  Phelan:  It  had  to  be  a physical  use  for  carrying 

passengers  for  compensation.” 

Mr.  Phelan  has  since  explained  that  he  did  not  intend  to 
convey  the  meaning  that  extended  coverage  could  only  be 
purchased  to  insure  against  the  risk  involved  in  carrying  pas- 
sengers for  compensation.  The  misunderstanding  between  us 
seems  to  have  arisen  by  reason  of  our  meaning  different  things 
when  we  spoke  of  extended  coverage.  The  point  has  since  been 
put  beyond  dispute  by  production  of  the  actual  endorsement, 
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viz.,  “Automobile  Insurance  Form  S.E.F.  No.  1”,  which  has  been 
in  use  since  1932  and  reads : 

“S.E.F.  No.  1 

“PASSENGER  HAZARD  INCLUDED  ENDORSEMENT 

“In  consideration  of  a premium  of  Dollars  ($  ) 

it  is  hereby  understood  and  agreed  that  paragraph  (d)  of  sub- 
section (1)  of  section  A of  the  policy  to  which  this  endorsement 
is  attached  is  deleted. 

“Except  as  otherwise  provided  in  this  endorsement,  all  terms, 
provisions  and  conditions  of  the  policy  shall  have  full  force  and 
effect. 

“Attached  to  and  forming  part  of  Policy  No. 
of  the  [Company] 

Issued  to 

This  endorsement  shall  be  effective  from  the  day  of 

19  , 12.01  a.m.  Standard  Time,  until  the  expiry  or  cancellation 

of  the  policy  to  which  it  is  attached.” 

In  my  earlier  reasons  for  judgment  I had  concluded  that  since 
the  defendant  could  not  rely  upon  s.  47(2)  of  The  Highway 
Traffic  Act  as  a defence  to  this  action — as  acknowledged  by  Mr. 
Phelan — it  could  not  successfully  put  forward  s.  201(d)  of  The 
Insurance  Act  as  a defence  unless  it  had  complied  with  the 
obvious  requirements  of  that  section  and  of  s.  203(a).  I said: 

“It  seems  pertinent  now  to  consider  why  the  late  Mr.  Krug 
was  never  issued  an  endorsement  to  his  policy  under  s.  203(a)  of 
the  Act.  It  is  true  that  there  is  no  evidence  that  he  sought  such 
an  endorsement,  but  we  must  assume  that  had  he  done  so  none 
would  have  been  forthcoming.  In  answer  to  a question  I put  to 
Mr.  Phelan  in  the  course  of  his  argument,  he  conceded  that  an 
insured  cannot  now  procure  such  an  endorsement  of  his  policy 
in  Ontario.  It  is  not  then  a case  of  the  defendant’s  having  con- 
sidered Mr.  Krug  an  unsuitable  person  for  this  particular  type  of 
protection.  It  is  simply  a case  of  his  having  been  unable  to 
purchase  that  which  no  statutory  provision  prescribes  and  which 
in  point  of  fact  ss.  201(d)  and  203(a)  of  The  Insurance  Act  ex- 
pressly authorize.” 

For  reasons  stated  I was  clearly  wrong  in  this. 

Now  to  continue  by  reverting  to  Dokuchia  v.  Domansch, 
supra,  relied  upon  by  Mr.  Hughes.  The  facts  of  that  case,  as 
stated  at  p.  461  ([1944]  O.W.N.),  are  in  part: 
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“On  the  morning  of  23rd  November  1942,  the  defendant, 
driving  a truck  loaded  with  logs,  passed  the  plaintiff’s  home  and 
offered  to  give  him  a ‘lift’  to  town,  .... 

“The  defendant  knew,  when  the  plaintiff  got  into  the  truck, 
that  there  was  a defect  in  his  gas  line.  Trouble  developed,  and 
the  defendant  asked  the  plaintiff  to  sit  on  the  fender  of  the  truck 
and  pour  gasoline  into  the  carburetor  from  a can  which  was  in 
the  truck,  and  which  the  defendant  had  previously  used  for 
priming.  The  can  had  two  fairly  large  openings  in  the  top,  and 
gasoline  splashed  on  to  the  engine,  with  the  result  that  an 
explosion  occurred,  dislodging  the  plaintiff,  who  fell  to  the  road, 
where  he  was  run  over  by  the  truck.  As  a result  of  his  injuries, 
both  the  plaintiff’s  legs  were  amputated.” 

The  remarks  of  Mr.  Justice  Urquhart  with  reference  to  s. 
47(2)  are  noted  as  follows,  at  p.  463: 

“The  ‘any  person’  must  obviously  be  a passenger  of  a certain 
sort.  Could  it  be  said  that  the  plaintiff,  at  the  time  of  the 
explosion,  was  such  a passenger?  The  word  ‘passenger’  seemed 
to  mean  some  one  who  was  passive — who  was  taking  no  part  in 
the  operation  of  the  car.  What  was  contemplated  in  the  sub- 
section was  one  who  was  sitting  in  the  vehicle  and  merely  riding 
along.  In  this  case,  when  the  plaintiff  stepped  out  of  the  truck 
and  proceeded  to  the  fender,  he  ceased  to  be  a passenger,  and 
became  a joint  operator  of  the  car  with  the  defendant,  and  so, 
in  his  Lordship’s  opinion,  passed  out  of  the  statutory  restric- 
tion.” 

The  case  went  to  appeal:  see  [1945]  O.R.  141,  [1945]  1 

D.L.R.  757.  Mr.  Justice  Laidlaw  felt  that  the  judgment  should 
be  sustained  but  on  the  ground  that  s.  47(2)  of  The  Highway 
Traffic  Act  did  not  apply  upon  the  facts.  Mr.  Justice  McRuer, 
as  he  then  was,  agreed  with  Mr.  Justice  Laidlaw,  but  added, 
at  p.  147,  with  reference  to  s.  47(2) : 

“I  do  not  think  that  the  defendant  can  avail  himself  of  the 
plaintiff’s  services  in  what  amounted  in  fact  to  a joint  operation 
of  the  truck  and  at  the  same  time  claim  the  protection  of  the 
statute  simply  because  the  plaintiff  was  required  to  be  on  the 
truck  in  order  to  carry  out  the  directions  of  the  defendant.” 
(The  italics  are  mine.) 

Mr.  Justice  Henderson  agreed  with  the  views  of  Mr.  Justice 
Laidlaw  and  Mr.  Justice  McRuer  as  expressed. 
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Granting  that  Dokuchia  v.  Domansch  might  be  of  some 
assistance  in  interpreting  the  meaning  of  s.  201(d)  of  The 
Insurance  Act,  about  which  it  is  unnecessary  to  express  an 
opinion,  I am  unable  to  see  how  it  helps  the  plaintiff  here.  It  is 
clearly  a decision  based  upon  its  own  facts,  and  in  the  present 
case  nothing  would  make  it  appear  that  the  plaintiff  in  the  per- 
formance  of  her  duties  as  a nurse  in  the  Krug  car  did  anything 
which  “amounted  in  fact  to  a joint  operation”  of  the  car.  And  in 
Koos  V.  McVey,  [1937]  O.R.  369,  [1937]  2 D.L.R.  496,  it  was 
held  by  our  Court  of  Appeal  that  the  words  “any  person  being 
carried  in,  or  upon”,  etc.,  mean  “any  person  other  than  the 
owner  or  driver”.  In  my  opinion  the  same  words  in  s.  201(d)  of 
The  Insurance  Act  must  be  given  the  same  meaning,  i,e.,  their 
precise  and  unambiguous  connotation.  “ . . . our  business  is  to 
deal  with  what  the  legislature  has  said,  not  with  what  it  might 
have  said”:  per  Boyd  C.  in  Miller  v.  Ryerson  (1892),  22  O.R. 
369  at  372.  I cannot  accede  to  the  argument  that  someone 
who  serves  the  owner  or  driver  in  some  capacity  other  than  that 
of  a joint  operator  of  the  vehicle  is  not  a person  carried  in  or 
upon  that  vehicle. 

The  view  was  urged  upon  me  that  the  plaintiff  at  the  time  of 
her  injury  was  not  a mere  passenger.  This  may  well  be  so, 
depending  precisely  on  what  is  meant  by  the  word  (and  I have 
not  failed  to  observe,  since  seeing  the  actual  endorsement  S.E.F. 
No.  1,  that  it  is  called  “Passenger  Hazard  Included  Endorse- 
ment”), but  the  word  “passenger”  is  not  used  in  s.  201(d)  of 
The  Insurance  Act  as  it  well  might  have  been  had  this  been  the 
intention  of  the  Legislature.  Strictly  speaking,  the  Oxford 
English  Dictionary  defines  a passenger  as  a traveller  in  a public 
conveyance  by  land  or  water.  That  definition  could  not  apply 
to  a person  in  a private  motor  car;  and  if  one  means  a person  who 
is  sometimes  called  a “gratuitous  passenger”  the  fact  that  such 
words  were  not  used  by  the  Legislature  in  s.  201  seems  to  sup- 
port the  contention  that  the  words  “any  person  being  carried 
in  or  upon  . . . the  automobile”  connote  human  beings.  It  is 
true  that  the  word  “person”  is  of  equivocal  signification,  but  I am 
unable  to  find  anything  in  the  text  of  the  Automobile  Insurance 
Act,  and  in  s.  201(d)  in  particular,  which  would  deprive  the 
word  of  its  primary  meaning.  “Persons”  in  the  ordinary  sense 
of  the  word  includes  natural  persons  of  both  sexes:  per  Duff  J. 
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in  Re  ''Persons’^  in  s.  2lf  of  The  British  North  America  Act,  1867 
{Edwards  et  al.  v.  The  Attorney -General  of  Canada  et  al.) , [1928] 
S.C.R.  276,  [1928]  4 D.L.R.  98  (reversed  [1930]  1 D.L.R.  98, 
[1929]  3 W.W.R.  479). 

In  my  opinion,  therefore,  the  defendant’s  contention  must 
prevail.  The  plaintiff  was,  at  the  time  she  was  injured,  a “person 
being  carried  in”  the  Krug  car  within  the  meaning  of  s.  201(d) 
and  of  the  policy. 

It  was  submitted  by  Mr.  Phelan  that  in  the  circumstances  the 
plaintiff  never  had  “a  claim  against  an  insured,  for  which  in- 
demnity is  provided  by  a motor  vehicle  liability  policy”,  within 
the  meaning  of  s.  205(1)  of  The  Insurance  Act.  He  argued  that 
once  it  appears  that  Krug’s  liability  arose  out  of  the  common  law 
relationship  of  master  and  servant,  the  claim  ceased  to  be  within 
the  risk  covered  by  the  policy.  In  my  opinion,  that  is  a submis- 
sion to  which  I ought  not  to  give  effect.  While  it  is  true  that  the 
policy  does  not  refer  to  the  relationship  of  master  and  servant, 
or  any  other  common  law  relationship,  it  does  provide  indemnity 
against  liability  imposed  by  law  upon  the  insured  for  loss  or 
damage  arising  out  of  the  ownership,  use  or  operation  of  the 
automobile.  It  seems  clear  from  the  reasons  of  the  Court  of 
Appeal  that  liability  was  imposed  upon  Krug  at  common  law  as 
the  master  of  McKenzie,  his  driver,  for  the  negligence  of  the 
latter  in  his  use  of  the  motor  vehicle.  How  could  it  be  other- 
wise? At  common  law  there  must  be  negligence  or  other  mis- 
conduct on  the  part  of  the  servant  before  a master  can  be  held 
liable  for  the  tortious  act  of  his  servant.  “A  master  may  have 
to  answer  for  the  acts  of  his  servant;  but  if  no  blame  attaches  to 
the  servant,  none  can  attach  to  the  master”:  per  Macdonnell  J.A. 
in  Koos  V.  McVey,  supra,  at  p.  370.  In  my  opinion  the  clear  lan- 
guage of  the  indemnifying  provision  of  the  policy  makes  the  in- 
surer liable  to  indemnify  the  insured  “for  loss  or  damage  arising 
from  the  . . . use  ...  of  the  automobile”.  The  fact  that  the 
insured  is  both  the  owner  of  the  vehicle  and  the  master  of  the 
person  whose  actionable  misuse  of  it  causes  the  loss  or  damage 
is  immaterial.  And  the  insurer  in  the  circumstances  of  the  case 
at  bar  can  then  escape  liability  only  if  it  can  show  that  the  loss 
came  within  one  of  the  exceptions  or  exclusions  contained  in  the 
policy,  and  as  I have  stated  I think  it  has  succeeded,  upon  my 
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interpretation  of  the  language  of  clause  (d)  of  subs.  1 of  the 
policy  and  of  the  related  s.  201(d)  of  The  Insurance  Act. 

But  Mr.  Hughes  contends  that  this  defence  is  not  now  open 
to  the  defendant;  he  says  that  in  view  of  the  fact  that  the 
defendant  undertook  the  defence  of  its  insured  in  the  plaintiff’s 
original  action  at  trial  and  on  appeal,  and  because  of  other 
factors  I shall  mention,  it  is  now  too  late  for  the  defence  to  be 
heard  to  say  that  the  late  Mr.  Krug,  in  the  circumstances,  was 
not  indemnified  by  the  terms  of  the  policy.  He  argued  that  if 
the  insurer  wanted  to  take  that  position  it  should  have  done  so 
upon  the  launching  of  the  original  action,  or  at  the  latest  follow- 
ing the  plaintiff’s  examination  for  discovery  in  that  action. 

There  can  be  no  doubt  that  the  defendant  well  knew  from  the 
beginning,  i.e.^  from  the  time  that  the  plaintiff  first  asserted  her 
claim  against  the  Krug  estate,  or  at  the  very  latest  following 
her  examinations  for  discovery  in  December  1941,  that  the 
plaintiff  was  a person  carried  in  the  Krug  automobile,  but  Mr. 
Phelan,  besides  challenging  the  last  proposition  urged  by  Mr. 
Hughes,  contended  that  the  original  action  had  been  defended 
under  the  provisions  of  a so-called  “non- waiver  agreement”  be- 
tween the  administratrix  of  the  Krug  estate  and  the  defendant, 
and  he  attached  considerable  importance  to  the  document.  This 
agreement  is  dated  the  3rd  December  1941,  some  eight  days 
after  the  appearance  was  filed  on  the  defendant’s  behalf  in  the 
original  action. 

The  plaintiff  was,  of  course,  unaware  of  the  agreement  just 
referred  to;  apparently  she  did  not  know  of  its  existence  until 
after  she  commenced  the  present  action.  It  was  said  by  Mr. 
Crockett,  the  defendant’s  Casualty  Superintendent  for  Ontario, 
that  there  had  been  some  allegation  of  liquor  consumption  in  the 
Krug  car,  but  that  he  could  not  suggest  anything  to  support  it. 
The  allegation  has  never  been  even  sought  to  be  established,  but 
it  was  undoubtedly  the  reason  for  the  existence  of  the  non- 
waiver agreement. 

I am  unable  to  see  how  this  agreement  helps  the  defendant 
in  the  present  action.  It  was  and  is  a contract  to  which  the 
plaintiff  was  not  a party,  and  it  was  entered  into,  so  Mr.  Phelan 
said,  for  the  purpose  of  maintaining  the  status  quo  between  the 
insured’s  estate  and  its  insurer.  As  such,  in  my  opinion,  it  does 
not  affect  the  plaintiff’s  right,  if  any  exists,  to  recover  under  s. 
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205(1)  of  The  Insurance  Act  or  otherwise,  and  this  is  so  whether 
or  not  the  agreement  was  in  fact  entered  into  by  Mrs.  Krug  in  her 
personal  capacity  rather  than  as  administratrix  of  her  deceased 
husband’s  estate,  as  Mr.  Hughes  contended.  Moreover,  the  agree- 
ment contains  this  recital:  “And  whereas  it  is  alleged  that  the 

said  Albert  E.  Krug,  and  the  party  of ‘the  first  part  as  such 
administratrix,  have  forfeited  the  right  to  indemnity  under  the 
said  contract  of  insurance”.  This  appears  to  make  the  agree- 
ment a waiver  of  the  policy,  or  of  an  interest  therein,  and  as  such 
could  not  assist  the  defendant  in  resisting  an  action  brought 
under  s.  205  of  The  Insurance  Act,  for  subs.  (3)  of  the  same 
section  provides: 

“(3)(i)  No  assignment,  waiver,  surrender,  cancellation  or 
discharge  of  the  policy,  or  of  any  interest  therein  or  of  the 
proceeds  thereof,  made  by  the  insured  after  the  happening  of 
the  event  giving  rise  to  a claim  under  the  policy  . . . shall 
prejudice  the  right  of  any  person,  entitled  under  subsection  1, 
to  have  the  insurance  money  applied  upon  his  judgment  or  claim, 
or  be  available  to  the  insurer  as  a defence  to  such  action.” 

Now  dealing  with  Mr.  Hughes’s  last  proposition:  Is  it  too 
late  for  the  defendant  in  the  present  action  to  be  heard  to  say 
that  the  late  Mr.  Krug  was  not  indemnified  by  the  policy? 
The  non-waiver  agreement  assisted  the  plaintiff’s  case  rather 
than  harmed  it,  Mr.  Hughes  contended,  because  by  the  words  of 
the  recital  mentioned  “the  right  of  indemnity  under”  the  policy 
was  alleged  to  have  been  forfeited.  It  could  not  be  forfeited  at 
the  defendant’s  instance,  he  insisted,  unless  it  had  existed  in 
fact  and  had  been  acknowledged  by  the  defendant  to  have 
existed.  He  also  pointed  out  that  by  para.  3 of  the  agreement 
the  defendant  reserved  the  right,  upon  ten  days’  written  notice, 
to  discontinue  the  defence,  which  right  it  did  not  exercise  until 
after  the  Court  of  Appeal  had  given  judgment  against  the  Krug 
estate  on  19th  December  1944. 

Amongst  other  authorities,  Mr.  Hughes  relied  upon  England 
V.  Dominion  of  Canada  General  Insurance  Co.^  [1931]  O.R.  264, 
[1931]  3 D.L.R.  489,  affirmed  40  O.W.N.  508,  which  was  decided 
before  s.  201(d)  of  The  Insurance  Act  became  part  of  our  law. 
In  that  case  the  action  was  brought  by  a judgment  creditor  of  one 
McKinley  against  an  insurance  company  under  s.  85(1)  of  The 
Insurance  Act,  R.S.O.  1927,  c.  222,  for  the  amount  of  an  un- 
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satisfied  judgment  recovered  by  the  plaintiff  against  McKinley. 
The  claim  was  for  damages  for  injury  sustained  by  the  plaintiff 
while  travelling  as  a passenger  in  McKinley’s  automobile.  The 
insurance  company  defended  the  original  action  on  McKinley’s 
behalf,  but  sought  in  the  plaintiff’s  subsequent  action  against 
it  to  set  up  two  defences,  viz.^  (1)  that  the  policy  was  not  in 
force  at  the  time  of  the  accident,  having  been  delivered  after  the 
date  thereof  “without  prejudice  to  the  company’s  rights  with 
respect  to  the  accident”,  and  (2)  that,  if  the  policy  were  in 
force,  the  company  was  relieved  from  liability  by  reason  of  the 
breach  by  McKinley  of  a statutory  condition  therein.  Logie  J., 
in  deciding  the  point  in  the  plaintiff’s  favour,  is  reported  to  have 
said  at  pp.  270-1,  where  he  deals  with  some  of  the  authorities 
relied  upon  by  Mr.  Hughes: 

“I  am  of  opinion,  however,  that  the  defendant  company,  in 
undertaking  and  continuing  the  defence  of  the  original  action, 
although  McKinley  had  not  been  communicated  with,  admitted 
liability  and  cannot  afterwards  repudiate  that  liability,  and  in 
this  I follow  two  British  Columbia  cases,  Cadeddu  v.  Mt.  Royal 
Assurance  Co.,  [1929]  2 D.L.R.  867  [41  B.C.R.  110,  [1929]  2 
W.W.R.  161]  and  Vandepitte  v.  Preferred  Accident  Insurance 
Co.,  [1930]  4 D.L.R.  654  [43  B.C.R.  161,  [1930]  3 W.W.R.  143]. 
The  Cadeddu  case  in  its  facts  is  very  like  this  case.  . . . 

“At  p.  875  Macdonald  J.A.  says: — 

“ Tt  was  urged  that  appellant’s  solicitor  by  continuing  to 
act  after  knowledge  was  obtained  in  this  way  did  not  thereby 
elect  to  treat  the  policy  as  valid,  because  waiver  is  a question 
of  intention  . . . His  action  however  in  continuing  to  represent 
the  insurance  company  in  the  Dickson  action  against  the  re- 
spondent was  a clear  indication  not  of  an  intention  to  repudiate 
but  of  an  election  to  proceed  in  the  hope  that  notwithstanding 
the  declaration  he  might  successfully  resist  the  claim.  He  could 
only  continue  to  act  on  the  footing  that  the  appellant  company 
was  vitally  concerned.’ 

“And  again  in  Vandepitte  v.  Preferred  Accident  Insurance 
Co.,  Galliher,  J.A.,  in  distinguishing  the  case  of  Continental 
Casualty  Co.  v.  York,  [1930]  S.C.R.  180,  says  ( [1930]  4 D.L.R. 
at  p.  656) : — 

“ ‘There  is  this  distinction  and  I think  it  is  a material  one — 
that  in  the  Continental  case  the  company  at  no  time  took  any 
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part  in  the  proceedings  instituted  against  the  insured;  while  here 
the  company  from  the  inception  of  the  proceedings  against  J. 
Berry  took  over  her  defence  as  obligated  by  said  s.E.,  and  con- 
ducted the  action  on  her  behalf,  pleading  on  her  behalf  to  the 
claim  with  full  opportunity  of  raising  all  defences  which  she  might 
have  to  the  claim,  conducted  the  trial  on  her  behalf,  examined 
the  witnesses  and  had  the  benefit  of  all  advantages  to  be  gained 
from  a judgment  in  her  favour  which  would  accrue  to  them  in 
freeing  her  from  liability  and  hence  itself  as  well.’  ” 

The  case  was  carried  to  appeal  and  affirmed  without  written 
reasons:  40  O.W.N.  508. 

The  Vandepitte  decision,  supra,  went  to  the  Supreme  Court 
of  Canada:  see  [1932]  S.C.R.  22,  [1932]  1 D.L.R.  107,  and 

ultimately  to  the  Privy  Council:  see  [1933]  A.C.  70,  [1933]  1 
D.L.R.  289,  [1932]  3 W.W.R.  573.  In  both  courts  above  it  was 
held  that  the  insurance  company,  by  its  conduct  in  defending 
the  original  action  brought  against  the  insured’s  driver,  his 
daughter,  was  not  estopped  from  denying  liability  under  the 
insurance  policy,  but  the  reason  given  is  that  she  was  not  the 
insured  under  the  policy,  her  father  was.  For  some  reason  the 
plaintiff  had  sued  a stranger  to  the  policy,  not  the  named  insured, 
as  in  the  case  at  bar.  Since  such  was  the  case,  neither  decision 
in  the  courts  above  is  against  the  present  plaintiff’s  contention, 
in  my  opinion,  because  nothing  is  to  be  found  in  either  decision 
which  can  be  said  to  be  a dissent  from  the  view  expressed  in  the 
passage  taken  from  the  reasons  of  the  British  Columbia  Court  of 
Appeal  and  quoted  above  from  the  judgment  of  Logie  J. 

In  Home  Insurance  Company  of  New  York  and  United  States 
Fidelity  and  Guaranty  Company  v.  Lindal  and  Beattie,  [1934] 
S.C.R.  33  at  42-3,  [1934]  1 D.L.R.  497,  Lament  J.  said,  in  a case 
involving  the  same  principle: 

‘The  other  point  is  that  by  undertaking  the  defence  of  the 
action  brought  by  Lindal  against  Beattie,  with  full  knowledge 
of  the  circumstances  surrounding  the  accident,  they  are  estopped 
from  denying  liability  on  the  policy. 

“This  argument  was  strongly  pressed  upon  us  but,  however 
effective  it  might  be  in  some  cases,  we  do  not  think  it  can  prevail 
against  the  defence  that  Beattie’s  act  constituted  a crime  and  that 
to  permit  the  recovery  of  indemnity  in  this  case  would  be  to  give 
effect  to  an  illegality.  If  the  defence  here  had  been  that  the  ap- 
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pellants  were  denying  liability  on  the  ground  that  the  policy  was 
not  binding  on  them  because  Beattie  had  made  a material  mis- 
representation or  had  failed  to  fulfil  some  condition  precedent  to 
liability,  it  might  be  argued  that,  having  undertaken  Beattie’s 
defence  in  the  action  brought  against  him  by  Lena  Lindal  for 
damages  for  personal  injuries,  they  could  not,  afterwards,  be 
held  to  deny  their  liability  under  the  policy.  That,  however,  is 
not  this  case.  The  real  foundation  of  the  defence  in  this  case 
is  not,  that  the  policy  was  not  in  full  force  and  effect,  but  that 
it  never  contemplated  indemnifying  Beattie  for  liability  arising 
through  his  own  criminal  act.” 

The  above  passage  does  not  disturb  the  principle  stated  in 
England  v.  Dominion  of  Canada  General  Insurance  Co.,  supra, 
in  my  view,  and  I agree  with  what  Chief  Justice  Farris  of  the 
Supreme  Court  of  British  Columbia  said  with  reference  to  it 
in  Heads  v.  Brownlee  and  McAlpine,  59  B.C.R.  256  at  259,  10 
I.L.R.  277,  [1943]  2 W.W.R.  177,  [1943]  2 D.L.R.  787  at  790, 
reversed  on  other  grounds,  59  B.C.R.  at  261,  10  I.L.R.  313, 
[1943]  3 W.W.R.  257,  [1943]  4 D.L.R.  513: 

“In  the  Home  Insurance  Co.  v.  Lindal  and  Beattie  case  a 
simple  point  was  decided  that  a contract  of  indemnity  against 
the  commission  of  a criminal  offence  is  an  illegal  contract  and 
even  although  an  insurance  company  had  undertaken  the  de- 
fence it  had  not  thereby  waived  its  right  to  repudiate  liability 
when  it  had  been  established  in  the  trial  that  the  indemnity 
sought  from  the  insurance  company  was  to  recompense  the 
defendant  for  damages  assessed  against  him  as  a result  of  his 
criminal  act.” 

It  is  true  that  Lament  J.  said  that  if  the  appellants  were  deny- 
ing liability  on  the  ground  that  the  policy  was  not  binding  because 
of  material  misrepresentation  or  because  of  a failure  to  fulfil 
some  condition  precedent,  it  might  be  argued  that  having  under- 
taken the  defence  in  the  original  action,  the  insurance  company 
could  not  deny  liability  under  the  policy.  In  my  opinion,  how- 
ever, the  learned  judge  in  using  the  two  examples  he  did  should 
not  be  understood  to  be  speaking  exhaustively.  I am  unable  to 
appreciate  any  reason  for  a departure  from  the  view  he  expressed 
as  being  effective  in  some  cases  where  the  defence  sought  to  be 
established  depends  not  upon  the  commission  of  a criminal 
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offence  but  upon  a simple  question  of  fact  known  by  the  insur- 
ance company  from  the  beginning. 

Mr.  Hughes  also  relied  upon  Western  Canada  Accident  and 
Guarantee  Insurance  Company  v.  Parrott,  61  S.C.R.  595,  59 
D.L.R.  307,  [1921]  2 W.W.R.  599.  There  an  insured  was  sued 
by  an  employee  for  damages  for  injuries  sustained  in  the  in- 
sured’s plant.  The  insurance  company  defended  the  action  un- 
successfully, and  afterwards  sought  to  resist  payment  of  in- 
demnity to  the  insured  on  the  ground  that  he  had  breached  a 
condition  of  the  policy  in  that  the  machine  at  which  the  em- 
ployee was  injured  had  been  left  unguarded.  The  Court  denied 
that  if  the  breach  existed  it  constituted  a good  defence.  At  p. 
602,  Anglin  J.,  as  he  then  was,  said:  “Its  (the  insurance  com- 

pany’s) right  to  conduct  Parrott’s  defence  to  the  Oxenham  claim 
existed  only  if  and  because  the  injury  to  Oxenham  was  within 
the  risk  covered  by  its  policy.” 

Mr.  Hughes  also  cited  in  support  of  his  argument  Cadeddu  v. 
Mount  Royal  Assurance  Company,  supra;  McKnight  v.  General 
Casualty  Insurance  Company  of  Paris,  France,  44  B.C.R.  1, 
[1931]  2 W.W.R.  315,  [1931]  3 D.L.R.  476;  Heads  v.  Brownlee 
and  McAlpine,  supra,  and  referred  to  Lord  Blackburn’s  classic 
passage  on  the  principle  of  election  in  Bcarf  v.  Jar  dine  (1882),  7 
App.  Cas.  345  at  360-1,  which  reads: 

“The  principle,  I take  it,  running  through  all  the  cases  as  to 
what  is  an  election  is  this,  that  where  a party  in  his  own  mind 
has  thought  that  he  would  choose  one  of  two  remedies,  even 
though  he  has  written  it  down  on  a memorandum  or  has  in- 
dicated it  in  some  other  way,  that  alone  will  not  bind  him; 
but  so  soon  as  he  has  not  only  determined  to  follow  one  of  his 
remedies  but  has  communicated  it  to  the  other  side  in  such  a 
way  as  to  lead  the  opposite  party  to  believe  that  he  has  made 
that  choice,  he  has  completed  his  election  and  can  go  no  further; 
and  whether  he  intended  it  or  not,  if  he  has  done  an  unequivocal 
act — I mean  an  act  which  would  be  justifiable  if  he  had  elected 
one  way  and  would  not  be  justifiable  if  he  had  elected  the  other 
way — the  fact  of  his  having  done  that  unequivocal  act  to  the 
knowledge  of  the  persons  concerned  is  an  election.” 

In  his  submission  on  behalf  of  the  defendant,  Mr.  Phelan  said 
that  the  insurance  cases  cited  by  the  plaintiff  involved  disputes 
between  an  insurer  and  its  insured,  or  were  cases  where  there 
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was  a contractual  or  other  duty  and  where  there  was  reliance 
by  the  person  who  complained.  In  such  cases,  he  submitted,  the 
equitable  doctrine  of  estoppel  was  properly  invoked.  He  argued 
that  it  could  not  be  invoked  in  cases  between  an  insurer  and  a 
stranger  to  the  contract  such  as  the  plaintiff  here.  I find  myself 
unable  to  agree  with  him  for  two  reasons. 

First,  each  of  the  England  case,  the  Vandepitte  case  and  the 
Lindal  case  is  concerned  with  a claim  in  an  action  brought  against 
an  insurer,  not  by  its  insured  but  by  a stranger  to  the  contract, 
and  in  no  one  of  these  three  cases,  so  far  as  I am  able  to  discern, 
has  Mr.  Phelan’s  distinction  been  drawn. 

Secondly,  the  plaintiff  is  no  doubt  a stranger  to  the  contract, 
as  s.  205(1)  implies  that  she  may  be,  but  she  is  not  a stranger 
to  the  insurance  moneys  payable  thereunder.  It  is  not  correct 
to  say,  therefore,  that  a person  in  the  position  of  the  plaintiff 
has  no  real  interest  in  a matter  of  this  kind  until  judgment  has 
been  recovered  against  the  insured  owner.  In  my  opinion,  such 
a person  has  now  no  mere  right  of  action  against  the  insurer  of 
the  owner  of  the  vehicle  upon  recovery  of  judgment  against 
such  owner,  as  was  the  case  under  s.  85(1)  of  R.S.O.  1927,  c. 
222,  the  original  ancestor,  if  I may  so  describe  it,  of  the  present 
s.  205(1).  The  trend  of  the  legislation  from  the  time  of  said 
s.  85(1)  has  been  towards  absolute  liability  of  an  insurer  where 
judgment  has  been  recovered  against  its  insured,  as  amendments 
from  time  to  time  down  to  the  statutes  of  1944  (c.  58,  s.  6(1)) 
have  demonstrated. 

In  my  considered  view,  a person  who  is  injured  by  an  insured 
owner  or  driver  of  a motor  vehicle  has  from  the  time  of  injury 
an  immediate  and  actionable  interest  in  the  money  payable  under 
the  contract,  though  the  time  of  payment  is  suspended  until  after 
judgment  has  established  the  claim  against  the  insured  owner. 
This,  to  me,  seems  clear  from  a careful  reading  of  s.  205(1) 
and  of  all  the  subsections  of  s.  205  of  The  Insurance  Act  as  a 
whole.  If,  therefore,  an  insurer  wishes  to  repudiate  liability 
under  the  policy  it  must  do  so  promptly,  so  as  not  to  mislead  the 
injured  person  by  its  conduct  into  thinking  that  the  policy  is 
valid  and  subsisting  as  between  it  and  its  policyholder.  Here 
had  the  defendant  wished  to  repudiate  liability  it  could  have  done 
so  in  the  beginning,  whereupon  it  could  have  applied  to  be  added 
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as  a party  to  the  plaintiff’s  original  action  under  s.  205(6)  if  it 
wished. 

Mr.  Phelan  next  contended  that  since  the  judgment  of  the 
Court  of  Appeal  in  the  original  action  is  dated  19th  December 
1944,  and  since  the  writ  of  summons  in  the  present  action,  which 
issued  on  15th  May  1945,  was  amended  on  17th  April  1946,  pur- 
suant to  an  order  of  the  Master  of  this  Court  made  a few  days 
earlier,  the  present  action  is  out  of  time  in  view  of  statutory 
condition  9(3),  which  reads: 

“(3)  Every  action  or  proceeding  against  an  insurer  under  a 
contract  in  respect  of  loss  or  damage  to  the  automobile  shall  be 
commenced  within  one  year  next  after  the  happening  of  the  loss 
and  not  afterwards,  and  in  respect  of  loss  or  damage  to  persons 
or  property  shall  be  commenced  within  one  year  next  after  the 
cause  of  action  arose,  and  not  afterwards.” 

The  theory  advanced  in  support  of  this  argument  is  that  since 
the  concluding  words  of  s.  205(1)  require  an  action  of  this  kind 
to  be  maintained  as  a class  action,  and  since  it  was  not  so  main- 
tained until  after  the  amendment  made  on  17th  April  1946,  more 
than  “one  year  next  after  the  cause  of  action  arose”,  this  action 
was  brought  too  late.  Barrett  et  al.  v.  Indemnity  Insurance  Co. 
of  North  America^  [1935]  O.W.N.  321,  2 I.L.R.  392,  was  cited  as 
an  authority  for  this  proposition,  but  I fail  to  see  how  it  applies. 
All  that  that  case  holds  is  that  an  action  such  as  this  must  be 
maintained  as  a class  action,  as  indeed  s.  205(1)  expressly  says 
that  it  must.  The  case  as  reported  makes  no  mention  of  statutory 
condition  9(3)  relied  upon  by  Mr.  Phelan,  nor  does  it  deal  with 
any  time  limitation  whatsoever. 

Apart  from  the  difficulty  which  conceivably  presents  itself 
in  determining  when  a cause  of  action  in  a case  of  this  nature 
arises,  which  it  is  unnecessary  to  determine,  I am  satisfied  that 
a short  answer  is  to  be  found  to  Mr.  Phelan’s  submission  in  the 
words  of  statutory  condition  9(3).  The  limitation  of  action 
therein  imposed  is  confined  to  an  action  brought  against  an 
insurer  “under  a contract  in  respect  of  loss  or  damage  to  the 
automobile  . . . and  in  respect  of  loss  or  damage  to  persons  or 
property  . . that  is  to  say,  the  limitation  is  with  respect  to  an 
action  brought  against  an  insurer  in  the  assertion  of  some  con- 
tractual right.  In  my  view,  statutory  condition  9(3)  is  of  no 
application  in  a case  of  this  kind,  where  the  plaintiff  sues  in  the 
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assertion  of  a substantive  right  created  by  s.  205(1)  of  The 
Insurance  Act:  see  The  Continental  Casualty  Company  v.  Yorke^ 
[1930]  S.C.R.  180  at  184,  [1930]  1 D.L.R.  609,  and  Dokuchia  v. 
St.  Paul  Fire  d Marine  Insurance  Company , supra,  at  p.  423. 

I find  it  unnecessary  to  deal  with  the  other  important  grounds 
urged  by  Mr.  Hughes  in  support  of  his  case. 

There  will  be  judgment  therefore  for  the  plaintiff  for  re- 
covery of:  (a)  $5,000.00  and  interest  thereon  at  5 per  cent,  per 

annum  from  the  date  of  the  judgment  of  the  Court  of  Appeal  in 
the  original  action;  (b)  $3,670.88,  being  the  combined  costs 
taxed  against  the  Krug  estate  and  in  favour  of  the  other  defend- 
ant in  the  original  action  less  a credit  of  $26.10,  together  with 
interest  on  these  costs  from  the  date,  or  dates,  of  the  taxing 
officer’s  certificates;  and  (c)  the  costs  of  this  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Hughes,  Agar,  Thompson  d 

Amys,  Toronto. 

Solicitors  for  the  defendant:  Phelan,  O’Brien  d Phelan, 
Toronto. 
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[COURT  OF  APPEAL.] 

MacDonald  et  aL  v.  The  Town  of  Goderich  and  The  Public 
Utilities  Commission  of  Goderich* 

Negligence  — Dangerous  Agencies  — Allurement  — Reasonable  Anticipa- 
tion of  Danger — Child  Climbing  Tree  and  Touching  Electric  Power 

Lines. 

The  infant  plaintiff,  aged  about  years,  climbed  an  old  apple  tree 
which  stood  on  a street  in  the  defendant  municipality,  and  touched 
electric  power  lines  of  the  defendant  Commission,  receiving  severe 
burns.  The  tree  had  stood  for  many  years  in  the  same  place,  and 
had  long  been  used  by  children  for  climbing,  to  the  knowledge  of 
the  town  officials.  The  wires  had  also  been  in  position  for  some 
time,  and  the  insulation  had  worn  off  them. 

Held  (Aylesworth  J.A.  dissenting),  the  defendants  were  not  liable. 
The  child  was  lawfully  upon  the  highway,  and  was  not  a trespasser, 
and  the  municipality  was  in  the  same  position,  as  to  liability,  as 
a private  landowner  would  be.  The  tree  and  the  wires,  taken  to- 
gether, undoubtedly  constituted  an  allurement,  and  the  municipality’s 
officials  knew,  or  should  have  known,  that  children  were  in  the 
habit  of  climbing  in  the  tree,  and  that  it  was  probable  that  such 
climbing  would  continue.  But,  on  all  the  evidence,  it  should  be 
concluded  that  it  could  not  reasonably  be  foreseen  that  a child, 
and  particularly  a child  as  small  as  the  infant  plaintiff,  would  be 
able  to  climb  high  enough  to  come  in  contact  with  the  wires. 

Trials — View  of  Locus — Purpose  and  Effect  of  View — Rules  226,  227 — 
The  Jurors  Act,  R.8.O.  1937,  c.  108,  s.  87(1). 

Where  a view  is  taken,  either  by  a jury  or  by  a judge  sitting  without 
a jury,  that  view  may  be  used  only  for  the  purpose  of  better  under- 
standing, following  and  applying  the  evidence.  Neither  a jury  nor 
a judge  is  entitled  to  rely  upon  the  view  as  if  the  result  were  sub- 
stantive evidence,  to  be  weighed  with  all  of  the  other  evidence. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Smily  J., 
dismissing  the  action.  The  facts  are  fully  stated  in  the  reasons 
for  judgment. 

20th,  21st  and  22nd  October  1947.  The  appeal  was  heard  by 
Laidlaw^  Roach  and  Aylesworth  JJ.A. 

F.  Donnelly j K.C.^  for  the  plaintiffs,  appellants:  Control  of 

the  tree  in  question  was  taken  over  by  the  municipality  some 
years  before  this  accident,  by  a by-law  which  forbade  any  person 
to  interfere  with  trees  situated  on  the  streets  of  Goderich.  The 
foreman  in  charge  of  the  Town’s  works  department  knew  of  the 
existence  of  the  tree,  and  its  position  with  respect  to  the  wires, 
but  did  nothing.  The  Commission  trimmed  some  trees  to  prevent 
them  from  causing  short  circuits,  but  never  trimmed  them  as  a 
safety  measure  to  prevent  such  accidents  as  this.  The  tree  and 
wires  together  were  held  by  the  trial  judge  to  constitute  an  al- 
lurement, and  this  finding  is  abundantly  supported  by  the  evi- 
dence. 


C.A. 
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The  trial  judge  further  held  that  the  defendants  knew,  or 
should  have  known,  that  children  were  in  the  habit  of  climbing 
this  particular  tree.  That  being  so,  they  should  have  anticipated 
the  danger,  since  a reasonable  inspection  would  have  revealed  it. 
It  may  be  that  the  same  might  be  said  of  the  child’s  father,  but 
that  does  not  make  the  infant  plaintiff  guilty  of  contributory  neg- 
ligence: Hudson’s  Bay  Company  v.  Wyrzykowski  et  al.,  [1938J 
S.C.R.  278,  [1938]  3 D.L.R.  1;  Oliver  v.  Birmingham  and  Midland 
Motor  Omnibus  Company,  Limited,  [1933]  1 K.B.  35. 

The  trial  judge  inspected  the  tree,  and  proceeded  to  draw 
inferences  of  fact  from  this  inspection.  A view  is  intended  only 
to  give  the  Court  a better  understanding  of  the  evidence,  and 
cannot  be  used  in  this  way:  Rex  v.  Kaplansky  et  al.  (1922),  51 
O.L.R.  587,  69  D.L.R.  625,  38  C.C.C.  258. 

Both  the  Town  and  the  Commission,  having  brought  a 
dangerous  substance  on  to  the  street,  are  bound  to  prevent  it 
from  doing  damage.  There  was  a breach  of  duty  on  the  part  of 
the  Town  in  leaving  this  tree  as  a means  whereby  a child  could 
come  in  contact  with  the  wires.  The  trees  and  the  wires  must 
be  considered  together:  Schoeni  et  al.  v.  King  et  al.,  [1943]  O.R. 
478,  [1943]  4 D.L.R.  536.  The  law  as  to  the  effect  of  leaving 
premises  in  a dangerous  condition  is  set  out  in  such  cases  as 
The  City  of  Toronto  v.  Lambert  et  al.  (1916),  54  S.C.R.  200,  33 
D.L.R.  476;  Glynn  v.  City  of  Niagara  Falls  (1914),  31  O.L.R.  1, 
16  D.L.R.  866;  Lynch  v.  Nurdin  (1841),  1 Q.B.  29,  113  E.R.  1041. 

The  fact  that  the  tree  was  in  a state  of  nature  does  not 
prevent  its  being  an  allurement  to  children:  see  Glasgow  Cor- 

poration V.  Taylor,  [1922]  1 A.C.  44,  where  red  berries  on  a 
shrub  were  held  to  constitute  an  allurement. 

The  defendants  should  have  inspected  the  wires,  and  seen 
that  the  insulation  had  worn  off : Button  v.  Town  of  Dundas  et 

al.  (1908),  17  O.L.R.  556. 

The  assessment  of  damages  made  by  the  trial  judge  is  inade- 
quate, and  the  amount  should  be  increased.  Since  he  dismissed 
the  action,  this  Court  is  not  bound  to  accept  his  assessment  of 
damages:  Bland  v.  The  King  et  al.,  [1941]  O.R.  273,  [1941]  4 

D.L.R.  414. 

E.  L.  Haines,  K.C.,  for  the  defendant  Commission,  respond- 
ent: The  whole  case  depends  upon  the  answer  to  the  inquiry 

whether  a reasonable  man  would  have  foreseen  any  danger  from 
this  state  of  facts.  None  of  the  plaintiffs’  witnesses  foresaw  any 
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danger  to  this  child,  nor  did  our  foreman.  The  question  whether 
or  not  the  wires  were  inspected  does  not  affect  the  case,  since  if 
the  tree  should  have  been  cut  down  there  is  liability.  The  trial 
judge  was  entitled  to  verify  the  evidence  as  to  the  foreseeability 
of  danger  by  himself  looking  at  the  tree.  [The  Court:  He  was 
not  a referee.] 

The  line  was  kept  up  according  to  the  usual  approved  practice 
for  similar  lines,  and  such  lines  often  pass  through  trees.  Other 
power  authorities  do  not  trim  trees  to  protect  the  public  and  do 
not  use  insulation  on  the  wires:  see  Till  v.  Town  of  Oakville 

(1914),  31  O.L.R.  405,  20  D.L.R.  635,  reversed  (1915),  33  O.L.R. 
120,  21  D.L.R.  113. 

The  child  was  not  a licensee  but  a trespasser.  The  duty  of  care 
in  such  circumstances  is  laid  down  in  such  cases  as  McAlister 
(or  Donoghue)  v.  Stevenson  [1932]  A.C.  562;  Shilson  et  al,  ik 
Northern  Ontario  Light  and  Power  Company,  59  S.C.R.  443, 
50  D.L.R.  696,  [1920]  1 W.W.R.  422;  Prieur  et  al.  v.  Canadian 
Cottons  Ltd.,  [1936]  O.W.N.  469;  Keep  v.  Otter  Tail  Power  Co. 
(1937),  277  N.W.  213. 

The  Commission  is  a statutory  agent  of  the  municipality, 
under  The  Public  Utilities  Act,  R.S.O.  1937,  c.  286,  and  hence  is 
not  liable  in  tort:  Young  v.  Town  of  Gravenhurst  (1910),  22 

O.L.R.  291,  affirmed  (1911),  24  O.L.R.  467;  Skene  v.  The  City  of 
Toronto,  [1944]  O.W.N.  491,  [1944]  4 D.L.R.  333;  Scott  v.  Hydro- 
Electric  Commission  of  City  of  Hamilton  (1914) , 7 O.W.N.  385. 

J.  R.  Cartwright,  K.C.  (L.  E.  Dancey,  K.C.,  and  G.  D.  Watson, 
K.C.,  with  him),  for  the  defendant  Town,  respondent:  It  has  long 
been  the  practice  for  the  trial  judge,  even  when  he  dismisses  the 
action,  to  assess  the  damages  with  a view  to  an  appeal,  and  this 
practice  should  not  be  changed,  nor  should  the  assessment  here 
be  interfered  with:  Cossette  v.  Dun  et  al.  (1890),  18  S.C.R.  222. 

If  either  of  the  defendants  is  liable,  it  must  be  the  Commis- 
sion. Young  v.  Town  of  Gravenhurst,  supra,  is  not  an  authority 
against  its  liability.  Agents  are  liable  for  their  own  negligence, 
and  the  statute  does  not  affect  that  principle.  We  submit  that 
Scott  V.  Hydro-Electric  Commission  of  City  of  Hamilton,  supra, 
was  wrongly  decided,  and  should  now  be  overruled. 

As  to  the  liability  to  a trespasser,  we  refer  to  Sercombe  v. 
Township  of  Vaughan  (1919),  45  O.L.R.  142,  46  D.L.R.  131; 
James  v.  City  of  Toronto  (1925),  57  O.L.R.  322.  Even  if  the 
child  was  not  a trespasser  on  the  highway,  he  became  one  when 
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he  climbed  the  tree.  In  such  cases  as  Ricketts  et  al.  v.  The 
Village  of  Markdale  (1900),  31  O.R.  610,  and  Schoeni  et  al.  v. 
King  et  al.,  supra^  the  decision  as  to  whether  or  not  the  child 
was  a trespasser  was  obiter. 

Section  480  (2n)  of  The  Municipal  Act,  R.S.O.  1937,  c.  266, 
as  enacted  by  1939,  c.  30,  s.  33,  is  a complete  bar  to  this  action  as 
against  the  Town,  since  it  expressly  relieves  a municipality  from 
liability  caused  by  a tree  not  within  the  travelled  portion  of  a 
highway. 

E.  L.  Haines,  K.C.  [called  on  by  the  Court  to  argue  as  to  the 
statutory  defence  last  referred  to  by  counsel  for  the  respondent 
Town] : The  Commission  is  a statutory  agent  of  the  municipal- 
ity, and  is  therefore  entitled  to  the  same  protection  under  the 
amended  section.  This  tree  was  not  on  the  travelled  portion  of 
the  highway,  but  was  close  to  the  line  dividing  the  highway  from 
private  property.  The  Commission  was  a mere  licensee  as  to 
the  wires,  and  had  no  right  to  touch  the  tree : Anticknap  v.  City 
of  St.  Catharines  (1920),  47  O.L.R.  462,  53  D.L.R.  503. 

F.  Donnelly,  K.C.,  in  reply:  The  Commission  would  have  had 
no  difficulty  in  obtaining  permission  to  trim  this  tree. 

The  Commission  is  a separate  entity,  can  be  sued,  and  is 
liable  for  its  own  negligence:  Campbell  Flour  Mills  Co.  Ltd.  v. 

City  of  Peterborough,  57  O.L.R.  458,  [1925]  4 D.L.R.  23;  Nickell 
V.  City  of  Windsor,  59  O.L.R.  618,  [1927]  1 D.L.R.  379. 

The  defendants  did  not  plead  the  amendment  to  The  Munic- 
ipal Act,  or  that  this  tree  was  not  on  the  travelled  portion  of  the 
highway.  This  defence  cannot  be  raised  at  this  stage. 

The  child  was  lawfully  on  the  highway,  and  the  tree  consti- 
tuted an  allurement.  Therefore  the  child  was  not  a trespasser. 

Cur.  adv.  vult. 

17th  November  1947.  Laidlaw  J.A. : — This  is  an  appeal  by 
the  plaintiffs  from  a judgment  of  Smily  J.  dated  the  14th  January 
1947,  dismissing  an  action  to  recover  damages  for  personal  in- 
juries suffered  by  the  infant  plaintiff  when  he  climbed  a tree 
on  Warren  Street  in  the  town  of  Goderich  and  came  in  contact 
with  a hydro-electric  wire  or  wires  forming  part  of  the  electric 
lighting  system  in  the  municipality.  The  father  of  the  infant 
also  claims  the  amount  of  loss  sustained  by  him  as  a result  of  the 
injuries  to  his  son. 
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The  conclusion  I have  reached,  after  reading  all  of  the 
evidence  and  carefully  considering  the  submissions  and  argu- 
ments so  ably  presented  by  counsel  for  all  parties,  makes  it 
unnecessary  to  discuss  the  interesting  questions  of  law  raised 
in  the  appeal  or  to  review  the  facts  of  the  case.  The  learned 
trial  judge,  after  reserving  judgment,  and  with  apparent  study 
and  care,  made  findings  of  fact  as  follows:  “that  the  infant 

plaintiff  must  have  touched  or  taken  hold  of  the  power  wires  or 
conductors’’;  “that  the  wires  referred  to,  in  construction  and 
maintenance,  conformed  to  a good  standard,  and  were  in  accord- 
ance with  standard  Hydro-Electric  practice”;  “that  the  tree 
could  not  be  readily  climbed  by  a small  child  so  as  to  come  in 
contact  with  the  power  wires”;  “that  there  was  no  easy  access 
to  the  power  wires”;  and  “that  the  defendants  did  not  know,  and 
could  not  be  expected  to  know,  that  children,  and  in  particular  a 
child  of  this  age  (he  was  then  about  4 years  and  8 months  old) 
would  climb  high  enough  to  come  in  contact  with  the  conductor 
or  power  wires,  or  for  that  matter  the  guy  wire”. 

These  findings  of  fact  made  by  the  learned  trial  judge  are 
amply  supported  by  credible  evidence,  and  I cannot  say  that 
they  are  wrong.  They  constitute  a good  foundation  in  law  for  a 
judgment  dismissing  the  action,  and  there  has  been  no  suffici- 
ent reason  shown  to  me  to  find  other  or  different  facts  upon 
which  to  base  a judgment  for  the  plaintiffs. 

The  appeal  must  be  dismissed  with  costs. 

Roach  J.A.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  pronounced  by  the  Honourable  Mr.  Justice  Smily,  by 
which  judgment  their  action  to  recover  damages  arising  from 
injuries  received  by  the  infant  plaintiff  was  dismissed. 

The  infant  plaintiff  received  his  injuries  when  he  climbed  a 
tree — a wild  apple  tree — which  stood  on  Warren  Street,  in  the 
town  of  Goderich,  and  touched  with  his  hands  electric  trans- 
mission wires  near  the  top  of  the  tree,  as  a result  of  which  his 
hands  were  very  severely  burned. 

Warren  Street  is  in  the  residential  area  of  the  town.  The 
adult  plaintiff  and  his  family  reside  on  the  east  side  of  that  street. 
On  the  east  side  there  are  a number  of  dwellings,  while  on  the 
west  side  there  is  considerable  vacant  and  unfenced  land  which, 
from  the  photographs  entered  as  exhibits,  appears  to  have  been 
used  for  garden  purposes.  This  wild  apple  tree  stood  on  the 
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west  side  of  the  street,  and  within  the  limits  of  the  highway,  and 
between  the  ditch  and  the  westerly  limit.  From  the  photographs 
it  presents  the  appearance  of  an  overgrown  shrub,  its  many 
branches  being  interlocked  and  tangled  and  a number  of  them 
almost  touching  the  ground.  The  power  lines,  which  are  main- 
tained and  operated  by  the  defendant  Commission,  are  carried 
on  poles  along  the  west  side  of  the  street,  and  the  tree  stands 
almost  in  a direct  line  with  those  poles.  From  the  base  of  the 
tree  to  the  first  pole  to  the  north  is  approximately  41  feet, 
and  to  the  first  pole  to  the  south  approximately  113  feet.  The 
power  lines  extending  between  those  poles  pass  among  the  tips 
of  the  uppermost  branches  of  the  tree.  In  addition,  there  is  a 
guy  wire  extending  from  the  top  of  the  northerly  pole,  through 
the  branches  of  the  tree,  to  the  southerly  pole,  to  which  it  is 
attached  at  a height  of  8 feet  1V2  inches  above  the  ground. 
The  power  lines  are  three  in  number,  in  a vertical  plane.  The 
upper  and  lower  of  these  three  wires  each  carry  110  volts.  The 
middle  wire  is  described  as  a neutral  wire.  The  distance  from 
the  middle  wire  to  the  upper  and  to  the  lower  wire  is  6 inches. 
The  upper  and  lower  wires  had  at  one  time  been  covered  with  a 
type  of  insulation,  but  it  had  worn  off  due  to  the  action  of  the 
elements  and  perhaps  to  some  extent  due  also  to  rubbing  against 
the  tips  of  the  uppermost  branches  of  the  tree. 

On  the  5th  July  1945  the  infant  plaintiff,  who  was  then  4% 
years  of  age,  and  some  other  children  also  of  tender  years,  were 
playing  in  the  neighbourhood  of  the  tree.  The  infant  plaintiff 
and  another  boy,  who  was  slightly  older,  climbed  into  the  tree. 
The  infant  plaintiff  touched  the  wires,  not  inadvertently,  but  with 
the  full  intention  of  doing  so. 

The  evidence  of  the  infant  plaintiff  and  the  other  children 
was  to  the  effect  that  the  infant  plaintiff  grabbed  the  guy  wire 
with  both  hands  and  then  fell  to  the  ground.  Normally,  of 
course,  the  guy  wire  is  not  charged  with  electricity,  and  if  he 
received  his  injuries  in  the  manner  thus  described  the  inference 
would  be  that  the  guy  wire  had  come  in  contact  with  one  or  other 
or  both  of  the  transmission  wires.  There  was  an  insultator  on 
the  guy  wire  in  the  area  in  which  it  passed  the  transmission  wires, 
the  purpose  of  which  was  to  prevent  such  contact.  Tests  made 
shortly  after  the  accident  demonstrated  that  at  least  at  the  time 
of  the  test  there  was  no  electricity  in  the  guy  wire  and  that  the 
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insulator  was  effectively  serving  the  purpose  for  which  it  was 
originally  intended.  Moreover,  there  was  evidence,  which  was 
accepted  by  the  learned  trial  judge,  and  which  seems  convincing 
to  me,  that  the  infant  plaintiff  could  have  received  such  severe 
burns  only  by  taking  hold  of  the  top  wire  with  one  hand  and  the 
bottom  wire  with  the  other.  It  seems  to  be  pretty  well  agreed 
that  if  the  injuries  suffered  by  the  plaintiff  were  caused  in  that 
manner  he  must  have  stood  on  a particular  crotch  in  the  tree. 
The  height  of  that  crotch  above  the  ground  is  12  feet  9%  inches: 
the  height  of  the  guy  wire  above  the  crotch  is  2 feet  4 inches : the 
height  of  the  lowest  transmission  wire  above  the  crotch  is  3 feet 
8^2  inches:  and  the  height  of  the  top  transmission  wire  above 
the  crotch  is  4 feet  8]/2  inches.  The  height  of  the  transmission 
wires  and  the  neutral  wire  varies  with  atmospheric  temperatures. 
At  a temperature  of  70  degrees  Fahrenheit  they  would  be  5 
inches  lower  than  the  heights  which  I have  stated.  The  accident 
happened  on  a hot  July  day  and  it  may  be  reasonably  concluded 
that  those  wires  on  that  day  were  closer  to  the  tree  crotch  than 
the  distances  which  I have  given.  The  infant  plaintiff  was  44 
inches  tall  and  weighed  39  pounds. 

The  allegations  of  the  plaintiffs  in  their  statement  of  claim 
were  several,  but  substantially  they  amount  to  this,  that  the  tree 
and  the  wires  together,  in  the  relationship  which  I have  described, 
constituted  a trap. 

In  his  reasons  for  judgment  the  learned  trial  judge  said,  in 
part: 

“Children  for  many  years,  the  father  says  as  long  as  he  can 
remember,  had  been  accustomed  to  climbing  into  this  tree.  The 
adult  plaintiff  himself  as  a child  had  done  so.  The  tree  was 
undoubtedly  an  allurement  to  young  children  to  climb  into  it,  and 
I think  the  defendants  must  be  deemed  to  know  that  children 
did  and  would  climb  into  it.  That,  however,  is  not  enough  to 
fix  the  defendants  with  responsibility.  The  evidence  abundantly 
establishes  that  the  defendants  did  not  know,  and  could  not 
be  expected  to  know,  that  children,  and  in  particular  a child  of 
this  age  (he  was  then  about  4 years  and  8 months  old)  would 
climb  high  enough  to  come  in  contact  with  the  conductor  or 
power  wires,  or  for  that  matter  the  guy  wire.  The  adult  plain- 
tiff, the  father  of  the.  infant  plaintiff,  saw  the  infant  plaintiff 
climb  into  the  tree  on  the  occasion  he  sustained  this  injury. 
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But  he  did  not  think  the  boy  would  climb  as  high  as  the  power 
wire  and  he  did  not  consider  the  wires  a source  of  danger.  He 
did  not  warn  the  boy.  As  a matter  of  fact,  he  does  not  remember 
seeing  anyone  climb  as  high  as  the  guy  wire.  I have  seen  the 
tree  and  it  is  a wonder  to  me  how  the  boy  could  climb  high  enough 
to  put  his  hands  on  the  power  wires.  Edward  E.  Nelson,  the 
line  superintendent  for  the  Commission,  said  it  never  occurred  to 
him  that  a child  would  climb  that  high,  or  that  a big  boy  could 
(because  of  the  extra  weight).  In  fact  there  is  no  evidence  to 
suggest  that  a child  of  this  age,  or  of  such  an  age  as  not  to 
appreciate  the  danger  of  touching  electric  wires,  would  be  ex- 
pected to  climb  or  be  able  to  climb  high  enough  to  touch  these 
power  wires.” 

And  elsewhere,  he  said: 

“ . . . the  evidence  is,  and  I so  find  . . . that  the  tree  could 
not  be  readily  climbed  by  a small  child  so  as  to  come  in  contact 
with  the  power  wires  and  that  there  was  no  easy  access  to  the 
power  wires.  It  is  true  that  the  tree  could  be,  and  was  on  this 
occasion,  climbed  by  a small  child  so  as  to  come  in  contact  with 
the  power  wires,  but  I believe  he  was  helped  by  his  companion 
and  in  any  event  this  could  not  be  reasonably  foreseen.  It  was 
not  a danger  which  was  known,  or  could  reasonably  have  been 
expected  to  be  known,  by  the  defendants.” 

The  infant  plaintiff  had  a right  to  be  on  the  highway,  even 
if  his  only  purpose  in  being  there  was  to  indulge  in  play.  See 
Ricketts  et  al.  v.  The  Village  of  Markdale  (1900),  31  O.R.  610, 
in  which  Chancellor  Boyd  distinguished  the  English  cases  from 
the  Canadian  and  pointed  out,  by  reference  to  legislation 
respecting  user  of  public  highways,  that  while  the  primary  pur- 
pose of  a highway  is  for  public  travel  and  passage,  there  are 
many  other  modes  of  user  that  are  permissible,  including  user 
for  play  when  there  is  no  prohibitory  local  law  and  where  their 
presence  is  not  prejudicial  to  the  ordinary  user  of  the  street  for 
traffic  and  passage.  The  user  of  the  highway  by  children  to 
play  seems  to  have  been  also  recognized  in  Gloster  et  al.  v.  The 
Toronto  Electric  Light  Company  (1906),  38  S.C.R.  27.  There 
the  infant  plaintiff,  while  crossing  the  bridge  in  question,  loitered 
there  for  the  purpose  of  play,  and  did  not  inadvertently  come  in 
contact  with  the  wires  which  caused  the  injury  but  put  part  of 
his  body  through  the  openings  of  the  railing  on  the  side  of  the 
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bridge  and  thereby  came  in  contact  with  the  wires.  In  so  doing, 
it  could  not  be  said  that  he  was  using  the  bridge  merely  for 
passage. 

The  soil  and  freehold  of  the  highway  is  vested  in  the  defend- 
ant municipal  corporation:  s.  454  of  The  Municipal  Act,  R.S.O. 
1937,  c.  266.  If  a private  owner,  on  whose  land  an  infant  is 
by  invitation  or  permission,  so  that  he  is  not  a trespasser,  is 
liable  for  injuries  sustained  by  the  infant  from  something  which 
is  an  allurement  and  which  the  owner  maintains  upon  his 
property,  I can  see  no  reason  why  a municipal  corporation  should 
not  be  likewise  liable  in  the  case  of  an  allurement  which  it 
permits  to  be  on  a public  highway,  the  title  to  which  is  vested 
in  it  and  over  which  it  has  control,  the  infant  in  both  cases,  of 
course,  being  of  such  an  age  that  he  is  unable  to  appreciate  the 
danger. 

The  trial  judge  has  found  that  this  tree  constituted  an  allure- 
ment, and  I agree.  The  propensity  of  small  children  to  climb  is 
universally  recognized,  and  the  unusually  low  branches  of  this 
tree  provided  an  excellent  opportunity  to  this  little  boy  and 
others  to  satisfy  that  natural  inclination.  It  can  make  no  differ- 
ence how  the  tree  got  there  in  the  first  place;  the  defendant 
Corporation  permitted  it  to  remain  there,  and  the  town  foreman 
knew  of  its  existence  and  the  relationship  of  the  tree  to  the  wires 
for  many  years  but  did  nothing  about  it.  The  tree  by  itself  was 
harmless.  It  was  the  combination  of  the  tree  and  the  uninsulat- 
ed wires  that  caused  the  injuries,  and  in  determining  the  question 
of  liability  they  must  be  regarded  as  one  object.  It  can  make 
no  difference  in  that  regard  that  the  tree  was  there  with  the 
permission  of  the  defendant  Corporation,  while  the  wires  were 
placed  there  by  the  defendant  Commission. 

Now,  in  the  circumstances  that  I have  thus  far  stated,  what 
is  the  duty  of  the  municipality?  Whatever  duty  was  imposed 
upon  it  attached  to  it  as  the  owner  of  the  highway  and  the  party 
in  control  thereof.  In  Latham  v,  R.  Johnson  & Nephew^  Limited, 
[1913]  1 K.B.  398,  Hamilton  L.J.,  at  p.  416,  put  it  thus: 

“Then  the  presence  in  a frequented  place  [here  the  highway] 
of  some  object  of  attraction,  tempting  him  [the  infant  who  was 
on  the  highway  as  a matter  of  right]  to  meddle  where  he  ought 
to  abstain,  may  well  constitute  a trap,  and  in  the  case  of  a child 
too  young  to  be  capable  of  contributory  negligence  it  may  impose 
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full  liability  on  the  owner  or  occupier,  if  he  ought,  as  a reason- 
able man,  to  have  anticipated  the  presence  of  the  child  and  the 
attractiveness  and  peril  of  the  object.” 

Here,  of  course,  the  presence  of  the  child  should  have  been 
anticipated  and,  in  my  opinion,  likewise  the  attractiveness  of  the 
object  should  also  have  been  anticipated.  Then,  what  about  the 
“peril”  of  the  object? 

There  was  no  peril  in  this  particular  object  unless  and  until 
the  child  climbed  sufficiently  high  in  the  tree  to  enable  him  to 
touch  the  power  wires,  that  is,  both  the  upper  and  lower  wire. 
To  my  mind,  therefore,  the  question  is  reduced  to  this:  Ought 

those  in  charge  on  behalf  of  the  defendant  Corporation  to  have 
anticipated  that  any  child  would  climb  that  high?  The  learned 
judge  has  found  on  evidence  that  that  fact  would  not  be  antici- 
pated by  reasonable  men.  The  difficulty  with  that  finding,  if 
difficulty  there  is,  consists  in  this,  that  the  learned  trial  judge 
in  his  reasons  says  in  substance  that  the  evidence,  and  I would 
take  that  to  mean  the  entire  evidence,  is  to  that  effect.  Counsel 
for  the  appellant,  during  argument,  laid  much  stress  upon  the 
fact  that  there  was  evidence  quite  to  the  contrary  and  referred 
in  particular  to  the  evidence  of  one  Williams,  a witness  called  by 
counsel  for  the  defendant  Commission.  I extract  the  following 
from  the  cross-examination  of  that  witness  by  counsel  for  the 
plaintiffs : 

“Q.  But  this  little  bushy  apple  tree,  as  shown  in  ex.  7 and 
also  in  ex.  2 and  ex.  3 and  as  you  examined  it,  could  very  easily 
be  climbed  by  a four  or  five  year  old  youngster,  couldn’t  it? 
A.  Yes. 

“Q.  That  is  what  I thought.  And  you  say  that  on  the  basis 
of  your  personal  examination  of  that  tree,  don’t  you?  A.  Yes. 

“Q.  Yes,  you  do.  I go  further  with  you,  Mr.  Williams:  You 
told  me  that  you  thought  this  youngster  could  be  supported  on 
this  crotch  two  feet  four  inches  below  the  guy  wire  and  this 
youngster  could  very  well  climb  that  tree  to  the  crotch  without 
difficulty;  couldn’t  he?  A.  Yes,  I think  he  could. 

“Q.  And  at  that  point  on  a 70-degree  summer  day  this 
secondary  wire  would  be  three  feet  four  inches  or  less  above 
the  crotch?  A.  Yes. 
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“Q.  And  with  this  guy  wire  in  between  enabling  the  boy  to 
hang  on  to  that  and  reach  up  to  the  lower  secondary  wire? 
A.  Yes. 

“Q.  And  it  would  not  be  difficult  for  the  boy  to  get  on  this 
crotch  and  reach  this  guy  wire  two  feet  four  inches  above; 
would  it?  A.  No. 

“Q.  So  we  can  take  it  then,  Mr.  Williams,  as  a professional 
engineer  and  from  your  examination  of  this  particular  tree  and 
this  particular  line  on  a day  in  July  when  it  was  about  70 
degrees  this  boy  could  very  easily  stand  on  this  crotch  and  get 
hold  of  this  lower  secondary  wire?  A.  Yes.” 

It  will  be  observed  from  the  evidence  which  I have  just 
quoted  that  the  answers  of  the  witness  were  either  “yes”  or 
“no”  to  most  leading  questions.  Of  course,  it  was  perfectly 
proper  for  counsel  for  the  plaintiffs  to  put  leading  questions  on 
cross-examination.  Now  the  learned  trial  judge  was  obviously 
in  error  in  his  reasons  when  he  states,  as  I understand  him  to 
state,  that  the  whole  evidence  was  to  the  effect  that  the  tree 
could  not  be  readily  climbed  by  this  infant  plaintiff  to  the  height 
of  the  power  wires.  From  the  fact  that  the  learned  trial  judge 
so  states,  I draw  this  conclusion,  that  he  could  not  have  been 
impressed  by  the  evidence  of  Williams  which  I have  quoted. 
If  he  had  been  impressed,  there  would  not  be  much  likelihood  of 
his  having  overlooked  it.  There  was  considerable  other  evi- 
dence, not  the  result  of  leading  questions,  to  the  effect  that  it 
would  be  very  difficult  if  not  impossible  for  the  child  to  climb 
that  high.  The  learned  trial  judge  saw  the  witnesses,  each  of 
whom  must  have  made  a certain  impression,  and  this  Court  of 
course  should  not  substitute  its  opinion  as  to  the  weight  of  the 
evidence  of  any  particular  witness  for  the  opinion  of  the  trial 
judge.  The  father  of  this  boy  gave  evidence,  and  the  learned 
trial  judge  was  impressed  by  it.  I gather  that  from  the  fact 
that  he  has  referred  to  it.  It  would  be  reasonable  to  assume 
that  the  father  would  be  more  solicitous  for  the  welfare  and  safety 
of  his  child  than  would  a stranger.  What  did  the  father  say  in 
evidence?  I quote  therefrom: 

“Q.  Would  I be  correct  in  saying  before  the  accident  you 
did  not  think  the  boy  could  climb  as  high  as  the  bottom  power 
wire?  A.  That  is  correct. 
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“Q.  And  you  had  lived  there  and  looked  over  and  seen 
children  in  that  tree  from  time  to  time  and  as  far  as  you  were 
concerned  you  did  not  consider  a boy  would  climb  up  in  that  tree 
as  far  as  the  bottom  power  line?  A.  No. 

“Q.  That  is  a fact?  A.  That  is  a fact  . . . 

“Q.  And  as  far  as  you  were  concerned,  knowing  that  tree 
intimately  over  a period  of  years  and  seeing  children  playing 
in  it  from  time  to  time,  am  I correct  in  saying  you  did  not  consider 
the  wires  to  be  a source  of  danger?  A.  No,  not  regarding  the 
height  I didn’t. 

“Q.  You  did  not  consider  them  to  be  a source  of  danger. 
Now,  as  far  as  this  case  is  concerned — that  is,  the  case  you  are 
making  out  on  behalf  of  your  son — you  do  not  think  he  did  get 
as  high  as  the  power  wire?  A.  I wasn’t  an  eye-witness  of  the 
accident,  Mr.  Haines.” 

Then  follow  a few  questions  answered  by  the  father  saying 
that  he  was  not  an  eye-witness,  and  then  comes  this  question 
and  answer: 

“Q.  Do  you  believe  now  he  got  as  high  as  the  power  wires? 
A.  I doubt  it  very  much.” 

One  E.  G.  Nelson,  a line  superintendent  for  the  Town  of 
Goderich,  stated  in  evidence  that  he  examined  the  tree  after  the 
accident  and  that  he  “couldn’t  figure  how  a small  boy  could  get 
that  high”.  Witnesses  may  very  honestly  differ  in  their  esti- 
mates of  what  a boy  of  the  age  of  the  infant  plaintiff  might 
accomplish  when  it  comes  to  climbing.  Children  daily  astound 
their  elders  by  their  physical  feats  in  climbing.  Every  mother  of 
children  at  some  time  has  suffered  considerable  chagrin  when 
she  hid  the  jam  jar  on  the  topmost  shelf  in  the  pantry,  only  to 
find  later  that  her  child,  who  she  did  not  think  could  climb  that 
high,  succeeded  in  doing  so.  The  mere  fact  that  this  infant  plain- 
tiff did  succeed  in  climbing  as  high  as  the  wires  does  not  prove 
that  before  that  event  happened  it  would  have  been  unreasonable 
to  conclude  that  it  could  not  happen,  any  more  than  it  would  be 
unreasonable  for  the  mother  of  the  child  who  in  fact  reached  the 
jam  jar,  that  question  being  present  to  her  mind  before  the 
event,  to  conclude  that  it  could  not  do  so.  There  is  an  old  saying 
that  our  hindsight  is  always  better  than  our  foresight.  Because 
our  foresight  happened  in  fact  to  be  wrong,  that  does  not  neces- 
sarily prove  negligence. 
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Another  matter  impresses  me.  The  tree  arid  the  wires  had 
been  in  the  same  positions  relative  to  each  other  for  many  years. 
Children  had  played  in  that  tree  for  many  years  and  such  an 
accident  had  apparently  never  previously  happened.  There  is 
no  evidence  as  to  when  the  wires  first  became  exposed  by  the 
insulation  wearing  off.  That  would  not  happen  suddenly.  It 
would  be  a gradual  process.  On  all  the  evidence,  it  is  my  opinion 
that  the  trial  judge  was  right  in  reaching  the  conclusion  that  it 
was  not  reasonably  foreseeable  that  any  child  would  climb  high 
enough  to  touch  those  wires  and  that  therefore,  as  I have  pre- 
viously put  it,  the  peril  of  the  object  could  not  have  been  reason- 
ably anticipated. 

After  the  trial  of  the  action,  the  learned  trial  judge  viewed 
the  tree.  I have  already  quoted  what  he  says  with  respect  to 
that  view  in  his  reasons.  I think  it  is  appropriate  that  I should 
state  my  opinion  with  respect  to  the  purpose  to  be  served  by  a 
trial  judge  taking  a view.  Rule  266  provides  that  “The  Judge 
by  whom  any  cause  or  matter  is  tried  with  or  without  a jury,  and 
the  Court  before  which  any  cause  or  matter  is  brought  by  way  of 
appeal,  may  inspect  any  property  or  thing  concerning  which  any 
question  arises  therein,  and  where  the  sanity  of  a party  is  in 
question,  may  examine  him  for  the  purpose  of  determining  his 
sanity.”  I have  always  understood  the  purpose  of  that  Rule — 
and  the  only  purpose  to  be  served  thereby — to  be  to  enable  the 
judge,  by  a view,  the  better  to  understand  the  evidence.  I have 
never  understood  that  a judge,  by  taking  a view,  can  place  what 
his  senses  there  perceive  into  one  or  the  other  of  the  pans  of  the 
scales  of  justice.  All  that  goes  into  those  pans  is  the  evidence, 
nothing  else.  The  judge  cannot  be  both  judge  and  witness,  and 
it  is  only  the  evidence  of  witnesses  that  under  our  system  of 
trials  weighs  in  favour  of  one  litigant  or  the  other. 

Rule  267  provides  that  a view  by  the  jury  may  be  ordered  by 
the  judge  presiding  at  the  trial.  Section  87(1)  of  The  Jurors 
Act,  R.S.O.  1937,  c.  108,  provides  that:  “Where  in  an  action, 

whether  the  same  is  to  be  tried  by  a special  or  by  a common 
jury,  it  appears  to  the  presiding  judge  that  in  order  to  the  better 
understanding  of  the  evidence  the  jurors  who  are  to  try  the  issues 
ought  to  have  a view  of  the  place  or  of  the  real  or  personal  prop- 
erty in  question,  whether  the  same  be  within  or  without  the 
county  in  which  the  trial  is  to  take  place,  he  may  at  any  time 
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after  the  jurors  have  been  sworn  and  before  they  give  their 
verdict  order  that  the  jurors  shall  have  such  view.” 

Where  a judge  alone  is  trying  the  action,  he  is  the  judge  of 
both  the  law  and  the  facts.  There  cannot  be  one  rule  for  a jury 
as  the  judges  of  the  facts  and  another  rule  for  a judge  as  judge  of 
the  facts.  For  the  history  of  the  rule,  see  the  observations  of 
Riddell  J.,  as  he  then  was,  in  Rex  v.  Kaplansky  et  al.  (1922) , 51 
O.L.R.  587  at  591  et  seq.,  69  D.L.R.  625,  38  C.C.C.  258. 

For  the  reasons  stated,  I would  dismiss  the  appeal  with  costs. 
I do,  however,  express  the  hope  that  the  defendants  may  be 
generous  enough  to  forego  their  costs. 

Aylesworth  J.A.  (dissenting) : — ^This  is  an  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  Smily  pronounced  on 
the  14th  January  1947,  after  trial  of  the  action  without  a jury, 
dismissing  the  plaintiffs’  action  with  costs. 

The  action  arose  out  of  injuries  sustained  by  the  infant  plain- 
tiff as  the  result  of  an  accident  on  the  5th  July  1945.  On  that 
day  the  infant  plaintiff,  who  was  then  4 years  and  8 months  of 
age,  in  company  with  another  boy,  who  was  then  7 years  and 
4 months  of  age,  climbed  a wild  apple  tree  situated  on  Warren 
Street  in  the  town  of  Goderich,  approximately  opposite  the 
plaintiff’s  dwelling.  According  to  the  finding  of  the  learned  trial 
judge,  and  there  is  ample  evidence  to  support  such  finding,  the 
infant  plaintiff  came  in  contact  at  the  top  of  the  tree  with  the 
electric  power  wires  maintained  by  the  defendant  Commission  as 
part  of  the  electric  lighting  system  of  the  town  of  Goderich,  and 
sustained  severe  and  permanent  injuries  to  both  hands.  In  ail, 
there  were  four  wires  of  the  system,  three  of  which  were  carried 
along  the  street  on  poles.  Two  of  these  wires,  which  may  be 
referred  to  as  the  power  wires,  carried  the  electric  current,  110 
volts  each.  They  were  one  foot  apart,  one  above  the  other,  and 
half-way  between  them  was  a neutral  wire.  The  lower  of  the 
two  power  wires  was  16  feet  6%  inches  above  the  ground.  The 
fourth  wire  was  a guy  or  support  wire,  running  diagonally  be- 
tween the  two  poles  on  either  side  of,  and  nearest  to,  the  apple 
tree.  The  guy  wire  at  the  tree  was  about  one  foot  lower  than 
the  bottom  power  wire  and  one  foot  to  one  side  of  it.  The  guy 
wire  was  of  steel,  the  other  three  of  copper.  The  above  relative 
positions  of  the  wires  were  at  a temperature  of  40  degrees  (pre- 
sumably Fahrenheit),  but  these  positions  change  with  tempera- 
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ture  changes,  so  that  at  a temperature  of  70  degrees  the  power 
wires  at  the  tree  were  some  5 inches  lower,  while  the  steel  guy 
wire  is  also  lower  but  not  to  the  same  extent.  The  evidence  in- 
dicates a temperature  of  at  least  70  degrees  on  the  day  of  the 
accident. 

In  dismissing  the  action,  the  learned  trial  judge  assessed  the 
damages  at  $4,310,  including  the  adult  plaintiff’s  claim  for  hos- 
pital and  medical  disbursements  of  $810. 

Apart  from  certain*  statutory  defences  to  which  reference 
will  be  made  later,  the  question  to  be  determined  is,  of  course, 
whether  or  not  the  defendants,  or  either  of  them,  in  the  relevant 
circumstances,  owed  a duty  to  the  infant  plaintiff  which  they 
failed  to  discharge. 

I quote,  in  part,  from  the  reasons  for  judgment  [His  Lord- 
ship  here  quoted  the  two  paragraphs  quoted  by  Roach  J.A., 
supm^. 

As  indicated,  the  trial  judge  viewed  the  scene  of  the  accident. 
In  such  circumstances  he  is  not  entitled  to  put  such  view  in  place 
of  the  evidence,  but  he  is  entitled  to  use  such  view  only  to  assist 
himself  in  following  and  applying  the  evidence.  Upon  a consider- 
ation of  the  reasons  for  judgment  as  a whole,  I think  it  apparent 
that  the  learned  trial  judge  relied  upon  his  view  as  if  the  result 
thereof  were  substantive  evidence  to  be  weighed  with  all  of  the 
other  evidence  in  order  to  reach  his  conclusions. 

Moreover,  the  learned  trial  judge,  as  already  noted,  in  com- 
ing to  his  conclusions  states:  “ . . . there  is  no  evidence  to  suggest 
that  a child  of  this  age,  or  of  such  an  age  as  not  to  appreciate  the 
danger  of  touching  electric  wires,  would  be  expected  to  climb  or 
be  able  to  climb  high  enough  to  touch  these  power  wires.”  He 
further  states  “that  the  tree  could  not  be  readily  climbed  by  a 
small  child  so  as  to  come  in  contact  with  the  power  wires  and 
that  there  was  no  easy  access  to  the  power  wires”. 

As  will  be  seen,  the  learned  trial  judge  must  have  entirely 
overlooked  certain  very  definite  evidence  of  considerable  impor- 
tance which  directly  bears  upon  the  aspect  of  the  case  with  which 
he  was  dealing  in  that  part  of  his  reasons  for  judgment  which  I 
have  quoted. 

At  the  time  of  the  accident,  the  infant  plaintiff  was  some  44 
inches  in  height  and  weighed  some  39  or  40  pounds.  At  the  trial 
numerous  photographs  depicting  the  tree  and  the  wires,  and 
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taken  at  various  seasons  in  the  year  and  from  varying  positions 
and  angles,  were  put  in  as  exhibits.  There  were  also  filed  as 
exhibits  a plan  or  profile  of  the  tree  and  wires,  supplying  relevant 
measurements  as  to  both  the  tree  and  the  wires  and  showing  the 
main  limbs  and  branches  of  the  tree,  and  another  plan  of  that 
particular  section  of  the  town.  The  plan  or  profile,  which  is 
ex.  9,  shows  the  tree  with  5 and  8-inch  trunks.  This  plan  was 
prepared  by  the  witness  Williams,  the  chief  surveyor  of  the 
Hydro-Electric  Power  Commission  of  Ontario  and  an  engineer,  a 
witness  called  by  the  defendant  Commission.  Williams  was  the 
only  witness  who  had  made  detailed  measurements  of  the  tree  it- 
self and  of  the  relevant  position  of  the  tree  and  the  wires,  with  the 
exception  of  the  adult  plaintiff,  who  also  gave  in  evidence  certain 
of  the  measurements.  Either  from  Williams’s  evidence  or  from 
the  exhibits  it  appears  that  the  lower  of  the  power  wires  was 
some  16  feet  6i/4  inches  above  the  ground;  that  there  is  a crotch 
in  the  tree  with  2 to  4-inch  forks,  which  is  2 feet  4 inches  below 
the  guy  wire  and  3 feet  8%  inches  below  the  lower  power  wire, 
at  a temperature  of  40  degrees.  The  infant  plaintiff  had 
reached  a position  in  this  crotch  of  the  tree  when  the  accident 
occurred  and  at  that  time,  according  to  the  evidence,  the  top  of 
his  head,  if  he  was  standing  upright  in  the  crotch,  was  some  414 
inches  above  and  1^2  inches  below  the  lower  and  upper  power 
wires  respectively,  while  the  guy  wire  was  at  least  1 foot  4 inches 
below  the  top  of  his  head.  Williams  says  that  this  crotch  of  the 
tree  was  the  highest  spot  “a  boy  could  climb  to”;  that  the  crotch 
“would  support  a boy  between  four  and  five  years  of  age”;  that 
the  tree  could  “very  easily  be  climbed  by  a four  or  five-year  old 
youngster  who  could  very  well  climb  the  tree  to  the  crotch 
without  difficulty  and  very  easily  stand  on  the  crotch  and  get 
hold  of  the  lower  secondary  wire”. 

Contrasted  with  Williams’s  evidence  in  this  respect  is  the 
evidence  of  the  witness  Parker,  an  electrical  engineer,  for  the 
relevant  district,  of  the  Hydro-Electric  Power  Commission  of 
Ontario,  who  was  also  called  by  the  defendant  Commission.  He 
gave  evidence  to  the  effect  that  he  “would  not  consider  that  a 
boy  is  apt  to  climb  as  high  as  those  conductors”,  and  that  he 
“would  not  consider  there  was  very  much  likelihood  of  a 4^/4 
year-old  boy  climbing  into  that  shrub  and  getting  into  the  con- 
ductors”. The  witness  Nelson,  the  line  superintendent  for  the 
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Town  of  Goderich,  also  called  by  the  defendant  Commission, 
stated  that  he  “couldn’t  figure  how  a small  boy  could  get  up 
that  high”  or  “that  a child  would  ever  climb  it  or  that  a big  boy 
would  ever  think  about  it”.  Again,  in  answer  to  the  question 
“And  if  a child  did  climb  it,  did  you  ever  think  he  would  get  up 
to  the  transmission  lines?”  he  said:  “No,  I didn’t  think  he  could 
do  it.”  On  cross-examination  this  witness  admitted  that  he  had 
no  recollection  at  all  of  the  tree  before  the  accident  and  that 
before  the  accident  he  never  took  any  notice  of  it. 

While  the  evidence  of  Parker  and  Nelson  is  of  assistance  in 
weighing  the  circumstances,  the  evidence  of  Williams  certainly 
merits  consideration  also,  and  obviously  his  evidence  could  not 
have  been  present  to  the  mind  of  the  learned  trial  judge,  even 
careful  as  he  is. 

The  evidence  demonstrates  that  for  some  27  years  nothing 
had  been  done  on  this  particular  part  of  the  line  by  way  of  main- 
tenance or  repairs,  and  that  there  had  been  no  inspection  other 
than  inspection  such  as  could  be  had  from  a truck  driving  along 
Warren  Street  for  apparently  the  sole  purpose  of  observing  any 
contact  with  the  wires,  viewing  the  matter  as  a distribution  not 
a safety  problem.  The  evidence  tendered  on  behalf  of  the  defend- 
ant Commission  also  makes  it  clear  that,  from  the  standpoint  of 
public  safety,  reliance  was  placed  by  it  upon  the  height  of  the 
wires  from  the  ground.  There  is  also  evidence  tendered  by  the 
defendant  Commission  that  the  accident  would  not  have  occurred 
had  the  power  wires  retained  their  original  covering.  No  in- 
spection of  the  tree  had  been  made  on  behalf  of  the  Town  of 
Goderich,  although  by  by-law  it  had  assumed  the  care  and 
supervision  of  trees  within  the  municipality.  The  town  foreman 
knew  of  the  existence  of  the  tree  before  the  accident. 

The  duty  of  this  Court  on  appeal  from  a judge  sitting  without 
a jury  is  clear:  Cities  Service  Oil  Co.  Ltd.  v.  Rubel,  66  O.L.R. 

475,  [1931]  2 D.L.R.  183;  Wilson  v.  Kinnear,  [1925]  2 D.L.R. 
641;  Merritt  v.  Hepenstal  (1895),  25  S.C.R.  150;  Watt  (or 
Thomas)  v.  Thomas,  [1947]  1 All  E.R.  582. 

After  careful  consideration  of  the  evidence,  and  with  great 
respect  for  the  opinion  and  the  experience  of  the  learned  trial 
judge,  I am  impelled  to  the  following  conclusions,  namely:  that 
the  tree  in  combination  with  the  wires  constituted  an  invitation 
and  an  allurement  for  small  boys  imbued  with  the  natural  instinct 
to  climb  as  high  as  their  strength  and  energy  would  permit;  that 
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the  tree  was  a frequent  and  open  resort  of  the  young  children 
in  the  neighbourhood;  that  for  small  boys  such  as  the  infant 
plaintiff  it  was  possible  without  difficulty  not  only  to  climb  into 
the  tree  but  to  climb  into  it  as  far  as  the  crotch  to  which  refer- 
ence has  been  made;  that  in  permitting  the  power  lines  to  re- 
main without  covering  in  proximity  to  a point  in  the  tree  which 
could  readily  be  reached  by  small  boys,  such  as  the  infant  plain- 
tiff, a concealed  danger  in  the  nature  of  a trap,  as  to  such  small 
boys,  was  created  and  continued;  that  the  defendants  ought 
reasonably  to  have  foreseen  that  danger;  that  they  must  be 
deemed  to  have  had  knowledge  of  it;  and  that  they  ought  to  have 
taken  the  necessary  steps  to  obviate  it. 

The  danger  could  have  been  avoided  in  many  ways.  This 
playtime  resort  of  the  neighbourhood  children  could  have  been 
removed  entirely  or  it  could  have  been  so  trimmed  as  to  make  the 
wires  inaccessible  to  children  climbing  about  in  the  tree.  The 
wires,  as  was  orginally  the  case,  could  have  been  covered,  if  not 
insulated,  in  which  event,  upon  the  evidence,  the  danger  would 
have  been  removed.  I do  not  think  that  evidence  to  the  effect 
that  the  lines  were  built  according  to  standard  practice,  or 
according  to  generally  prevalent  practice,  meets  the  situation, 
particularly  when,  as  has  been  shown,  the  so-called  standards  of 
construction  were  not  designed  for  safety  of  the  public  except  for 
the  factor  of  the  height  of  the  wires  from  the  ground  level. 
Height  is  a relative  term  and  as  an  adequate  factor  of  safety  in 
this  case  it  disappears  when  considered  with  respect  to  the  height 
and  accessibility  of  an  object  extending  to  the  height  of  the 
wires  themselves,  such  as  the  tree  in  question. 

In  this  connection  it  remains  to  be  determined  in  what 
capacity  the  infant  plaintiff  was  upon  the  highway  and  in  the 
tree  when  the  accident  befell  him.  In  my  view  it  has  been 
rightly  decided,  so  far  as  this  Province  is  concerned,  that  the 
infant  plaintiff  in  the  circumstances  here  present  was  not  a 
trespasser  but,  on  the  contrary,  was  upon  the  highway  as  of 
right:  Ricketts  et  al.  v.  The  Village  of  Markdale  (1900),  31  O.R. 
610;  Burtch  v.  The  Canadian  Pacific  Railway  (1906),  13  O.L.R. 
632.  While  I do  not  doubt  the  correctness  of  these  decisions 
upon  this  point,  I venture  to  think  that  the  following  passage 
from  the  judgment  of  Duff  C.J.  in  Stevens  and  Willson  v.  The 
City  of  Chatham,  [1934]  S.C.R.  353  at  363,  [1934]  3 D.L.R.  1, 
is  peculiarly  applicable  to  a consideration  of  the  Ricketts  case: 
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“It  may  be  that — by  reason  of  the  pertinent  decisions  and  the 
re-enactment,  more  than  once,  of  the  pertinent  legislation  after 
the  decisions  were  pronounced,  and  the  acceptance  of  the  deci- 
sions as  expressing  the  effect  of  the  legislation,  and,  consequently, 
as  giving  an  authoritative  guidance  in  the  conduct  of  municipal 
affairs — it  may  be  that,  for  these  reasons,  these  decisions  are  not 
now  open  to  review.” 

It  was  suggested  in  argument  that  even  if  the  infant  plain- 
tiff was  not  a trespasser  so  far  as  Warren  Street  was  concerned, 
yet  he  was  a trespasser  in  the  tree.  I do  not  think  that  distinc- 
tion is  tenable,  and  the  defence  of  trespass  therefore  fails: 
Glasgow  Corporation  v.  Taylor,  [1922]  1 A.C.  44;  Donovan  et  ah 
V.  Union  Cartage  Company,  Limited,  [1933]  2 K.B.  71. 

The  defendant  Commission  also  sets  up  the  defence  that  it  is 
a statutory  agent  of  the  defendant  Corporation  and  as  such  has 
no  liability,  and  cites  in  support  of  this  proposition  Young  v. 
Town  of  Gravenhurst  (1910),  22  O.L.R.  291,  affirmed  (1911),  24 
O.L.R.  467.  Young  v.  Town  of  Gravenhurst  is  not  authority  for 
that  proposition.  A statutory  agent  is  not  entitled  to  rely  upon 
its  agency  per  se  as  a defence  to  an  action  against  it  for  a tort 
committed  in  the  course  of  its  employment.  I think  all  that 
Young  v.  Town  of  Gravenhurst  decides  is  that  even  where  a tort 
is  committed  by  a statutory  agent  in  the  course  of  its  employ- 
ment, the  principal  of  that  agent  nevertheless  may  be  sued. 
The  principles  for  ascertainment  of  the  liability  of  a statutory 
agent  are  to  be  found  in  ''The  Mersey  Docks  and  Harbour  Board” 
Trustees  v.  Gibbs  et  al.  (1864-6),  L.R.  1 H.L.  93  at  104  and  110, 
approved  in  The  Sanitary  Commissioners  of  Gibraltar  v.  Orfila 
et  al.  (1890),  15  App.  Cas.  400: 

“ ...  in  every  case  the  liability  of  a body  created  by  statute 
must  be  determined  upon  a true  interpretation  of  the  statutes 
under  which  it  is  created.  ...  in  the  absence  of  something  to 
shew  a contrary  intention,  the  Legislature  intends  that  the  body, 
the  creature  of  the  statute,  shall  have  the  same  duties,  and  that 
its  funds  shall  be  rendered  subject  to  the  same  liabilities  as  the 
general  law  would  impose  on  a private  person  doing  the  same 
things.” 

Applying  the  principles  so  expressed  to  the  case  at  bar,  I have 
concluded  that  the  defendant  Commission  cannot  escape  liability 
upon  its  plea  of  statutory  agency. 
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The  defendant  Corporation  also  raises  as  a bar  to  the  action 
the  provisions  of  s.  480  of  The  Municipal  Act,  R.S.O.  1937,  c.  266, 
as  amended  in  1939,  and  the  defendant  Commission  argues  that, 
if  this  statutory  bar  applies,  it  applies  in  its  favour  as  well  as  in 
favour  of  the  defendant  Corporation.  Section  33  of  1939,  c.  30, 
provides : 

“Section  480  of  The  Municipal  Act  is  amended  by  adding 
thereto  the  following  subsection : 

“‘(2a)  No  action  shall  be  brought  against  a corporation 
for  the  recovery  of  damages  caused  by  the  presence  or  absence 
or  insufficiency  of  any  wall,  fence,  guard  rail,  railing  or  barrier, 
or  caused  by  or  on  account  of  any  construction,  obstruction  or 
erection  or  any  situation,  arrangement  or  disposition  of  any 
earth,  rock,  tree  or  other  material  or  object  adjacent  to  or  in, 
along  or  upon  any  highway  or  any  part  thereof  not  within  the 
travelled  portion  of  such  highway.’  ” 

Dealing  first  with  the  latter  submission,'  I think  the  wording 
of  the  amendment  itself  clearly  excludes  the  defendant  Commis- 
sion from  any  benefit  therefrom.  It  is  “the  corporation”  and  the 
corporation  only  which  is  mentioned  in  the  section  as  the  party 
upon  which  the  benefit  of  that  section  is  conferred  and  “corpora- 
tion” as  therein  used,  and  as  used  in  numerous  other  instances 
in  The  Municipal  Act,  clearly  refers  to  a “municipality”  as  de- 
fined by  the  Act. 

The  defendant  Corporation  failed  to  plead  the  section.  It  is 
important  to  note  that  the  section  only  applies  where  the  condi- 
tion complained  of  is  “not  within  the  travelled  portion  of  such 
highway”.  No  evidence  was  adduced  at  trial  to  show  clearly 
whether  or  not  the  tree  in  question  was  within  such  travelled 
portion.  There  is  no  definition  of  “travelled  portion”  as  used 
in  the  section.  This  question,  therefore,  must  be  a question  of 
fact  to  be  proved  if  relied  upon.  Counsel  for  the  defendant 
Corporation  asks  that  leave  be  granted  now  to  plead  this  particu- 
lar section.  I do  not  think  such  leave  should  be  granted.  For 
the  reasons  indicated,  even  if  the  amendment  were  allowed,  the 
plea  would  fail  upon  the  present  record  and,  in  the  circumstances, 
to  grant  a new  trial,  even  upon  terms,  would  be  a grave  hard- 
ship upon  the  plaintiffs. 

The  plaintiffs  argue  that  the  damages  awarded  the  infant 
plaintiff  are  inadequate.  I am  of  the  opinion  that  no  ground  has 
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been  shown  for  interference  with  the  assessment  made  by  the 
learned  trial  judge. 

For  the  above  reasons  I would  allow  the  appeal  against  both 
defendants  with  costs  and  would  order  that  the  judgment  be 
amended  so  as  to  award  the  infant  plaintiff  $3,500  and  the  adult 
plaintiff  $810  against  both  defendants,  with  costs  of  the  action. 

Appeal  dismissed  with  costs,  Aylesworth  J.A.,  dissenting. 

Solicitor  for  the  plaintiffs,  appellants:  Frank  Donnelly, 

Goderich. 

Solicitor  for  the  defendant  Corporation,  respondent:  L.  E. 

Dancey,  Goderich. 

Solicitors  for  the  defendant  Commission,  respondent:  Haines 
& Haines,  Toronto. 


[COURT  OF  APPEAL.] 

Gray  v*  Yellowknife  Gold  Mines  Limited  and  Bear  Exploration 
and  Radium  Limited 
(No.  1). 

Companies — Directors — Powers  and  Duties — Transaction  between  Two 
Companies  with  Common  Directors — Fiduciary  Relationship  be- 
tween Companies — The  Companies  Act,  R.8.O.  1937,  c.  251,  s.  93 — 
When  Shareholder  Entitled  to  Maintain  Action  to  Recover  Property 
for  Company — Impropriety  of  Joining  Personal  Claim  with  Class 
Claim. 

The  plaintiff,  a shareholder  in  Y.  Co.,  sued  to  set  aside  two  transactions 
between  that  company  and  B.  Co.,  which  owned  the  majority  of  the 
issued  shares  of  Y.  Co.  and  a majority  of  whose  board  of  directors 
also  constituted  a majority  of  the  board  of  Y.  Co.  The  plaintiff  also 
sued  B.  Co.  alone,  this  claim  being  a personal  one,  whereas  the  other 
claims  were  made  on  behalf  of  himself  and  other  shareholders  of 
Y.  Co. 

Held,  the  claim  as  to  one  transaction  must  succeed,  while  the  claim 
as  to  the  other  transaction  and  the  personal  claim  must  both  fail. 

Judgment  of  Hope  J.,  [1945]  O.R.  688,  reversed  in  part. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Hope  J., 

[1945]  O.R.  688,  [1946]  1 D.L.R.  443,  dismissing  the  action. 

21st  October  1946.  A motion  was  made  on  behalf  of  the 
defendant  Yellowknife.  The  judgment  of  the  Court  on  this 
motion  was  delivered  on  22nd  January  1947  by 

Robertson  C.J.O.: — At  the  opening  of  this  appeal  a motion 
was  made  by  Mr.  Gale,  claiming  to  represent  the  defendant 


C.A.  Gray  v*  Yellowknife  (No*  1)*  Robertson  C.J.O.  929 


Yellowknife  Gold  Mines  Limited,  for  an  order  striking  out  the 
name  of  that  company  as  a defendant,  and  making  it  a plaintiff 
in  the  action,  jointly  with  the  present  plaintiff.  He  also  asked 
that  all  necessary  amendments  be  made  consequent  upon  this 
change  in  the  status  of  that  party. 

At  the  time  that  motion  was  made  the  right  of  Mr.  Gale  to 
represent  Yellowknife  Gold  Mines  Limited  was  disputed,  and  we 
found  it  necessary  to  direct  a reference  to  the  Assistant  Master 
to  determine  who  constituted  the  present  board  of  directors  of 
that  company.  The  Assistant  Master  has  since  made  his  report 
([1946]  O.W.N.  938),  and  has  found  that  the  persons  instruct- 
ing Mr.  Gale  are  the  duly-elected  directors  of  the  company.  It 
is  therefore  necessary  that  we  should  deal  with  Mr.  Gale’s  motion. 

In  our  opinion  the  order  asked  for  would  not  be  a proper 
order  to  make.  One  of  the  grounds  upon  which  the  learned  trial 
judge  proceeded  was  that  the  present  plaintiff  was  not  a person 
entitled  to  maintain  the  action.  It  has  been  often  decided  that 
in  a class  action,  such  as  this,  if  the  plaintiff  himself  has  no 
sufficient  status  to  maintain  the  action,  it  is  improper  to  add 
another  person  as  plaintiff  with  him,  in  order  to  have  before  the 
Court,  as  plaintiff,  someone  who  is  entitled  to  bring  the  action. 
Reference  may  be  made  to  Clarkson  v.  Davies  (1920) , 18  O.W.N. 
62.  We  therefore  dismiss  the  motion. 

If  the  defendant  Yellowknife  Gold  Mines  Limited  desires  to 
amend  its  statement  of  defence,  it  should  give  notice  of  such 
amendments  as  it  may  intend  to  ask  the  Court  to  make,  in  order 
that  no  party  may  be  taken  by  surprise.  This  is  not,  however, 
to  be  taken  to  be  any  indication  that  this  Court  will  favourably 
consider  any  such  application  to  amend,  as  that  matter  has  not 
been  argued. 

Motion  dismissed. 

Following  the  delivery  of  these  reasons  the  defendant  Yellow- 
knife Gold  Mines  Limited  served  notice  of  motion,  returnable  at 
the  opening  of  the  appeal,  for  leave  to  amend  the  statement  of 
defence.  The  nature  of  the  proposed  amendments  is  set  out  at 
the  end  of  the  reasons  of  Laidlaw  J.A. 

27th  to  31st  January  and  3rd  and  4th  February  1947.  The 
appeal  was  heard  by  Robertson  C.J.O.  and  Henderson^  Laid- 
LAw^  Roach  and  Hogg  JJ.A. 
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(The  defendant  companies  are  referred  to  throughout  the 
notes  of  the  argument  as  “Yellowknife”  and  “Bear”  respectively, 
and  the  subsidiaries  are  referred  to  as  “Giant”  and  “Burwash”.) 

G,  W.  Mason y K.C.  (J.  T.  Weir,  with  him) , for  the  defendant 
Yellowknife,  on  the  motion  for  leave  to  amend: — This  appeal 
cannot  be  properly  disposed  of  without  a clarification  of  the 
position  of  Yellowknife.  In  the  circumstances  which  have 
existed,  we  have  never  had  an  opportunity  to  place  our  case 
before  the  Court,  and  the  matter  is  of  great  importance  to  us. 
[Robertson  C.J.O.:  There  is  no  reason  why  Yellowknife  cannot 
bring  an  action  of  its  own.  A decision  that  the  plaintiff  had  no 
status  to  maintain  the  action  would  not  be  a final  determination 
against  Yellowknife.]  A party  defendant  is  bound  by  the  result: 
Spokes  V.  The  Grosvenor  and  West  End  Railway  Terminus  Hotel 
Company,  Limited  et  al.,  [1897]  2 Q.B.  124  at  128.  Had  Yellow- 
knife been  a plaintiff  at  the  trial,  different  evidence  would  have 
been  given. 

[The  Court  directed  that  argument  should  proceed  on  the 
appeal,  judgment  being  reserved  on  the  motion  for  leave  to 
amend.] 

J.  W.  Pickup,  K.C.  {W.  B.  Williston,  with  him),  for  the  plain- 
tiff, appellant:  It  is  fraud  in  itself  for  directors  to  purport  to 

act  for  two  different  sets  of  shareholders  with  conflicting  in- 
terests. Here  they  were  acting  for  both  seller  and  buyer.  More- 
over, Bear  purported  to  charge  Yellowknife  a management  fee 
of  $1,000  a month  and  the  transaction  thus  assumes  the  aspect 
of  a sale  by  a company  to  its  manager. 

During  most  of  its  existence,  Yellowknife  had  no  legal  board 
of  directors.  The  letters  patent  provided  for  a board  of  three; 
the  by-laws  were  later  amended  increasing  the  number  to  five, 
but  this  was  never  properly  ratified.  Section  90(4)  of  The 
Companies  Act,  R.S.O.  1937,  c.  251,  provides  for  confirmation 
of  such  a by-law  by  a vote  of  the  shareholders  at  a meeting 
specially  called  for  the  purpose.  The  notice  calling  the  meeting  at 
which  this  by-law  was  ratified  did  not  mention  it.  [Robertson 
C.J.O.:  If  there  is  no  valid  by-law  in  this  respect,  what  is  the 

result?]  There  was  no  action  by  any  legally  constituted  board, 
and  the  transfer  of  shares  made  in  1944  amounts  to  theft. 

I was  unable  to  show  at  the  trial  that  the  majority  of  the 
Yellowknife  shareholders  were  not  in  favour  of  the  transaction 
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because  Bear  obtained  700,000  shares  of  Yellowknife  while  this 
action  was  pending.  Further  facts  have  come  to  light  since  the 
trial,  and  we  ask  the  Court’s  permission  to  discuss  those  facts. 
[Robertson  C.J.O.:  We  do  not  think  we  should  go  into  such 

matters.] 

No  person  can  properly  act  as  both  buyer  and  seller  when 
the  interests  of  a third  person  are  involved : Boyle  v.  Rothschild 
(1907),  10  O.W.R.  696.  Where  directors  purport  to  act  as 
agents  of  both  seller  and  buyer  companies  the  very  fact  of  so 
acting  constitutes  fraud.  [Roach  J.A.:  Did  you  plead  fraud?] 

We  pleaded  a breach  of  a fiduciary  relationship. 

Such  transactions  as  these  are  completely  void:  Ellis  v. 

KerVy  [1910]  1 Ch.  529;  Napier  v.  Williams,  [1911]  1 Ch.  361  at 
368.  The  directors  were  in  a position  where  their  interest  con- 
flicted with  their  duty:  Boyce  v.  EdhrookCy  [1903]  1 Ch.  836  at 
842,  847.  The  approval  of  directors  who  are  not  disqualified  is 
necessary:  Shimmin  v.  Clarky  45  B.C.R.  355,  [1932]  3 D.L.R. 

702,  [1932]  2 W.W.R.  370,  14  C.B.R.  138. 

A trustee  cannot  be  both  buyer  and  seller:  Lewin  on  Trusts, 

14th  ed.  1939,  p.  829.  [Hogg  J.A.:  Are  the  directors  trustees 

for  the  company  or  for  the  shareholders,  if  they  are  properly 
described  as  trustees  at  all?]  They  are  trustees  for  the  company 
of  the  company’s  property:  Hasten  & Fraser,  Company  Law 

of  Canada,  4th  ed.  1941,  p.  576;  Ex  parte  Bennett  (1805),  10 
Ves.  381,  32  E.R.  893;  Underhill,  Law  of  Trusts  and  Trustees, 
8th  ed.  1926,  p.  328.  Such  acts  cannot  acquire  validity  even  by 
being  ratified  by  the  shareholders : Burland  et  al.  v.  Earle  et  al.y 
[1902]  A.C.  83,  C.R.  [12]  A.C.  344;  The  Theatre  Amusement 
Company  v.  Stone  (1914),  50  S.C.R.  32  16  D.L.R.  855,  6 W.W.R. 
1438. 

The  persons  who  acted  as  directors  of  Yellowknife  were 
interested  in  the  contracts  they  purported  to  make  within  the 
meaning  of  s.  93  of  the  Ontario  Companies  Act:  Ernest  v. 

Nlcholls  (1857),  6 H.L.  Cas.  401,  10  E.R.  1351.  The  effect  of 
the  statute  is  to  make  the  transaction  void:  Wade  v.  Kendrick 
and  Forsythe  (1905),  37  S.C.R.  32  at  53.  [Robertson  C.J.O.: 
Can  the  case  not  be  put  on  a lower  ground,  viz.y  that  Bear  con- 
trolled Yellowknife,  and  it  is  fundamental  law  that  if  Bear  in- 
tended to  have  dealings  with  Yellowknife  it  must  supply  the 
latter  with  an  independent  board?  Yellowknife  had  a board 
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appointed  by  Bear,  and  independent  consideration  was  impos- 
sible.] 

To  have  such  acts  set  aside  it  is  not  necessary  to  show  that 
they  are  fraudulent  or  ultra  vires:  Henderson  v.  Strang  et  al., 
60  S.C.R.  201,  54  D.L.R.  674,  [1920]  1 W.W.R.  982,  per 
Idington  J. 

The  Court  should  interefere  if  necessary  so  that  justice  may 
be  done:  Young  v.  The  Naval,  Military,  and  Civil  Service  Co- 
operative Society  of  South  Africa,  Limited,  [1905]  1 K.B.  687 
at  695;  McLellan  Properties  Limited  v.  Roberge  and  Roberge, 
[1946]  O.R.  379,  [1946]  2 D.L.R.  728  [reversed  on  other 
grounds,  not  yet  reported]. 

The  burden  of  proving  the  bona  fides  of  the  transactions  is 
on  Bear  and  it  was  unnecessary  to  allege  fraud.  Though  the 
transaction  in  1944  purported  to  be  a sale  of  assets  to  Bear,  it 
was  in  fact  a distribution  to  shareholders,  but  not  on  a pro  rata 
basis. 

As  to  the  plaintiff’s  personal  claim:  Thp  shares  were 

handed  to  a trustee  for  sale,  subject  to  certain  conditions,  the 
proceeds  to  be  a gift  to  Bear.  These  conditions  were  not  com- 
plied with.  [Henderson  J.A.:  Gray  was  not  hurt  by  failure 

to  comply  with  the  conditions;  how  then  can  his  damage  be  as- 
certained?] If  the  conditions  were  not  complied  with,  there 
was  no  gift. 

Gray  was  not  guilty  of  laches  or  acquiescence,  because  at 
first  he  was  told  that  the  conditions  had  been  fulfilled.  Later, 
when  he  found  that  they  had  not  been  complied  with,  he  did 
not  bring  an  action  because  he  was  not  aware  that  Bear  had 
known  of  the  conditions. 

[Robertson  C.J.O.:  Is  it  proper  to  join  a personal  claim 

in  a class  action?]  There  are  cases  saying  that  such  a claim 
may  not  be  joined,  but  this  action  rather  resembles  a case  where 
a creditor  sues  on  behalf  of  himself  and  all  other  creditors  to 
set  aside  a transaction,  and  in  such  an  action  he  may  also  estab- 
lish his  own  debt:  Stroud  v.  Lawson  et  al.,  [1898]  2 Q.B.  44. 

G.  W.  Mason,  K.C,  (J.  T.  Weir,  with  him),  for  Yellowknife: 
The  statement  of  defence  filed  for  Yellowknife  contained  the 
same  allegations  as  that  of  Bear.  The  action  was  dismissed  as 
against  Yellowknife,  and  on  the  record  we  have  nothing  to 
appeal.  Yellowknife,  however,  now  wishes  to  reverse  that 
position  and  to  support  the  appeal,  on  the  ground  that  the  pro- 
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ceedings  heretofore  taken,  by  the  then  board  of  directors,  were 
not  properly  in  the  interests  of  the  company. 

The  mere  fact  that  the  named  plaintiff  in  a class  action  is 
under  a disability  should  not  be  fatal  to  the  action  because  his 
disability  does  not  affect  the  rest  of  the  class:  per  Duff  J.  in 

Henderson  v.  Strang  et  al.^  60  S.C.R.  201  at  208,  54  D.L.R.  674, 
[1920]  1 W.W.R.  982. 

The  trial  judge  entirely  ignored  the  fiduciary  relationship 
between  a director  and  his  company.  The  history  of  s.  93  of 
The  Companies  Act,  R.S.O.  1937,  c.  251,  is  instructive.  In  view 
of  its  history,  it  must  be  read  as  meaning  that  a person  shall  be 
disqualified  from  voting  upon  any  proposed  transaction  with 
another  company  of  which  he  is  also  a director.  Subs.  2 of  s.  93 
is  the  sole  exception  to  the  rule  laid  down  in  subs.  1,  and  it  should 
be  strictly  construed.  Subs.  1 states  the  common  law,  as  laid 
down  in  such  cases  as  Transvaal  Lands  Company  v.  New  Belgium 
(Transvaal)  Land  and  Development  Company,  [1914]  2 Ch. 
488;  we  refer  also  to  North-West  Transportation  Company, 
Limited  et  al.  v.  Beatty  (1887),  12  App.  Cas.  589,  C.R.  [9] 
A.C.  311. 

The  principle  that  a minority  shareholder  cannot  succeed  in 
an  action  unless  he  shows  that  the  acts  complained  of  are  either 
fraudulent  or  ultra  vires  cannot  apply  here,  because  of  the 
special  relationship.  It  was  incumbent  on  Bear  to  see  that  there 
was  an  independent  board  for  any  company  which  it  controlled 
and  with  which  it  desired  to  do  business.  Moreover,  it  is  required 
to  show  that  it  did  not  use  its  position  to  benefit  itself:  Erlanger 
et  al.  V.  The  New  Sombrero  Phosphate  Company  et  al.  (1878), 
3 App.  Cas.  1218;  In  re  Darby;  Ex  parte  Brougham,  [1911]  1 
K.B.  95  at  102-3;  Dominion  Royalty  Corporation  et  al.  v.  Goffatt, 
[1935]  O.R.  169  at  193,  [1935]  1 D.L.R.  780,  affirmed  [1935] 
S.C.R.  565,  [1935]  4 D.L.R.  736. 

The  directors  stood  in  a fiduciary  relationship  to  Yellowknife, 
and  the  breach  of  their  resulting  duty  is  enough  to  entitle 
Yellowknife  to  maintain  an  action:  Nocton  v.  Lord  Ashburton, 
[1914]  A.C.  932;  23  Halsbury,  2nd  ed.  1936,  p.  39,  para.  56  and 
note  (t). 

Bear  admittedly  promoted  Yellowknife  and  therefore  when 
it  made  a contract  with  it  it  was  under  a duty  to  see  that  the 
board  was  entirely  free  and  to  deal  with  Yellowknife  at  arm’s 
length:  Re  The  Hess  Manufacturing  Company;  Edgar  v.  Sloan 
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(1894),  23  S.C.R.  644  at  667-8;  Stratford  Fuel  Ice  Cartage  and 
Construction  Co.  v.  Mooney  (1910),  21  O.L.R.  426  at  444-5; 
Bennett  v.  Havelock  Electric  Light  and  Power  Co.  (1910),  21 
O.L.R.  120. 

The  by-laws,  particularly  nos.  54  and  55,  which  the  directors 
relied  on  as  permitting  dealings  between  the  two  companies, 
notwithstanding  the  common  boards,  do  not  relieve  the  promoter 
from  the  general  equitable  obligations  imposed  by  law : Omnium 
Electric  Palaces,  Limited  v.  Baines,  [1914]  1 Ch.  332. 

Because  so  many  of  the  directors  were  disqualified  from  vot- 
ing, there  was  an  incomplete  board,  with  not  enough  directors 
to  make  a quorum,  and  such  a board  cannot  enter  into  binding 
transactions  on  behalf  of  a company:  In  re  Alma  Spinning 

Company  (1880),  16  Ch.  D.  681;  Kirk  v.  Bell  (1851),  16  Q.B. 
290,  117  E.R.  890;  The  Toronto  Brewing  and  Malting  Company 
V.  Blake  (1882),  2 O.R.  175;  Wegenast,  Canadian  Companies, 
1931,  p.  408;  Hasten  and  Fraser,  op.  cit.,  p.  553. 

As  to  the  change  in  the  number  of  directors  of  Yellowknife, 
and  whether  these  matters  should  be  considered  as  “indoor 
management”,  we  refer  to  Menier  v.  Hooper’s  Telegraph  Works 
(1874),  L.R.  9 Ch.  350;  Bartlett  v.  Bartlett  Mines  Limited 
(1911),  24  O.L.R.  419;  Re  Carpenter  Limited;  Hamilton’s  Case 
(1916),  35  O.L.R.  626,  29  D.L.R.  683;  Roxhorough  Gardens  of 
Hamilton  Limited  v.  Davis  (1920),  46  O.L.R.  615  at  631,  52 
D.L.R.  572;  Lapish  v.  Braithwaite,  [1926]  A.C.  275;  In  re  Grey- 
mouth  Point  Elizabeth  Railway  and  Coal  Company,  Limited; 
Yuill  V.  Greymouth  Point  Elizabeth  Railway  and  Coal  Company, 
Limited,  [1904]  1 Ch.  32;  Kelly  et  al.  v.  Electrical  Construction 
Co.  (1907),  16  O.L.R.  232;  In  re  Cleadon  Trust,  Limited,  [1938] 
Ch.  660. 

If  Yellowknife  were  to  bring  its  own  action  to  set  aside  the 
1937  transaction,  it  might  be  met  by  the  defence  of  the  Statute 
of  Limitations.  [Robertson  C.J.O.:  Surely  the  time  would 

not  run  while  the  company  was  so  controlled  that  it  could  not 
bring  the  action.]  We  might  also  face  a defence  of  res  judicata. 
If  there  is  an  adjudication  on  the  merits,  Yellowknife  will  be 
bound.  If  Yellowknife  cannot  obtain  relief  here,  we  ask  leave 
to  appeal  on  this  particular  matter.  On  this  point  and  on  the 
question  of  amendment  to  the  pleadings,  we  refer  to  Ottawa 
Separate  School  Trustees  v.  Quebec  Bank;  Ottawa  Separate 
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School  Trustees  v.  Bank  of  Ottaioa;  Ottawa  Separate  School 
Trustees  v.  Murphy  (1917),  39  O.L.R.  118  at  123;  Smith  v.  Fox 
(1908),  11 0.W.R.  673;  Mortimer  v.  Fesserton  Timber  Co.  Limited 
(1917),  40  O.L.R.  86;  Ayscough  v.  Bullar  (1889),  41  Ch.  D.  341  at 
345;  Thompson  v.  Equity  Fire  Insurance  Co.;  Thompson  v.  Stan- 
dard Mutual  Fire  Insurance  Co.  (1908),  17  O.L.R.  214  at  221, 
reversed  (1909),  41  S.C.R.  491,  which  was  reversed  [1910]  A.C. 
592,  C.R.  [1910]  A.C.  151;  Hately  v.  Merchants  Despatch  Com- 
pany et  al.  (1883),  2 O.R.  385;  Rule  134. 

D.  L.  McCarthy j K.C.,  for  the  defendant  Bear,  respondent: 
If  the  Yellowknife  board  was  incompetent  to  transact  with  Bear, 
it  was  incompetent  to  enter  into  the  contract  whereby  it  origi- 
nally acquired  the  mining  claims,  and  that  contract  also  is  a 
nullity. 

The  terms  of  the  trust  respecting  the  500,000  shares  of  Bear 
were  complied  with,  firm  agreements  for  sale  having  been  made 
at  the  price  specified.  The  decision  of  the  trial  judge  in  this 
respect  should  not  be  interfered  with:  Powell  et  ux.  v.  Streat- 
ham  Manor  Nursing  Home,  [1935]  A.C.  243. 

W.  E.  McLean,  K.C.,  for  the  defendant  Bear,  respondent: 
Assuming  that  the  1943  transaction  is  voidable  but  not  void,  an 
effort  should  be  made  to  determine  whether  it  was  a proper 
business  transaction.  It  was  clearly  an  attempt  to  clear  up 
inter-company  debts.  Bear  could  have  sued  Yellowknife  and 
sold  shares  owned  by  it  under  the  judgment.  The  transaction 
can  be  attacked  only  if  it  is  fraudulent  or  oppressive,  and  the 
trial  judge  has  found  that  there  is  no  evidence  of  fraud. 

As  to  Gray’s  personal  claim,  the  essence  of  the  agreement 
was  that  Gray  was  to  part  with  his  title  immediately.  All  con- 
ditions precedent  to  the  gift  becoming  effective  were  performed. 
If,  however,  there  was  any  breach  of  the  conditions,  it  was  a 
breach  by  the  trustee,  and  Bear  cannot  be  fixed  with  liability 
therefor.  Bear  accepted  the  benefit,  but  that  did  not  make  it 
guilty  of  conversion.  Any  claim  Gray  had  should  have  been 
asserted  many  years  ago. 

As  to  the  transaction  respecting  the  300,000  shares,  the 
plaintiff  has  no  status  to  attack  it.  The  actual  agreement  was  in 
his  possession  until  after  this  action  was  commenced.  Apart 
from  his  lack  of  status,  it  would  be  inequitable  to  permit  Yellow- 
knife now  to  say  that  although  Gray  was  its  solicitor,  director 
and  officer,  and  the  company’s  office  was  at  his  office,  it  repudi- 
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ates  his  acts  and  seeks  relief.  Unless  a transaction  is  fraudulent 
or  void  it  may  be  validated  by  the  shareholders  even  if  they  do 
know  all  the  details,* and  this  transaction  was  confirmed  by  the 
shareholders:  Dominion  Cotton  Mills  Company ^ Limited  et  al. 

V.  Amyot  et  al.,  [1912]  A.C.  546,  C.R.  [1912]  2 A.C.  66,  4 D.L.R. 
306. 

Yellowknife’s  only  claim  with  respect  to  these  shares  must 
be  as  the  successor  to  Burwash,  but  a mere  right  to  sue  is  not 
assignable:  Dawson  v.  Great  Northern  and  City  Railway  Com- 
pany, [1905]  1 K.B.  260  at  271.  If  the  transactions  between 
Bear  and  Yellowknife  were  a nullity,  those  between  Yellowknife 
and  Burwash  are  in  the  same  position,  and  Yellowknife  could 
not  acquire  any  assets  from  Burwash.  Yellowknife  seeks  to 
approbate  and  reprobate  at  the  same  time.  [Robertson  C.J.O.: 
No  one  has  argued  that  the  transaction  is  completely  bad.] 
Yellowknife  in  effect  abandoned  any  right  it  might  have  had. 

Fraud  is  not  pleaded,  and  it  is  well  established  that  fraud 
must  be  pleaded  distinctly  and  not  by  a mere  general  allegation : 
Stewart  v.  Bundock  (1924),  25  O.W.N.  657;  Wallingford  v.  The 
Directors,  etc.,  of  the  Mutual  Society  (1880),  5 App.  Cas.  685  at 
697.  On  the  evidence  Bear  has  established  the  hona  fides  of  the 
contracts  attacked. 

The  attack  on  the  by-law  increasing  the  board  of  Yellow- 
knife is  made  for  the  first  time  on  this  appeal.  We  submit  that  the 
evidence  shows  that  the  increase  was  legally  made,  but  in  any 
case  the  general  rule  as  to  outsiders  dealing  with  the  company 
should  apply.  Gray  thought  that  the  number  of  directors  had 
been  properly  increased. 

Bear  did  assist  Yellowknife  in  financing,  but  that  does  not 
put  it  in  the  position  of  a trustee:  Barnes  v.  Saskatchewan  Co- 
operative Wheat  Producers  Limited  et  al.,  [1946]  1 W.W.R.  97, 
[1946]  3 D.L.R.  552. 

The  actual  promoter  of  Burwash  and  Yellowknife  was  not 
Bear,  but  the  plaintiff  Gray.  There  are  no  cases  where  one 
company  has  been  held  to  be  a promoter  in  the  sense  in  which 
that  term  is  used  in  the  cases  on  the  duties  of  a promoter.  Even 
if  Bear  was  the  promoter,  it  was  not  bound  to  provide  an  in- 
dependent board  when  all  the  facts  were  known  to  the  company 
promoted.  Only  by  stretching  the  analogy  can  it  be  said  that 
there  was  a fiduciary  relationship:  Hasten  & Fraser,  op.  cit., 

pp.  500-2.  Even  where  there  is  a fiduciary  relationship,  the 
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duty  may  be  limited  by  contract,  unless  public  policy  prevents 
such  a course.  [Robertson  C.J.O. : Here  one  company  was  in 

a position  to  impose  its  will  on  the  other.]  There  was  no  evi- 
dence of  fraud.  We  refer  to  Rex  ex  rel.  Bitzer  v.  Jaimet,  [1940] 
O.R.  366,  [1940]  4 D.L.R.  264. 

As  to  the  proposed  amendment  to  the  pleadings,  we  refer  to 
Mabro  v.  Eagle  Star  and  British  Dominions  Insurance  Company ^ 
Limited,  [1932]  1 K.B.  485;  Goodyear  Tire  and  Rubber  Co.  of 
Canada  Limited  v.  Wooden,  52  O.L.R.  5,  [1923]  2 D.L.R.  462; 
Ellis  V.  Pelton,  [1933]  O.W.N.  191;  Landzick  et  al.  v.  Robinson 
(1935),  43  Man.  R.  30. 

J.  W.  Pickup,  K.C.,  in  reply:  As  to  a company  being  a pro- 
moter, we  refer  to  In  re  Darby;  Ex  parte  Brougham,  [1911]  1 
K.B.  95. 

Cur.  adv.  vult. 

17th  November  1947.  Robertson  C.J.O.: — I have  had  the 
privilege  of  reading  the  reasons  for  judgment  in  this  case  pre- 
pared by  my  brothers  Laidlaw  and  Roach.  I am  in  substantial 
agreement  with  them  as  to  the  order  that  should  be  made  in 
disposing  of  this  appeal,  but  I have  not,  in  every  respect,  reached 
my  conclusions  upon  the  same  grounds,  and  have  found  it  neces- 
sary to  write  a judgment  of  my  own.  I shall  not,  however,  find 
it  necessary  to  enter  into  the  details  of  the  history  of  these 
mining  enterprises  as  my  learned  brothers  have  done,  but  shall 
adopt  their  narratives  in  this  regard. 

Before  dealing  with  any  of  the  three  matters  that  remained 
to  be  disposed  of  when  this  action  came  on  for  trial,  there  are 
some  observations  of  a general  nature  that  I think  should  be 
made  with  respect  to  the  character  of  the  undertakings  of  the 
defendant  companies  and  the  more  than  ordinary  difficulties 
to  be  overcome  in  their  development. 

While  the  defendant  companies  were  incorporated  by  letters 
patent  issued  under  The  Companies  Act  of  the  Province  of  On- 
tario, and  have  their  head  offices  in  that  Province,  and  a number 
of  the  persons  who  were  prominent  in  promoting  the  enter- 
prises resided  in  Ontario,  the  mining  operations  were  carried  on 
in  the  vicinity  of  Great  Slave  Lake  in  the  Northwest  Territories. 
This  is  a remote  and  largely  uninhabited  part  of  Canada.  The 
nearest  railway  is  some  hundreds  of  miles  to  the  south  of  the 
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mining  field,  and  while  there  are  rivers  and  lakes  that  afford 
some  means  of  access,  they  are  frozen  for  many  months  in 
every  year.  The  only  convenient  means  of  travel  into  the  terri- 
tory that  is  available  throughout  the  year  is  by  air. 

In  the  earlier  days  of  the  defendant  companies  the  district 
in  which  their  mining  properties  are  located  had  no  reputation 
as  a mining  field,  except  such  as  it  had  acquired  through  the 
discovery  of  uranium.  The  character  of  the  mining  operations 
necessary  for  the  recovery  of  the  gold  that  was  discovered  on 
the  properties  acquired  by  the  defendant  companies,  and  their 
subsidiaries,  was  such  that  a large  amount  of  capital  was  essen- 
tial; preceding  that,  as  the  experience  of  the  defendant  com- 
panies has  demonstrated,  the  expenditure  of  a large  amount  of 
capital  was  required  for  exploratory  work  and  for  the  develop- 
ment of  the  discoveries  that  were  made,  before  it  could  be  said, 
with  reasonable  assurance,  that  mining  operations  upon  them 
were  likely  to  be  profitable.  The  difficulty  of  securing  the  neces- 
sary money  for  these  operations  in  a new  and  remote  territory 
was  the  greater  because  of  the  world-wide  depression  that  pre- 
vailed in  the  earlier  years  of  the  companies’  existence,  and  later 
because  of  the  requirements  of  the  war. 

While,  as  appears  from  the  reports  of  engineers  to  be  found 
among  the  exhibits  and  from  other  evidence,  there  was  some 
free  gold  to  be  found  on  the  mining  properties,  and  some  deposits 
of  high-grade  ore,  a large  part  of  the  mining  operations  will  con- 
sist of  the  mining  of  ore  to  which  the  term  “low-grade”  is 
commonly  applied.  This  means  the  mining  of  great  quantities 
of  rock  yielding  only  a fraction  of  an  ounce  of  gold  to  the  ton. 
While  many  great  gold  mines  are  profitably  operated  on  ore  of 
this  low  grade,  it  is  obvious  that  much  costly  equipment  is 
required,  and  a steady  supply  of  labour  is  important  to  carry  on 
operations  on  the  scale  necessary  to  earn  a profit,  and  men  with 
technical  skill  and  experience  are  needed  to  secure  a high  per- 
centage of  recovery  of  the  valuable  mineral,  in  order  that  the 
somewhat  narrow  margin  of  profit  available  may  not  be  lost 
in  the  process  of  treatment.  Until  there  was  the  assurance  of 
large  bodies  of  ore,  proper  financing  of  the  mining  enterprise 
was  bound  to  be  a difficult  matter,  and  to  develop  the  properties 
to  the  point  where  capital  might  be  attracted  required,  in  itself, 
a great  deal  of  money. 
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I mention  these  matters  at  the  commencement  for  the  reason 
that  unless  one  has  these  matters  in  mind  it  is  impossible  to 
form  anything  like  a due  appreciation  of  the  difficulties  that 
confronted  the  first  adventurers  in  this  enterprise,  and  to  under- 
stand why  the  enterprise  had  so  precarious  an  existence  over  a 
long  period. 

It  is  also  necessary,  by  way  of  preface,  to  call  attention  to 
the  relationship  that  existed  between  the  two  defendant  com- 
panies, and  also  between  them  and  their  subsidiaries.  The  Bear 
Company  was  the  first  company.  It  procured  the  incorporation 
of  its  co-defendant,  the  Yellowknife  Company,  and  on  the  in- 
corporation of  Yellowknife,  Bear  caused  an  agreement,  dated 
12th  April  1934,  to  be  made  between  itself  and  Yellowknife, 
whereby  certain  mining  properties  of  Bear  became  the  proper- 
ties of  Yellowknife,  and  in  consideration  thereof  Yellowknife 
issued  to  Bear  a large  number  of  fully  paid  shares  of  Yellowknife. 
This  gave  Bear  undoubted  control  of  Yellowknife  at  its  begin- 
ning. This  share  control  of  Yellowknife,  Bear  continued  to  hold 
throughout  the  period  of  the  transactions  under  investigation 
on  this  appeal. 

It  is  important  to  note,  moreover,  that  while  Bear  was  the 
majority  shareholder  of  Yellowknife,  there  have  been  always, 
since  Bear  first  became  a shareholder  of  Yellowknife,  other 
shareholders  of  Yellowknife.  As  part  of  the  transaction  whereby 
Bear  sold  its  mining  properties  to  Yellowknife  for  fully  paid 
shares  of  Yellowknife,  150,000  fully-paid  shares  of  Yellowknife 
were  issued  to  the  prospectors  from  whom  Bear  had  acquired 
these  mining  properties,  and  who  had  retained  an  interest  in  the 
properties  which  they  had  sold  to  Bear  that  entitled  them  to  a 
10  per  cent,  interest  in  the  selling  price.  It  is  true  that  nearly 
all  of  these  150,000  shares  were  later  got  in  by  Bear,  but  other 
shares  of  Yellowknife  had  been  issued  from  time  to  time,  so  that 
there  have  been  always  a substantial  number  of  shares  of 
Yellowknife  in  the  hands  of  the  public,  although  Bear  was, 
throughout  the  period  of  these  transactions,  the  majority  share- 
holder. 

The  majority  of  the  issued  shares  of  Burwash  were  always 
held  by  Yellowknife,  and  Yellowknife  finally  took  over  its  re- 
maining assets.  Bear,  through  its  control  of  Yellowknife,  had  at 
all  times  the  real  control  of  Burwash.  The  majority  of  the 
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issued  shares  of  Giant  Yellowknife  were  held,  first  by  Burwash, 
and  then  by  Yellowknife,  when  it  acquired  the  assets  of  Burwash. 
Bear  had,  as  in  the  case  of  Burwash,  real  control  of  Giant  Yellow- 
knife through  its  control  of  Yellowknife.  Then,  in  1943,  by  one 
of  the  transactions  in  question  on  this  appeal.  Bear  acquired 
350,000  shares  of  Giant  Yellowknife  held  by  Yellowknife.  Bear 
thereby  became,  itself,  the  largest  holder  of  Giant  Yellowknife 
shares.  Shares  in  Giant  Yellowknife  have  become  very  valu- 
able, and  two  of  the  three  transactions  under  investigation  relate 
to  such  shares. 

I shall  consider  first  this  transaction  of  20th  July  1943, 
whereby  Bear  acquired  350,000  shares  of  Giant  Yellowknife 
then  held  by  Yellowknife,  in  payment  of  an  alleged  indebtedness 
of  Yellowknife  to  Bear,  amounting  to  $52,500. 

The  mining  properties  that  Yellowknife  had  transferred  to 
Burwash  on  the  incorporation  of  the  latter  company  in  1934 
were  considered  the  more  promising  of  the  mining  properties 
held  by  Yellowknife.  Burwash  had  added  somewhat  to  these 
holdings,  and  all  the  mining  properties  of  Burwash  were  subse- 
quently transferred  to  Giant  Yellowknife,  on  its  incorporation 
in  1937.  These  mining  properties  of  Giant  Yellowknife  continued 
to  be  regarded  as  comprising  the  most  promising  of  the  mining 
properties  in  the  development  of  which  both  Bear  and  Yellow- 
knife had  an  interest,  and  upon  them  most  of  the  work  of  ex- 
ploration and  development  continued  to  be  done. 

In  1942  the  appellant  Gray  and  his  fellow-directors  had 
negotiations  with  representatives  of  Ventures  Limited  looking 
towards  the  full  development  of  the  Giant  properties  and  bring- 
ing them  into  production.  Ventures  Limited  is  a well-known 
operator  in  the  Canadian  mining  fields,  with  the  reputation  of 
having  available  the  funds  and  the  experience  and  technical 
skill  necessary  for  the  development  on  a large  scale  of  desirable 
mining  properties.  The  negotiations  continued  and  a definite 
proposal  in  writing  was  submitted  to  the  directors  of  Giant 
Yellowknife  in  December  1942.  Some  objection  was  made  by 
the  appellant  and  his  fellow-directors  to  granting  certain  options 
on  shares,  as  contemplated  by  the  proposal  submitted.  Later  in 
December  1942  a draft  agreement  between  Giant  Yellowknife 
and  Frobisher  Exploration  Company  Limited,  a subsidiary  of 
Ventures  Limited,  was  submitted  by  Ventures,  and  the  appel- 
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lant  Gray  having  objected  to  some  of  the  terms  of  the  agree- 
ment, an  adjournment  was  made  to  allow  time  to  study  the 
agreement.  Later,  when  no  completed  arrangement  had  been 
arrived  at,  one  Erwin,  who,  with  his  associates,  had  acquired 
large  holdings  in  Bear,  procured  a special  meeting  of  the  share- 
holders of  Bear  to  be  held  on  the  20th  April  1943.  Gray  and 
his  associates  no  longer  held  a majority  of  the  shares  of  Bear, 
and  at  the  shareholders’  meeting  of  the  20th  April  1943  they 
were  replaced  as  the  board  of  directors  of  Bear  by  Erwin  and 
some  of  his  associates.  Following  this,  and  on  the  same  day,  by 
virtue  of  Bear’s  control  of  Yellowknife,  similar  changes  were 
made  in  the  boards  of  Yellowknife  and  of  Giant  Yellowknife. 
The  new  boards  of  directors  who  took  office  were  not  identically 
the  same  persons  in  each  of  the  three  companies,  but  a majority 
on  each  of  the  three  boards  was  made  up  of  the  same  persons. 
None  of  the  new  directors  of  Yellowknife  held  more  than  one 
share  of  the  capital  stock  of  Yellowknife.  The  majority  of  them 
were  substantial  shareholders  in  Bear. 

The  new  directors  continued  negotiations  with  the  Frobisher 
Company,  and  on  4th  June  1943  an  agreement  was  finally 
reached.  By  a formal  agreement  of  that  date  between  Giant 
Yellowknife  and  Frobisher  Exploration  Company  Limited,  the 
Frobisher  Company  was  granted  certain  options  on  shares  of 
Giant  Yellowknife,  and  made  a firm  agreement  to  purchase 
100,000  of  such  shares  for  $10,000.  During  the  currency  of  any 
of  these  options  on  Giant  Yellowknife  shares  the  Frobisher 
Company  was  given  complete  management  and  charge  of  the 
mining  claims  and  equipment,  and  of  the  development  and  opera- 
tion of  the  mining  claims  of  Giant  Yellowknife,  with  absolute 
discretion  as  to  the  manner  in  which  the  mining  claims  should  be 
explored,  developed  and  mined.  Frobisher  agreed  to  protect 
Giant  Yellowknife  in  respect  of  any  expenditure  Frobisher  might 
incur  beyond  the  funds  available  to  Giant  Yellowknife,  and 
Giant  Yellowknife  was  to  be  given  periodical  reports  of  the 
development  work  and  access  to  all  records  and  reports. 

Another  agreement  of  the  same  date  was  made  between  the 
Frobisher  Company  and  Yellowknife,  which  provided  for  the 
giving  of  an  option  to  Frobisher  by  Yellowknife  on  300,000 
shares  of  Giant  Yellowknife,  that  it  held.  This  option  was  taken 
to  provide  against  the  event  of  Giant  Yellowknife  not  having 
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available,  when  required,  all  the  shares  optioned  to  Frobisher 
by  the  agreement  between  the  Frobisher  Company  and  Giant 
Yellowknife,  The  agreement  provided  that  Yellowknife  should 
place  the  certificates  for  the  300,000  shares,  endorsed  with 
transfers,  in  escrow  in  the  Royal  Bank  of  Canada,  with  instruc- 
tions for  delivery  of  shares  to  Frobisher  as  required,  in  accord- 
ance with  the  terms  of  the  option. 

As  matters  stood  at  the  date  of  these  agreements  with  the 
Frobisher  Company,  Bear  held  175,004  shares  of  Giant  Yellow- 
knife, while  Yellowknife  held  790,000  shares  of  Giant  Yellow- 
knife. 

The  minute-book  of  Yellowknife  records  a meeting  of  the 
directors  of  Yellowknife  on  the  20th  July  1943,  at  which  were 
present  four  directors  of  Yellowknife  who  were  also  directors 
of  Bear.  The  appellant  contends  that  the  meeting  was  not  held 
until  a later  date,  and  the  evidence  may  not  be  wholly  satisfac- 
tory on  the  point,  but  I do  not  regard  it  as  of  great  moment. 
At  this  meeting  it  was  resolved  that  the  company  should  sell  to 
Bear  Exploration  and  Radium  Limited  350,000  shares  of  Giant 
Yellowknife  Gold  Mines  Limited  owned  by  the  company,  at  15c. 
per  share.  Under  the  same  date  the  minutes  of  a meeting  of  the 
directors  of  Bear  are  recorded  in  the  minute-book  of  that  com- 
pany, These  minutes  record  a resolution  that  the  company  do 
purchase  from  Yellowknife  Gold  Mines  Limited,  350,000  shares 
of  the  capital  stock  of  Giant  Yellowknife  owned  by  it,  at  15c.  per 
share,  or  a total  of  $52,500,  and  that  the  purchase  price  be 
applied  against  the  debt  owing  by  Yellowknife  Gold  Mines 
Limited.  Whether  or  not  the  sum  mentioned,  or  any  sum,  was 
owing  by  Yellowknife  to  Bear  is  disputed,  but  it  is  not  the  im- 
portant question.  Can  the  transaction  whereby  such  a sub- 
stantial part  of  the  share-holdings  of  Yellowknife  in  Giant 
Yellowknife,  whose  properties  the  Frobisher  Company  was  pro- 
ceeding to  develop,  were  acquired  by  Bear,  stand,  in  all  the 
circumstances,  the  transaction  having  been  entered  into  by  a 
board  of  directors  of  Yellowknife  that  had  been  imposed  upon 
it  by  Bear,  and  that  was  substantially  identical  with  its  own? 

Viewed  from  that  standpoint  alone,  without  anything  fur- 
ther, the  case  would  seem  to  be  one  within  the  principle  of 
Menier  v.  Hooper's  Telegraph  Works  (1874),  L.R.  9 Ch.  350, 
and  the  many  cases  that  have  followed  it.  I do  not,  however, 
enlarge  upon  that  proposition,  for  there  is  much  more  to  be 
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found  in  the  relation  of  these  two  companies  to  support  the 
attack  of  the  appellant  upon  the  transaction.  Under  date  of 
4th  July  1936  there  are  recorded  the  minutes  of  a meeting  of  the 
directors  of  Bear.  According  to  the  minutes:  “The.  chairman 

informed  the  meeting  that  the  management  had  undertaken  the 
development  of  the  Yellowknife  River  holdings  of  Burwash 
Yellowknife  Mines,  Ltd.,  and  Yellowknife  Gold  Mines,  Ltd.,  and 
in  consideration  of  this  the  directors  of  the  companies  in  ques- 
tion had  expressed  their  willingness  to  option  to  this  Company 
all  of  their  remaining  unissued  treasury  stock  at  thirty  cents 
(30c.)  per  share,  subject  to  the  options  now  outstanding.”  In 
the  minutes  of  Yellowknife  of  the  same  date  it  is  recorded  that: 
“The  chairman  informed  the  meeting,  in  view  of  the  fact  that 
Bear  Exploration  and  Radium,  Ltd.,  had  undertaken  to  finance 
and  direct  the  development  of  the  company’s  mining  properties, 
that  the  said  company  be  given  an  option  on  all  of  the  unissued 
treasury  stock  at  the  price  of  30c.  per  share,  and  that  an  agree- 
ment be  drawn  up  in  accordance  therewith.”  A formal  agree- 
ment was  drawn  up  and  signed  on  behalf  of  each  company,  by 
its  officers.  This  agreement  contained  a recital  that  Bear  had 
undertaken  to  finance  and  manage  the  development  of  the  Yellow- 
knife properties.  Gray,  who  was  the  chairman  at  both  meetings 
of  4th  July  1936  above  referred  to,  says  that  the  agreement  was 
in  fact  never  acted  upon,  but  whether  or  not  the  agreement  was 
abandoned  by  both  parties,  as  Gray  says  it  was,  almost  as  soon 
as  it  was  made,  is  not  the  material  question  in  this  action.  What 
is  material  is  that  in  1943  the  directors  of  Bear,  and  the  board 
of  directors  Bear  had  elected  for  Yellowknife,  assumed  that 
agreement  to  be  still  existing  and  acted  accordingly. 

The  agreement  of  4th  July  1936  had,  as  already  stated,  pur- 
ported to  grant  to  Bear  an  option  to  purchase  all  the  unissued 
shares  of  Yellowknife  at  30c.  per  share.  The  option  was, 
according  to  its  terms,  subject  to  a termination  by  Yellowknife 
on  ten  days’  notice.  At  a meeting  of  the  directors  of  Yellow- 
knife on  the  27th  July  1943 — just  one  week  later  than  the  meet- 
ing that  dealt  with  the  acquiring  by  Bear  from  Yellowknife  of 
350,000  shares  of  Giant  Yellowknife  in  payment  of  an  alleged 
debt — it  was  directed  that  an  agreement  be  executed  amend- 
ing the  option  given  by  the  agreement  of  4th  July  1936  by  “fix- 
ing the  termination  of  the  said  option  at  a period  of  two  years 
from  July  27th,  1943”.  Assuming  to  act  upon  this  option  as  so 
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altered,  Bear,  on  the  15th  November  1944,  acquired  700,000 
shares  of  Yellowknife  at  30c.  per  share. 

The  minutes  of  27th  July  1943  record  that  the  matter  of 
altering  the  term  of  the  option  was  brought  before  the  meeting 
by  Mr.  Webster,  who  had,  at  that  meeting,  been  appointed  to  fill 
a vacancy  then  existing  on  the  Yellowknife  board.  On  the  sam.e 
day,  at  a meeting  of  Bear  directors  attended  by  the  same  persons 
as  constituted  the  Yellowknife  board,  Mr.  Webster  was  also 
appointed  to  fill  a vacancy  on  the  board  of  Bear,  and  at  the  same 
meeting  he  was  appointed  managing  director  of  Bear.  Mr. 
Webster  was  already  a substantial  holder  of  the  shares  of  Bear, 
and  later  he  became  a much  larger  shareholder.  He  had  only 
one  share  of  Yellowknife. 

A further  matter  appearing  in  the  minutes  of  the  meeting 
of  the  directors  of  each  of  these  companies  held  on  the  27th 
July  1943  had  relation  to  a proposal  of  the  directors  to  effect 
the  sale  of  Yellowknife  Gold  Mines  Limited  to  Bear  Exploration 
and  Radium  Limited  on  the  basis  of  one  share  of  Bear  to  two 
shares  of  Yellowknife.  A resolution  was  passed  at  each  meet- 
ing for  the  carrying  out  of  this  proposal.  To  prevent  this  pro- 
posed transaction  being  carried  out  was  one  of  the  purposes  of 
the  present  action  by  Gray,  but  before  the  trial  the  plan  was 
abandoned,  and  it  was  not  dealt  with  by  the  trial  judge. 

That  Bear  assumed,  properly  or  improperly,  that  it  still 
had  the  relationship  towards  Yellowknife  of  manager  under  the 
arrangement  made  in  July  1936,  and  as  recited  in  the  agreement 
of  4th  July  1936,  is  evidenced,  not  only  by  its  treating  the  option 
on  Yellowknife  shares  as  if  that  agreement  was  still  current,  but 
by  later  acts  in  entering  in  its  account  with  Yellowknife  a charge 
of  $1,000  a month  for  management  fees.  These  monthly  charges 
date  from  1st  June  1944,  and  continue  to  cover  December  1944 
and,  by  the  entries  in  the  account  in  Bear’s  bank,  they  appear  to 
have  been  paid.  I am  not  aware  of  any  evidence  of  the  appoint- 
ment of  Bear  as  manager  of  Yellowknife  except  under  the  agree- 
ment of  4th  July  1936.  As  I have  already  indicated,  I do  not 
think  it  is  necessary,  for  the  purposes  of  this  appeal,  to  determine 
whether  or  not  Bear  was  right  in  assuming  that  it  was  still  in 
charge  of  the  affairs  of  Yellowknife  as  its  manager.  Bear  had 
the  majority  of  its  directors,  also  the  majority  of  the  Yellow- 
knife board,  and  it  further,  as  a corporation,  assumed  the  posi- 
tion of  manager  of  Yellowknife.  Bear  must  be  taken  to  have 
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thereby  become  subject,  in  any  dealings  with  Yellowknife,  to  any 
disability  that  accompanied  these  relationships. 

It  is  argued  for  Bear  that  it  has  not  been  proved  that  its 
transactions  with  Yellowknife  were  improper  transactions.  It 
cannot,  of  course,  be  denied  that,  as  it  has  turned  out,  the  trans- 
action whereby  Bear  acquired  from  Yellowknife  350,000  shares 
of  Giant  Yellowknife,  if  it  stands,  has  been  immensely  profitable 
to  Bear.  It  is  equally  clear  that  Yellowknife  has  been  deprived 
by  this  transaction  of  the  chance  of  any  similar  benefit  from  the 
operations  of  the  Frobisher  Company.  It  is  said,  however,  that 
no  one  knew  at  the  time  of  the  transaction  that  the  shares  of 
Giant  Yellowknife  would  become  valuable.  That  is  not  an 
answer.  The  directors  of  Bear  had  entered  into  the  agreement 
they  had  so  much  desired  to  consummate  with  the  Frobisher 
Company.  The  Frobisher  Company,  to  which  they  looked  for 
the  successful  development  of  the  mining  properties  of  Giant 
was  about  to  proceed  with  that  development.  The  engineers’ 
reports  on  the  properties  available  at  the  time  justified  consid- 
erable confidence  in  the  success  of  Frobisher’s  undertaking. 
It  is  plain  that  the  directors  of  Bear  were  hopeful  that  the  Giant 
properties  would  be  developed  into  a profitable  mine. 

In  my  opinion  it  was  highly  improper  for  Bear  in  these  cir- 
cumstances to  deprive  the  other  shareholders  of  Yellowknife 
of  the  chance  of  any  benefit  that  might  come  from  the  develop- 
ment of  the  properties  of  Giant  Yellowknife.  They  had  deemed 
it  proper  to  require  Yellowknife  to  agree,  as  one  of  the  terms  of 
the  Frobisher  arrangements,  to  come  good  up  to  300,000  shares 
of  Giant  Yellowknife  for  any  deficiency  there  might  be  in  the 
shares  that  Giant  Yellowknife  could  itself  deliver  under  its 
agreement  with  Frobisher.  Bear  undertook  no  such  obligations 
in  the  Frobisher  arrangements.  I understand  that  this  part  of 
the  arrangements  with  Frobisher  was  subsequently  modified  in 
partial  relief  of  Yellowknife,  but  that  was  later,  and  as  the 
result  of  action  taken  by  a shareholder.  At  the  time  of  the 
transaction  in  question  Yellowknife  had  undertaken  the  obliga- 
tion to  which  I have  referred.  This  added  an  additional  reason 
for  allowing  Yellowknife  to  retain  its  chances  of  a favourable 
result  from  the  Frobisher  operations. 

The  conduct  of  Bear  in  its  other  dealings  with  Yellowknife 
at  about  this  time  should  be  considered  along  with  the  trans- 
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actions  immediately  under  investigation.  The  reviving  of  the 
ancient  option  of  July  1936  on  the  whole  of  the  Yellowknife 
treasury  shares,  and  the  adoption  of  a resolution  for  Bear  taking 
over  Yellowknife  on  the  basis  of  two  shares  of  Yellowknife  for 
one  share  of  Bear,  are  all  of  one  piece  with  the  transaction 
. relating  to  the  350,000  shares  of  Giant  Yellowknife.  There  was 
no  legitimate  reason  for  urgency  in  dealing  with  any  of  them. 
The  alleged  debt  of  $52,500,  if  it  was  a real  debt,  had,  as  to  the 
greater  part  of  it,  been  accumulated  over  some  years,  according 
to  the  account  in  the  books  of  Bear.  If  the  Frobisher  develop- 
ment resulted  in  a gold  mine,  then  the  account  was  safe  enough. 
If  there  was  no  mine  there,  the  account  did  not  matter  very 
much  to  either  Bear  or  Yellowknife.  It  was  the  desire  to  increase 
Bear’s  holdings  of  Giant  Yellowknife  shares  at  the  expense  of 
Yellowknife  that  was  the  obvious  reason  for  the  transaction. 

The  board  of  directors  did  not  attempt  to  secure  the  funds 
that  would  have  paid  Bear’s  claim  of  $52,500  from  the  sale  of 
any  of  Yellowknife’s  unissued  shares.  Instead  they  proceeded, 
a week  later,  at  the  next  meeting  of  the  board,  to  tie  all  these 
shares  up  for  a firm  period  of  two  years  from  that  date,  under 
an  option  given  seven  years  before,  at  a price  of  30c.  per  share, 
so  that  if  a valuable  mine  was  developed,  or  in  prospect.  Bear 
could  further  share  in  any  profit  there  might  be  remaining  for 
the  holders  of  Yellowknife  shares.  The  minute-book,  in  record- 
ing the  action  taken  in  amending  the  option,  states  as  the 
reason  given  that  it  was  advisable  that  the  option  be  made  more 
definite.  It  would  have  been  more  in  accord  with  the  directors’ 
duty,  and  would  have  made  the  term  of  the  option  definite 
enough  to  suit  anyone,  to  have  given  the  holders  of  the  option 
the  ten  days’  notice  that  was  originally  provided  for  its  termina- 
tion. 

This  stripping  of  Yellowknife  of  a large  part  of  its  holdings 
of  Giant  Yellowknife  shares  and  tying  up  for  Bear,  at  an  option 
price  of  seven  years  before,  of  700,000  unissued  shares  of  Yellow- 
knife for  a fixed  period  of  two  years,  were  the  more  improper 
in  view  of  the  contemplated  taking  over  of  Yellowknife  by  Bear 
on  a basis  of  exchange  of  shares  substantially  fixed  by  Bear.  The 
adoption  by  the  board,  for  there  was  really  only  one,  of  a resolu- 
tion approving  this  latter  transaction,  with  the  express  purpose 
of  promptly  carrying  it  through,  establishes  beyond  question, 
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if  there  could  otherwise  be  any  doubt  about  it,  what  the  purpose 
of  Bear  was  in  the  transaction  presently  under  investigation. 
It  is  plain,  in  my  opinion,  that  Bear  by  the  abuse  of  its  position 
of  control  of  Yellowknife,  and  in  breach  of  the  duty  imposed 
upon  Bear  by  their  relationship,  acquired  from  Yellowknife  the 
350,000  shares  of  Giant  Yellowknife  in  question,  and  that  the 
transaction  cannot  be  supported. 

Upon  these  grounds  I would  allow  the  appeal  in  respect  to 
this  transaction.  The  principles  of  law  to  be  applied  are  broad 
principles  of  equity  applicable  where  a fiduciary  relationship  is 
to  be  deemed  to  be  established  and  “which  impress  such  a 
character  upon  the  relationship  subsisting  between  two  persons 
when  one  of  them  is  in  a position  to  exercise  a controlling  influ- 
ence over  the  mind  or  actions  of  the  other”.  I have  quoted 
from  Hasten  & Fraser’s  Company  Law  of  Canada,  4th  ed.  1941, 
p.  501,  where  the  relationship  of  promoters  to  their  company 
is  discussed.  In  my  opinion  the  same  equitable  principles  are 
applicable  here.  The  relationship  of  promoter  which  Bear  had 
to  its  creature,  Yellowknife,  on  the  incorporation  of  the  latter 
may  not  have  continued,  but  a fiduciary  relationship  of  much  the 
same  character  existed  in  July  1943  and  thereafter  by  reason 
of  the  facts  I have  already  stated. 

The  principle  upon  which  the  “promoter”  cases  are  based  is 
of  wide  application.  In  Erlang er  et  al,  v.  The  New  Sombrero 
Phosphate  Company  et  al.  (1878),  3 App.  Cas.  1218  (a  “pro- 
moter” case)  Lord  Penzance  said,  at  pp.  1229-30:  “The  prin- 

ciples. of  equity  to  which  I refer  have  been  illustrated  in  a variety 
of  relations,  none  of  them  perhaps  precisely  similar  to  that  of 
the  present  parties,  but  all  resting  on  the  same  basis,  and  one 
which  is  strictly  applicable  to  the  present  case.  The  relations 
of  principal  and  agent,  trustee  and  cestui  que  trusty  parent  and 
child,  guardian  and  ward,  priest  and  penitent,  all  furnish  in- 
stances in  which  the  Courts  of  Equity  have  given  protection 
and  relief  against  the  pressure  of  unfair  advantage  resulting 
from  the  relation  and  mutual  position  of  the  parties,  whether 
in  matters  of  contract  or  gift;  and  this  relation  and  position 
of  unfair  advantage  once  made  apparent,  the  Courts  have  al- 
ways cast  upon  him  who  holds  that  position,  the  burden  of 
shewing  that  he  has  not  used  it  to  his  own  benefit.” 
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In  the  same  case,  at  pp.  1269-70,  Lord  Blackburn  quoted  as 
pertinent  to  the  case  then  in  hand,  from  Lord  Eldon  in  Gibson 
V.  Jeyes  (1801),  6 Ves.  266  at  278,  31  E.R.  1044,  as  follows: 
[It  is]  a great  rule  of  the  Court,  that  he,  who  bargains  in  matter 
of  advantage  with  a person  placing  confidence  in  him  is  bound 
to  shew,  that  a reasonable  use  has  been  made  of  that  confidence; 
a rule  applying  to  trustees,  attorneys,  or  any  one  else.” 

Two  other  transactions  are  attacked.  The  first  of  them  is 
set  forth  in  para.  13  of  the  statement  of  claim,  and  relates  to 
300,000  shares  of  the  Giant  Company  issued  to  Bear  and  its 
nominee,  Martin,  as  part  of  the  consideration  for  the  transfer 
by  the  Burwash  Company  to  the  Giant  Company  of  the  mining 
properties  of  Burwash.  Yellowknife  held  the  controlling  shares 
in  Burwash.  On  the  completion  of  the  transaction  with  Giant 
Yellowknife,  the  assets  of  Burwash  were  taken  over  by  Yellow- 
knife. Such  shares  as  Burwash  received,  of  the  consideration 
for  the  transfer  of  its  mining  properties  to  Giant  Yellowknife, 
became  the  property  of  Yellowknife  in  the  winding-up  of  Bur- 
wash. Burwash,  however,  did  not  receive  from  Giant  Yellowknife 
the  full  consideration  for  the  mining  properties  transferred.  300,- 
000  of  the  Giant  Yellowknife  shares  went  to  Bear.  Of  these  300,- 
000  shares,  100,000  were  issued  to  Martin.  The  other  200,000 
shares  were  issued  to  Bear.  The  appellant  alleges  that,  at  the 
time  of  the  transaction,  the  Bear  Company,  through  its  control 
of  Yellowknife,  stood  in  fiduciary  relationship  to  the  Burwash 
Company,  and  that  there  was  no  independent  or  competent 
board  of  directors  of  Burwash  to  pass  upon  a transaction  by 
which  Bear  was  given  300,000  of  the  1,200,000  shares  issued 
by  Giant  Yellowknife  as  the  consideration  for  the  Burwash 
properties.  The  appellant  claims,  therefore,  that  the  trans- 
action whereby  Bear  received  300,000  shares  of  the  Giant  Com- 
pany, out  of  the  total  consideration  of  1,200,000  shares,  was 
illegal  and  a nullity,  and  that  the  300,000  shares  are  really  the 
property  of  Yellowknife  claiming  title  through  Burwash. 

I have  nothing  to  say  as  to  the  rights  of  Yellowknife  in  the 
matter,  as  I do  not  think  Yellowknife  is  properly  represented  for 
the  purpose  of  this  claim  by  the  appellant  Gray.  Gray  partici- 
pated in  these  transactions,  and  if  there  was  anything  illegal  or 
invalid,  he  had  full  knowledge  of  what  was  done,  and  assisted  in 
carrying  the  transaction  through.  Further,  Gray  later  held  the 
majority  of  the  issued  shares  of  Bear,  and  many  of  these  shares 
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he  had  disposed  of  to  persons  who  are  not  shown  to  have  had  any 
knowledge  of  any  infirmity  in  Bear’s  title  to  the  200,000  shares 
of  Giant  Yellowknife  that  it  still  retained  and  that  became  an 
important  asset.  In  my  opinion  the  appellant  is  disqualified  by 
his  own  conduct  in  the  matter  from  setting  up  rights  of  Yellow- 
knife as  the  basis  of  an  attack  upon  Bear’s  title  to  these  shares. 
I refer  to  In  re  Exchange  Banking  Company;  Flitcroft’s  Case 
(1882),  21  Ch.  D.  519;  Towers  v.  African  Tug  Company ^ [1904] 
1 Ch.  558;  Henderson  v.  Strang  et  al.,  60  S.C.R.  201  at  210,  54 
D.L.R.  674,  [1920]  1 W.W.R.  982. 

The  remaining  claim  to  be  considered  is  a claim  that  the 
appellant  puts  forward  in  his  own  right,  and  not  on  behalf 
of  the  Yellowknife  Company  or  its  shareholders.  This  claim  was, 
in  my  opinion,  improperly  joined  in  an  action  brought  by  the 
appellant  on  behalf  of  himself  and  other  shareholders  of  Yellow- 
knife: see  Stroud  v.  Lawson  et  al.^  [1898]  2 Q.B.  44.  No  objec- 
tion, however,  was  taken  for  the  respondents  upon  this  ground, 
either  in  the  statements  of  defence  or  at  the  trial  or  on  the 
appeal,  and  I mention  the  point  merely  to  make  it  clear  that  we 
have  not  approved  the  practice. 

The  claim  is  in  respect  of  500,000  shares  of  Bear,  the  property 
of  the  appellant,  which  he  placed  in  the  hands  of  a trustee  to  be 
sold,  the  proceeds  of  the  sale  to  be  given  to  Bear.  The  appel- 
lant contends  that  the  trustee  did  not  observe  the  terms  upon 
which  he  was  permitted  to  sell  the  shares,  and  he  seeks  to  re- 
cover from  Bear  the  proceeds  which  it  received  from  the  trus- 
tee. I am  not  able  to  agree  with  either  the  judgment  of  the 
trial  judge  or  the  judgment  of  my  brother  Roach,  that  there 
was  compliance  by  the  trustee  with  the  terms  of  the  trust  upon 
which  the  shares  were  placed  in  his  hands  for  sale.  The  terms 
of  appellant’s  instructions  to  the  trustee,  in  my  opinion,  did  not 
permit  the  trustee  to  break  up  the  block  of  500,000  shares,  and 
to  make  two  separate  contracts  of  sale,  nor  did  they  permit 
him  to  deliver  part  of  the  shares  until  the  whole  were  paid  for. 
In  my  opinion  the  instructions  were  quite  specific,  and  there 
was  substance  in  the  departure  from  them.  The  course  taken 
by  the  trustee  really  amounted  to  little  more  than  putting  the 
500,000  shares  in  the  hands  of  the  Chickasaw  Company  to  dis- 
pose of,  much  as  it  had  been  doing  under  an  earlier  arrange- 
ment for  the  financing  of  the  mining  operations,  which  had  not 


950 


Ontario  Reports. 


[1947] 


produced  the  hoped-for  results.  By  donating  such  a substantial 
block  of  shares  for  sale  as  one  block  it  might  have  been  possible 
to  get  away  from  the  peddling  of  shares  which  had  been  going 
on  for  some  time,  and  which  failed  to  supply  Bear  with  any 
really  substantial  funds  for  its  operations  in  hand  at  one  time. 
I fail  to  see,  however,  how  Bear  is  made  a party  to  any  breach 
of  trust.  There  is  nothing  to  indicate  that  knowledge  of  the 
method  by  which  the  shares  were  sold  was  brought  home  to 
Bear,  or  that  anyone  other  than  the  appellant  and  the  trustee 
had  knowledge  of  the  instructions  given  to  the  trustee.  I am, 
therefore,  unable  to  see  upon  what  ground  Bear  can  be  made 
liable  upon  the  claim  put  forward. 

Upon  the  grounds  I have  stated  I agree  that  the  order  to  be 
made  in  disposing  of  this  appeal  should  be  as  stated  by  my 
brother  Laidlaw.  I also  agree  with  his  order  as  to  costs  and 
concur  in  what  he  has  said  in  regard  to  certain  motions  made  on 
behalf  of  Yellowknife,  and  in  the  disposition  of  such  of  these 
motions  as  have  not  already  been  disposed  of,  in  the  manner 
proposed  by  him. 

Henderson  J.A.: — I have  had  the  privilege  of  reading  the 
opinions  of  my  Lord  the  Chief  Justice  of  Ontario,  and  of  my 
brother  Laidlaw  and  my  brother  Roach.  I concur  in  the  con- 
clusions they  have  reached. 

Laidlaw  J.A.: — The  plaintiff  appeals  to  this  Court  from  a 
judgment  of  the  Honourable  Mr.  Justice  Hope,  dated  the  14th 
September  1945,  dismissing  an  action  brought  by  the  plaintiff 
personally  and  on  behalf  of  himself  and  certain  shareholders  of 
Yellowknife  Gold  Mines  Limited  (herein  referred  to,  for  con- 
venience, as  “Yellowknife”).  The  claims  made  in  the  action 
arise  out  of  various  money  and  stock  transactions  between  the 
appellant  and  Bear  Exploration  and  Radium  Limited  (herein 
referred  to,  for  convenience,  as  “Bear”),  and  between  Bear  and 
other  companies  in  which  the  appellant  was  interested  by  way 
of  promotion  or  as  a director  or  shareholder.  Those  companies, 
in  addition  to  Yellowknife,  are  Burwash  Yellowknife  Gold  Mines 
Limited  (herein  referred  to,  for  convenience,  as  “Burwash”)  and 
Giant  Yellowknife  Gold  Mines  Limited  (herein  referred  to  as 
“Giant”). 
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Bear  was  incorporated  under  the  Ontario  Companies  Act  by 
letters  patent  dated  the  6th  June  1932.  It  was  granted  the 
usual  powers  of  a mining  company,  including  a power  to  take, 
acquire  and  hold  shares  of  or  in  any  other  company  having 
objects  similar  to  its  own,  and  “to  sell  and  otherwise  dispose  of 
the  same”. 

Yellowknife  was  incorporated  in  the  same  way  by  letters 
patent  dated  28th  March  1934,  with  the  same  powers  granted 
to  it  as  were  granted  to  Bear. 

Burwash  was  also  incorporated  in  the  same  way,  and  with 
the  same  powers  as  Bear  and  Yellowknife,  by  letters  patent 
dated  the  16th  October  1934. 

The  purpose  of  incorporating  Yellowknife  was  to  take  over 
from  Bear  certain  mining  claims  held  in  its  name  in  considera- 
tion of  the  allotment  and  issue  of  fully-paid  shares  of  the  capital 
stock  of  Yellowknife.  Likewise,  Burwash  was  incorporated  to 
take  over  from  Yellowknife  certain  of  those  mining  claims  in 
consideration  of  the  allotment  and  issue  of  shares  of  Burwash. 
The  number  of  shares  agreed  upon  in  each  case  were  duly  al- 
lotted and  issued  by  Yellowknife  to  Bear  and  Burwash  to  Yellow- 
knife respectively,  and  each  purchasing  company  thereupon 
became  the  beneficial  owner  of  the  mining  claims  for  which 
the  shares  were  allotted  and  issued.  The  title  of  all  the  claims 
continued  to  be  held  in  the  name  of  Bear. 

The  appellant  held  a large  majority  of  the  shares  of  Bear 
and,  by  virtue  of  that  holding,  had  control  of  it.  Bear  received, 
as  consideration  for  the  mining  claims  sold  by  it  to  Yellowknife, 
a large  majority  of  the  total  issued  shares  of  that  company,  and 
thus  was  in  control  of  it.  Yellowknife,  in  turn,  received  a large 
majority  of  the  total  issued  shares  of  Burwash,  and  was  in  a 
position  of  control  of  that  company.  All  three  companies  were 
thus  under  the  control  of  the  appellant  by  virtue  of  his  majority 
share-holding  in  Bear.  He  was  president  of  all  the  companies, 
and  was  their  solicitor. 

None  of  the  companies  prospered.  At  the  end  of  the  year 
1936,  the  financial  position  of  all  of  them  was  bad  and  growing 
worse.  The  appellant  had  advanced  money  to  Burwash  and  to 
Yellowknife  and  had  paid  out  moneys  on  their  account.  None 
of  the  companies  could  meet  its  financial  obligations.  It  was  in 
these  circumstances  that  the  formation  of  a new  company  was 
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projected  with  the  purpose  of  taking  over  some  of  the  mining 
claims  owned  by  Burwash.  Letters  patent,  dated  the  4th 
August  1937,  were  granted  to  Giant,  and  it  acquired  the  same 
powers  as  Bear,  Yellowknife  and  Burwash.  Messrs.  Gray, 
Bourne,  Lord,  Howison  and  Horne  became  directors  of  Giant, 
and  they  were  then  the  only  shareholders.  The  appellant  be- 
came president  of  the  company  and  was  also  its  solicitor. 
Messrs.  Gray,  Bourne  and  Lord  appear  to  have  been  directors  of 
Bear,  of  Yellowknife  and  of  Burwash  at  the  time  Giant  was 
incorporated  and  afterwards  until  the  spring  of  1938,  the  com- 
pany records  of  a meeting  of  directors  of  Burwash  held  in 
December  1936  show  Bourne  as  having  taken  part  as  a director, 
but  I cannot  find  how  or  when  he  was  elected  as  a member  of  the 
board.  Major  L.  T.  Burwash  appears  to  have  been  a director 
of  that  company  in  October  1936,  but  there  is  no  reference  to 
him  in  the  minutes  of  the  meeting  in  December  of  that  year. 
The  next  available  record  is  minutes  of  a directors’-  meeting 
held  on  the  31st  May  1938,  and  it  is  recorded  therein  that:  “The 
resignation  of  Major  Burwash  as  a Director  of  the  Company  was 
received  Mr.  Gray  stating  that  the  same  had  been  in  his  hands 
for  some  time.”  The  resignation  was  thereupon  accepted.  It 
may  be  that  he  was  a director  of  Burwash  at  the  time  of  in- 
corporation of  Giant  and  afterwards.  In  any  case  it  is  important 
to  observe  that  Gray,  Lord  and  probably  Bourne  were  directors 
of  all  companies  and  Gray  continued  to  be  in  control  of  all  of 
them  by  virtue  of  his  majority  share-holding  in  Bear. 

It  is  recorded  in  the  minutes  of  a meeting  of  directors  of 
Giant  held  on  the  same  date  as  the  grant  to  it  of  letters  patent, 
namely,  the  4th  day  of  August,  1937,  that  the  president  “read 
a proposal  from  Bear  Exploration  and  Radium  Limited,  offering 
to  sell  to  the  Company  21  unpatented  mining  claims”  in  con- 
sideration of  the  allotment  and  issuance  to  Bear  of  shares  in  the 
total  amount  of  1,200,000.  It  is  further  recorded  that  “the  said 
proposal  was  accepted,  . . . 1,200,000  fully  paid  shares  of  the 
Company  were  allotted,  100,000  shares  to  B.  E.  Martin  and  200,- 
000  to  Bear  Exploration  and  Radium  Limited  and  900,000  shares 
to  Burwash  Yellowknife  Gold  Mines  Limited.”  At  an  adjourned 
meeting  of  shareholders  on  the  same  date,  “a  by-law  providing 
for  the  purchase  of  21  unpatented  mining  claims  ...  for  a 
total  consideration  of  1,200,000  shares  in  the  Company  fully 
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paid  and  non-assessable”  was  approved,  ratified  and  confirmed. 
No  contemporaneous  minute  from  the  books  of  Bear  or  Burwash, 
showing  the  transaction  last  mentioned,  was  produced  in  evi- 
dence at  trial. 

After  the  incorporation  of  Giant,  there  was  no  improvement 
in  the  financial  state  of  any  of  the  various  companies.  The 
shares  of  Bear,  which  were  listed  on  the  stock  exchange  in  1934 
and  thereafter  traded  in,  were  delisted  in  October  1936.  There 
was  almost  no  market  for  them  after  that  time  and  they  were 
of  small  value.  All  of  the  companies  were  in  grave  financial 
difficulty,  and  all  of  them  owed  large  sums  of  money.  The 
appellant  continued  to  be  the  largest  shareholder  and  also  the 
largest  creditor  of  Bear.  He  was  admittedly  anxious  to  reduce 
the  liabilities  of  that  company  and  to  put  funds  into  the  treasury. 
In  April  1938  he  entered  into  negotiations  with  a mining  pro- 
moter, Wehrhan.  Those  negotiations  resulted  in  a number  of 
agreements  between  the  appellant  and  two  companies  controlled 
and  used  by  Wehrhan  for  trading  purposes,  namely,  Chickasaw 
Company  Limited  (referred  to  herein,  for  convenience,  as 
“Chickasaw”)  and  Yukon  Yellowknife  Developments  Limited 
(referred  to  herein  as  “Yukon”).  Under  date  the  28th  April 
1938  the  appellant  granted  Chickasaw  two  options,  described 
as  Option  “A”  and  Option  “B”,  to  purchase  Bear  shares  from 
him.  It  was  agreed  that  the  purchase  price  of  shares  under 
Option  “A”,  “if  as  and  when  received,  shall  at  the  option  of 
Bear  ...  be  loaned  to  the  Bear  Company  to  the  extent  of 
eighty-five  per  cent,  and  if  so  loaned  may  be  repaid  in  whole  or 
in  part  along  with  any  other  moneys  owing  to  the  Optionor  by 
the  transfer  from  the  Bear  Company  to  the  Optionor  of  shares 
of  Yellow  Knife  Gold  Mines  Limited  at  the  rate  of  fifty  cents 
(.50)  per  share”.  It  was  also  agreed  that  the  appellant  would 
forthwith  “procure  the  election  to  the  Board  of  Directors  of 
the  Bear  Company,  Yellow  Knife  Gold  Mines  Limited  and  Bur- 
wash  Yellow  Knife  Mines  Limited  of  nominees  of  the  Optionee 
to  such  number  as  will  constitute  a majority  of  each  of  the  said 
Boards”.  That  agreement  was  assigned  by  Chickasaw  to  Yukon, 
and  further  agreements  were  thereafter  made  under  date  the 
22nd  July  1938  and  the  28th  July  1938,  between  the  appellant 
and  Yukon,  but  no  reference  to  the  details  thereof  is  necessary. 
Bear  was  not  a party  to  any  of  the  agreements  made  between  the 
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appellant  and  Chickasaw  or  Yukon  prior  to  28th  July  1938,  but 
under  that  date  an  agreement  in  writing  was  made  between  all 
of  those  parties,  and  the  recitals  disclose  the  state  of  affairs 
existing  at  that  time.  It  appears  therefrom  that  Bear  “was,  in 
the  month  of  April,  1938,  in  financial  difficulties  and  owed  sub- 
stantial sums  to  various  creditors  which  it  was  unable  to  pay”; 
that  the  appellant  was  at  that  time  the  largest  shareholder  and 
also  the  largest  creditor  of  the  company  “and  as  such  was  de- 
sirous of  reducing  the  liability  of  the  Company  for  the  purpose 
of  enabling  the  Company  to  carry  on  its  operations  and  of  in- 
creasing the  value  of  the  shares”  owned  by  him;  that  the  appel- 
lant had  agreed  under  date  the  28th  April  1938  to  loan  to  Bear 
certain  of  the  moneys  received  by  him  from  the  sale  of  shares, 
and  cancel  the  loans  and  any  other  moneys  owing  to  him  by  the 
company,  upon  delivery  of  shares  of  Yellowknife  at  the  rate  of 
one  such  share  for  each  fifty  cents  of  such  indebtedness;  that 
the  company  owned  certain  shares  of  Yellowknife  “which  said 
shares  have  no  market  value  and  were  deemed  by  the  Company 
and  the  Optionor  [the  appellant]  to  be  worth  only  one  cent  per 
share  in  the  month  of  April,  1938”;  that  all  parties  fully  under- 
stood that  the  appellant  in  releasing  Bear  from  any  indebtedness 
to  him  for  moneys  advanced,  save  for  a nominal  value  of  Ic.  per 
share  attached  to  the  said  shares  of  Yellowknife,  was  donating 
all  such  moneys  to  Bear  for  the  purpose  of  improving  the  finan- 
cial position  of  that  company  and  of  increasing  the  value  of  the 
appellant’s  shares  in  it.  It  was  expressly  set  forth  in  the  agree- 
ment that  the  true  value  of  Yellowknife  shares  at  the  time  of  the 
transfer  to  the  appellant  was  Ic.  per  share,  that  the  appellant 
agreed  to  donate  to  the  company  the  difference  between  the 
value  of  the  said  shares  and  the  total  of  the  amount  owing  to 
him  by  Bear,  and  that  “the  essence  of  the  whole  transaction 
was  a gift  by  the  Optionor  [the  appellant]  to  the  Company 
[Bear]”. 

Pursuant  to  the  agreement  between  the  appellant  and 
Chickasaw,  dated  the  28th  April  1938,  supra^  Mr.  Lester  M. 
Keachie,  a solicitor  practising  in  Toronto,  and  certain  of  his 
associates  were  nominated  by  Chickasaw  and  became  directors 
of  the  companies  Bear,  Yellowknife  and  Burwash.  Subsequently, 
under  date  the  12th  August  1938,  the  appellant  made  a further 
agreement  with  Yukon.  In  pursuance  thereof,  he  transferred 
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and  assigned  500,000  shares  of  Bear  to  Keachie  as  trustee  for 
Bear,  and  appointed  Keachie  to  be  his  attorney  to  transfer  the 
shares.  He  authorized  and  directed  Keachie  to  hold  the  shares 
as  trustee  for  Bear,  to  be  dealt  with  as  directed  by  the  board  of 
directors  of  Bear.  It  was  expressly  set  forth  in  the  authoriza- 
tion signed  by  the  appellant  that  the  intention  was  that  from  the 
date  of  the  agreement,  the  12th  August  1938,  forward  he  should 
“cease  to  have  any  title  or  interest  in  the  said  500,000  shares” 
and  the  same  should  be  vested  in  Keachie  as  trustee  for  Bear. 
By  the  provisions  of  another  instrument  bearing  the  same  date, 
namely,  the  12th  August  1938  executed  by  the  appellant  and 
addressed  to  “L.  M.  Keachie,  K.C.”,  it  is  stipulated  as  follows: 

“I  am  handing  you  in  escrow  the  attached  six  documents  to  be 
delivered  only  when  the  500,000  shares  mentioned  are  sold  by 
sale  and  purchase  agreement  for  not  less  than  $150,000.00  net 
and  not  less  than  $50,000.00  is  paid  in  to  you  as  part  of  said  sale 
price  for  the  benefit  of  B.E.A.R.  company  and  upon  Yukon  Yellow- 
knife Developments  Limited  releasing  me  from  all  agreements 
between  us  now  outstanding  and  upon  B.E.A.R.  releasing  me  from 
option  to  sell  back  any  Yellowknife  Gold  Mines  Limited  stock  and 
upon  these  requirements  being  fulfilled  within  twenty  days  from 
date  hereof.” 

The  six  documents  referred  to  include  the  transfer,  the  au- 
thorization, the  consent  by  Yukon  to  Keachie  dealing  with  the 

500.000  shares  as  instructed  by  the  appellant,  and  three  other 
documents  which  I need  not  enumerate. 

Under  date  17th  August  1938  Keachie  made  an  agreement 
in  writing  with  Chickasaw  for  the  sale  by  Keachie,  as  trustee,  to 
Chickasaw  of  200,000  shares  of  Bear  for  the  price  of  $45,000,  the 
sale  to  be  completed  and  the  purchase  price  paid  not  later  than 
the  22nd  August  1938.  Under  the  same  date,  namely  the  17th 
August  1938,  Keachie,  acting  in  the  same  capacity  as  trustee, 
made  another  agreement  with  Chickasaw  to  sell  to  Chickasaw 

300.000  shares  of  Bear  for  the  total  sum  of  $105,000,  made  up  as 
follows, — the  first  100,000  shares  at  30c.  per  share,  the  second 

100.000  shares  at  35c.  per  share,  the  third  100,000  shares  at  40c. 
per  share;  the  purchase  price  to  be  paid  in  instalments,  the  first 
of  such  payments,  in  the  amount  of  $10,000  to  be  payable  forth- 
with upon  execution  of  the  agreement,  and  the  last  payment  on 
or  before  the  15th  May  1939.  Pursuant  to  the  provisions  of  the 
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two  agreements  mentioned,  Keachie  received  $55,000  forthwith 
thereafter,  and  subsequently  the  full  purchase  price  of  the  500,- 
000  shares  sold  by  him  to  Chickasaw  was  fully  paid  by  the  pur- 
chaser and  was  received  by  Bear. 

In  this  action,  the  claim  by  the  plaintiff  personally  against 
Bear  arises  out  of  the  transaction  last  described.  It  is  alleged  in 
the  statement  of  claim  that:  “the  said  500,000  shares  of  the  Bear 
Company  were  to  be  sold  and  the  proceeds  applied  as  aforesaid 
only  if  certain  conditions  precedent  . . . were  complied  with  and 
the  said  conditions  were  not  complied  with  and  the  Plaintiff  Gray 
says  that  he  is  entitled  to  the  return  to  him  of  500,000  shares  of 
the  Bear  Company  or  in  the  alternative  damages.”  Counsel  for 
the  appellant  argues  that  the  division  of  the  500,000  shares  held 
by  Keachie  as  trustee  into  two  lots,  and  the  sale  of  each  of  those 
lots  under  a separate  agreement  with  Chickasaw,  was  not  com- 
pliance with  the  terms  of  the  escrow.  The  appellant  testified 
that  the  sale  contemplated  and  intended  was  one  by  Keachie 
himself  to  a group  of  New  York  people.  The  learned  judge  placed 
no  confidence  in  that  evidence  and  held  that  all  of  the  conditions 
upon  which  Keachie  held  the  500,000  shares  were  fully  met.  I 
agree  with  the  learned  trial  judge.  The  appellant  made  it  plain, 
throughout  his  negotiations  with  Chickasaw  and  with  Yukon, 
that  he  was  ready  and  willing  to  make  donations  to  Bear  for  the 
purpose  of  improving  the  financial  position  of  the  company  and 
increasing  the  value  of  his  holdings.  The  real  and  dominating 
purpose  of  the  escrow  was  to  benefit  Bear  and  better  its  financial 
position.  The  object  of  the  arrangement  was  accomplished. 
Bear  obtained  the  immediate  benefit  of  a cash  payment  of  not 
less  than  $50,000  as  part  of  the  sale  price  of  the  shares.  It  also 
obtained  the  benefit  of  the  full  purchase  price  of  not  less  than 
$150,000  net,  as  stipulated  by  Gray.  There  is  nothing  in  the 
conditions  upon  which  the  shares  were  deposited  with  Keachie 
as  trustee  prohibiting  or  restricting  him  from  selling  the  500,- 
000  shares  in  separate  lots,  or  under  separate  agreements,  or  to 
one  or  more  persons,  providing  the  purchase  price,  and  the 
amount  to  be  paid  as  part  of  the  sale  price,  was  maintained.  If 
it  had  been  the  intention  of  the  appellant  further  to  limit  the 
terms  and  conditions  upon  which  Keachie  could  deal  with  the 
shares,  he  should  and  would  have  expressly  set  forth  his  inten- 
tion. The  appellant  has  not  shown  a breach  of  the  conditions 
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upon  which  the  shares  in  question  were  deposited  with  Keachie, 
and  therefore  the  personal  claim  made  by  the  appellant  against 
Bear  must  accordingly  fail. 

I proceed  now  to  consider  the  claim  made  by  the  appellant  on 
behalf  of  himself  and  certain  shareholders  of  Yellowknife.  After 
Keachie  and  his  associates  became  directors  of  Bear,  Yellowknife 
and  Burwash,  they  found  that  the  books  of  those  companies  were 
in  a deplorable  state.  There  were  no  records  of  any  meeting  of 
the  directors  of  Burwash  from  December  1936  until  31st  May 
1938,  or  of  any  meeting  of  the  directors  of  Bear  from  December 
1936  until  25th  April  1938.  The  ledger  accounts  of  the  com- 
panies were  not  up  to  date.  There  had  never  been  an  annual 
meeting  of  the  shareholders.  A firm  of  auditors,  Gunn,  Roberts 
& Company,  was  retained  to  prepare  a balance  sheet  and  finan- 
cial statement  of  each  of  the  companies.  Statements  were  pre- 
pared by  the  auditors  under  the  greatest  difficulties.  It  is  only 
necessary  to  refer  in  particular  to  a report  dated  22nd  July 
1938,  addressed  by  the  auditors  to  the  shareholders  of  Burwash. 
After  conducting  a test  audit  of  the  books  and  records  of  that 
company  for  the  year  ended  30th  June  1938,  they  prepared 
certain  statements  which  were  stated  to  be  “subject  to  limita- 
tions induced  by  the  unsatisfactory  condition  of  the  books  and 
records  of  the  Company”.  It  is  stated,  inter  alia,  that  “the  Com- 
pany acquired  1,200,000  shares  of  Giant  Yellowknife  Gold  Mines 
Limited,  less  90,000  shares  issued  to  the  stakers  of  the  claims, 
...  in  consideration  for  the  sale  of  20  claims  and  1 fractional 
claim  situated  in  the  Yellowknife  area.  . . . These  claims  were 
sold  by  virtue  of  an  agreement  between  Bear  Exploration  and 
Radium  Limited,  (which  company  controls  Burwash  Yellow- 
knife Gold  Mines  Limited,  through  its  holdings  in  Yellowknife 
Gold  Mines  Limited)  and  Howey  Gold  Mines  Limited.  Burwash 
Yellowknife  Mines  Limited  was  not  a party  to  the  agreement  nor 
is  there  any  record  in  the  minutes  that  the  directors  or  share- 
holders approved  of  the  sale.”  It  is  further  stated  in  the  report, 
— “According  to  the  agreement,  all  but  300,000  of  the  shares  of 
Giant  Yellowknife  Gold  Mines  Limited  issued  for  the  claims, 
were  to  remain  in  pool  under  certain  conditions.  The  Company 
sold  the  300,000  free  shares  of  Giant  Yellowknife  Gold  Mines 
Limited  to  Bear  Exploration  and  Radium  Limited  for  $57,916.88 
. . . We  have  seen  no  approving  minutes,  nor  agreement  between 
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the  Company  and  Bear  Exploration  and  Radium  Limited  in 
verification  of  this  transaction.”  After  the  auditors’  report  was 
made,  a meeting  of  the  shareholders  of  Burwash  was  held  on  the 
23rd  July  1938.  The  secretary  of  the  meeting  reported  that 
there  were  represented  by  those  present  in  person,  including 
Yellowknife,  1,488,004  shares  and  there  were  a further  6,098 
shares  represented  by  proxy.  It  is  recorded  in  the  minutes  that 
the  chairman  explained  the  purpose  of  the  calling  of  the  meet- 
ing “which  was  briefly  that  there  had  not  as  yet  been  a General 
Meeting  of  the  Shareholders  of  the  Company  and  that  in  view 
of  the  change  of  officers  and  directors,  the  new  directors  had 
deemed  it  advisable  to  call  the  shareholders  to  a meeting  to 
ratify  and  confirm  everything  that  had  been  done  to  date”. 
Under  the  heading  “Auditors’  Statement”,  it  is  recorded  in  the 
minutes  of  the  meeting  that  “The  Chairman  then  laid  before 
the  meeting  a Financial  Statement  and  Balance  Sheet  prepared 
for  the  Company  by  Messrs.  Gunn,  Roberts  & Company  which 
after  discussion  was  unanimously  approved  and  adopted.”  Under 
the  heading  “Confirmation  of  Acts  and  Deeds  of  Directors”,  the 
following  minute  appears: 

“Upon  further  motion,  duly  made,  seconded  and  carried 
unanimously,  it  was  resolved: — 

“That  all  the  acts  and  deeds  of  the  Directors  of  the  Company 
from  the  date  of  incorporation  thereof  to  the  date  of  this  meet- 
ing and  including  specifically  all  by-laws  and  resolutions  passed 
by  the  Directors;  and  all  agreements  entered  into  by  the  Direc- 
tors on  behalf  of  the  Company  be  and  the  same  are  hereby 
approved,  ratified,  confirmed  and  adopted.” 

A meeting  of  the  directors  of  Bear  was  held  on  the  30th 
July  1938,  and  I quote  from  the  minutes  thereof  as  follows: 

“Approval  of  Purchase  of  Giant  Shares. 

“The  President  advised  the  Meeting  that  the  Auditors  had 
requested  a formal  approval  by  the  Bear  Exploration  and  Radi- 
um Limited  of  the  purchase  of  300,000  free  shares  of  Giant 
Yellowknife  Gold  Mines  Limited  from  Burwash  Yellowknife 
Mines  Limited  the  consideration  being  the  releasing  of  Burwash 
Yellowknife  Mines  Limited  from  its  indebtedness  to  this  Com- 
pany amounting  to  $57,916.88.  The  President  pointed  out  to  the 
meeting  that  the  existing  Board  had  no  definite  knowledge  as 
to  the  arrangements  that  were  made  at  the  time  of  this  purchase 
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but  as  the  same  had  been  done  and  completed  and  as  the  Share- 
holders of  Bur  wash  Yellowknife  Mines  Limited  at  their  annual 
general  meeting  had  approved  all  acts  and  deeds  of  their  Direc- 
tors to  date  and  as  the  matter  was  requested  by  the  Auditors  it 
was  deemed  advisable  to  ratify  this  action  by  the  former  Direc- 
tors. . . . 

“It  was  resolved  that  the  Directors  do  ratify  and  confirm 
the  purchase  by  the  previous  Directors  of  the  Company  of 
300,000  free  shares  of  Giant  Yellowknife  Gold  Mines  Limited 
from  Burwash  Yellowknife  Mines  for  consideration  of  $57,916.88, 
being  the  amount  of  the  Burwash  Yellowknife  Mines  Limited 
indebtedness  to  this  Company.” 

In  January  1939  Burwash  was  wound  up  and  its  assets  were 
sold  to  Yellowknife. 

The  claim  made  in  this  action  on  behalf  of  the  appellant  and 
other  shareholders  of  Yellowknife,  as  appears  from  para.  13  of 
the  statement  of  claim  is  that  “the  Bear  Company  caused  the 
Giant  claims  to  be  transferred  from  the  Burwash  Company  to 
the  Giant  Company  for  1,200,000  vendors’  shares,  300,000  of 
which  the  Bear  Company  caused  to  be  issued  to  itself  and  the 
balance  to  the  Burwash  Company.  The  only  justification  for  the 
issue  of  these  300,000  shares  of  the  Giant  Company  to  the  Bear 
Company  was  the  existing  indebtedness  of  the  Burwash  Com- 
pany to  the  Bear  Company,  which  indebtedness  did  not  exceed 
$57,000.  The  Plaintiff  Gray  says  that  at  the  time  of  the  said 
transaction  the  Bear  Company  controlled  managed  and  stood 
in  a fiduciary  relationship  to  the  Burwash  Company,  and  that 
the  transaction  was  not  considered  and  passed  u^on  by  a com- 
petent Board  of  Directors  of  either  company,  that  the  directors 
purporting  to  act  were  themselves  interested  in  the  transaction 
and  the  Plaintiff  pleads  and  relies  on  Section  93  of  the  Ontario 
Companies  Act,  R.S.O.  1937,  Chapter  251.  The  Plaintiff  Gray, 
therefore,  says  that  the  issue  of  the  said  3,000,000  [sic]  shares 
of  the  Giant  Company  to  the  Bear  Company  or  its  nominee  was 
a nullity  or  illegal  and  that  the  said  shares  are  the  property  of 
the  Yellowknife  Company  as  Successor  to  the  Burwash  Com- 
pany and  asks  for  a declaration  accordingly.” 

When  the  action  came  on  for  trial,  the  appellant  produced 
a written  agreement  dated  the  1st  July  1937,  between  Burwash 
as  vendor  and  Bear  as  purchaser.  It  bears  the  signature  of  Gray 
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and  Bourne,  as  signing  officers  for  both  of  the  companies.  It 
bears  the  corporate  seal  of  Bear  but  not  that  of  Burwash. 
The  contents  of  the  document  were  the  subject  of  much  discus- 
sion and  argument  in  this  court,  and  are  of  importance.  It 
provides  that  the  vendor  agrees  to  sell  and  the  purchaser  agrees 
to  purchase  certain  mining  claims  for  the  consideration  of 
900,000  fully  paid  shares  of  a company  to  be  formed;  that  the 
said  new  company  shall  be  called  Giant  Yellowknife  Gold  Mines 
Limited;  that  the  claims  shall  be  transferred  to  that  company; 
and  that  in  selling  the  mining  claims  to  the  company  the  pur- 
chaser may  bargain  for  a larger  number  of  shares  than  900,000. 
By  para.  3 of  the  instrument:  “The  Purchaser  agrees  that  loans 
made  to  the  Vendor  Company  shall  be  cancelled  and  the  Pur- 
chaser further  agrees  to  pay  all  the  debts  of  the  Vendor.”  In 
para.  4 it  is  set  forth  that:  “The  said  mining  claims  and  frac- 

tional claim  stand  in  the  name  of  the  Purchaser  Company.  These 
have  been  held  in  trust  for  the  Vendor.  That  trust  will  be  now 
ended  and  the  Purchaser  released  therefrom.”  Finally,  it  ap- 
pears that:  “It  is  agreed  that  the  validity  of  this  Agreement 

shall  not  in  any  way  be  impaired  by  the  fact  that  the  Purchaser 
stands  in  any  fiduciary  relationship  towards  the  Vendor.” 

There  is  no  evidence  from  company  records  showing  that 
the  directors  of  Burwash  or  Bear  met  to  consider  or  assent  to 
the  terms  and  conditions  of  the  agreement  as  set  forth  in  the 
document  produced  by  the  appellant.  No  such  record  was 
available  to  the  auditors  of  the  company  when  they  made  their 
report,  and  they  were  unaware  of  the  existence  of  this  document 
produced  from  the  custody  of  the  appellant.  If  the  contents  of 
the  document  had  been  known  to  the  auditors,  it  is  reasonable 
to  suppose  that  their  reconstruction  of  the  transaction  in  respect 
of  the  300,000  shares  of  the  Giant  Company  would  have  been 
different. 

In  the  view  I take  of  the  matter  in  controversy,  it  is  not 
necessary  to  determine  the  validity  of  the  transaction  as  evi- 
denced by  the  instrument  under  consideration.  However,  I ven- 
ture to  think  that  Bear  was  entirely  disabled  from  purchasing 
the  mining  claims,  described  in  the  agreement,  from  Burwash. 
Bear  was  admittedly  the  trustee  of  those  mining  claims  and 
Burwash  was  the  beneficial  owner  of  them.  Bear  could  not. 
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I suggest,  purchase  the  claims  for  itself  with  a view  to  reselling 
them  at  a profit  to  a company  to  be  formed. 

Be  that  as  it  may,  counsel  for  the  respondent  Bear  argues 
that  the  shareholders  of  Burwash,  by  resolution  at  the  general 
meeting  held  on  23rd  July  1938,  gave  approval  to  the  trans- 
action as  reconstructed  by  the  auditors  in  their  report.  It  is  urged 
that  the  transaction  thus  obtained  sanction  from  the  share- 
holders of  Burwash  and  that  Yellowknife  can  stand  in  no  higher 
position  than  Burwash.  I express  grave  doubt  as  to  whether 
the  action  taken  by  the  shareholders  of  Burwash,  as  mentioned, 
gave  sanction  to  the  transaction  as  reconstructed  by  the  auditors 
of  the  company.  My  doubt  arises  from  many  important  ques- 
tions which  I shall  briefly  mention. 

I first  observe  that  there  is  no  record  showing  when  the 
300,000  shares  of  Giant  were  actually  transferred  to  Bear,  nor 
whether  they  were  received  from  Giant  or  from  Burwash.  It 
does  not  appear  that  the  transfer  was  made  at  the  time  of  in- 
corporation of  Giant,  and  it  was  not  until  July  1938,  after  the 
auditors  commenced  their  work,  that  one  of  them  made  a credit 
entry  of  the  shares  in  the  books  of  Bear. 

In  any  case  and  so  far  as  I can  discover  from  the  available 
records  of  Bear  and  Burwash,  Messrs.  Gray,  Lord  and  probably 
Bourne  were  directors  of  both  companies  during  the  period  from 
the  incorporation  of  Giant  to  the  time  Keachie  and  his  associates 
became  directors  in  the  spring  of  1938  and  neither  company  had 
a quorum  of  directors  composed  of  persons  who  were  not  direc- 
tors of  the  other  company.  Also,  it  is  plain  to  me  that  through- 
out that  period  Bear  occupied  a fiduciary  position  towards 
Burwash.  It  would  seem  to  me  probable  under  such  circum- 
stances that  the  two  companies  could  not  make  a valid  agree- 
ment between  them  for  the  sale  by  Burwash  to  Bear  of  the  shares 
in  question. 

I point  out,  too,  that  there  is  no  evidence  that  the  directors 
of  either  company  met  together  to  consider  or  assent  to  the 
transaction  or  that  any  corporate  act  was  done  in  respect  there- 
of prior  to  the  meeting  of  shareholders  on  23rd  July  1938.  In 
the  absence  of  evidence  of  any  corporate  act  through  a board  of 
directors,  could  a majority  of  shareholders  give  sanction  to  the 
transaction? 
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Furthermore,  I direct  attention  to  the  notice  calling  that 
meeting  and  the  nature  of  the  proceedings.  The  notice  was  in 
general  terms.  The  purposes  of  it  as  set  forth  were,  inter  alia: 
“(a)  To  receive  and  adopt  the  report  and  financial  statement 
as  prepared  by  the  company’s  auditors;  . . . (d)  To  ratify  the  acts 
of  the  directors  and  officers.”  Was  it  not  essential  to  a valid 
sanction  to  the  transaction  by  the  shareholders  of  Burwash  that 
the  notice  calling  the  meeting  contain  an  express  provision 
showing  that  purpose? 

Again,  the  resolution  of  the  shareholders  purporting  to  ap- 
prove and  adopt  the  auditors’  report,  and  the  resolution  to 
confirm  the  acts  and  deeds  of  the  directors,  is  so  general  in 
character  that  the  sanction  relied  upon  by  counsel  has  to  be  found 
by  deduction.  Is  sanction  in  that  way  sufficient  and  effective  in 
law  to  make  the  transaction  a valid  corporate  act? 

I am  unwilling  to  decide  the  questions  mentioned  in  such  a 
way  as  to  give  validity  to  the  transaction  in  question.  In  the 
view  I take,  it  becomes  unnecessary  to  determine  them,  and 
even  if  the  transaction  could  be  regrded  as  a valid  one,  the  claim 
must  be  dismissed. 

I rest  my  judgment  on  the  ground  expressly  set  forth  by  the 
defendants  in  their  statement  of  defence,  namely,  that  the  plain- 
tiff Gray  has  no  status  to  maintain  an  action  for  recovery  of 
the  shares  in  question.  The  appellant  was  president  of  and 
solicitor  for  Bear  and  Burwash  at  all  material  times.  He  was 
the  largest  creditor  of  Bear.  Bear  organized  and  promoted 
Burwash,  and  the  appellant  was  in  control  of  both  of  them  by 
virtue  of  his  majority  holding  of  Bear  shares.  He  stood  in  a 
fiduciary  position  towards  each  of  the  companies  and  was  an 
interested  person  in  any  transaction  between  them.  I have 
little  doubt  that  it  was  he  who  conceived  the  transaction  by 
which  Bear  came  into  possession  of  the  300,000  shares,  whether 
as  part  of  a deal  by  way  of  purchase  by  it  of  mining  claims  owned 
by  Burwash,  or  in  satisfaction  of  the  indebtedness  of  Burwash 
to  Bear.  Under  the  circumstances,  it  was  the  appellant  who 
would  obtain  the  greatest  personal  benefit  from  the  transaction. 
Now,  when  he  has  reduced  his  share-holdings  in  Bear  and  substan- 
tially increased  his  holdings  in  Yellowknife,  he  seeks  to  reverse 
his  position  entirely.  He  now  endeavours  to  set  aside  a transaction 
in  which  he  took  a substantial  part,  by  which  assets  were  trans- 
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ferred  from  Burwash  to  Bear  and  asks  that  the  Court  direct 
Bear  to  transfer  them  back  to  the  successor  of  Burwash,  and 
thus  confer  benefit  upon  him.  It  would  be  wrong,  in  my  opin- 
ion, to  permit  him  to  take  such  a position,  and  he  cannot  be  in 
any  better  position  by  using  other  shareholders  of  Yellowknife 
as  a cloak  to  maintain  such  an  action. 

Apart  altogether  from  these  considerations,  it  is  a general 
rule  that  a company  is  the  proper  party  to  sue  for  property 
alleged  to  belong  to  it.  A shareholder  can  maintain  such  an 
action  in  certain  cases,  namely,  where  the  complaint  is  that 
something  has  been  done  ultra  vires  of  the  company,  or  that 
there  has  been  an  oppressive  and  unjust  exercise  of  the  powers 
of  the  majority  shareholders  for  the  promotion  of  and  advan- 
tage to  themselves  to  the  peculiar  detriment  of  the  minority,  or 
that  there  was  fraud:  Henderson  v.  Strang  et  al.^  60  S.C.R.  201 
at  202,  54  D.L.R.  674,  [1920]  1 W.W.R.  982.  Another  recog- 
nized exception  to  the  rule  that  the  company  is  the  only  proper 
plaintiff  in  an  action  to  recover  company  property  is  where  mis- 
conduct on  the  part  of  the  company,  or  one  or  more  of  its 
officers,  is  to  be  investigated:  see  Cockburn  v.  Newbridge  Sani- 
tary Steam  Laundry  Company , Limited  et  al.,  [1915]  1 I.R. 
237  at  258,  and  Cook  v.  Deeks  et  al.,  [1916]  1 A.C.  554,  27 
D.L.R.  1,  referred  to  by  Duff  J.  in  Fullerton  et  al.  v.  Crawford 
et  al,  59  S.C.R.  314  at  340,  50  D.L.R.  457,  [1919]  3 W.W.R. 
843.  I have  not  found,  or  been  referred  to,  any  other  exceptions 
to  the  rule  mentioned,  and  in  my  opinion  the  appellant  does  not 
show  any  right  as  a shareholder  to  maintain  an  action  in  respect 
of  the  300,000  shares  of  Giant  in  question. 

In  the  spring  of  1943,  there  was  a change  in  the  directors  of 
Bear,  Yellowknife  and  Giant.  At  a special  general  meeting  of 
shareholders  of  Bear  held  on  29th  April  1943  Messrs.  Swanson, 
Erwin,  Jaeger,  Almiral  and  Edie  were  elected  directors  of  Bear. 
On  27th  May  1943  a special  general  meeting  of  the  shareholders 
of  Yellowknife  elected  Messrs.  Swanson,  Erwin,  Jaeger,  Almiral 
and  Wallis  as  directors.  On  7th  June  1943  Wallis  resigned. 
Swanson  and  his  associates  were  also  elected  directors  of  Giant. 

On  the  20th  July  1943  a meeting  of  Messrs.  Swanson,  Erwin, 
Jaeger  and  Almiral,  being  all  of  the  directors  of  Yellowknife,  is 
said  to  have  been  held  at  the  office  of  the  president  in  New  York 
City.  It  is  recorded  in  a minute  of  the  meeting  produced  at  trial 
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that:  “The  Board  considered  the  financial  position  of  the 

Company  and  the  debt  of  $53,037.28  owing  by  it  to  Bear  Explora- 
tion and  Radium,  Limited.”  It  is  further  recorded  that:  “It 

was  considered  advisable  and  in  the  interests  of  the  Company 
that  the  Company  do  sell  350,000  shares  of  its  holdings  of  Giant 
Yellowknife  Gold  Mines,  Limited,  at  15c.  per  share  and  that  the 
proceeds  be  applied  against  the  debt  owing  by  Yellowknife  Gold 
Mines,  Limited  to  Bear  Exploration  and  Radium,  Limited.”  It 
was  resolved  that  the  company  sell  Bear  350,000  shares  of  Giant, 
owned  by  the  company,  at  15c.  per  share.  On  the  same  date, 
and  half  an  hour  later,  a meeting  of  Messrs.  Swanson,  Erwin, 
Jaeger,  Almiral  and  Edie,  being  all  the  directors  of  Bear,  was 
held  at  the  same  place.  It  is  recorded  in  the  minutes  of  that 
meeting  that  the  board  discussed  the  financial  position  of  Yellow- 
knife, and  that,  according  to  the  auditors’  report,  the  company 
owed  Bear  $53,000.  It  was  resolved  that  the  company  do  pur- 
chase from  Yellowknife  350,000  shares  of  the  capital  stock  of 
Giant,  owned  by  it,  at  15c.  per  share,  a total  of  $52,500. 

The  350,000  shares  of  Giant  referred  to  in  the  minutes  of  the 
meetings  of  Yellowknife  and  Bear  on  20th  July  1943  were  part 
of  the  shares  of  that  company  received  by  Burwash  as  considera- 
tion for  the  transfer  to  Giant  of  certain  mining  claims.  When 
Burwash  was  wound  up  in  1939  those  shares  were  acquired  by 
Yellowknife.  The  certificates  were  held  by  Sterling  Trusts 
Corporation  for  Yellowknife  in  escrow  and  subject  to  regula- 
tions of  the  Ontario  Securities  Commission.  After  20th  July 
1943  there  is  no  further  record  of  or  reference  to  the  trans- 
action of  sale  of  350,000  Giant  shares  from  Yellowknife  to 
Bear  until  31st  January  1944.  Under  that  date,  a letter  was 
sent  from  Yellowknife  to  Sterling  Trusts  Corporation  with  a 
copy  of  the  resolution  passed  on  20th  July  by  the  directors  of 
Yellowknife.  The  trust ‘company  was  requested  to  earmark  and 
set  aside  those  shares  for  delivery  to  Bear  on  the  expiry  of  the 
escrow.  Later,  the  auditors  had  entries  made  in  the  books  of 
the  respective  companies  to  accord  with  the  minutes  mentioned, 
and  had  the  shares  transferred.  The  actual  date  of  the  trans- 
fer was  30th  May  1944.  The  plaintiff  claims  (as  appears  in 
para.  14  of  the  statement  of  claim) : “At  all  material  times  the 

Bear  Company  controlled,  managed  and  stood  in  a fiduciary 
relationship  to  the  Yellowknife  Company  and  the  transaction 
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was  not  considered  or  passed  by  a competent  and  independent 
board  of  directors  of  either  Company,  that  the  directors  pur- 
porting to  act  were  themselves  interested  in  the  transaction, 
and  the  Plaintiff  pleads  and  relies  on  Section  93  of  The  Ontario 
Companies’  Act,  being  R.S.O.  1937,  Chapter  251.  The  Plaintiff 
Gray  further  says  that  at  the  time  of  the  said  transaction  there 
was  no  board  of  directors  of  the  Yellowknife  Company  duly 
elected  and  the  Plaintiff  Gray  pleads  and  relies  on  Section  90(4) 
of  The  Ontario  Companies’  Act,  being  R.S.O.  1937,  Chapter  251. 
The  Plaintiff  Gray  therefore  says  that  the  transfer  of  the  said 
350,000  shares  of  the  Giant  Company  to  the  Bear  Company  is 
a nullity  or  illegal  and  that  the  said  shares  are  The  property  of 
the  Yellowknife  Company  and  asks  for  a declaration  accord- 
ingly.” In  para.  14(a)  of  the  statement  of  claim:  “The  Plain- 

tiff further  says  that  if  the  transaction  referred  to  in  paragraph 
14  hereof  is  not  as  the  Plaintiff  claims  a nullity  the  transaction 
was  one  which  imposes  such  unfair  oppressive  and  unequal 
treatment  upon  minority  shareholders  as  the  majority  share- 
holders have  no  right  in  law  to  impose  upon  a minority  and  the 
plaintiff  asks  that  the  transfer  of  the  said  350,000  shares  of  the 
Giant  Company  to  the  Bear  Company  be  set  aside.”  In  the 
further  alternative,  the  plaintiff  pleads  that  if  the  said  shares  of 
Giant  are  not  the  property  of  Yellowknife,  and  if  there  was  any 
consideration  for  the  transfer,  it  was  grossly  inadequate,  and 
that  Bear,  by  virtue  of  its  control  of  Yellowknife  and  its  posi- 
tion of  trustee,  should  be  required  to  account  to  Yellowknife  for 
the  benefit  received  by  Bear  beyond  any  consideration  which 
may  have  been  so  given. 

There  is  no  doubt  in  my  mind  that  at  the  time  of  the  alleged 
transaction  between  Yellowknife  and  Bear  on  20th  July  1943 
Bear  was  in  a fiduciary  relationship  to  Yellowknife.  Messrs. 
Swanson,  Erwin,  Jaeger  and  Almiral  were  directors  of  both 
companies,  and  it  was  not  possible  to  constitute  a board  meeting 
with  an  independent  quorum.  The  directors  purporting  to  act 
for  Yellowknife  were  themselves  interested  in  the  transaction 
as  directors  of  Bear.  Counsel  for  the  respondent  Bear  relies 
upon  by-laws  54  and  55  of  both  companies,  and  I quote  those 
by-laws  as  follows: 

“54.  Inasmuch  as  the  Directors  of  the  Company  are  of 
diversified  business  interests  and  are  likely  to  be  connected  with 
persons,  firms  and  corporations  with  which  the  Company  may 
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have  business  dealings,  no  contract  or  other  transaction  between 
this  company  and  any  of  its  directors,  or  between  this  Company 
and  any  other  persons,  firm  or  corporation  shall  be  affected 
by  the  fact  that  a Director  or  Directors  of-  this  Company 
are  interested  in  the  said  contracts,  or  in  such  other  person, 
firm  or  corporation  or  are  Directors  thereof.  All  such  dealings 
are  also  subject  to  the  statutory  provisions  governing  the  same. 

“55.  No  Director  shall  be  disqualified  in  respect  of  his  office 
from  contracting  or  entering  into  an  arrangement  with  the 
Company,  or  from  transacting  business  for  the  Company  as  a 
broker  or  agent  or  in  any  other  capacity,  nor  shall  any  such 
contract  or  arrangement  or  transaction  or  any  contract  or 
arrangement  entered  into  by  or  on  behalf  of  the  Company  with 
any  Company  or  partnership  of  or  in  which  any  Director  shall 
be  a member  or  otherwise  interested  be  voided,  nor  shall  any 
Director  so  contracting  or  entering  into  any  arrangement  or 
transacting  such  business,  or  being  such  member  or  so  interested 
be  liable  to  account  to  this  Company  for  any  profit  realized  by 
any  such  contract,  arrangement  or  transaction  by  reason  only 
of  such  Director  holding  that  office,  or  of  fiduciary  relation 
thereby  established,  provided  that  the  nature  of  his  interest  must 
be  disclosed  by  him  at  the  meeting  of  the  Board  at  which  the 
contract  or  arrangement,  if  his  interest  then  exists,  is  deter- 
mined on,  or  is  then  otherwise  known  to  the  other  Directors 
present,  or  in  any  other  case  at  the  first  meeting  of  the  Direc- 
tors after  the  acquisition  of  his  interest,  and  provided  also  that 
he  shall  not  vote  in  respect  of  any  such  matters.” 

Clause  54  stipulates  that  it  is  subject  to  the  relevant  statu- 
tory provisions.  The  relevant  statutory  provisions  are  con- 
tained in  s.  93,  subss.  1 and  2,  of  The  Companies  Act,  R.S.O. 
1937,  c.  251.  I quote  them  as  follows: 

“93. — (1)  No  director  shall  at  any  directors’  meeting  vote 
in  respect  of  any  contract  or  arrangement  made  or  proposed  to 
be  entered  into  with  the  company  in  which  he  is  interested 
either  as  vendor,  purchaser  or  otherwise. 

“(2)  A director  who  may  be  in  any  way  interested  in  any 
contract  or  arrangement  proposed  to  be  made  with  the  company 
shall  disclose  the  nature  of  his  interest  at  the  meeting  of  the 
directors  at  which  such  contract  or  arrangement  is  determined 
on,  if  his  interest  then  exists,  .or  in  any  other  case  at  the  first 
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meeting  of  the  directors  after  the  acquisition  of  his  interest, 
and  if  he  discloses  the  nature  of  his  interest,  and  refrains  from 
voting,  he  shall  not  be  accountable  to  the  company  or  any  of  its 
shareholders  or  creditors  by  reason  of  the  fiduciary  relation- 
ship existing  for  any  profit  realized  by  such  contract  or  arrange- 
ment; but  no  director  shall  be  deemed  to  be  in  any  way  interested 
in  any  contract  or  arrangement,  nor  shall  he  be  disqualified 
from  voting  or  be  held  liable  to  account  to  the  company  by  rea- 
son of  his  holding  shares  in  any  other  company  with  which  a 
contract  or  arrangement  is  made  or  contemplated.” 

In  Transvaal  Lands  Com/pany  v.  New  Belgium  {Transvaal) 
Land  and  Development  Company^  [1914]  2 Ch.  488,  it  was 
decided  that  a director  of  one  company  who  is  a shareholder 
of  another  company,  or  who  is  in  a fiduciary  position  towards 
and  owes  a duty  to  another  company,  has  a personal  interest. 
Section  93(1)  is  to  be  read  in  the  light  of  that  decision.  The 
last  clause  of  subs.  2 expressly  provides  that  a director  is  not 
disqualified  from  voting  by  reason  of  his  holding  shares  in  any 
other  company  with  which  a contract  or  arrangement  is  made 
or  contemplated.  No  such  director  “shall  be  deemed  to  be  in 
any  way  interested  in  any  contract  or  arrangement”.  He  may 
be  the  director  of  one  company  and  vote  on  contracts  or 
arrangements  with  another  company  of  which  he  is  a share- 
holder without  disclosing  the  nature  of  his  interest,  but,  if  he  is 
a director  of  both  companies,  he  cannot  vote  on  any  contracts 
or  arrangements  made  or  contemplated  between  them.  With 
much  respect,  I differ  from  the  view  of  the  learned  trial  judge 
that:  “It  would  be  illogical  to  extend  the  protection  of  the 

exception  to  a shareholder  but  not  to  a shareholder  who  has 
become  a director.”  If  he  is  a director  of  both  companies,  he 
owes  a fiduciary  duty  to  each  of  them  and  there  would  be  a 
direct  conflict  of  duty  and  interest.  I conclude  that  the  agree- 
ment of  sale  of  350,000  Giant  shares  from  Yellowknife  to  Bear 
on  20th  July  1943  was  not  valid  or  binding  in  law  because  of  the 
violation  of  the  provisions  of  s.  93  of  the  Ontario  Companies 
Act. 

There  is  another  ground  upon  which  the  transaction  in  ques- 
tion ought  to  be  set  aside.  In  my  opinion,  the  evidence  in  this 
case  supports  and  justifies  a finding  that  there  was  misconduct 
and  want  of  good  faith  on  the  part  of  the  common  directors  of 
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Yellowknife  and  Bear.  Certain  circumstances  lead  me  to  this 
irresistible  conclusion.  At  the  time  they  proposed  to  sell  Giant 
shares  to  Bear,  they  were  substantial  holders  of  shares  in  that 
company.  Swanson  held  60,000  shares,  Erwin  and  his  associates 
1,000,000  shares,  and  Almiral  at  least  33,750  shares.  Each  of 
them  held  only  one  share  in  Yellowknife.  They  knew  at  that 
time  that  Giant  had  entered  into  an  agreement  with  Frobisher 
Exploration  Company  Limited  for  the  sale  of  treasury  shares 
and  the  option  of  additional  shares.  Frobisher  was  carrying  on 
an  exploratory  and  development  work,  and  there  was  at  least 
a good  prospect,  if  not  actual  knowledge,  that  the  outcome  would 
be  successful  and  profitable.  Giant  shares  were  valuable  assets 
of  Yellowknife.  Later  acts  of  the  directors  of  the  two  com- 
panies are  of  much  significance.  On  27th  July  1943  the  direc- 
tors had  in  mind  to  effect  a merger  of  Yellowknife  and  Bear  on 
the  basis  of  one  share  of  Bear  for  two  shares  of  Yellowknife. 
A resolution  was  passed  that  steps  be  taken  immediately  to 
effect  the  sale  of  Yellowknife  to  Bear  on  that  basis,  and  it  was 
resolved  at  a meeting  of  the  directors  of  Yellowknife  that  “in 
the  opinion  of  the  Board  no  useful  object  is  affected  by  the 
continued  existence  of  Yellowknife  Gold  Mines,  Limited  . . . ” 
At  the  same  meeting  an  option  from  Yellowknife  to  Bear  for 
the  purchase  by  Bear  of  treasury  shares  was  extended  and 
altered.  The  proposed  merger  between  the  two  companies  was 
later  abandoned,  and  the  option  mentioned,  as  extended  by  the 
directors  of  Yellowknife,  was  set  aside  in  an  action  by  this  plain- 
tiff against  these  defendants,  tried  by  the  Chief  Justice  of  the 
High  Court,  and  reported  in  [1946]  O.R.  639,  [1946]  4 D.L.R. 
229.  I cannot  escape  the  impression  that  Swanson  and  his  as- 
sociates were  improperly  endeavouring  to  increase  the  assets 
and  improve  the  financial  standing  of  Bear  for  their  own  benefit 
as  large  shareholders  thereof,  to  the  detriment  of  shareholders  of 
Yellowknife.  The  transaction  proposed  by  them  was  improper, 
and  I think  there  was  misconduct  on  their  part  in  the  proposed 
transaction.  Under  the  circumstances,  the  appellant  is  entitled 
to  complain  on  behalf  of  himself  and  other  shareholders  of 
Yellowknife,  and  there  is  no  reason  disclosed  to  prevent  him 
from  maintaining  such  an  action.  On  this  ground  also,  I would 
set  aside  the  transaction  of  sale  of  350,000  shares  of  Giant  from 
Yellowknife  to  Bear  and  make  a declaration  as  asked  for  that 
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those  shares  are  the  property  of  Yellowknife.  There  should 
be  an  order  directing  that  they  be  transferred  from  Bear  to 
Yellowknife. 

I have  not  considered,  and  do  not  deem  it  necessary  to  decide, 
the  question  whether  there  was  a board  of  directors  of  Yellow- 
knife duly  elected  at  the  material  times  in  question,  or  the 
questions  arising  out  of  s.  90(4)  of  the  Ontario  Companies  Act, 
pleaded  by  the  appellant. 

There  were  other  claims  made  in  the  action  which  were  not 
in  controversy  in  the  appeal.  A claim  by  the  appellant  against 
Bear  for  364,733  shares  of  Yellowknife  was  satisfied  before 
trial,  and  a claim  for  an  injunction  restraining  the  defendants 
from  carrying  out  the  amalgamation  of  Yellowknife  and  Bear 
was  abandoned. 

At  the  time  of  the  trial  of  the  action,  Swanson  and  his  as- 
sociates were  directors  of  Yellowknife.  The  statement  of  defence 
of  that  company  was  in  substantial  agreement  with  the  position 
taken  by  Bear  in  its  statement  of  defence.  Before  this  appeal 
came  on  for  hearing,  a meeting  of  shareholders  of  Yellowknife 
was  held  and  one  Streit  and  others  claimed  to  be  elected  to  office 
as  directors  in  place  of  Swanson  and  his  associates.  When  the 
appeal  came  on  for  hearing,  counsel  instructed  by  Swanson  and 
his  associates  contended  that  they  continued  to  be  directors  of 
Yellowknife,  and  that  the  opposing  group  of  Streit  and  others 
were  not  duly  and  properly  elected  to  office.  Acting  on  such 
instructions,  counsel  maintained  that  he  was  entitled  to  appear 
and  present  argument  to  the  Court  on  behalf  of  the  respondent 
Yellowknife.  On  the  other  hand,  counsel  instructed  by  Streit 
and  others  contended  that  his  clients  had  been  properly  elected 
to  office  and  that  he  had  the  right  to  appear  for  the  company. 
At  the  same  time  counsel  purporting  to  represent  Yellowknife, 
and  instructed  by  Streit  and  others,  made  an  application,  of 
which  due  notice  had  been  given,  for  an  order  striking  out 
Yellowknife  as  a party  defendant  and  adding  that  company  as 
a party  plaintiff  in  the  action  and  permitting  it  to  make  all 
necessary  amendments.  After  hearing  argument  upon  these 
preliminary  matters,  it  was  referred  to  the  Assistant  Master 
to  inquire  and  report  to  the  Court  as  to  what  persons  were  the 
duly  elected  directors  of  Yellowknife  presently  holding  office.  The 
Assistant  Master,  after  due  inquiry,  reported  on  22nd  November 
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1946  ([1946]  O.W.N.  938)  that  Messrs.  Streit,  Tovell,  Willis  and 
Robert  were  the  duly-elected  directors  of  Yellowknife  at  that 
time  holding  office,  one  George  Wood  who  had  also  been  duly 
elected  having  since  died.  On  22nd  January  1947,  the  Court 
dismissed  the  application  made  by  counsel  for  Yellowknife  for 
the  order  previously  described.  When  the  appeal  again  came  on 
for  hearing  this  Court  ruled  that  it  would  hear,  as  counsel 
representing  Yellowknife,  the  counsel  instructed  by  the  direc- 
tors who,  according  to  the  report  of  the  Assistant  Master,  then 
held  office,  and  would  not  hear  other  counsel  for  Yellowknife. 
Later  counsel  on  behalf  of  Yellowknife  made  application  to  the 
Court  for  an  order  granting  it  leave  to  appeal  to  the  Supreme 
Court  of  Canada  from  the  order  of  this  Court  dated  the  22nd 
January  1946;  extending  the  time  for  such  appeal  until  within 
fifteen  days  after  pronouncement  of  the  judgment  of  this  Court 
on  the  plainthTs  appeal  herein;  and,  pending  such  appeal  and 
without  prejudice,  to  amend  the  statement  of  defence  of  Yellow- 
knife. Judgment  was  reserved  on  these  applications. 

The  leave  to  appeal  sought  by  the  respondent  Yellowknife 
should  not  be  granted,  in  the  circumstances. 

The  amendments  to  the  statement  of  defence  asked  for  by 
counsel  for  Yellowknife  are  undoubtedly  for  the  purpose  of 
facilitating  the  plaintiff’s  claim  in  the  action  in  respect  of  the 
shares  of  Giant  transferred  to  Bear.  In  addition  to  the  striking 
out  of  all  the  statement  of  defence  formerly  delivered,  except 
the  caption,  for  the  most  part  they  amount  to  an  admission  that 
the  claims  made  by  the  plaintiff  are  just  and  proper,  and  the 
respondent  Yellowknife  asks  that  an  amendment  be  permitted 
showing  that  the  relief  asked  for  in  the  statement  of  claim,  in 
paragraphs  of  the  prayer  for  relief  relating  to  the  transactions 
last  mentioned,  should  be  granted.  The  Court  directed  that  the 
argument  should  proceed  and  that  counsel  for  Yellowknife 
should  be  at  liberty  to  address  such  argument  as  he  was  in- 
structed to  present  upon  the  evidence,  but  not  being  sufficiently 
familiar  with  the  complicated  facts,  the  Court  made  no  order  as 
to  amendment  of  the  statement  of  defence  of  Yellowknife,  and 
reserved  that  matter  for  its  consideration  after  the  appeal  had 
been  argued. 

In  my  opinion  the  respondent  Yellowknife  should  not  be 
permitted  to  make  such  amendments  as  were  asked,  and  it  is 
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not  necessary,  in  my  opinion,  that  they  should  be  made  to  enable 
this  Court  to  deal  properly  with  the  appeal.  The  motion  for 
leave  to  amend  should  therefore  be  dismissed. 

In  accordance  with  my  views  as  expressed,  I propose  the 
following  order  of  this  Court:  The  appeal  should  be  allowed  in 
part;  the  judgment  of  the  Court  below  should  be  varied  and  as 
varied  should  provide  that  the  claim  made  by  the  plaintiff  per- 
sonally against  the  defendant  Bear  should  be  dismissed;  the 
claim  made  by  the  plaintiff  on  behalf  of  himself  and  others  in 
respect  of  300,000  shares  of  Giant  transferred  from  Burwash  to 
Bear  should  be  dismissed;  a declaration  should  be  made  that  the 
350,000  shares  of  Giant  are  the  property  of  Yellowknife;  and 
Bear  should  be  ordered  to  transfer  such  shares  forthwith  to 
Yellowknife. 

A fair  disposition  of  the  costs  will  be  to  award  to  the  appel- 
lant against  the  respondent  Bear  one-half  of  his  costs  of  the 
action  and  of  the  appeal.  The  appellant  has  succeeded  upon  an 
important  claim.  He  has  failed  in  respect  of  other  substantial 
claims.  Other  claims  of  importance  were  disposed  of  in  one  way 
and  another  before  trial,  and  they  are  also  to  be  considered  in 
the  disposition  of  the  costs.  An  order  might  be  made  awarding 
costs  to  each  party  in  respect  of  the  matter  on  which  that  party 
succeeded,  and  ordering  the  losing  party  to  pay  them,  but  the 
evidence  in  respect  of  the  several  matters  in  question  was  so 
intermingled  that  the  matter  of  taxation  of  the  costs  under  such 
an  order  would  present  difficulties  that  it  would  be  almost  im- 
possible for  the  taxing  officer  to  solve  fairly.  After  due  con- 
sideration, I think  the  order  as  to  costs  should  be  as  I have 
stated. 

There  should  be  no  order  as  to  costs  either  for  or  against  the 
respondent  Yellowknife,  in  the  court  below  or  in  this  court, 
including  the  motions  hereinbefore  discussed,  but  this  direction 
is  not  intended  in  any  way  to  affect  the  right,  if  any,  of  the 
appellant  to  claim  indemnity  in  the  way  of  salvage  against 
Yellowknife  for  costs  incurred  by  him  in  respect  of  the  recov- 
ery of  350,000  shares  of  Giant  Yellowknife  that  Bear  is  directed 
to  re-assign  to  Yellowknife. 

Roach  J.A.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  Honourable  Mr.  Justice  Hope  dated  the  14th 


972 


Ontario  Reports. 


[1947] 


September  1945,  by  which  the  plaintiff’s  action  was  dismissed 
with  costs:  [1945]  O.R.  688,  [1946]  1 D.L.R.  443. 

For  convenience,  the  defendant  Yellowknife  Gold  Mines 
Limited  will  be  hereinafter  referred  to  as  “Yellowknife”,  and 
the  other  defendant  as  “Bear”. 

In  order  to  understand  the  issues  in  this  action  and  in  this 
appeal,  it  is  necessary  first  to  state  some  of  the  history  of  the 
defendant  companies  and  of  two  other  companies,  one  known 
as  Burwash  Yellowknife  Gold  Mines  Limited,  hereinafter  re- 
ferred to  as  “Burwash”,  and  the  other  known  as  Giant  Yellow- 
knife Gold  Mines  Limited,  hereinafter  referred  to  as  “Giant”. 

Bear  was  incorporated  under  the  Ontario  Companies  Act 
by  letters  patent  dated  the  6th  June  1932,  with  an  authorized 
capital  of  $4,000,000  divided  into  4,000,000  shares  of  $1  each. 
The  powers  granted  by  its  charter  were  the  usual  powers  of  a 
mining  and  exploration  company  including  the  power  “to  take, 
acquire  and  hold  as  consideration  for  ores,  metals  or  minerals 
sold  or  otherwise  disposed  of  or  for  goods  supplied  or  work  done 
by  contract  or  otherwise,  shares,  debentures  or  other  secu- 
rities of  or  in  any  other  company  having  objects  similar,  in  whole 
or  in  part,  to  those  of”  itself  and  “to  sell  and  otherwise  dispose 
of  the  same.”  It  had  at  all  times  a board  of  five  directors. 

Yellowknife  was  incorporated  under  the  Ontario  Companies 
Act  by  letters  patent  dated  the  28th  March  1934,  with  an  au- 
thorized capital  of  $3,000,000  divided  into  3,000,000  shares  of 
$1  each.  The  powers  granted  by  its  charter  are  identical  with 
those  granted  to  Bear.  Unlike  Bear,  Yellowknife  had  only  three 
original  shareholders  and  only  three  provisional  directors.  Bear 
had  caused  Yellowknife  to  be  incorporated  to  take  over  certain 
mining  claims  which  bore  promise.  By  an  agreement  dated  the 
12th  April  1934  those  claims  were  sold  by  Bear,  which  owned  a 
nine-tenths  interest  in  them,  and  by  the  original  stakers,  who 
owned  a one-tenth  interest,  to  Yellowknife  in  consideration  of 
the  allotment  and  issue  to  Bear  of  1,350,000  shares  and  to  the 
stakers  of  150,000  shares  of  Yellowknife.  The  title  was  left  in 
the  name  of  Bear,  although  from  that  point  forward  Yellowknife 
was  the  beneficial  owner. 

Burwash  was  incorporated  under  the  Ontario  Companies 
Act  by  letters  patent  dated  the  16th  October  1934,  with  an 
authorized  capital  of  $3,000,000  divided  into  3,000,000  shares  of 
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$1  each.  The  powers  granted  to  it  were  identical  with  those 
granted  to  Bear  and  Yellowknife  and  it  had  a board  of  five 
directors.  Burwash  was  incorporated  to  take  over  from  Yel- 
lowknife certain  mining  claims  which  also  bore  promise.  By 
an  agreement  dated  the  17th  October  1934  Yellowknife  agreed 
to  sell  and  Burwash  agreed  to  purchase  those  claims,  the  con- 
sideration to  be  the  allotment  and  issue  to  Yellowknife  or  its 
nominees  of  1,500,000  shares  of  Burwash. 

Giant  was  incorporated  under  the  Ontario  Companies  Act  by 
letters  patent  dated  the  4th  August  1937,  with  an  authorized 
capital  of  $3,000,000  divided  into  3,000,000  shares  of  $1  each. 
Its  incorporation  followed  and  was  the  result  of  an  agreement 
dated  the  1st  July  1937  between  Burwash,  therein  called  the 
vendor,  and  Bear,  therein  called  the  purchaser,  which  agree- 
ment was  entered  at  the  trial  as  ex.  45.  That  agreement  becomes 
of  considerable  importance  and  it  is  advisable  to  quote  certain 
extracts  therefrom.  It  contains  the  following  recitals: 

^‘Whereas  the  Purchaser  has  been  spending  money  on  the 
property  known  as  Giant,  claims  numbers  . . . [and  the  num- 
bers are  then  set  forth]  since  June,  1936;  And  Whereas  the 
Vendor  has  agreed  to  sell  the  said  properties  to  the  Purchaser  as 
of  June  1st,  1936;  And  Whereas  the  Purchaser  will  be  respon- 
sible for  all  expenditures  of  any  kind  on  or  in  connection  with  the 
said  property  from  and  after  that  date.” 

The  operative  part  of  the  agreement  provides  that: 

“.  . . in  consideration  of  the  premises  and  of  the  covenants 
and  agreements  herein  contained,  made  by  the  parties  the  one 
with  the  other,  the  parties  hereto  agree  as  follows: 

“1.  Vendor  agrees  to  sell  and  the  Purchaser  agrees  to 
purchase  . . . [certain  claims,  namely  those  referred  to  in  the 
recitals,  and  the  supplies,  equipment  and  buildings  thereon]  for 
the  consideration  of  Nine  Hundred  Thousand  (900,000)  fully 
paid  shares  of  a Company  to  be  formed,  having  a capitalization 
of  Three  Million  Shares  (3,000,000)  of  the  par  value  of  One 
Dollar  ($1.00)  each,  and  all  being  in  other  respects  as  the  Pur- 
chaser may  determine.  Provided  such  shares  shall  remain  in 
pool  until  September  1st,  1940,  or  until  such  earlier  date  as 
the  Purchaser  may  consent  to  their  release;  provided,  also, 
that  the  Vendor  shall  be  entitled  to  transfer  part  or  parts  of 
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said  shares  as  it  may  desire,  as  long  as  the  shares  continue  to 
remain  subject  to  the  same  pooling  restrictions. 

“2.  The  Vendor  agrees  that  the  said  . . . [claims]  shall  be 
transferred  to  the  Company  to  be  formed  aforesaid.  It  is  under- 
stood that  the  said  new  Company  shall  be  called  Giant  Yellow- 
knife Gold  Mines  Limited  ....  In  selling  the  mining  claims  to 
the  Company  to  be  formed,  the  Purchaser  may  bargain  for  a 
larger  number  of  shares  than  the  said  nine  hundred  thousand 
(900,000)  shares,  but  shall  not  take  or  receive  more  than  one- 
half  the  authorized  shares  of  the  Company  to  be  formed. 

“3.  The  Purchaser  agrees  that  loans  made  to  the  Vendor 
Company  shall  be  cancelled  and  the  Purchaser  further  agrees 
to  pay  all  the  debts  of  the  Vendor. 

“4.  The  said  mining  claims  and  fractional  claim  stand  in 
the  name  of  the  Purchaser  Company.  These  have  been  held 
in  trust  for  the  Vendor.  That  trust  will  be  now  ended  and  the 
Purchaser  released  therefrom.  . . . 

“It  is  agreed  that  the  validity  of  this  Agreement  shall  not 
in  any  way  be  impaired  by  the  fact  that  the  Purchaser  stands  in 
any  fiduciary  relationship  towards  the  Vendor.” 

It  is  not  disputed  that  as  of  August  1937  Burwash  owed  Bear 
$57,916.88. 

Following  the  incorporation  of  Giant,  it  became  the  owner 
of  these  claims,  and  900,000  shares  of  Giant  were  issued  to 
Burwash,  also  200,000  shares  of  Giant  were  issued  to  Bear  and, 
on  the  direction  of  Bear,  100,000  shares  were  issued  to  one 
Martin. 

Burwash  was  wound  up  in  January  1939,  and  all  its  assets 
were  transferred  to  Yellowknife. 

Turning  now  to  the  plaintiffs  statement  of  claim,  it  should 
be  said  that  he  sues  both  personally  and  also  on  behalf  of 
himself  and  all  other  shareholders  of  Yellowknife  other  than 
Bear,  and  H.  R.  Swanson,  Frank  B.  Irwin,  George  B.  Webster 
and  E.  V.  Jaeger.  The  significance  of  these  exceptions  will  later 
appear.  Apparently  no  objection  was  taken  by  the  defendants, 
and  none  is  now  asserted,  to  the  joinder  of  the  personal  claim 
with  claims  on  behalf  of  the  class. 

The  plaintiffs  personal  claims  were  three  in  number.  One 
of  them  has  been  satisfied;  another,  namely,  a claim  to  make 
permanent  an  interim  injunction  granted  pending  the  trial 
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restraining  the  amalgamation  of  the  two  defendants,  has  been 
abandoned  for  the  reason  that  the  proposed  amalgamation  has 
been  abandoned. 

Due  to  the  complexity  of  facts,  I merely  now  state  the  plain- 
tiff’s claims  still  in  issue  and  defer  any  reference  to  the  particular 
facts  relevant  to  each  of  those  claims  until  I come  to  consider 
each  of  them  respectively. 

The  Personal  Claim: 

This  is  a claim  to  recover  from  the  defendant  Bear  300,000 
shares  of  Yellowknife  or,  in  the  alternative,  repayment  to  him 
by  Bear  of  the  sum  of  $150,000  or,  in  the  further  alternative, 
delivery  to  him  by  Bear  of  500,000  shares  of  Bear. 

The  Class  Claims: 

First,  a claim  for  a declaration  that  300,000  shares  of  Giant 
issued  to  Bear  and  hereinbefore  described  as  being  200,000  issued 
to  Bear  and  100,000  to  Martin  are  the  property  of  Yellowknife 
as  the  successor  to  Burwash  and  should  be  transferred  by  Bear 
to  Yellowknife.  Second,  a claim  for  a declaration  that  a transfer 
of  350,000  shares  of  Giant  made  by  Yellowknife  to  Bear  in 
1944  is  void  and  that  those  shares  should  be  retransferred  by 
Bear  to  Yellowknife. 

By  reason  of  the  chronology  of  events,  it  is  convenient  and 
desirable  that  I should  first  consider  the  class  claims  in  the  order 
above  stated. 

The  first  of  those  claims  relates  to  the  300,000  shares  of 
the  1,200,000  shares  issued  by  Giant  upon  its  incorporation. 
Reference  has  already  been  made  to  ex.  45.  This  transaction  is 
attacked  on  the  ground  that  at  the  time  thereof  Bear  controlled, 
managed  and  stood  in  a fiduciary  relationship  to  Burwash  and 
that  the  transaction  was  not  considered  and  passed  upon  by  a 
competent  board  of  directors  of  either  company;  that  the  direc- 
tors purporting  to  act  were  themselves  interested  in  the  trans- 
action; and  the  plaintiff  pleads  s.  93  of  The  Companies  Act, 
R.S.O.  1937,  c.  251. 

There  is  no  reference  to  ex.  45  in  any  minutes  of  either  Bur- 
wash or  Bear.  There  is  no  record  of  any  meeting  of  the  direc- 
tors of  Burwash  from  December  1936  until  31st  May  1938,  or 
of  any  meeting  of  the  directors  of  Bear  from  December  1936 
until  April  1938.  April  or  May  1938  marks  the  beginning  of 
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what  Mr.  McCarthy  in  argument  called  “the  Keachie  regime” 
in  both  companies. 

The  directors  of  Burwash  on  1st  July  1937  were  Gray,  Lord 
and  Burwash,  with  two  vacancies  on  the  board.  The  directors  of 
Bear  on  1st  July  1937  were  Gray,  Lord  and  Bourne,  with  two 
vacancies  on  its  board. 

The  permanent  directors  of  Giant  elected  on  4th  August 
1937  were  Gray,  Lord,  Bourne,  Howison  and  Horne,  and  in 
the  minutes  of  a meeting  of  those  directors  held  on  that  day  it 
is  recorded  that  the  president.  Gray,  read  a proposal  from  Bear 
to  sell  to  Giant  the  mining  claims  which  we  now  find  set  out  in 
ex.  45  in  consideration  of  1,200,000  shares  of  Giant  to  be  allotted 
as  follows:  100,000  shares  to  Martin;  200,000  shares  to  Bear; 
900,000  shares  to  Burwash.  At  that  meeting  By-law  no.  2 was 
passed  accepting  that  proposal  and  authorizing  the  allotment 
of  those  shares.  That  by-law  was  approved  and  ratified  by  the 
shareholders  of  Giant  at  a meeting  held  that  same  day. 

In  the  absence  of  any  minutes  of  meetings  of  directors  of 
either  Burwash  or  Bear  in  1937,  there  is  nothing  to  show  that 
the  agreement  between  the  two  companies  was  authorized  by 
either  company.  Ex.  45  purports  to  be  executed  by  each  com- 
pany, the  signing  officers  of  both  companies  being  Gray,  who 
signed  as  vice-president,  and  Bourne,  who  signed  as  secretary, 
of  each  of  the  companies.  I have  been  unable  to  find  in  the 
minutes  of  Burwash  any  record  that  Bourne  was,  in  fact,  a direc- 
tor or  officer  of  that  company  up  to  or  at  that  time.  The  agree- 
ment bears  the  corporate  seal  of  Bear  but  not  that  of  Burwash. 
If  the  matter  rested  there,  I should  be  disposed  to  regard  the 
transaction  as  not  being  the  corporate  act  of  either  company, 
but  merely  the  acts  of  individuals  who  were  not  authorized  so 
to  act  by  either  company.  In  that  view  of  it  there  would  be 
no  room  or  necessity  for  any  argument  as  to  fiduciary  relation- 
ship. However,  the  transaction  did  not  end  there  and  what 
subsequently  took  place  takes  us  into  the  Keachie  regime. 

By  the  end  of  1936  the  financial  position  of  Bear,  Yellow- 
knife and  Burwash  had  become  desperate.  It  became  worse  in 
1937.  All  the  treasury  stock  of  Bear  had  been  issued  and 
Gray  owned  a substantial  majority  of  those  shares.  In  addition 
he  had  advanced  large  sums  by  way  of  loans  to  Bear.  The  finan- 
cial position  of  Bear  was  such  that  bankruptcy  proceedings  were 
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imminent.  Its  shares  had  originally  been  listed  on  the  Toronto 
Stock  Exchange  but  on  the  action  of  the  board  of  the  exchange 
they  had  been  delisted.  It  was  in  those  circumstances  that  Mr. 
Keachie  came  into  the  picture.  He  was  solicitor  for  one  Wehrhan 
whom  Gray  had  interested  with  a view  to  improving  the  financial 
position  of  Bear.  An  agreement  dated  28th  April  1938  (ex.  26) 
was  entered  into  between  Gray  and  Chickasaw  Company  Limit- 
ed, which  was  Wehrhan’s  company  and  was  used  by  him  for 
the  purpose  of  this  particular  transaction.  By  that  agreement 
Gray  optioned  800,000  of  his  shares  in  Bear  to  Chickasaw  at 
prices  ranging  from  20c  to  80c  per  share.  Of  these  shares  thus 
optioned,  300,000  shares  were  included  in  what  is  therein  de- 
scribed as  Option  “A”  and  the  prices  to  be  paid  therefor  aggre- 
gated $75,000. 

The  agreement  provides  that  if  and  when  the  purchase  price 
of  shares  under  Option  “A”  is  received  by  Gray,  at  the  option 
of  Bear  85  per  cent  thereof  shall  be  loaned  by  Gray  to  Bear, 
and  if  so  loaned  may  be  repaid  in  whole  or  in  part  along  with 
any  other  moneys  owing  to  Gray  by  the  transfer  from  Bear  to 
Gray  of  shares  of  Yellowknife  at  the  rate  of  50c.  per  share. 
Any  such  shares  so  taken  by  the  optionor  in  payment  of  his 
indebtedness  shall,  as  regards  one-half  of  them,  be  subject  to 
an  option  in  favour  of  Bear  to  repurchase  them  at  the  price  of 
50c  per  share  at  any  time  within  two  years  after  their  transfer 
to  the  optionor  or  at  an  earlier  date  if,  in  the  sole  discretion  of 
the  board  of  directors.  Bear’s  finances  so  permit.  Pending  the 
duration  of  such  option  the  remaining  one-half  of  the  said 
Yellowknife  shares  shall  be  pooled  and  escrowed  by  the  optionor, 
and  shall  not  be  subject  to  sale,  pledge,  transfer  or  other  dealing. 

So  far  as  Gray  was  concerned,  the  purpose  of  that  agree- 
ment was  to  improve  the  financial  position  of  Bear.  For  the 
protection  of  the  optionee  that  agreement  also  provided  that 
Gray  should  procure  the  election  to  the  board  of  directors  of 
Bear,  Yellowknife  and  Burwash  of  nominees  of  the  optionee  to 
such  number  as  would  constitute  a majority  of  each  of  the  said 
boards.  There  were  other  provisions  in  the  agreement  for  the 
protection  of  the  optionee,  which  need  not  be  here  stated. 

Under  that  agreement  it  is  also  provided  that  the  optionor 
shall  hand  over  to  Bear,  Yellowknife  and  Burwash,  or  their 
nominees,  all  records,  ledgers,  books,  etc.,  so  that  the  new  board 
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of  directors  may  acquaint  themselves  with  the  position  of  the 
companies’  affairs.  Pursuant  to  that  agreement,  records  of  the 
companies  were  delivered  by  Gray  to  Mr.  Keachie’s  law  firm, 
and  it  was  discovered  that  the  records  were  “in  a horrible  mess”. 
In  order  to  ascertain  the  exact  financial  position  of  the  com- 
panies and  their  inter-company  dealings,  it  became  necessary  to 
employ  a firm  of  auditors  who  would  prepare  a balance  sheet 
and  financial  statement  of  each  of  the  companies,  and  for  that 
purpose  the  firm  of  Gunn,  Roberts  & Company  was  retained. 

As  I have  already  stated,  there  were  no  minutes  of  any  meet- 
ings of  directors  of  either  Bear,  Burwash  or  Yellowknife  since 
late  in  1936,  and  even  the  ledger  accounts  of  the  companies 
were  not  up  to  date.  Mr.  Keachie  and  his  partner  Mr.  Johnson, 
as  nominees  of  Wehrhan,  became  members  of  the  board  of  each 
company,  and  also  acted  as  solicitors  for  Wehrhan,  the  Chicka- 
saw Company  and  each  of  Bear,  Yellowknife  and  Burwash. 
As  Mr.  Keachie  put  it  in  evidence,  there  had  never  been  an 
annual  meeting  of  the  shareholders  of  these  companies  and 
the  records  indicated  a more  or  less  casual  handling  of  necessary 
formalities.  Beginning  at  a date  some  considerable  time  prior 
to  the  incorporation  of  Yellowknife,  Gray  had  become  and 
thereafter  continued  to  be  a very  large  shareholder  of  Bear.  Bear 
controlled  Yellowknife  and,  through  Yellowknife,  Burwash  and 
later,  through  Burwash,  Giant,  and  Gray  had  managed  the 
affairs  of  ail  the  companies.  That  control  and  management 
continued  until  the  Keachie  regime  commenced. 

Those  auditors,  faced  with  a very  difficult  task,  conferred 
from  time  to  time  with  Mr.  Bourne  who  at  all  relevant  times 
had  been  Gray’s  employee.  As  a result  of  their  investigation 
into  such  books  and  records  of  the  companies  as  were  in  exis- 
tence and  such  information  as  they  could  obtain  from  Bourne, 
they  submitted  a report  and  balance  sheet  of  Burwash  as  of 
30th  June  1938.  That  report  and  balance  sheet  was  entered  at 
the  trial  as  ex.  67.  It  states  in  terms  that  it  is  “subject  to  limi- 
tations induced  by  the  unsatisfactory  condition  of  the  books 
and  records  of  the  Company”.  In  their  reconstruction  of  the 
transaction  which  is  the  subject  matter  of  this  particular  claim, 
the  auditors  in  their  report  stated  that  the  company  sold  the 
300,000  free  shares  of  Giant  to  Bear  for  $57,916.88,  but  that 
there  was  no  approving  minute  or  an  agreement  between  the 
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company  and  Bear  in  verification  of  the  transaction.  It  will 
be  remembered  that  the  auditors  had  not  seen  ex.  45. 

The  then  directors  of  Bear,  as  well  as  Gray,  were  anxious 
that  the  shares  of  Bear  be  re-listed  on  the  Toronto  Stock  Ex- 
change, but  as  a prerequisite  the  board  of  the  stock  exchange 
were  insistent  that,  using  my  own  language,  the  affairs  of  Bear 
be  housecleaned  and  regularized  and  its  financial  position 
strengthened. 

A general  meeting  of  the  shareholders  of  Burwash  was  held 
on  the  23rd  July  1938,  at  which  meeting  there  were  represented, 
either  in  person  or  by  proxy,  1,494,102  shares.  According  to  the 
minute  book  of  the  company  as  of  that  date  there  had  been 
1,817,405  shares  issued.  It  has  not  been  suggested  in  argument 
that  this  particular  meeting  was  not  properly  called,  or  that 
any  irregularity  attached  to  it.  At  that  meeting  the  chairman 
explained  the  purpose  in  calling  the  meeting,  namely,  that  there 
had  not  as  yet  been  a general  meeting  of  the  shareholders  of  the 
company,  and  that  the  new  directors  had  deemed  it  advisable 
to  call  the  shareholders  to  a meeting  to  ratify  and  confirm  every- 
thing that  had  been  done  to  date,  and  to  elect  new  directors, 
so  that  the  company  would  be  in  a position  to  proceed  from 
that  point  forward  with  everything  that  had  been  done  to  date 
having  been  affirmed.  He  then  laid  before  the  meeting  the 
auditors’  statement,  including  the  financial  statement  and  bal- 
ance sheet  which,  after  discussion,  was  unanimously  approved 
and  adopted.  A resolution  was  then  submitted  to  the  meeting 
and  carried  unanimously,  approving,  ratifying,  confirming  and 
adopting  all  the  acts  and  deeds  of  the  directors  of  the  company 
from  the  date  of  incorporation  thereof  to  date,  including  specif- 
ically all  by-laws  and  resolutions  passed  by  the  directors  and 
all  agreements  entered  into  by  them  on  behalf  of  the  company. 

Then,  at  a meeting  of  the  directors  of  Bear  held  on  the  30th 
July  1938,  the  purchase  by  Bear  of  the  300,000  shares  of  Giant 
came  up  for  approval.  The  president  pointed  out  that  the  audi- 
tors had  requested  formal  approval  of  that  transaction,  that  the 
then  board  had  no  definite  knowledge  as  to  the  arrangements 
that  had  been  made  at  the  time  of  the  purchase,  but  that  the 
same  had  been  done  and  completed,  and  that  the  shareholders 
of  Burwash,  at  their  annual  meeting,  had  approved  all  acts  and 
deeds  of  its  directors  to  date.  A resolution  was  then  submitted 
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and  carried  unanimously,  that  the  directors  do  ratify  and  con- 
firm the  purchase  by  the  previous  directors  of  the  company 
of  300,000  free  shares  of  Giant  from  Burwash,  for  the  considera- 
tion of  $57,916.88,  being  the  amount  of  the  Burwash  indebted- 
ness to  Bear. 

It  has  been  pointed  out  that  in  the  original  agreement  dated 
1st  July  1937  it  was  recited  that  Bear  would  “be  responsible  for 
all  expenditures  of  any  kind  on  or  in  connection  with”  the 
properties  from  and  after  1st  June  1936.  The  indebtedness  of 
$57,916.88  was  as  of  1st  August  1937  and  represented  moneys 
either  advanced  by  Bear  to  Burwash  or  paid  by  Bear  on  debts 
contracted  for  the  benefit  of  Burwash  in  connection  with  those 
properties. 

Noth  withstanding  that  the  transaction  sanctioned  and 
approved  by  the  shareholders  of  Burwash  may  have  varied  from 
the  transaction  as  contemplated  or  provided  for  by  the  original 
agreement — this  variation  amounted  only  to  a difference  in 
the  amount  of  the  indebtedness  cancelled  by  Bear — 1 think  that 
the  fact  that  the  shareholders  gave  their  approval  to  the  trans- 
action as  the  auditors  reconstructed  it  constitutes  a complete 
answer  to  the  plaintiff’s  claim.  The  transaction  thus  varied  got 
its  sanction  not  from  the  directors  but  from  the  shareholders. 
Yellowknife  can  stand  in  no  higher  position  than  Burwash. 

Here  we  have  these  two  companies,  that  is.  Bear  and  Bur- 
wash, through  their  respective  boards,  attempting  to  regularize 
all  that  had  been  done  before — a task  made  necessary  by  reason 
of  the  earlier  neglect  and  carelessness  of  Gray.  If,  in  their  effort 
to  accomplish  that  result,  there  turned  out  to  be  some  variation 
between  the  transaction  as  reconstructed  by  the  auditors  and  the 
original,  whose  fault  was  it?  No  one  but  Gray’s.  I do  not  mean 
to  attribute  any  dishonesty  to  him  in  that  connection,  but  the 
fact  remains  that  he  had  known  of  the  existence  of  ex.  45. 
Neither  the  then  directors  nor  the  auditors  had  any  knowledge 
of  it.  Gray  was  just  as  anxious  as  anyone  else  that  the  affairs 
of  both  companies  be  put  in  proper  shape,  and  I can  think  of 
no  reason  that  would  motivate  him  to  withhold  any  information. 
Nothing  was  to  be  gained  by  silence  on  his  part. 

Here  there  was  no  trickery,  no  deceit.  The  very  transaction 
here  impugned  was  stressed  in  the  auditors’  report  and  attention 
was  focused  on  it.  The  very  firm  impression  on  my  mind  is 
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that  everyone  concerned  was  acting  in  a genuinely  honest 
manner,  and  in  that  respect  this  case  is  distinguishable  from 
such  cases  as  Rountree  v.  The  Sydney  Land  and  Loan  Company 
(1907),  39  S.C.R.  614,  and  Baillie  v.  Oriental  Telephone  and 
Electric  Company ^ Limited , [1915]  1 Ch.  503. 

Notwithstanding  that  very  important  distinction,  this  plain- 
tiff, through  his  counsel,  argues  that  it  should  not  now  be  held 
that  the  transaction  was  sanctioned  by  the  shareholders  of  Bur- 
wash  because  the  notice  calling  the  meeting  made  no  specific 
reference  to  it  and  the  minutes  of  the  shareholders’  meeting  do 
not  specifically  refer  to  it,  and  that  such  is  the  ratio  of  the 
decisions  in  such  cases  as  the  Rountree  and  Baillie  cases,  supra. 
Of  course,  it  is  a fact  that  neither  the  notice  nor  the  minutes 
refer  in  terms  to  this  transaction.  The  notice  calling  the  meeting 
states  the  purposes  of  the  meeting  to  be,  inter  alia:  “(a)  To  re- 
ceive and  adopt  the  report  and  financial  statement  as  prepared 
by  the  company’s  auditors;  ...  (d)  To  ratify  the  acts  of  the 
directors  and  officers.”  The  minutes  do  state  that  the  financial 
statement  and  balance  sheet  as  prepared  by  the  auditors  were 
laid  before  the  meeting  and  discussed.  Appended  to  that  finan- 
cial statement  and  balance  sheet  is  the  auditors’  report  which 
does  refer  in  terms  to  this  transaction.  If  the  financial  state- 
ment and  balance  sheet  were  laid  before  the  meeting,  so  was 
the  report,  and  in  that  respect,  also,  this  case  is  distinguishable 
from  the  Rountree  case  and  the  Baillie  case  in  that  here  there 
was  brought  home  to  the  shareholders  all  the  details  of  the 
transaction  which  they  were  asked  to  sanction. 

For  the  reasons  stated,,  the  appeal  in  respect  of  this  par- 
ticular claim  must  fail. 

The  second  of  the  Class  Claims : 

It  will  be  recalled  that  immediately  after  the  incorporation 
of  Giant  in  August  1934  900,000  shares  of  that  company  were 
allotted  and  later  issued  to  Burwash  as  part  of  the  consideration 
for  the  transfer  to  Giant  of  certain  properties.  Upon  Burwash 
being  wound  up  in  1939  those  shares  were  acquired  by  Yellow- 
knife. The  certificates  were  held  by  Sterling  Trusts  Corpora- 
tion in  escrow  for  Yellowknife  and  subject  to  regulations  by 
The  Ontario  Securities  Commission. 

On  30th  May  1944  the  350,000  shares  of  Giant,  the  subject 
matter  of  this  claim,  were  transferred  by  Yellowknife  to  Bear. 
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The  first  reference  to  the  transaction  involving  this  transfer 
is  contained  in  the  minutes  of  a meeting  of  the  directors  of 
Yellowknife,  allegedly  held  in  the  city  of  New  York  on  the  20th 
July  1943.  In  those  minutes  it  is  recorded  that  there  were 
“present  or  consenting  thereto’'  Swanson,  Erwin,  Jaeger  and 
Almiral  “being  all  the  directors  of  the  company”.  In  those 
minutes  it  is  also  recorded  that:  “The  Board  considered  the 

financial  position  of  the  Company  and  the  debt  of  $53,037.28 
owing  by  it  to  Bear  Exploration  and  Radium,  Limited.  It  was 
considered  advisable  and  in  the  interests  of  the  Company  that 
the  Company  do  sell  350,000  shares  of  its  holding  of  Giant 
Yellowknife  Gold  Mines,  Limited  at  15c.  per  share  and  that  the 
proceeds  be  applied  against  the  debt  owing  by  Yellowknife  Gold 
Mines,  Limited  to  Bear  Exploration  and  Radium,  Limited. 
Upon  motion  regularly  moved,  seconded  and  carried  it  was  re- 
solved that  the  Company  do  sell  to  Bear  Exploration  and 
Radium,  Limited  350,000  shares  of  Giant  Yellowknife  Gold 
Mines,  Limited  owned  by  the  Company  at  15c.  per  share.” 

The  next  reference  to  this  transaction  is  contained  in  the 
minutes  of  a meeting  of  the  directors  of  Bear  allegedly  held  at 
the  city  of  New  York  on  the  said  20th  day  of  July,  one-half  hour 
later  than  the  foregoing  meeting  of  Yellowknife’s  directors.  In 
those  minutes  it  is  recorded  that  there  were  “present  or  consent- 
ing hereto”  Swanson,  Erwin,  Jaeger,  Almiral  and  George  B. 
Edie,  “being  all  the  directors  of  the  Company”;  also  that  “The 
Board  then  discussed  the  financial  position  of  Yellowknife  Gold 
Mines,  Limited.  According  to  the  Auditors’  report,  the  Com- 
pany owed  Bear  Exploration  and  Radium  $53,000.  The  Board 
considered  it  advisable  in  the  interests  of  both  companies  that 
this  debt  be  liquidated  by  this  company  purchasing  from  Yellow- 
knife Gold  Mines,  Limited  350,000  shares  of  the  capital  stock  of 
Giant  Yellowknife  Gold  Mines,  Limited  owned  by  it  at  15c.  per 
share  and  that  the  purchase  price  be  applied  against  the  debt 
owing  by  Yellowknife  Gold  Mines,  Limited  to  Bear  Exploration 
and  Radium,  Limited”;  and  that  a resolution  was  then  passed 
authorizing  the  purchase  of  those  shares  at  15c.  per  share. 

There  is  no  further  reference  to  the  transaction  until  one 
contained  in  a letter  dated  31st  January  1944,  from  Yellowknife 
to  Sterling  Trusts  Corporation  in  which  a copy  of  the  resolu- 
tion passed  by  the  directors  of  Yellowknife  on  20th  July  is  set 
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forth  and  certified  as  correct  and  in  which  the  trust  company 
is  requested  to  earmark  and  set  aside  those  shares  for  delivery 
to  Bear  upon  expiry  of  the  escrow.  There  was  some  further 
correspondence  with  the  trust  company  pending  the  actual 
transfer  of  the  shares,  which  is  not  important.  What  does 
strike  me  as  of  significance  is  the  fact  that  while  we  find  in  the 
minutes  of  these  two  companies  resolutions  authorizing  the 
transaction,  as  between  the  two  companies  there  is  not  the 
scratch  of  a pen  obligating  either  of  them  to  carry  out  such  a 
transaction.  The  resolutions  were  allowed  to  remain,  so  to 
speak,  in  cold  storage  from  July  1943  to  January  1944,  and  we 
do  know  that  by  January  1944  there  was  considerable  activity 
in  connection  with  the  Giant  properties. 

This  transaction  is  attacked  by  the  plaintiff  on  the  following 
grounds:  (a)  that  Bear  stood  in  a fiduciary  relationship  to 

Yellowknife  and  that  the  transaction  was  not  considered  or 
passed  on  by  a competent  and  independent  board  of  directors  of 
either  company;  (b)  that  the  directors  purporting  to  act  were 
themselves  interested  in  the  transaction  and  the  plaintiff  pleads 
s.  93  of  the  Ontario  Companies  Act;  (c)  that  at  the  time  of  the 
transaction  there  was  no  board  of  directors  of  Yellowknife  duly 
elected  and  the  plaintiff  pleads  s.  90(4)  of  the  Ontario  Com- 
panies Act.  Relying  on  those  particular  grounds  the  plaintiff 
claims  that  the  transaction  is  a nullity. 

In  the  alternative  the  plaintiff  sets  up  the  following  ground 
and  plea,  namely,  that  if  the  transaction  is  not  a nullity  it  was 
one  which  imposed  such  unfair,  oppressive  and  unequal  treat- 
ment upon  minority  shareholders  as  the  majority  had  no  right 
to  impose. 

In  the  further  alternative  the  plaintiff  pleads  that  if  in  the 
circumstances  the  transaction  cannot  be  set  aside,  the  considera- 
tion was  grossly  inadequate,  and  that  Bear  by  virtue  of  its 
control  of  and  relationship  to  Yellowknife  should  be  required 
to  account  to  Yellowknife  for  the  benefit  received  by  it  beyond 
the  consideration  which  was  given  for  the  shares.  It  is  advis- 
able to  record  here  the  fact  that  it  was  in  the  spring  of  1943  that 
Swanson  and  his  associates  were  elected  directors  of  each  of  the 
companies,  that  is.  Bear,  Yellowknife  and  Giant,  and  at  all  rele- 
vant times  thereafter  they  remained  in  control. 
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Elected  directors  of  Bear  at  a special  general  meeting  of 
shareholders  held  on  20th  April  1943  were  the  following:  Messrs. 
Swanson,  Erwin,  Jaeger,  Almiral  and  Edie.  Almiral  resigned 
and  his  resignation  was  accepted  on  20th  July  1943.  On  27th 
July  one  Webster  was  appointed  to  the  board  to  fill  the  vacancy 
caused  by  AlmiraFs  resignation  and  became  manager  of  the 
company. 

Elected  directors  of  Yellowknife  at  a special  general  meeting 
of  the  shareholders  held  on  27th  May  1943  were  the  following: 
Messrs.  Swanson,  Erwin,  Jaeger,  Almiral  and  Wallis.  On  7th 
June  1943  Wallis  resigned  and  on  27th  July,  Webster  was 
appointed  to  take  the  place  of  Wallis  and  became  treasurer  of 
the  company.  Thus  we  have  it  that  when  the  resolution  au- 
thorizing this  transaction  was  passed  by  Bear,  its  directors  were 
Swanson,  Erwin,  Jaeger  and  Edie,  and  when  a like  resolution 
was  passed  by  Yellowknife  on  that  same  day,  its  directors  were 
Swanson,  Erwin,  Jaeger  and  Almiral. 

Something  should  also  be  said  here  about  the  share-holdings 
of  those  gentlemen  on  that  date,  namely,  20th  July  1943.  Swan- 
son, Erwin,  Jaeger  and  Almiral  held  only  one  share  each  of 
Yellowknife.  Their  holdings  in  Bear  were  as  follows: 

Swanson  60,000  shares 

Erwin  and  his  associates  — they  may 
have  included  all  the  other  members 

of  the  board  of  Bear 1,000,000  shares 

Almiral — at  least  33,750  shares 

Certain  other  very  important  circumstances . should  also  be 
here  recorded. 

On  4th  June  1943  Giant  had  entered  into  an  agreement  with 
Frobisher  Exploration  Company  Limited  for  the  sale  to  Fro- 
bisher of  100,000  treasury  shares  at  10c.  per  share  to  be  paid 
by  15th  June  1943,  and  they  were  paid  for  by  that  date.  By 
that  agreement  Giant  also  optioned  to  Frobisher  all  or  any  part 
of  1,115,000  additional  shares  at  prices  ranging  from  10c.  to 
30c.  Under  that  agreement  Frobisher  was  given  complete  man- 
agement and  charge  of  Giant  mining  claims,  their  exploration, 
development  and  operation,  and  was  also  given  representation 
on  the  board  of  directors  of  Giant.  As  a result  of  the  exploratory 
and  development  work  carried  on  following  that  agreement,  the 
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claims  of  Giant  were  proved  to  be  valuable.  The  Giant  shares 
were  listed  on  the  Toronto  Stock  Exchange  in  the  summer  of 
1944  and  by  the  end  of  that  year  had  reached  a high  of  approxi- 
mately $10  per  share. 

The  only  explanation  put  forward  in  justification  of  the 
transaction  here  in  question  is  a desire  on  the  part  of  the  then 
directors  to  liquidate  inter-company  debts.  They  give  denial 
to  any  suggestion  that  as  substantial  shareholders  of  Bear  and 
holding  only  one  share  each  of  Yellowknife  they  desired  to  bene- 
fit the  company  in  which  they  were  thus  substantially  interested. 

It  should  also  be  recorded  that  these  directors  had  it  in  mind 
to  have  Bear  absorb  Yellowknife,  and  at  a meeting  of  the  direc- 
tors of  Bear  held  on  27th  July  1943  a resolution  was  passed  that 
steps  be  taken  immediately  to  effect  the  sale  of  Yellowknife  to 
Bear  on  the  basis  of  one  share  of  Bear  for  two  shares  of  Yellow- 
knife and  that  the  capitalization  of  the  company  be  increased  to 
5,000,000  shares,  and  at  a meeting  of  the  directors  of  Yellow- 
knife held  on  the  same  day  it  was  resolved  that:  “ ...  in  the 

opinion  of  the  Board  no  useful  object  is  effected  by  the  continued 
existence  of  Yellowknife  Gold  Mines,  Limited  and  that  the 
interest  of  this  Company  and  Bear  Exploration  and  Radium, 
Limited  would  be  better  served  if  the  two  companies  were 
merged  on  the  basis  of  two  shares  of  Yellowknife  for  one  share 
of  Bear  Exploration  and  Radium,  Limited  and  it  was  resolved 
that  this  sale  and/or  merger  should  be  effected  as  soon  as 
possible.” 

At  the  same  meeting  of  Yellowknife,  an  option  from  Yellow- 
knife to  Bear  dated  4th  July  1936,  which  by  the  terms  thereof 
could  be  terminated  by  the  optionor  giving  ten  days’  notice,  was 
produced  and  read  at  the  meeting,  and  a resolution  was  passed 
extending  the  option  for  a period  of  two  years  from  27th  July 
1943.  An  agreement  was  then  entered  into  between  the  two 
companies  fixing  the  termination  date  accordingly,  and  the 
result  was  that  Yellowknife  could  no  longer  terminate  the 
option  on  ten  days’  notice.  That  agreement  has  impressed  there- 
on the  corporate  seal  of  each  company  and  is  signed  by  Swan- 
son and  one  Campbell  as  president  and  secretary  of  each  com- 
pany. That  option  thus  extended  was  set  aside  in  an  action  by 
this  plaintiff  against  these  defendants  tried  by  the  Chief  Justice 


64— [1947]  O.R. 


986 


Ontario  Reports. 


[1947] 


of  the  High  Court  and  reported  in  [1946]  O.R.  639,  [1946]  4 
D.L.R.  229.  It  was  stated  that  that  judgment  is  now  in  appeal. 

In  my  opinion,  the  transaction  here  impugned  is  a voidable 
one  under  the  common  law.  Under  s.  93  of  The  Companies  Act, 
R.S.O.  1937,  c.  251,  it  is  either  void  or  voidable.  I propose  to 
discuss  it  under  both  headings. 

First  of  all,  what  is  the  essence  of  the  transaction?  It  is  not 
merely  the  payment  of  a debt  owing  by  the  debtor  Yellowknife 
to  the  creditor  Bear.  Actually  it  is  a sale  by  Yellowknife  to 
Bear  of  the  Giant  shares  for  $52,500  and  then  a set-off  pro  tanto 
of  one  debt  against  the  other. 

The  common  law  on  the  subject  is  clear.  In  North-West 
Transportation  Company,  Limited  et  al.  v.  Beatty  et  al.  (1887), 
12  App.  Cas.  589,  C.R.  [9]  A.C.  311,  Sir  Richard  Baggallay, 
delivering  the  judgment  of  the  Privy  Council,  stated  it  thus: 

“On  the  other  hand,  a director  of  a company  is  precluded 
from  dealing,  on  behalf  of  the  company,  with  himself,  and  from 
entering  into  engagements  in  which  he  has  a personal  interest 
conflicting,  or  which  possibly  may  conflict,  with  the  interests 
of  those  whom  he  is  bound  by  flduciary  duty  to  protect;  and  this 
rule  is  as  applicable  to  the  case  of  one  of  several  directors  as  to 
a managing  or  sole  director.  Any  such  dealing  or  engagement 
may,  however,  be  affirmed  or  adopted  by  the  company,  pro- 
vided such  affirmance  or  adoption  is  not  brought  about  by  unfair 
or  improper  means,  and  is  not  illegal  or  fraudulent  or  oppressive 
towards  those  shareholders  who  oppose  it.” 

That  was  a case  of  a sale  by  a director  to  the  company,  but 
the  principle  applies  with  equal  force  to  a case  such  as  the  one 
at  bar,  where  two  companies  attempt  to  enter  into  engagements 
with  one  another  through  their  respective  boards  of  directors 
and  the  persons  who  constitute  the  quorum  of  one  board  also 
constitute  the  quorum  of  the  other.  That  such  directors  come 
within  the  rule  is  made  perfectly  plain  by  the  decision  in  Trans- 
vaal Lands  Company  v.  New  Belgium  {Transvaal)  Land  and 
Development  Company,  [1914]  2 Ch.  488,  referred  to  by  the 
learned  trial  judge.  The  learned  trial  judge  would  have  applied 
that  common  law  principle  were  it  not  for  the  fact  that,  in  his 
opinion,  the  by-laws  of  the  company  made  that  rule  inapplicable. 
The  relevant  by-laws  are  as  follows : 

“54.  Inasmuch  as  the  Directors  of  the  Company  are  of 
diversified  business  interests  and  are  likely  to  be  connected  with 
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persons,  firms  and  corporations  with  which  the  Company  may 
have  business  dealings,  no  contract  or  other  transaction  between 
this  Company  and  any  of  its  directors,  or  between  this  Company 
and  any  other  person,  firm  or  corporation  shall  be  affected  by 
the  fact  that  a Director  or  Directors  of  this  Company  are  in- 
terested in  the  said  contracts  or  in  such  other  person,  firm  or 
corporation  or  are  Directors  thereof.  All  such  dealings  are  also 
subject  to  the  statutory  provisions  governing  the  sam.e. 

“55.  No  Director  shall  be  disqualified  in  respect  of  his  office 
from  contracting  or  entering  into  any  arrangement  with  the 
Company,  or  from  transacting  business  for  the  Company  as  a 
broker  or  agent  or  in  any  other  capacity,  nor  shall  any  such 
contract  or  arrangement  or  transaction,  or  any  contract  or 
arrangement  entered  into  by  or  on  behalf  of  the  Company  with 
any  Company  or  partnership  of  or  in  which  any  Director  shall 
be  a member  or  otherwise  interested  be  voided,  nor  shall  any 
Director  so  contracting  or  entering  into  any  arrangement  or 
transacting  such  business,  or  being  such  member  or  so  inter- 
ested be  liable  to  account  to  this  Company  for  any  profit  realized 
by  any  such  contract,  arrangement  or  transaction  by  reason 
only  of  such  Director  holding  that  office,  or  of  fiduciary  relation 
thereby  established,  provided  that  the  nature  of  his  interest  must 
be  disclosed  by  him  at  the  meeting  of  the  Board  at  which  the 
contract  or  arrangement,  if  his  interest  then  exists,  is  deter- 
mined on,  or  is  then  otherwise  known  to  the  other  Directors 
present,  or  in  any  other  case  at  the  first  meeting  of  the  Direc- 
tors after  the  acquisition  of  his  interest,  and  provided  also  that 
he  shall  not  vote  in  respect  of  any  such  matters.” 

It  is  true  that  the  common  law  rule  has  been  held  to  be 
subject  to  any  special  provisions  in  the  articles  of  association 
under  which  English  corporations  are  brought  into  existence: 
see  Lagunas  Nitrate  Company  v.  Lagunas  Syndicate,  [1899]  2 
Ch.  392.  This  is  on  the  principle,  however,  that  the  articles  of 
association  under  the  English  Companies  Act  must  prescribe 
the  regulations  of  the  company,  and  since  they  are  registered, 
the  public  contemplating  dealing  with  the  company  or  acquiring 
shares  therein  have  notice  of  those  regulations,  or,  by  search, 
may  become  acquainted  with  them.  Under  the  Ontario  Com- 
panies Act,  that  which  brings  a company  into  existence  is  the 
letters  patent,  and  it  is  the  contents  of  the  letters  patent  only 
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that  are  public  property.  The  public  have  no  right  to  search 
the  by-laws  which  the  directors  of  a company  may  pass  and  vary 
from  time  to  time.  In  that  sense,  that  which  in  Ontario  cor- 
responds with  the  articles  of  association  in  England  is  the  letters 
patent  or  the  special  Act,  and  does  not  include  the  by-laws:  see 
In  re  McKain  and  Canadian  Birkheck  Investme^it  and  Savings 
Company  (1904),  7 O.L.R.  241. 

All  that  apart,  clause  54  of  the  general  by-laws  states  that 
it  is  subject  to  the  relevant  statutory  provisions.  That  would 
be  so  in  any  event.  The  relevant  statutory  provisions  are  con- 
tained in  subss.  (1)  and  (2)  of  s.  93  of  the  Ontario  Companies 
Act  and  are  as  follows: 

“93. — (1)  No  director  shall  at  any  directors’  meeting  vote 
in  respect  of  any  contract  or  arrangement  made  or  proposed  to 
be  entered  into  with  the  company  in  which  he  is  interested 
either  as  vendor,  purchaser  or  otherwise. 

“(2)  A director  who  may  be  in  any  way  interested  in  any 
contract  or  arrangement  proposed  to  be  made  with  the  company 
shall  disclose  the  nature  of  his  interest  at  the  meeting  of  the 
directors  at  which  such  contract  or  arrangement  is  determined 
on,  if  his  interest  then  exists,  or  in  any  other  case  at  the  first 
meeting  of  the  directors  after  the  acquisition  of  his  interest, 
and  if  he  discloses  the  nature  of  his  interest,  and  refrains  from 
voting,  he  shall  not  be  accountable  to  the  company  or  any  of  its 
shareholders  or  creditors  by  reason  of  the  fiduciary  relationship 
existing  for  any  profit  realized  by  such  contract  or  arrange- 
ment; but  no  director  shall  be  deemed  to  be  in  any  way  interested 
in  any  contract  or  arrangement,  nor  shall  he  be  disqualified 
from  voting  or  be  held  liable  to  account  to  the  company  by  reason 
of  his  holding  shares  in  any  other  company  with  which  a contract 
or  arrangement  is  made  or  contemplated.” 

Subs.  1 is  not  too  happily  worded  but  its  meaning  is  never- 
theless, plain.  The  marginal  note  shows  the  meaning  even  more 
clearly  than  the  section  itself,  namely,  “Directors  not  to  vote  on 
contracts  in  which  they  have  a personal  interest,  etc.” 

Now  the  decision  in  the  Transvaal  case,  supra,  declared  that 
a director  of  one  company  who  (a)  is  a shareholder  of  the  other 
company,  or  (b)  is  in  a fiduciary  position  towards  and  owes  a 
duty  to  another  company — and  that  would  most  certainly  in- 
clude a director  of  that  other  company — has  a personal  interest. 
The  last  part  of  subs.  2 departs  from  the  common  law  in  that 


C.A. 


Gray  v*  Yellowknife  (No*  1)* 


Roach  J.A.  989 


it  takes  out  of  the  class  of  persons  who  have  an  interest  those 
who  are  directors  of  one  company  and  merely  shareholders  of 
the  other.  That  director  is  declared  to  be  not  “in  any  way 
interested”.  As  a director  of  one  company  he  may  vote  on 
contracts  or  engagements  with  the  other  company  and  is  not 
required  to  disclose  that  he  is  a shareholder  of  that  other  com- 
pany. However,  if  he  is  a director  of  such  other  company,  he 
cannot  vote  on  any  such  contracts  or  engagements. 

The  learned  trial  judge  expressed  the  opinion  that  it  would 
be  “illogical  to  extend  the  protection  of  the  exception  to  a share- 
holder but  not  to  a shareholder  who  has  becom.e  a director”. 
In  my  opinion,  it  is  not  illogical  at  all.  A director  of  two  com- 
panies owes  a fiduciary  duty  to  both.  If  he  is  a director  of  one 
company  and  only  a shareholder  of  the  other,  he  owes  a fiduciary 
duty  only  to  the  former.  If  he  is  a director  of  both,  then  in  any 
proposed  transaction  between  the  two  companies  he  would  find 
himself  in  the  position  where  he  would  be  dealing  with  himself. 
He  could  not  serve  two  masters  whose  interests  conflicted. 

I have  said  earlier  that  by  virtue  of  s.  93  the  transaction  here 
in  question  is  either  void  or  voidable.  It  is  not  here  necessary 
for  me  to  decide  that  question,  although,  if  driven  to  it,  I should 
think  that  it  should  be  declared  to  be  void.  If  void,  of  course 
it  is  a nullity;  if  voidable,  being  now  attacked,  it  must  be  set 
aside. 

It  is,  therefore,  unnecessary  to  consider  the  other  grounds  of 
appeal  put  forward  by  the  appellant  with  respect  to  this  claim. 
I wish  only  to  add  this  further,  that  notwithstanding  the  finding 
by  the  learned  trial  judge  of  probity  and  good  faith  on  the  part 
of  these  common  directors,  there  is  much  in  this  case  pointing 
to  bad  faith  on  their  part. 

For  the  reasons  aforesaid,  the  appellant  is  entitled  to  succeed 
with  respect  to  this  claim. 

The  Personal  Claim: 

So  far  as  this  claim  is  concerned,  there  are  no  facts  in  dispute. 
Reference  has  already  been  made  to  the  agreement  between  the 
plaintiff  and  the  Chickasaw  Company  Limited  dated  28th  April 
1938,  ex.  26.  In  entering  into  that  agreement.  Gray  was  moti- 
vated by  a very  strong  desire  to  assist  Bear  financially  and  to 
bring  about  a re-listing  of  its  shares  on  the  Toronto  Stock  Ex- 
change. That  agreement  was  later  assigned  by  the  Chickasaw 
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Company  to  another  of  Wehrhan’s  companies  called  Yukon 
Yellowknife  Developments  Limited,  and  the  terms  of  that 
agreement  were  subsequently  varied  and  supplemented  by  two 
agreements  between  Gray  and  Yukon,  the  one  dated  the  22nd 
July  1938  and  the  other  the  28th  July  1938.  It  is  unnecessary  to 
make  any  specific  reference  to  those  variations. 

Finally,  under  date  12th  August  1938,  Gray  delivered  into 
the  possession  of  Wehrhan  for  Keachie  certain  documents  sub- 
ject to  an  escrow  the  terms  of  which  were  set  out  in  a statement 
attached  thereto.  These  documents  are  inter  alia  as  follows: 

1.  An  authorization  addressed  to  Keachie  in  the  words 
following:  ‘T  hereby  authorize  and  direct  you,  out  of  the  shares 
of  Bear  Exploration  and  Radium  Limited  belonging  to  me  which 
you  are  holding  under  a certain  Agreement  between  myself  and 
Yukon  Yellowknife  Developments  Limited,  dated  July  22nd, 
1938,  to  set  aside  five  hundred  thousand  (500,000)  of  such  shares 
and  to  continue  to  hold  the  same  as  trustee  for  the  said  Bear 
Exploration  and  Radium  Limited  to  be  dealt  with  by  you  as 
directed  by  the  Board  of  Directors  of  the  said  Bear  Exploration 
and  Radium  Limited,  the  intention  being  that  from  this  date 
forward  I shall  cease  to  have  any  title  or  interest  in  the  said 
500,000  shares  and  the  same  shall  be  vested  in  you  as  Trustee 
for  Bear  Exploration  and  Radium  Limited  as  aforesaid.” 

2.  A consent  by  the  Yukon  Company  to  Keachie  dealing 
with  the  500,000  shares  as  instructed  by  Gray. 

3.  A transfer  and  assignment  to  Keachie  as  “trustee  for 
Bear  Exploration  and  Radium  Limited”  of  500,000  shares  of 
Bear. 

The  terms  of  the  escrow  are  set  out  in  the  document  attached 
reading  as  follows: 

“L.  M.  Keachie,  K.C. 

“I  am  handing  you  in  escrow  the  attached  six  documents  to 
be  delivered  only  when  the  500,000  shares  mentioned  are  sold 
by  sale  and  purchase  agreement  for  not  less  than  $150,000  net 
and  not  less  than  $50,000  is  paid  in  to  you  as  part  of  said  sale 
price  for  the  benefit  of  B.E.A.R.  company  and  upon  Yukon 
Yellowknife  Developments  Limited  releasing  me  from  all  agree- 
ments between  us  now  outstanding  and  upon  B.E.A.R.  releasing 
me  from  option  to  sell  back  any  Yellowknife  Gold  Mines  Limited 
stock  and  upon  these  requirements  being  fulfilled  within  twenty 
days  from  date  hereof. 
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“Dated  at  Toronto  this  12th  day  of  August,  1938. 

(signed)  “J.  J.  Gray.” 

Under  date  17th  August  1938  Keachie  as  vendor  entered  into 
two  agreements  with  Chickasaw  as  purchaser  under  the  first 
of  which  Chickasaw  agreed  to  purchase  from  Keachie  200,000 
shares  of  Bear  for  the  sum  of  $45,000,  the  sale  to  be  completed 
and  the  purchase  price  paid  not  later  than  22nd  August  1938, 
and  under  the  second  of  which  Chickasaw  agreed  to  purchase 
from  Keachie  300,000  shares  of  Bear  for  the  sum  of  $105,000 
made  up  as  follows:  100,000  shares  at  30c.  per  share;  100,000 

shares  at  35c.  per  share;  100,000  shares  at  40c.  per  share.  That 
second  agreement  provided  also  that  upon  payment  of  the 
initial  sum  of  $10,000  Chickasaw  was  to  be  entitled  to  33,333 
shares  and  thereafter  if  not  in  default  to  the  delivery  of  further 
shares  as  subsequent  payments  were  made.  It  will  be  observed 
that  by  virtue  of  those  two  agreements  the  sale  price  of  500,000 
shares  was  $150,000  and  the  cash  received  thereunder  by  Keachie 
was  $55,000.  The  full  purchase  price  to  be  paid  pursuant  to 
those  agreements  was  paid  and  received  by  Bear. 

It  is  the  plaintiff’s  submission  that  the  sale  as  embodied  in 
the  two  agreements  with  Chickasaw  was  not  a compliance  with 
the  terms  of  the  escrow.  There  is  no  doubt  that  it  was  Gray’s 
intention  to  make  a donation  of  the  sale  price  of  these  500,000 
shares  to  Bear,  but  his  complaint  is  that  these  shares  were  sold 
in  two  lots  or  that  it  was  not  one  sale  and  purchase  agreement. 
In  my  opinion,  the  sale  to  Chickasaw,  even  though  in  two  lots, 
the  sale  price  and  the  manner  of  payment  thereof,  were  a com- 
pliance with  the  terms  of  the  escrow  and  this  particular  claim 
fails. 

In  the  result,  the  appeal  in  respect  of  the  appellant’s  personal 
claim  and  in  respect  of  the  first  of  the  class  claims  should  be 
dismissed.  The  appeal  with  respect  to  the  second  of  the  class 
claims  should  be  allowed  and  it  should  be  declared  that  the 
350,000  shares  of  Giant  in  question  are  the  property  of  Yellow- 
knife and  should  be  retransferred  by  Bear  to  it;  and  that  the 
indebtedness  of  Yellowknife  to  Bear  amounting  to  $52,500  re- 
mains unpaid. 

At  the  time  of  the  trial  of  this  action,  the  Swanson  group  of 
directors  were  in  office  as  directors  of  Yellowknife.  They  in- 
structed counsel  on  behalf  of  Yellowknife  and,  as  a result,  the 
statement  of  defence  of  Yellowknife  was  in  agreement  with  the 
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statement  of  defence  of  Bear  and  constituted  throughout  a 
denial  of  all  the  plaintiff’s  claims.  Pending  this  appeal,  a new 
board  of  directors  was  elected  and  new  counsel  was  retained, 
and  in  this  court  the  new  counsel  for  Yellowknife  sought  to 
support  the  plaintiffs  claim.  On  the  record  there  was  nothing 
as  against  which  Yellowknife  could  appeal  because  in  its  state- 
ment of  defence  it  had  submitted  that  the  plaintiffs  action  should 
be  dismissed  and  it  was. 

The  new  counsel  for  Yellowknife  moved  this  Court  for  an 
order  striking  out  Yellowknife  as  a party  defendant  and  adding 
it  as  a party  plaintiff.  That  motion  was  dismissed  by  ah  order 
dated  22nd  January  last.  On  the  resumption  of  the  argument 
of  this  appeal,  the  new  counsel  for  Yellowknife  moved  for  an 
order  (a)  granting  it  leave  to  appeal  to  the  Supreme  Court  of 
Canada  from  the  order  of  this  Court  dated  the  22nd  January 
last;  (b)  extending  the  time  for  such  appeal  until  within  15  days 
after  the  judgment  on  the  plaintiffs  appeal  herein  should  have 
been  pronounced;  (c)  pending  such  appeal  and  without  prejudice 
thereto,  to  amend  the  statement  of  defence  of  Yellowknife  in 
the  manner  set  out  in  the  notice  of  motion  so  that,  if  amended 
in  accordance  therewith,  its  statement  of  defence  would  amount 
to  an  admission  that  the  plaintiffs  two  claims  on  behalf  of  him- 
self and  other  shareholders  were  just  and  proper  and  should 
be  allowed. 

Judgment  was  reserved  on  that  motion,  the  Court  being  of 
the  opinion  that  it  was  then  not  sufficiently  familiar  with  the 
very  complicated  facts.  However,  in  order  that  counsel  for 
Yellowknife  should  not  be  impeded  in  his  argument,  he  was 
permitted  to  address  such  argument  as  he  was  instructed  to 
present  upon  the  evidence.  That  motion  now,  therefore,  remains 
to  be  disposed  of  and  in  my  opinion  it  should  be  dismissed.  The 
amendments  sought  by  Yellowknife,  in  my  opinion,  are  not 
necessary  in  order  to  enable  the  Court  to  deal  properly  with  the 
appeal.  That  can  be  done  on  the  record  as  it  presently  stands. 
Counsel  for  the  respondent  Bear  objected  to  any  such  amend- 
ment and  contended  that  he  conducted  the  case  on  behalf  of  his 
client  at  the  trial  on  the  basis  of  the  record  as  it  then  stood  and 
entirely  to  reconstitute  it  now  would  seriously  and  prejudicially 
affect  the  position  of  his  client  for  the  reason  that  had  the  state- 
ment of  defence  of  Yellowknife  at  the  trial  been  amended,  as 
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counsel  for  Yellowknife  now  proposes  to  have  it  amended,  he, 
counsel  for  Bear,  might  have  conducted  his  case  differently. 
I think  full  justice  can  be  done  to  the  parties  by  leaving  the 
record  as  it  originally  stood. 

As  to  the  costs,  I think  it  would  be  reasonable  in  view  of  the 
disposition  of  the  claims  which  I have  made  that  the  appellant 
should  have  one-half  of  his  costs  of  the  action  against  the  re- 
spondent Bear  and  that  there  should  be  no  costs  either  for  or 
against  the  respondent  Yellowknife.  In  allowing  one-half  only 
of  such  costs,  I have  in  mind  that  the  appellant  has  succeeded  on 
a very  important  claim  and  has  failed  in  respect  of  the  others. 
Pending  the  trial  very  important  claims  were  disposed  of  and 
they  must  be  considered  in  disposing  of  the  costs.  The  facts 
with  respect  to  all  the  claims  were  intricate  and  complicated  and 
some  evidence  was  applicable  to  more  than  one  claim.  Likewise 
in  the  preparation  for  trial  this  overlapping  of  facts  is  a circum- 
stance which  should  be  taken  into  consideration.  It  would  be 
difficult,  if  not  impossible,  in  these  circumstances  for  a taxing 
officer  accurately  or  fairly  to  tax  costs  in  favour  of  the  appellant 
only  on  the  claim  on  which  he  has  succeeded  and  tax  costs 
against  him  on  those  claims  on  which  he  has  failed. 

As  a result  of  the  disposition  which  I make  of  the  claims 
which  were  put  in  issue,  350,000  shares  of  Giant  are  to  go  back 
into  the  treasury  of  Yellowknife  and  although  in  this  action  I 
would  give  no  costs  either  for  or  against  Yellowknife,  that  fact 
should  not  and  is  not  intended  to  affect  the  appellant’s  right, 
if  any,  to  indemnity  against  Yellowknife  on  a salvage  basis  in 
respect  of  the  350,000  shares  of  Giant  by  which  Yellowknife  will 
now  benefit. 

Hogg  J.A.: — I agree  with  the  judgment  of  my  Lord  the  Chief 
Justice  and  with  the  reasons  given  by  him  for  his  disposition 
of  each  of  the  issues  before  the  Court  in  this  appeal. 

I do  not  think  it  is  open  to  question  that  the  Bear  Company, 
at  the  time  of  the  incorporation  of  the  Yellowknife  Company  and 
for  some  period  thereafter,  was  a promoter  of  the  latter  com- 
pany. If  that  relationship  between  these  companies  still  existed 
on,  and  had  not  terminated  before,  the  20th  July  1943,  when  the 
Bear  Company  acquired  the  350,000  shares  of  the  Yellowknife 
Company,  it  is  manifest  that  the  transaction  involving  these 
shares  would  be  illegal  as  a breach  of  the  fiduciary  relationship 
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between  a promoter  and  his  company.  It  has  not  been  necessary 
to  consider  further,  or  to  determine,  this  point  because  of  the 
disposition  of  this  branch  of  the  appeal  on  other  grounds. 

With  respect  to  the  claim  advanced  by  the  appellant  on  be- 
half of  the  Yellowknife  Company  concerning  the  300,000  shares 
of  the  Giant  Company,  my  Lord  the  Chief  Justice  and  my  brother 
Laidlaw  are  in  agreement  that  the  appellant  has  no  right  to 
maintain  the  action  involving  this  issue. 

Appeal  allowed  in  part. 

Solicitors  for  the  plaintiffs  appellant:  Fasken^  Robertson, 

Aitchison  d Pickup,  Toronto. 

Solicitors  for  the  defendant  Bear,  respondent : Fennell, 

Porter,  McLean  d Davis,  Toronto. 

Solicitors  for  the  defeyidant  Yellowknife:  Blake,  Anglin, 

Osier  d Cassels,  Toronto;  Mason,  Foulds,  Davidson  d Gale, 
Toronto. 


[COURT  OF  APPEAL.] 

Gray  v*  Yellowknife  Gold  Mines  Limited  and 
Bear  Exploration  and  Radium  Limited* 

(No*  2)* 

Companies — Directors — Duties  and  Liabilities — Breach  of  Fiduciary 
Relationship  towards  Shareholders — One  Company  in  Fiduciary 
Relation  to  Other — Setting  Aside  of  Consequent  Transactions — 
Companies  with  Common  Directors. 

B.  Co.  caused  Y.  Co.  to  be  incorporated,  and  at  all  times  owned  a 
majority  of  its  issued  shares.  At  all  times  also  a majority  of  the 
board  of  directors  of  each  company  was  composed  of  persons  who 
were  also  directors  of  the  other  company.  By  an  agreement  of  1936 
B.  Co.  was  granted  an  option  on  all  the  unissued  shares  of  Y.  Co. 
at  a stated  price,  the  option  to  be  terminable  by  Y.  Co.  at  any  time 
upon  ten  days’  notice.  By  the  same  agreement  B.  Co.  agreed  to 
finance  and  manage  the  development  of  Y.  Co.’s  mining  properties. 
In  1943  a further  agreement  was  entered  into  between  the  two  com- 
panies, whereby  the  option  was  made  a firm  one  for  two  further 
years.  In  1944  B.  Co.  purported  to  exercise  the  option,  and  700,000 
shares  of  Y Co.  were  issued  to  B.  Co.  The  shares  were  then  selling 
in  the  open  market  at  a price  higher  than  the  option  price. 

Held,  the  option  must  be  declared  invalid  and  the  issue  of  shares  there- 
under must  be  set  aside.  The  trial  judge  had  rightly  found  that 
the  common  directors,  who  owned  large  blocks  of  shares  in  B.  Co., 
but  had  only  nominal  share-holdings  in  Y.  Co.,  had,  in  bad  faith, 
taken  advantage  of  their  fiduciary  position  to  promote  the  interests 
of  B.  Co.  to  the  detriment  of  Y.  Co.  and  its  shareholders,  and  in 
these  circumstances  the  transaction  could  not  stand. 
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Per  Robertson  C.J.O.  and  Henderson,  Roach  and  Hogg  JJ.A.:  B.  Co. 
by  the  circumstances,  and  in  particular  by  the  fact  that  it  still  as- 
sumed to  act  as  manager  of  Y.  Co.,  was  itself  placed  in  a fiduciary 
relationship  towards  Y.  Co.,  and  was  under  an  obligation  to  take 
no  unfair  advantage  of  its  position.  The  agreement  of  1943  was 
completely  one-sided  and  wholly  in  the  interests  of  B.  Co.  Its  obvious 
purpose,  in  the  circumstances  then  existing,  was  to  secure  to  B.  Co. 
the  right  to  exercise  its  option  if  development  operations,  then  under 
way,  resulted  in  those  shares  becoming  a desirable  purchase  at 
the  price  fixed  in  the  option.  Y.  Co.  was  thereby  deprived  of  the 
chance  of  any  substantial  profit  from  an  increase  in  the  value  of 
its  shares  during  the  extended  life  of  the  option,  and  that  chance 
was  given  to  B.  Co.,  at  no  cost  to  it. 

Per  Laidlaw  J.A.:  Since  there  had  been  gross  misconduct  of  the  di- 
rectors of  Y.  Co.,  the  plaintiff,  as  a shareholder  in  that  company, 
was  entitled  to  bring  this  action  in  his  own  name,  the  circumstances 
falling  within  one  of  the  recognized  exceptions  to  the  rule  that  such 
an  action  should  be  brought  by  the  company  itself. 

Judgment  of  McRuer  C.J.H.C.,  [1946]  O.R.  639,  affirmed. 

An  appeal  by  the  defendant  Bear  Exploration  and  Radium 
Limited  from  the  judgment  of  McRuer  C.J.H.C.,  [1946]  O.R. 
639,  [1946]  4 D.L.R.  229,  in  favour  of  the  plaintiff. 

24th  to  27th  March  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Henderson,  Laidlaw^  Roach  and  Hogg  JJ.A. 

(Throughout  the  notes  of  the  argument,  the  defendant  com- 
panies and  their  subsidiaries  are  referred  to  as  “Bear”,  “Yellow- 
knife”, “Burwash”  and  “Giant”  respectively.) 

At  the  opening  of  the  argument,  motions  were  made  on 
behalf  of  Yellowknife  similar  to  those  made  in  the  first  appeal, 
ante,  p.  928,  and  were  similarly  disposed  of  by  the  Court. 

A,  G.  Slaghtj  K.C.  (J.  W.  Wainberg^  K.C.^,  with  him),  for 
the  defendant  Bear,  appellant:  The  option  in  question  was  given 
at  a time  when  the  plaintiff  was  a director  and  vice-president 
of,  and  solicitor  for,  both  companies.  It  was  confirmed  at  a 
directors’  meeting  in  1938,  when  the  plaintiff  was  not  on  the 
board,  and  again  in  1943,  when  treasury  shares  of  Yellowknife 
were  selling  at  half  the  option  price.  Further,  the  transaction 
was  approved  at  shareholders’  meetings  of  both  companies  and 
the  plaintiff  voted  his  shares  in  favour  of  it.  He  is  now  estopped 
from  denying  the  validity  of  the  option:  Waschysyn  v.  Kildonan 
Ice  d Fuel  Company  et  al.,  45  Man.  R.  96,  [1937]  1 D.L.R.  572, 
[1937]  2 D.L.R.  653,  and  other  cases  referred  to  by  Hope  J.  in 
Gray  v.  Yellowknife  Gold  Mines  Limited  et  al.  {No.  i),  [1945] 
O.R.  688  at  710-1,  [1946]  1 D.L.R.  433,  (varied  ante^  p.  928). 

The  plaintiff  has  pleaded  that  the  option  is  bad  because  it 
was  not  given  under  seal,  but  it  was  given  for  good  considera- 
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tion,  the  undertaking  of  Bear  to  finance  Yellowknife.  Until  this 
action  was  brought,  there  was  no  suggestion  that  the  option 
had  been  abandoned,  and  abandonment  was  not  pleaded.  The 
plaintiff’s  evidence  is  the  only  suggestion  of  this,  and  the 
auditors’  reports  showed  it  as  an  existing  liability  of  Yellowknife 
throughout  this  period. 

The  boards  of  directors  of  both  companies  were  justified 
in  re-affirming  the  option  in  1943,  and  putting  a limit  on  its 
duration.  [Robertson  C.J.O.:  Can  it  be  considered  as  in  effect 
a new  option?  It  was  the  first  firm  option  for  more  than  ten 
days.]  Yes,  and  it  deprived  Bear  of  any  rights  under  it  after 
two  years.  It  is  evident  that  there  was  no  bad  faith  in  1943, 
because  Yellowknife  shares  were  then  selling  at  15c.  and  the 
option  price  was  30c.  The  trial  judge  disregarded  this  un- 
contradicted evidence.  Bear  spent  money  on  Yellowknife  after 
this  re-affirmation. 

Although  a majority  of  the  boards  were  common  to  the  two 
companies  in  1936,  this  fact  did  not  invalidate  the  option:  s. 
93(2)  of  The  Companies  Act,  R.S.O.  1937,  c.  251,  does  not  have 
the  effect  of  invalidating  the  transaction,  and  by-law  54  of  both 
companies  expressly  permits  it.  [Robertson  C.J.O.:  Section 
93(2)  does  not  deal  with  persons  who  are  directors  of  both 
companies;  it  refers  to  directors  of  one  company  who  are  share- 
holders in  another.] 

There  must  be  proof  of  fraud  to  impugn  such  a transaction. 
[Henderson  J.A.:  Is  not  the  onus  on  the  defendant  to  show 
that  there  was  no  fraud?]  Gray  knew  all  the  circumstances, 
and  later  purchasers  of  the  shares  are  presumed  to  have  had 
full  knowledge  of  the  by-laws  when  they  bought.  [Robertson 
C.J.O.:  There  is  a clear  distinction  between  the  case  where 
one  person,  owning  all  the  shares  of  a company,  can  do  as  he 
likes  within  the  limits  of  company  law,  and  cases  where  the 
promoters  are  taking  a profit  and  selling  shares  to  the  general 
public;  in  the  latter  case  they  must  account  for  the  profit.]  Not 
in  the  absence  of  fraud.  This  is  not  a case  where  the  directors 
were  selling  their  own  property;  the  only  benefit  to  them  came 
from  their  being  shareholders  in  the  other  company. 

The  validity  of  the  option  does  not  depend  upon  the  1943 
agreement,  for  the  1936  option  was  still  subsisting  and  could 
be  acted  upon  in  1944.  [Robertson  C.J.O.:  Was  it  not  the  duty 
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of  the  directors  of  Yellowknife  to  terminate  the  option  when 
the  price  of  shares  rose  above  the  option  price?]  The  option 
was  given  as  a reward  to  Bear,  and  in  those  circumstances  there 
was  no  duty  to  cancel  it. 

Under  the  rule  in  Burland  et  al.  v.  Earle  et  al,\  [1902]  A.C. 
83,  C.R.  [12]  A.C.  344,  the  plaintiff  cannot  succeed  unless  he 
shows  that  the  act  complained  of  was  either  ultra  vires  or 
fraudulent.  There  is  no  suggestion  here  that  the  agreement 
was  beyond  the  powers  of  the  company:  Salomon  v.  A.  Salomon 
and  Company,  Limited,  [1897]  A.C.  22.  The  findings  of  fact 
of  the  trial  judge  were  erroneous,  and  the  error  in  this  respect 
vitiates  his  decision  as  to  the  law.  The  plaintiff  did  not  even 
plead  that  the  1936  agreement  had  been  abandoned.  [Hender- 
son J.A. : If  the  1943  agreement  fails  because  of  bad  faith,  what 
difference  does  it  make  whether  the  earlier  agreement  was 
abandoned?]  The  directors’  action  in  1944  could  be  brought 
under  the  1936  agreement,  which  was  treated  throughout  as 
an  existing  one.  The  1936  option  cannot  be  attacked  as  void 
for  uncertainty,  and  it  is  not  necessary  to  read  into  it  a clause 
as  to  reasonable  time  when  it  might  have  been  terminated  at 
any  time  on  ten  days’  notice. 

J.  W.  Pickup,  K.C.  (W.  B.  Williston,  with  him),  for  the 
plaintiff,  respondent:  The  directors  knew  in  1943  that  the 
Frobisher  Company  was  planning  an  extensive  development 
of  the  Giant  claims,  and  success  in  this  development  would 
greatly  increase  the  value  of  Yellowknife  shares.  When  they 
renewed  the  option  in  1943  they  were  not  observing  their  duty 
to  Yellowknife,  since  the  only  company  which  could  possibly 
benefit  was  Bear.  It  was  their  duty  to  terminate  the  option 
when  the  shares  rose  above  the  option  price. 

If  the  directors  of  Yellowknife  did  not  act  in  good  faith  in 
1943,  it  is  immaterial  whether  or  not  the  1936  agreement  was 
still  in  force.  It  is  to  be  noted  that  the  directors  took  an  opinion 
in  1944  as  to  whether  the  1936  option  agreement  was  void  for 
uncertainty.  Even  if  it  was  a valid  option,  it  could  be  exercised 
only  by  persons  who  had  the  right  to  exercise  it.  Yellowknife 
had  been  promoted  by  Bear  and  was  still  under  its  domination: 
Bentley  et  al,  v.  Nasmith  (1912),  46  S.C.R.  477,  3 D.L.R.  619, 
22  W.L.R.  209,  2 W.W.R.  301.  [Robertson  C.J.O.:  If  a person 
has  a legal  option,  it  cannot  be  said  that  he  is  under  a duty  not 
to  exercise  it.]  These  directors  were  not  entitled  to  exercise  it. 
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The  option  was  abandoned  by  non-user  long  before  1943. 
A different  method  of  financing  was  used,  by  Gray’s  money 
and  the  proceeds  of  the  sale  of  his  shares.  [Henderson  J.A.: 
Gray  was  selling  his  shares  to  benefit  his  own  holdings  in  Bear, 
not  for  the  advantage  of  Yellowknife.]  An  option  with  no  fixed 
date  of  expiry  should  be  construed  as  terminating  within  a 
reasonable  time:  James  on  Option  Contracts,  1916,  p.  106,  s. 
222;  Mathewson  v.  Beatty  et  al  (1907),  15  O.L.R.  557  at  575; 
Manning  v.  Carrique  (1915),  34  O.L.R.  453  at  455,  25  D.L.R.  840. 
This  rule  applies  even  where  there  is  provision  for  termination 
on  notice. 

It  cannot  be  said  that  the  agreement  was  ratified  by  the 
shareholders,  because  it  is  not  even  shown  that  they  had  knowl- 
edge of  it.  . 

There  was  no  consideration  for  the  1943  agreement,  because 
old  debts  had  been  wiped  out  and  there  could  be  no  future 
financing  since  a merger  had  then  been  decided  upon.  Moreover, 
because  of  their  position,  no  contractual  relationship  could  have 
been  constituted  between  these  two  companies. 

Gray’s  participation  in  the  1936  agreement  does  not  estop 
him  from  complaining  of  subsequent  wrongdoing:  Mosely  v. 
Koffyfontein  Mines,  Limited,  [1911]  1 Ch.  73,  affirmed  sub 
nom.  Koffyfontein  Mines,  Limited  v.  Mosely,  [1911]  A.C.  409, 
followed  in  Smith  v.  Humbervale  Cemetery  Co.  (1915),  33 
O.L.R.  452,  22  D.L.R.  773. 

We  also  rely  on  s.  93  of  The  Companies  Act,  as  interpreted 
in  Re  Owen  Sound  Lumber  Co.  (1917),  38  O.L.R.  414,  33  D.L.R. 
487.  The  by-laws  cannot  make  the  contract  good  when  there 
was  no  quorum  of  the  directors  competent  to  act. 

G.  W.  Mason,  K.C.  (J.  T.  Weir,  with  him),  for  the  defendant 
Yellowknife:  The  trial  judge  made  a specific  finding  as  to  Gray’s 
credibility. 

When  circumstances  have  changed,  directors  are  not  justi- 
fied in  acting  on  an  old  resolution.  The  effect  of  taking  up 
these  shares  under  the  option  was  to  give  Bear  the  majority 
necessary  to  force  a merger  of  Bear  and  Yellowknife,  and  this 
invalidates  the  transaction:  Fraser  v.  Whalley  (1864),  2 Hem. 
& M.  10,  71  E.R.  361.  The  reason  for  the  original  option  was 
to  obtain  money  for  the  development  of  Yellowknife’s  mining 
claims. 
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Bear  was  still  in  the  position  of  a promoter  to  Yellowknife: 
cf.  5 Halsbury,  2nd  ed.  1932,  p.  106,  para.  189.  There  had  been 
nothing  to  terminate  that  relationship  within  the  rules  in  Eden 
V.  Ridsdales  Railway  Lamp  and  Lighting  Company^  Limited 
(1889),  23  Q.B.D.  368,  and  GlucTcstein  v.  Barnes,  [1900]  A.C. 
240.  The  onus  was  on  Bear  to  prove  the  propriety  of  the 
transaction:  Cook  v.  Deeks  et  al.,  [1916]  1 A.C.  554,  27  D.L.R. 
1;  Shaw  v.  Union  Trust  Co.  Limited  (1915),  35  O.L.R.  146  at 
152,  26  D.L.R.  757;  Wade  v.  Kendrick  et  al.  (1905),  37  S.C.R. 
32  at  53;  23  Halsbury,  2nd  ed.  1936,  p.  39,  para.  56;  Nocton  v. 
Lord  Ashburton,  [1914]  A.C.  932;  Henderson  v.  Strang  et  al., 
60  S.C.R.  201  at  208,  54  D.L.R.  674,  [1920]  1 W.W.R.  982. 

Directors  are  ‘‘interested”  in  a company  by  reason  of  being 
directors:  Transvaal  Lands  Company  v.  New  Belgium  {Trans- 
vaal) Land  and  Development  Company,  [1914]  2 Ch.  488; 
Ernest  v.  Nicholls  (1857),  6 H.L.  Cas.  401,  10  E.R.  1351. 

The  number  of  directors  of  Yellowknife  was  never  legally 
increased  in  accordance  with  s.  90  of  the  Ontario  Companies 
Act.  Strict  compliance  with  the  Act  is  required:  Manes  Tailor- 
ing Co.,  Limited  v.  Wilson  (1907),  14  O.L.R.  89  at  96;  Chris- 
topher et  al.  V.  Noxon  et  al.  (1883),  4 O.R.  672  at  686.  Actu- 
ally, when  the  option  was  granted  in  1936,  the  number  of 
directors  was  four.  If  the  number  had  been  validly  raised  to 
five,  the  four  could  act  only  for  limited  purposes.  Moreover, 
there  must  be  a quorum  of  directors  competent  to  act:  In  re 
Cleadon  Trust,  Limited,  [1939]  Ch.  286;  5 Halsbury,  p.  338; 
In  re  Creymouth  Point  Elizabeth  Railway  and  Coal  Company, 
Limited;  Yuill  v.  Creymouth  Point  Elizabeth  Railway  and  Coal 
Company,  Limited,  [1904]  1 Ch.  32;  Young  v.  The  Naval, 
Military,  and  Civil  Service  Co-operative  Society  of  South  Africa, 
Limited,  [1905]  1 K.B.  687. 

Buyers  of  shares  are  not  deemed  to  buy  with  knowledge 
of  all  the  by-laws  because  only  shareholders  are  entitled  to 
demand  to  see  the  by-laws. 

We  also  refer  to  the  following  cases:  Rountree  v.  The  Syd- 
ney Land  and  Loan  Company,  (1907),  39  S.C.R.  614;  Tiessen 
V.  Henderson,  [1899]  1 Ch.  861  at  870;  Pacific  Coast  Coal  Mines, 
Limited  et  al.  v.  Arbuthnot  et  al.,  [1917]  A.C.  607,  36  D.L.R. 
564,  [1917]  3 W.W.R.  762;  Baillie  v.  Oriental  Telephone  and 
Electric  Company,  Limited,  [1915]  1 Ch.  503  at  515;  Shimmin 
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i;.  Clark,  45  B.C.R.  355,  [1932]  2 W.W.R.  370,  [1932]  3 D.L.R. 
702  at  707,  715,  14  C.B.R.  138;  Omnium  Electric  Palaces, 
Limited  v.  Baines,  [1914]  1 Ch.  332;  Lumbers  v.  Fretz,  62 
O.L.R.  635,  [1928]  4 D.L.R.  269,  affirmed  63  O.L.R.  190,  [1929] 
1 D.L.R.  51;  Wegenast,  Canadian  Companies,  1931,  pp.  205,  236. 

A,  G.  Slaght,  K.C.,  in  reply:  The  directors  who  held  office 
in  1943  came  into  office  only  after  the  promotion  of  Yellowknife 
was  completed.  [Laidlaw  J.A.:  May  one  not  be  a promoter 
after  incorporation,  e.g.,  by  financing  or  commencing  develop- 
ment?] If  that  is  being  a promoter,  then  Bear  was  a promoter. 
[Roach  J.A.  : Then  was  it  not  necessary  to  have  an  independent 
board?]  No,  the  company  took  the  risk  of  the  Court’s  scrutiny. 
Industrial  life  is  full  of  subsidiary  companies  and  interlocking 
directorates.  When  that  situation  arises,  care  must  be  exercised, 
but  transactions  are  not  necessarily  invalid. 

Cur.  adv.  vult. 

20th  November  1947.  Robertson  C.J.O.: — This  is  an  ap- 
peal by  the  defendant  Bear  Exploration  and  Radium  Limited 
from  the  judgment  of  the  Chief  Justice  of  the  High  Court, 
dated  24th  August  1946,  after  the  trial  of  the  action  by  him 
at  Toronto,  without  a jury.  By  the  judgment  appealed  from 
it  was  declared  that  the  allotment  and  issue  of  700,000  shares 
of  Yellowknife  Gold  Mines  Limited  to  the  appellant,  on  or  about 
15th  November  1944,  and  the  certificate  or  certificates  repre- 
senting the  said  shares  were  and  are  void  and  should  be  can- 
celled, and  the  share  register  of  Yellowknife  Gold  Mines  Limited 
corrected  accordingly.  The  judgment  also  granted  certain  in- 
cidental relief,  with  a reference  to  the  Master. 

The  700,000  shares  in  question  were  taken  up  by  the  ap- 
pellant under  a certain  option  agreement  dated  4th  July  1936, 
between  Yellowknife  Gold  Mines  Limited  and  the  appellant. 
This  option,  the  judgment  appealed  from  also  declared  to  be 
void.  This  option  of  July  1936  purported  to  cover  all  the  un- 
issued shares  of  Yellowknife  Gold  Mines  Limited,  and  the 
option  price  was  30c.  per  share.  By  the  terms  of  the  agreement 
of  July  1936  the  option  might  be  terminated  by  the  Yellowknife 
Company  on  ten  days’  notice  in  writing  at  any  time.  The 
appellant  claimed  that  by  agreement  of  the  27th  July  1943  the 
terms  of  the  said  option  were  extended  for  two  years  from  that 
date,  and  were  further  extended  as  to  any  shares  still  unissued 
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by  a later  agreement  of  the  19th  July  1945.  The  relevant  facts 
are  fully  discussed  in  the  judgment  of  the  learned  Chief  Justice 
of  the  High  Court,  and  I have  had  occasion,  in  my  reasons  for 
judgment  upon  an  appeal  between  the  same  parties  in  another 
action,  to  discuss  the  extension  of  this  option  on  the  27th  July 
1943. 

The  appellant,  the  Bear  Company,  in  1934  had  procured 
the  incorporation  of  the  Yellowknife  Company,  and  on  its  in- 
corporation had  transferred  to  the  Yellowknife  Company  certain 
mining  claims,  and  had  taken  as  the  consideration  therefor 
a large  number  of  Yellowknife  shares,  by  virtue  of  which  Bear 
became,  and  continued  to  be  until  after  the  transactions  in 
dispute,  the  majority  shareholder  of  Yellowknife.  There  were 
always  other  shareholders  of  Yellowknife,  and  at  the  time  of 
the  transactions  in  question  there  were  a large  number  of 
Yellowknife  shares  held  by  others  than  the  appellant  Bear. 

By  the  agreement  of  4th  July  1936,  already  mentioned,  it 
was  set  forth  that  the  appellant  Bear  had  undertaken  to  finance 
and  manage  the  development  of  the  mining  properties  of  Yellow- 
knife, and  the  giving  of  the  option  was  a term  of  that  arrange- 
ment. 

There  is  a dispute  between  the  respondent  Gray  and  the 
appellant  Bear  as  to  whether  the  agreement  of  4th  July  1936 
ever  really  became  an  effective  agreement.  The  learned  Chief 
Justice  of  the  High  Court  has  found  against  the  appellant  Bear 
upon  that  matter.  In  the  view  I take  of  the  matter  it  is  not 
of  vital  importance  whether  that  agreement  became  an  effective 
agreement.  The  appellant  Bear,  in  July  1943,  assumed  that 
the  agreement  of  July  1936  still  remained  a valid  and  subsist- 
ing agreement,  and  acted  upon  that  agreement.  The  appellant 
Bear  not  only  acted  upon  that  agreement  in  connection  with 
the  option  it  claimed  to  have,  but  also  assumed  that  it  still 
occupied  the  position  of  manager  of  the  operations  of  Yellow- 
knife. 

It  is  further  to  be  stated,  as  I have  more  fully  set  forth  in 
my  reasons  for  judgment  in  the  other  appeal  already  referred 
to,  that  early  in  1943,  and  perhaps  before  that  time,  there  had 
been  some  criticism,  by  certain  shareholders  of  the  appellant 
Bear,  of  the  conduct  of  the  company’s  affairs  by  its  then  board 
of  directors,  of  whom  the  respondent  was  one,  and,  I take  it. 
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the  predominant  one.  A matter  particularly  attacked  was  the 
delay  in  bringing  to  completion  certain  negotiations  that  had 
been  in  progress  with  Ventures  Limited  for  the  development 
of  the  properties  of  Giant  Yellowknife,  in  which  both  the  ap- 
pellant Bear  and  the  Yellowknife  Company  were  interested. 
This  dispute  culminated  in  a special  general  meeting  of  the 
shareholders  held  in  April  1943,  at  which  meeting  the  re- 
spondent and  his  fellow-directors  were  replaced  by  others,  not 
only  as  directors  of  the  appellant  Bear,  but  also  as  directors  of 
the  Yellowknife  Company  and  Giant  Yellowknife  Company.  The 
appellant  Bear  was  able,  as  the  majority  shareholder  in  Yellow- 
knife, to  control  the  election  of  directors  of  that  company,  as 
well  as  of  the  directors  of  Giant  Yellowknife.  The  same  in- 
dividuals made  up  the  majority  of  the  newly-elected  boards 
of  both  Bear  and  Yellowknife.  These  persons  were  large  holders 
of  shares  in  Bear,  while  holding  only  one  share  each  in  Yellow- 
knife. The  position,  therefore,  in  July  1943,  was  that  Bear 
had,  as  the  majority  shareholder,  imposed  a board  of  directors 
upon  Yellowknife,  the  majority  of  whom  were  directors  of 
Bear  and  were  largely  interested  in  the  shares  of  Bear  and 
had  only  a nominal  share-holding  in  Yellowknife.  At  the  same 
time  the  appellant  Bear  was  taking  the  position  which  no  one 
could  effectively  contest  at  the  time,  even  if  had  been  known 
to  the  shareholders,  that  it  was  in  charge  of  the  affairs  of 
Yellowknife  as  its  manager  under  the  arrangements  of  1936. 

There  is  some  evidence  available  in  this  action  that  was 
not  put  in,  so  far  as  I can  discover,  on  the  trial  of  the  other 
action  which  I have  mentioned,  bearing  upon  the  matter  of 
Bear’s  position  as  manager  of  Yellowknife.  There  is  to  be 
found  in  the  minutes  of  a meeting  of  the  Bear  directors  on 
the  8th  May  1944,  at  p.  57,  ex.  6,  the  following: 

“Discussion  took  place  with  reference  to  the  charges  to  be 
made  by  this  Company  for  management  of  Yellowknife  Gold 
Mines,  Limited.  This  matter  was  thoroughly  discussed. 

“Upon  motion  regularly  moved,  seconded  and  carried  it 
was  resolved  that  this  Company  do  charge  Yellowknife  Gold 
Mines,  Limited  a management  fee  of  $1,000  per  month  plus  all 
direct  expenses,  commencing  from  June  1st,  1944.” 
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There  is  also  to  be  found  in  the  same  exhibit,  at  p.  59,  in 
the  minutes  of  a meeting  of  the  directors  of  Bear  held  on  the 
6th  July  1944,  the  following: 

“Mr.  Yaeger  raised  the  question  as  to  the  fairness  of  the 
management  fee  of  $1,000  per  month  which  Bear  Exploration 
and  Radium  was  charging  Yellowknife  Gold  Mines,  Limited. 
The  matter  was  discussed  by  all  the  directors.  Mr.  Webster 
pointed  out  that  the  Company  was  causing  a geological  survey 
to  be  made  of  all  the  Yellowknife  claims  and  that  the  Com- 
pany’s engineers  were  supervising  all  the  work  in  connection 
with  the  properties  of  Yellowknife  Gold  Mines,  Limited.  The 
Board  discussed  the  matter  fully  and  agreed  that  the  $1,000 
charge  was  fair  and  reasonable.” 

In  the  minutes  of  a meeting  of  the  directors  of  Yellowknife 
held  on  the  8th  May  1944,  appearing  in  ex.  5,  there  is  the 
following: 

“Upon  motion  regularly  moved,  seconded  and  carried  it  was 
resolved  that  the  Company  do  pay  Bear  Exploration  and 
Radium,  Limited  a management  fee  of  $1,000.00  per  month,  plus 
all  direct  expenses,  commencing  as  of  June  1st,  1944.” 

There  were  four  directors  present  at  the  Yellowknife  meet- 
ing of  the  8th  May  1944,  and  the  same  four,  with  one  other, 
made  up  the  board  of  the  appellant  Bear  at  its  meeting  of  the 
same  date.  I have  not  been  able  to  find  anything  in  the  minutes 
of  either  Bear  or  Yellowknife  referring  to  any  new  appoint- 
ment of  Bear  as  manager  of  Yellowknife,  subsequent  to  4th 
July  1936,  and  the  minutes  I have  quoted  seem  to  support  and 
to  justify  the  inference  that  I thought,  in  the  other  action,  could 
properly  be  made  from  the  entry  in  the  ledger  of  the  appellant 
Bear,  of  charges  at  the  rate  of  $1,000  a month  for  manage- 
ment fee  of  Yellowknife,  that  the  directors  of  Bear,  in  July 
1943,  had  assumed  that  Bear  still  occupied  the  position  of  man- 
ager of  Yellowknife  under  the  agreement  of  4th  July  1936. 

The  relation  in  which  Bear  stood  to  Yellowknife  by  having, 
as  the  holder  of  the  majority  of  Yellowknife’s  issued  shares, 
imposed  upon  Yellowknife  a board  of  directors  all  of  whom 
but  one  were  also  directors  of  Bear,  and  had  substantial  in- 
terests in  Bear,  while  holding  only  one  share  each  in  Yellow- 
knife, and  further  by  having  assumed,  rightly  or  wrongly,  that 
it  was  the  manager  of  Yellowknife’s  operations,  imposed  upon 
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Bear  the  obligation  to  take  no  unfair  advantage  of  its  position. 
The  agreement  of  the  27th  July  1943,  by  which  the  option  on 
all  the  unissued  shares  of  Yellowknife  that — assuming  it  to 
be  good  and  still  available  to  Bear — was  terminable  on  ten 
days’  notice  in  writing,  was  altered  to  make  it  a firm  option 
for  two  years  from  that  date,  was  a completely  one-sided  ar- 
rangement. It  was  wholly  in  the  interests  of  Bear  and  in  no 
aspect  in  the  interests  of  Yellowknife.  Bear  was  under  no 
obligation  to  exercise  the  option  granted  in  1936  and  it  under- 
took no  obligation  when  the  option  was  altered  in  July  1943. 
The  obvious  purpose  of  the  agreement  of  July  1943,  in  the 
circumstances  then  existing,  was  to  secure  to  Bear  the  right 
to  exercise  the  option  to  purchase  the  whole  or  any  part  of 
the  unissued  shares  of  Yellowknife  at  no  increase  in  price, 
in  the  event  that  the  operations  of  the  Frobisher  Company 
under  the  agreement  made  in  the  month  of  June,  should 
result  in  the  shares  of  Yellowknife  becoming  a desirable  pur- 
chase within  the  next  two  years  at  30c.  per  share.  Yellow- 
knife was  thereby  deprived  of  the  chance  of  any  substantial 
profit  from  any  increase  in  the  value  of  its  shares  during  the 
extended  life  of  the  option.  That  chance  was  given  to  Bear, 
at  no  cost  to  Bear. 

Upon  these  grounds  and  the  other  grounds  that  are  fully 
set  forth  in  the  judgment  of  the  Chief  Justice  of  the  High  Court, 
I am  of  the  opinion  that  the  appeal  from  that  judgment  fails, 
and  that  it  should  be  dismissed  with  costs. 

Henderson  J.A.: — I agree  with  the  opinions  of  my  Lord 
the  Chief  Justice  of  Ontario  and  by  brother  Laidlaw. 

Laidlaw  J.A.: — ^This  is  an  appeal  by  the  defendant  Bear 
Exploration  and  Radium  Limited  (herein,  for  convenience,  re- 
ferred to  as  “Bear”)  from  a judgment  pronounced  by  the 
Honourable  the  Chief  Justice  of  the  High  Court  on  the  24th 
August  1946,  after  trial  without  a jury. 

The  action  was  brought  by  the  respondent  Gray  personally 
and  on  behalf  of  himself  and  certain  shareholders  of  Yellow- 
knife Gold  Mines  Limited  (herein,  for  convenience,  referred  to 
as  “Yellowknife”)  against  Yellowknife  and  Bear. 

The  plaintiff  claimed  that  certain  agreements  dated  the  4th 
July  1936,  the  27th  July  1943,  and  the  19th  July  1945,  respec- 
tively, between  Yellowknife  and  Bear  were  void  and  that  the 
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allotment  and  issue  of  700,000  shares  of  Yellowknife  to  Bear 
on  or  about  the  15th  November  1944  was  also  void. 

The  plaintiff  also  claimed  an  injunction  restraining  the 
defendants  and  their  directors  from  allotting  or  issuing  any 
further  treasury  shares  of  Yellowknife  under  the  first-mentioned 
agreement  or  any  extension  or  renewal  thereof. 

The  relief  asked  for  by  the  plaintiff  was  given  by  the  judg- 
ment in  appeal. 

It  is  unnecessary  to  repeat  now  any  of  the  facts  so  care- 
fully stated  by  the  learned  trial  judge  in  his  reasons  for  judg- 
ment, reported  in  [1946]  O.R.  639,  [1946]  4 D.L.R.  229,  and 
I can  add  nothing  useful  to  them. 

The  learned  trial  judge  came  to  the  conclusion  “that  the 
common  directors  of  these  two  companies,  in  bad  faith,  took 
advantage  of  the  fiduciary  position  in  which  they  stood  to  the 
Yellowknife  Company  to  promote  the  interests  of  the  Bear 
Company,  in  which  they  then  were,  or  shortly  afterwards  be- 
came, substantial  shareholders,  all  to  the  great  detriment  of 
the  Yellowknife  Company.”  He  found  “that  the  revival  of  the 
option  of  4th  July  1936  and  the  proposed  merger  of  the  Yellow- 
knife Company  with  the  Bear  Company,  together  with  the 
agreement  of  27th  July  1943,  making  a firm  option  for  two 
years,  was  all  part  of  a fraudulent  plan  to  give  to  the  Bear  Com- 
pany certain  speculative  advantages  in  respect  of  the  prospec- 
tive development  of  the  Giant  claims,  at  the  expense  of  the 
Yellowknife  Company  and  against  its  interest.  The  culmina- 
tion of  this  plan  was  the  allotment  of  the  700,000  shares  of 
the  stock  to  the  Bear  Company  in  November  1944.” 

I have  examined  the  evidence  and  the  exhibits  in  this  case 
with  much  care,  and  considered  in  particular  the  circumstances 
under  which  the  shares  in  question  were  acquired  by  Bear  from 
Yellowknife.  I am  satisfied  that  the  finding  of  the  learned 
trial  judge  that  the  common  directors  of  Bear  and  Yellowknife 
acted  in  bad  faith  is  right,  and  there  is  ample  evidence  to  sup- 
port it.  It  is  an  irresistible  conclusion,  in  my  mind,  as  it  was 
in  his,  that  the  directors  used  their  position  with  Yellowknife 
to  the  great  detriment  of  that  company,  and  in  violation  of 
their  duty  to  it,  for  the  purpose  of  gaining  an  advantage  and 
benefit  for  Bear  and  themselves. 

Ordinarily  an  action  of  this  kind  to  recover  property  of 
a company  should  be  brought  by  and  in  the  name  of  the  com- 


1006 


Ontario  Reports. 


[1947] 


pany,  but  in  certain  cases  a shareholder  may  bring  such  an 
action  in  his  own  name.  One  of  those  cases  is  where  there  is 
a complaint  of  fraud  or  misconduct  on  the  part  of  the  directors. 
In  this  case  there  was  gross  misconduct  of  the  directors.  The 
plaintiff  is  within  the  exception  to  the  general  rule,  emd  there 
is  nothing  disclosed  in  the  evidence  to  preclude  him  from  bring- 
ing the  action. 

When  this  appeal  came  on  for  hearing,  counsel  on  behalf 
of  Yellowknife  made  application  to  the  Court  for  an  order  strik- 
ing out  Yellowknife  as  a party  defendant  in  the  action,  and 
adding  that  company  as  a party  plaintiff,  and  permitting  it 
to  make  all  necessary  amendments.  The  Court  dismissed  that 
application.  Counsel  also  applied  for  an  order  permitting 
Yellowknife  to  amend  its  statement  of  defence.  The  amend- 
ments, if  made,  would  amount  to  an  admission  of  the  allegations 
made  by  the  plaintiff,  and  in  particular  Yellowknife  sought  to 
amend  its  defence  so  as  to  ask  that  the  relief  claimed  in  the 
action  be  granted. 

It  is  my  opinion  that  the  amendments  asked  for  should  not 
be  permitted,  and  the  application  should  be  dismissed.  Under 
the  particular  circumstances,  there  should  be  no  costs  of  the 
application. 

Counsel  for  the  appellant  set  forth  many  grounds  of  appeal 
in  its  notice  of  appeal,  and  sought  to  support  them  in  argument 
before  the  Court.  In  view,  however,  of  the  findings  of  the 
learned  trial  judge,  with  which  I concur,  it  becomes  unnecessary 
to  consider  or  discuss  any  of  those  grounds  of  appeal. 

I would  dismiss  the  appeal  with  costs. 

Roach  J.A.  agrees  with  Robertson  C.J.O. 

Hogg  J.A.: — I agree  with  my  Lord  the  Chief  Justice  of 
Ontario  and  my  brother  Laidlaw. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  respondent:  F ashen,  Robertson, 
Aitchison,  Pickup  d Calvin,  Toronto. 

Solicitors  for  the  defendant  Bear,  appellant : Mercer  d 
Bradford,  Toronto. 

Solicitors  for  the  defendant  Yellowknife:  Mason,  Foulds, 
Davidson  d Gale,  Toronto. 
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[COURT  OF  APPEAL.] 

Norfolk  Fruit  Growers  Association  v*  Quance> 

Taxation  — • Municipal  Business  Assessment  — Buildings  Exempt  from 

Taxation,  hut  not  from  Assessment — Necessity  for  Including  Value 

of  Buildings  in  Business  Assessment — The  Assessment  Act,  R.S.O. 

1937,  c.  272,  ss.  1(0  (iv),  4(23),  8(1),  23  et  seq.,  39. 

Where  buildings  are  exempted  from  taxation,  but  not  from  assess- 
ment, their  value  is  to  be  included  in  the  making  of  a business  as- 
sessment, since  that  assessment  is  based  upon  “the  assessed  value 
of  the  land”,  and  “land”,  by  s.  1 of  The  Assessment  Act,  includes 
buildings.  In  re  J.  D.  Shier  Lumber  Company  Assessment  (1907), 
14  O.L.R.  210;  Re  Hydro-Electric  Power  Commission  of  Ontario  and 
City  of  Hamilton  (1920),  47  O.L.R.  155,  considered. 

An  appeal  by  stated  case  from  the  judgment  of  Brickenden 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Norfolk. 

6th  and  7th  November  1947.  The  appeal  was  heard  by 
Henderson^  Roach  and  Hogg  JJ.A. 

W.  P.  Mackay,  K.C.,  for  the  appellant:  The  effect  of  s.  4(23) 
of  The  Assessment  Act,  R.S.O.  1937,  c.  272,  is  to  exempt  the 
respondent’s  building  from  taxation,  but  not  from  assessment. 
There  are  express  provisions  in  the  Act  creating  exemption  from 
assessment,  but  this  is  not  one  of  them.  The  building  being 
properly  assessed,  its  value  must  be  included  in  computing  the 
value  of  the  “land”  for  purposes  of  business  tax  under  s.  8.  If 
the  Legislature  had  intended  to  remove  these  buildings  entirely 
from  consideration  in  matters  of  taxation,  it  would  have  said  so. 
Business  tax  is  not  a real  property  tax,  but  a personal  tax  com- 
puted on  the  value  of  property. 

A.  M.  W inter y for  the  respondent:  Our  exemption  extends 

to  all  taxation  under  The  Assessment  Act.  This  case  is  governed 
by  In  re  J.  D.  Shier  Lumber  Company  Assessment  (1907),  14 
O.L.R.  210,  as  the  judge  below  held.  The  Assessment  Act  must 
be  construed  strictly  against  municipalities,  and  a strict  con- 
struction of  the  Act  does  not  make  us  liable  for  any  taxation 
on  the  value  of  the  building. 

As  to  the  proper  procedure  in  the  imposition  of  a business 
tax,  see  Hiram  Walker-Gooderham  d Worts  Limited  and  Sub- 
sidiaries Holding  Company  Limited  v.  The  City  of  Windsor, 
[1947]  O.R.  488,  [1947]  4 D.L.R.  182.  I refer  also  to  Glenn  and 
Babb  V.  Schofield,  [1928]  S.C.R.  208  at  210,  [1928]  2 D.L.R.  319. 

W.  P.  Mackay,  K.G.,  in  reply. 


Cur.  adv.  vult. 
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22nd  November  1947.  The  judgment  of  the  Court  was  deliv- 
ered by 

Roach  J.A.: — ^This  is  an  appeal  by  the  assessor  of  the  Munic- 
ipal Corporation  of  the  Town  of  Simcoe  in  the  County  of  Norfolk 
from  the  judgment  of  the  County  Court  Judge  of  the  County 
of  Norfolk  by  way  of  a case  stated  by  the  said  judge  pursuant 
to  the  provisions  of  s.  85  of  The  Assessment  Act,  R.S.O.  1937, 
c.  272.  The  case  stated  is  as  follows: 

“1.  Norfolk  Fruit  Growers  Association  is  a corporation 
without  share  capital  incorporated  under  the  provisions  of  ‘an 
act  to  provide  for  the  incorporation  of  Co-operative  Cold  Stor- 
age Associations,  63  Victoria  Chapter  26  (Ontario)’  and  whose 
members  are  engaged  in  the  growing  of  fruit  crops,  mostly  in 
the  County  of  Norfolk.  It  has  on  West  Street  in  the  Town  of 
Simcoe  a large  fire-proof  cold  storage  building  in  which  its 
equipment  and  plant  are  contained  and  its  executive  offices  as 
well.  The  value  of  the  land  and  building  is  not  in  dispute  and  no 
objection  as  to  quantum  is  made  to  the  assessment  of  the  land 
at  Thirty-six  hundred  Dollars  ($3,600.00)  and  of  the  building  at 
One  Hundred  Thousand  Dollars  ($100,000.00)  so  far  as  this 
appeal  is  concerned. 

“2.  In  this  building  the  Association  receives  the  crops  of 
fruit  from  its  members,  issuing  receipts  to  each  individual 
member  for  quantities  and  grades  delivered.  In  order  to  main- 
tain orderly  marketing  of  the  fruit  some  is  placed  in  cold  stor- 
age and  held  for  sale  during  the  apple  marketing  season.  The 
fruit  is  then  graded  and  packed  and  sold  in  the  various  markets 
and  the  proceeds  of  the  sales  less  the  costs  of  operation  are  dis- 
tributed to  the  growers  pro  rata  on  a basis  of  variety  and  grade. 
The  Association  buys  in  quantity,  and  sells  to  the  members 
insecticides,  spray  materials,  containers  and  generally  material 
of  use  to  the  members  in  the  growing  of  their  crops  and  any 
profit  or  savings  becomes  a credit  to  the  cost  of  operation.  For 
a number  of  years  the  Association  has  also  had  for  rent  to  its 
members  and  to  the  public  generally  individual  cold  storage 
lockers  on  a rental  basis  for  the  storage  of  foods. 

“3.  Membership  in  the  Association  is  open  to  any  fruit 
grower  in  the  County  of  Norfolk  who  agrees  to  abide  by  the 
by-laws  and  Marketing  Agreement  of  the  Association  and  who 
is  approved  of  by  the  Board  of  Directors,  who  are  growers  and 
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who  are  elected  by  the  members.  The  capital  required  is  pro- 
vided by  a Revolving  Loan  Account  and  each  member  provides 
a loan  on  the  basis  of  three  and  one  third  cents  (3  l/3c.)  per 
hamper  of  apples  delivered  to  the  Association  each  year.  Capital 
provided  in  this  manner  in  excess  of  the  needs  of  the  Associa- 
tion is  repaid  to  the  oldest  outstanding  accounts  keeping  this 
account  a perpetual  revolving  account.  Each  member  pays  the 
membership  fee  of  One  Dollar  ($1.00)  per  year  and  the  business 
of  the  Association  is  conducted  on  the  basis  of  one  vote  for  each 
member  regardless  of  volume. 

‘‘4.  The  Association  has  been  aided  by  way  of  loan  and 
grant  by  the  Province  of  Ontario  and  grant  from  the  Dominion 
of  Canada  within  the  meaning  of  Section  4(23)  of  the  Assess- 
ment Act  and  pursuant  to  that  Section  the  buildings  and  other 
structures  used  by  the  Association  have  not  been  taxed  by  the 
Corporation  of  the  Town  of  Simcoe  as  they  are  exempt  from 
real  property  taxation  under  the  subsection  above  referred  to 
which  limits  the  exemption,  however,  to  such  buildings  and 
not  to  the  land  except  to  the  extent  that  the  same  may  be 
exempted  under  the  provisions  of  Section  405  of  the  Municipal 
Act  which  is  not  here  applicable.  The  Appellant  has  always 
paid  business  tax  computed  by  reference  to  the  value  of  the 
land  only. 

'‘5.  The  Court  of  Revision  of  the  Town  of  Simcoe  on  the 
29th  day  of  April,  1947,  ruled  that  the  Association  must  pay 
business  tax  under  Section  8 of  the  Assessment  Act  on  the 
valuation  of  Three  Thousand  Six  Hundred  Dollars  for  the  land 
and  One  Hundred  Thousand  Dollars  for  the  building  and  this 
decision  was  appealed  by  the  Association  to  me  and  this  Appeal 
came  up  for  hearing  on  the  13th  day  of  June,  1947.  At  the  said 
hearing,  pursuant  to  Section  85(2)  of  the  Assessment  Act,  I 
was  requested  to  make  a note  of  two  questions  of  law  or  con- 
struction and  to  state  the  same  in  the  form  of  a special  case  for 
the  Court  of  Appeal.  These  questions  were  as  follows: 

“(1)  Is  the  Association  liable  to  business  assessment  to  be 
computed  by  reference  to  the  assessed  values  of  both  land  and 
buildings  occupied  by  it  or 

“(2)  Is  the  business  assessment  on  which  taxes  are  to  be 
levied  limited  to  the  assessed  value  of  the  land  only? 
and  these  questions  are  accordingly  submitted  for  the  opinion 
of  the  Court  of  Appeal.” 
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The  learned  County  Court  Judge  on  the  appeal  to  him  re- 
versed the  decision  of  the  court  of  revision  and  held  that  the 
appellant  was  liable  for  business  assessment  computed  on  the 
value  of  the  land  only.  It  was  argued  on  behalf  of  the  assessor 
before  him,  and  it  was  likewise  argued  before  us,  that  the  busi- 
ness assessment  should  be  computed  by  reference  to  the  assessed 
values  of  both  land  and  buildings  occupied  by  the  Association. 
In  my  opinion,  that  contention  must  prevail. 

The  relevant  sections  of  The  Assessment  Act  are  as  follows: 
“1.  (i)  ‘Land,’  ‘real  property’  and  ‘real  estate’  shall  include: 
“(iv)  All  buildings,  or  any  part  of  any  building,  and  ail 
structures,  machinery  and  fixtures  erected  or  placed  upon,  in, 
over,  under  or  affixed  to  land;” 

“4.  All  real  property  in  Ontario  . . . shall  be  liable  to 
taxation  subject  to  the  following  exemptions: 

“23.  The  buildings  and  other  structures  erected  or  placed 
upon  the  lands  of  a corporation  which  occupies  the  same  for  the 
purposes  of  carrying  on  a cold  storage  plant,  if  such  corporation 
is  or  has  been  aided  by  way  of  loan  or  grant  by  the  Governments 
of  Canada  and  Ontario,  or  either  of  them;  provided  that  such 
exemption  shall  not  apply  to  the  land  upon  which  such  buildings 
or  structures  are  erected  or  placed  except  to  the  extent  the  same 
may  be  exempted  under  the  provisions  of  section  405  of  The 
Municipal  Act.’’ 

“8.  (1)  Irrespective  of  any  assessment  of  land  under  this 
Act,  every  person  occupying  or  using  land  for  the  purpose  of  any 
business  mentioned  or  described  in  this  section  shall  be  assessed 
for  a sum  to  be  called  ‘business  assessment’  to  be  computed  by 
reference  to  the  assessed  value  of  the  land  so  occupied  or  used 
by  him,  as  follows”:  Then  follow  a number  of  subsections  deal- 
ing with  various  types  of  business  and  fixing  the  rate  of  assess- 
ment. 

By  virtue  of  s.  23  and  following  sections,  certain  duties  are 
imposed  upon  assessors: 

An  assessor  shall  prepare  an  assessment  roll  in  which,  after 
diligent  inquiry,  he  shall  set  down  according  to  the  best  infor- 
mation to  be  had,  certain  particulars  including  the  description 
of  the  land  and  then  further  particulars  in  separate  columns  of 
his  assessment  roll;  in  col.  14,  the  actual  value  of  the  real 
property  exclusive  of  the  building;  in  col.  15,  the  value  of  the 
buildings  as  determined  under  s.  39;  in  col.  16,  the  total  actual 
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value  of  the  land;  in  col.  17,  the  total  amount  of  taxable  land; 
and  in  col.  19,  the  total  value  of  land  exempt  from  taxation  or 
liable  for  local  improvements  only. 

Then  by  s.  39(2)  it  is  provided  that  in  assessing  lands  having 
buildings  thereon,  the  value  of  the  land  and  buildings  shall  be 
ascertained  separately,  etc. 

The  learned  County  Court  Judge,  as  appears  Trom  his 
reasons  attached  to  the  stated  case,  was  guided  by  his  inter- 
pretation of  the  decision  of  this  Court  in  In  re  J.  D.  Shier  Lumber 
Company  Assessment  (1907),  14  O.L.R.  210  and  another  deci- 
sion of  this  Court  in  Re  Hydro-Electric  Power  Commission  of 
Ontario  and  City  of  Hamilton  (1920),  47  O.L.R.  155,  52  D.L.R. 
526.  Referring  to  the  Shier  case,  he  said : 

“The  Shier  case,  which  in  certain  respects  applies  to  the  facts 
to  be  decided,  states  that  business  assessment  is  computed  by 
reference  to  the  assessed  value  of  the  land  and  if  the  land  so 
occupied  is  not  subject  to  taxation  or  has  no  assessed  value,  no 
business  assessment  can  be  made  in  respect  of  such  land.  The 
principle  of  the  Shier  case  clearly  states  that  whatever  may  be 
exempt  and  not  subject  to  taxation  shall  not  form  any  basis  for 
a business  assessment.” 

With  respect,  the  learned  County  Court  Judge  has  misin- 
terpreted the  Shier  case.  In  that  case  it  was  pointed  out  that 
the  lands  were  not  assessable  under  The  Assessment  Act;  that 
they  were  property  of  the  Crown  exempt  from  taxation.  The 
ratio  of  that  decision  is  that  the  lands  not  being  assessable — 
and  in  the  circumstances  of  that  -case  neither  were  the  buildings 
— there  could  be  no  business  assessment  by  reference  to  the 
“assessed  value  of  the  land  occupied”.  That  is  made  quite  clear 
— if  there  could  otherwise  be  any  doubt  from  any  other  part  of 
the  reasons — by  what  is  said  by  Maclaren  J.A.,  at  the  bottom  of 
p.  230:  “Here  the  land  has  no  assessed  value  and  has  not  been 
assessed,  so  that  the  foundation  is  wanting.” 

In  the  second  case  to  which  the  learned  County  Court  Judge 
refers  it  is  made  quite  plain  that  a business  tax  is  a personal 
tax  and  not  a tax  on  real  or  personal  property.  It  is  computed 
by  reference  to  the  value  of  the  land — and  under  the  interpre- 
tation section,  land  includes  buildings — occupied  or  used  by  the 
person  to  be  assessed. 

Where  buildings  are  not  to  be  assessed,  the  Act  says  so,  as 
for  example  in  s.  39(4). 
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While  s.  4(23)  exempts  the  buildings  and  other  structures  of 
the  Association  erected  on  the  lands  occupied  by  it  from  land 
tax,  the  assessed  value  of  those  buildings  must  be  taken  into 
consideration  in  fixing  the  business  assessment  under  s.  8. 

The  appeal  should,  therefore,  be  allowed  and  the  first  ques- 
tion contained  in  the  case  stated  should  be  answered  in  the 
affirmative  and  the  second  question  in  the  negative. 

Appeal  allowed. 

Solicitor  for  the  appellant:  W.  P.  Mackay,  Simcoe. 

Solicitors  for  the  respondent:  Winter  d Brimage^  Simcoe. 


[COURT  OF  APPEAL.] 

The  Board  of  Trustees  of  Wasaga  Beach  v*  Fielding* 

Highways  — ■ Constitution  — ■ Registration  of  Plan  — Highway  Shown  as 
Bordering  Subdivision  — Sufficiency  of  Evidence  — The  Surveys  Act, 
R.S.O.  1937,  c.  232,  ss.  11,  12  — The  Registry  Act,  R.S.O.  1937,  c.  170. 

A municipal  corporation  sued  for  an  injunction  to  prevent  the  defendant 
from  erecting  a building  in  such  a way  as  to  obstruct  an  alleged 
street  within  the  municipality.  The  defendant  pleaded  that  the  land 
on  which  he  proposed  to  erect  the  building  was  not  part  of  a street, 
but  was  his  property. 

Held,  the  action  must  fail  for  want  of  proof.  The  plaintiff  had  not 
proved  the  existence  of  the  street,  or  that  the  soil  and  freehold  was 
vested  in  it.  There  was  not  sufficient  evidence  to  justify  any  findings 
of  fact  in  the  plaintiff’s  favour,  and  the  matter  was  left  in  a state  of 
pure  speculation. 

Injunctions — Interlocutory  Injunction — Undertaking  as  to  Damages — 
Discretion  of  Trial  Judge  as  ‘to  Damages  if  Action  Dismissed — 
Appeal. 

Where  a plaintiff,  having  obtained  an  interlocutory  injunction,  fails  at 
the  trial,  the  jurisdiction  of  the  trial  judge  to  direct  a reference  as  to 
the  damages  suffered  by  the  defendant  by  reason  of  the  injunction, 
and  to  give  judgment  for  the  amount  of  damages  so  found,  is  a dis- 
cretionary one.  The  Court  of  Appeal  will  not  interfere  with  his 
exercise  of  this  discretion  if  no  error  is  made  to  appear  in  his  reasons 
therefor. 

Judgment  of  LeBel  J.,  ante,  p.  321,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  LeBel  J., 
ante,  p.  321,  dismissing  the  action. 

12th  and  13th  June  1947.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

R.  F.  Wilson,  K.C.,  for  the  plaintiff,  appellant. 

J.  F.  Woods,  K.C.,  for  the  defendant,  respondent. 
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27th  November  1947.  The  judgment  of  the  Court  was 
delivered  by 

Laidlaw  J.A.: — ^This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  Mr.  Justice  LeBel  dated  the  8th  April  1947,  dis- 
missing the  action  with  costs  and  a counterclaim  without  costs. 
The  claim  as  made  in  the  writ  of  summons  when  it  was  issued 
was  for  an  injunction  restraining  the  defendant,  his  servants, 
workmen  and  agents  from  erecting  or  causing  to  be  erected  or 
continuing  to  erect  any  building  or  structure  upon  any  part  of 
certain  land  alleged  to  be  a highway  or  public  street.  In  accord- 
ance with  that  claim,  an  interim  injunction  was  granted  by 
Barlow  J.  Thereafter,  upon  application  made  to  Schroeder  J. 
for  an  order  continuing  the  interim  injunction  until  the  trial  or 
other  final  disposition  of  the  action,  the  plaintiff  was  granted 
leave  to  amend  the  writ  of  summons  by  adding  to  the  endorse- 
ment thereon  a claim  “for  an  injunction  restraining  the  defend- 
ant, his  servants,  workmen  and  agents  from  commencing  to  con- 
struct, altering,  repairing,  enlarging  or  removing  any  building 
or  structure  in  the  said  Improvement  District  of  Wasaga  Beach 
until  a permit  therefor  has  been  obtained  pursuant  to  the  pro- 
visions of  the  plaintiff’s  by-law  No.  12”.  The  order  was  made 
by  Mr.  Justice  Schroeder  on  the  17th  June  1946,  as  applied  for, 
continuing  the  injunction  granted  by  Mr.  Justice  Barlow,  and, 
in  addition  thereto,  an  injunction  was  granted  in  conformity 
with  the  claim  as  made  in  the  amendment  to  the  endorsement 
on  the  writ. 

The  statement  of  claim  was  delivered  on  the  19th  August 
1946,  and  it  is  desirable  to  refer  with  some  particularity  to  cer- 
tain allegations  therein.  After  setting  forth  that  the  plaintiff 
is  deemed  to  be  a municipal  corporation  established  under  cer- 
tain sections  of  The  Municipal  Act,  R.S.O.  1937,  c.  266,  as 
amended,  the  following  allegations  appear  in  para.  2 : 

“There  is  situate  within  the  boundaries  of  the  said  municipal 
corporation  a highway  or  public  street  known  as  Willow  Street, 
which  said  highway  or  public  street  is  shown  on  a plan  of  sub- 
division of  part  of  lot  No.  10  in  the  16th  concession  of  the 
Township  of  Sunnidale  filed  in  the  Registry  Office  for  the  Regis- 
try Division  of  the  said  County  on  the  30th  day  of  January, 
1883,  as  Plan  No.  360.  The  plaintiff  says  and  the  fact  is  that 
no  part  of  the  said  highway  or  public  street  has  been  stopped  up 
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or  closed  according  to  law  and  that  the  soil  and  freehold  therein 
is  and  has  been  at  all  material  times  vested  in  the  plaintiff.” 

It  is  then  further  alleged,  inter  alia^  that  the  defendant  is  the 
owner  of  certain  lands  abutting  on  the  easterly  limit  of  the  said 
highway  or  public  street;  that  subsequent  to  the  14th  May 
1946  the  defendant  wrongfully  obstructed  the  said  highway  or 
public  street  by  causing  to  be  erected  a concrete  foundation  wall 
or  abutment  and  a wooden  superstructure,  parts  of  which  en- 
croached upon  portions  of  the  said  highway  or  public  street; 
that  the  said  structure  was  constructed,  altered  or  enlarged 
contrary  to  and  in  violation  of  the  provisions  of  By-law  no.  12, 
duly  passed  by  the  plaintiff  on  the  14th  May  1946;  and  that  the 
defendant  wrongfully  maintained  the  said  obstruction  and  wrong- 
fully refused  to  remove  the  same  although  requested  so  to  do  by 
the  plaintiff.  In  para.  8 the  plaintiff  claims  judgment  continu- 
ing perpetually  the  injunction  granted  by  the  order  of  Barlow 
J.  and  continued,  as  before  mentioned,  by  order  of  Schroeder  J. 
dated  the  17th  June  1946;  and  judgment  continuing  perpetually 
the  injunction  granted  on  the  same  date  by  Schroeder  J.  restrain- 
ing the  defendant,  his  servants,  workmen  and  agents  from  com- 
mencing to  construct,  altering,  repairing,  enlarging  or  remov- 
ing any  building  or  structure  in  the  said  improvement  district 
of  Wasaga  Beach  until  a permit  therefor  has  first  been  obtained 
pursuant  to  the  provisions  of  the  plaintiff’s  By-law  no.  12.  The 
plaintiff  also  asked  for  judgment  requiring  the  removal  of  the 
obstructions,  for  the  costs  of  the  action,  and  generally  for  further 
and  other  relief. 

The  defendant,  by  his  statement  of  defence,  expressly  denied 
the  allegations  in  the  statement  of  claim  and  put  the  plaintiff 
to  the  strict  proof  thereof.  He  then  alleged,  inter  alia^  “that  the 
said  tract  of  land  known  as  Willow  Street  does  not  form  part  of 
the  lands  sub-divided  by  Registered  Plan  No,  360  for  the  Town- 
ship of  Sunnydale,  and  that  such  tract  of  land  is  not  dedicated 
as  a public  street  by  the  said  Plan”;  that  the  said  tract  of  land  has 
never  been  improved  or  used  as  a public  thoroughfare  and  has 
never  been  accepted  by  any  municipal  corporation  as  a public 
street  or  thoroughfare;  that  the  structure  of  the  defendant 
referred  to  in  the  statement  of  claim  is  built  upon  lands  to  which 
the  plaintiff  has  no  title  and  in  which  the  plaintiff  has  no  interest. 
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but  on  the  contrary  is  built  upon  the  lands  of  the  defendant; 
that  By-law  no.  12  of  the  plaintiff  corporation  is  null  and  void 
and  of  no  effect;  and  that  the  building  operations  referred  to 
in  the  statement  of  claim  were  commenced  by  him  before  the 
14th  May  1946.  He  alleged  that  he  suffered  substantial  dam- 
age by  reason  of  the  injunction  orders  secured  by  the  plaintiff, 
and  relied  upon  the  undertaking  of  the  plaintiff  to  pay  such 
damages.  He  asked  that  the  injunction  orders  be  dissolved  and 
that  there  be  a reference  to  ascertain  the  damages  suffered  by 
him  by  reason  thereof  and  judgment  for  the  amount  of  the 
damages  so  found;  he  also  asked  for  costs  and  “further  relief’. 

The  learned  trial  judge  found,  inter  dlia^  that  there  was  no 
intention  on  the  part  of  the  owner  of  the  lands  shown  on  Plan 
360  to  dedicate  the  part  shown  thereon  as  Willow  Street  to  the 
public  for  use  as  a public  highway  or  street;  that  Willow  Street 
as  shown  on  the  said  Plan  does  not  come  within  any  of  the 
descriptions  of  a common  and  public  highway  contained  in  s. 
453  of  The  Municipal  Act;  that  “this  street  is  not  one  laid  down 
on  Plan  No.  360,  such  as  are  the  other  streets  shown  thereon”; 
and  that  the  plaintiff  has  no  title  to  the  lands  in  dispute. 

The  appellant  in  this  court  asks  that  the  judgment  in  the 
court  below  be  reversed,  that  judgment  be  entered  in  accordance 
with  the  statement  of  claim,  and  that  the  counterclaim  be  dis- 
missed with  costs.  The  respondent  gave  notice  to  the  appellant 
that  upon  the  hearing  of  the  appeal  counsel  on  his  behalf  in- 
tended to  contend  that  the  judgment  appealed  against  should 
be  varied  by  providing  for  a reference  to  be  held  to  ascertain 
the  damages  suffered  by  the  respondent  by  reason  of  the  injunc- 
tion orders  and  for  judgment  in  the  amount  so  found. 

I can  at  once  and  in  one  short  sentence  state  my  conclusion 
in  this  case.  This  action  must  fail  for  want  of  proof.  The  plain- 
tiff did  not  establish  by  evidence  the  allegation  in  para.  2 of  the 
statement  of  claim,  supra,  that  “There  is  situate  within  the 
boundaries  of  the  said  municipal  corporation  a highway  or 
public  street  known  as  Willow  Street,  which  said  highway  or 
public  street  is  shown  on  . . . Plan  No.  360”.  It  did  not  prove 
that  “the  soil  and  freehold  therein  is  and  has  been  at  all  material 
times  vested  in  the  plaintiff”,  as  also  alleged  in  that  paragraph 
of  its  pleading. 
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There  is  no  evidence  that  the  boundaries  of  an  allowance  for 
a side  road  between  lots  9 and  10  were  ever  marked  on  the  land 
lying  between  the  Nottawasaga  River  on  the  south  and  the 
Georgian  Bay  on  the  north,  and  no  plan  made  before  Plan  360 
was  filed  in  evidence  showing  provision  for  such  a road.  There  is 
a plan  filed  in  evidence  and  prepared  by  an  Ontario  land  sur- 
veyor representing  the  location  of  such  a side  road  allowance  to 
the  west  of  Willow  Street,  as  shown  on  Plan  360,  but  it  was  not 
proved  or  suggested  that  the  location  as  represented  thereon 
was  established  by  actual  survey  made  in  the  proper  manner  for 
that  purpose.  If  an  allowance  for  a side  road  between  lots  9 
and  10  was  in  fact  made  at  some  time  prior  to  the  making  and 
registration  of  Plan  360  the  true  location  thereof  is  not  shown 
in  the  evidence  and  it  cannot  be  determined  by  the  Court.  So 
far  as  the  evidence  goes,  such  an  allowance  might  or  might  not 
be  in  a location  where  the  defendant  has  encroached  upon  it  by 
his  work  of  construction. 

Counsel  for  the  plaintiff  conceded  at  trial  and  in  this  court 
that  the  evidence  does  not  establish  that  Willow  Street,  as  shown 
on  Plan  360,  is  in  fact  the  road  or  road  allowance  between  town- 
ship lots  9 and  10  on  the  ground.  If  it  had  been  properly  estab- 
lished by  evidence  that  an  allowance  for  such  a road  had  been 
made  before  the  making  and  registration  of  Plan  360,  and  that 
the  true  location  of  it  was  as  shown  on  Plan  360  as  Willow  Street, 
no  question  would  then  arise  as  to  the  dedication  of  the  land  by 
the  owner  of  lot  10  when  he  made  the  subdivision  of  it.  Like- 
wise, if  the  owner  of  the  land  to  be  subdivided  believed  that 
Willow  Street  as  shown  on  Plan  360  was  the  true  location  of  an 
allowance  for  a side  road  marking  the  westerly  limit  of  his  land, 
he  would  obviously  have  no  intention  of  doing  anything  in  respect 
of  the  title  to  it.  It  may  be  that  both  the  owner  and  the  pro- 
vincial land  surveyor  who  made  Plan  360  on  his  instructions  had 
such  belief;  I do  not  know.  Again,  if  there  was  in  fact  an 
allowance  for  a side  road  between  lots  9 and  10  located  some- 
where to  the  west  of  the  location  shown  on  Plan  360  it  would 
require  strong  evidence  to  prove  that  the  owner  of  the  part  of 
lot  10  to  be  then  subdivided  intended  to  dedicate  part  of  his 
land  to  the  public  for  use  as  a highway  in  addition  to,  or  in  place 
of,  the  allowance  first  made  for  the  side  road.  There  is  no 
evidence  from  which  the  Court  could  find  that  there  was  such 
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an  intention  and  the  whole  matter  is  left  in  a state  of  pure 
speculation. 

Counsel  for  the  appellant  relied  upon  provisions  of  The 
Surveys  Act  in  force  at  the  time  Plan  360  was  registered,  and 
referred  to  ss.  11  and  12  of  The  Surveys  Act,  R.S.O.  1937,  c.  232, 
and  relevant  sections  of  The  Registry  Act,  R.S.O.  1937,  c.  170. 
He  argued  that,  by  virtue  of  the  relevant  statutory  provisions, 
the  land  shown  as  Willow  Street  on  Plan  360  became  a public 
highway.  But  again,  those  provisions  cannot  be  successfully 
employed  unless  and  until  evidence  has  been  adduced  to  make 
them  applicable,  and  they  cannot  be  applied  in  this  case  where 
there  is  no  evidence  to  establish  the  essential  basic  facts. 

The  complaint  of  the  plaintiff  at  the  time  the  action  was 
commenced  was  plainly  that  the  defendant  was  wrongfully 
creating  an  obstruction  on  a highway  vested  in  it.  Later,  when 
an  application  was  made  to  continue  an  interim  injunction 
granted  in  accordance  with  the  claim  made  in  the  writ  of  sumx- 
mons,  the  complaint  was  enlarged  and,  by  leave  granted,  the 
plaintiff  claimed  that  the  structure  was  constructed,  altered  or 
enlarged  contrary  to  and  in  violation  of  By-law  no.  12  duly  passed 
by  the  plaintiff.  The  plaintiff  has  failed,  also,  to  establish  the 
necessary  facts  to  support  a judgment  in  its  favour  in  respect 
of  this  claim.  It  was  not  shown  that  the  provisions  of  the  by-law 
are  applicable  to  the  work  of  construction  by  the  defendant  or 
that  the  facts  are  such  as  entitle  the  plaintiff  to  an  injunction 
restraining  the  defendant  in  the  manner  claimed.  I am  not  pre- 
pared on  the  evidence  to  make  the  necessary  findings  to  sup- 
port this  claim,  and  it  must  accordingly  fail  for  want  of  proof. 

The  contention  of  counsel  for  the  respondent  that  the  learned 
judge  ought  to  have  directed  a reference  to  inquire  into  and 
ascertain  the  amount  of  damages  suffered  by  the  defendant  by 
reason  of  the  injunction  orders  made  in  the  course  of  the  pro- 
ceedings, and  that  judgment  ought  to  be  given  in  favour  of  the 
respondent  for  the  amount  so  found,  cannot  be  given  effect.  The 
learned  judge  carefully  considered  the  jurisdiction  possessed 
by  him  to  direct  such  an  inquiry.  That  jurisdiction  was  a dis- 
cretionary one,  and  I can  find  no  error  whatever  in  the  manner 
of  exercise  of  that  discretion  or  in  the  reasons  leading  to  the 
decision  of  the  learned  judge  at  trial.  I would  not  interfere  with 
his  judgment  in  the  circumstances. 
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Before  leaving  the  case,  I desire  to  make  it  plain  that  it  is 
not  to  be  concluded  or  implied  from  anything  that  I have  said 
that  the  defendant  has  established  any  of  the  material  allega- 
tions made  by  him.  In  particular,  but  without  limitation,  it 
must  not  be  taken  as  a fact  that  the  “tract  of  land  known  as 
Willow  Street  does  not  form  part  of  the  lands  sub-divided  by 
Registered  Plan  No.  360”  or  “that  such  tract  of  land  is  not 
dedicated  as  a public  street  by  the  said  Plan”.  It  was  not  proved 
that  “the  structure  of  the  defendant  referred  to  in  the  state- 
ment of  claim  is  built  upon  lands  to  which  the  plaintiff  has  no 
title  and  in  which  the  plaintiff  has  no  interest”  and  it  was  not 
proved  that  the  structure  was  built  upon  lands  of  the  defend- 
ant, as  alleged  in  para.  4 of  the  statement  of  defence.  I rest  my 
judgment  solely  on  the  ground  that  the  facts  necessary  to 
support  a judgment  in  favour  of  the  plaintiff  have  not  been 
proved  and  no  finding  of  fact  in  favour  of  either  party  can  prop- 
erly be  made  by  the  Court  on  the  available  evidence. 

I would  dismiss  the  appeal  with  costs  and  the  application 
made  by  the  respondent  for  an  order  to  vary  the  judgment  of 
the  Court  below  without  costs. 

Appeal  dismissed  with  costs;  cross-appeal  dismissed  without 
costs. 

Solicitor  for  the  plaintiff,  appellant:  Alan  Van  Every,  Toronto. 

Solicitor  for  the  defendant,  respondent:  John  F.  Woods, 
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Intoxicating  Liquors — Lotions,  etc.,  containing  Alcohol — Possibility  of 
use  as  Alcoholic  Beverage — Bay  Rum  Manufactured  in  Accordance 
with  The  Excise  Act,  1934  {Dom.),  c.  52,  as  amended — Prosecution 
for  Keeping  for  Bale  under  Provincial  Statute — The  Liquor  Control 
Act,  R.8.O.  1937,  c.  294,  ss.  l{h),  64,  65  {as  amended  by  1944,  c.  34, 
s.  11),  87. 

Where  a charge  of  keeping  liquor  for  sale  is  laid  against  a dealer  in  an 
alcoholic  toilet  lotion  (in  this  case,  bay  rum),  and  there  is  evidence 
that  the  preparation  does  not  in  fact  contain  sufficient  medication  to 
prevent  its  use  as  an  alcoholic  beverage,  it  is  no  defence  that  the 
lotion  is  manufactured  in  all  respects  in  strict  compliance  with  the 
provisions  of  The  Excise  Act  with  respect  to  denaturants. 

The  prohibition  against  keeping  liquor  for  sale  is  an  absolute  one  and 
mens  rea  is  therefore  not  an  ingredient  of  the  offence,  to  be  proved 
by  the  Crown.  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918,  quoted  and 
applied;  other  authorities  reviewed. 

The  Liquor  Control  Act  is  intra  vires  of  the  Province  of  Ontario,  even 
where  its  effect  is  to  prohibit  the  sale,  within  Ontario,  of  products 
manufactured  in  strict  accordance  with  The  Excise  Act  and  the 
regulations  thereunder.  Attorney-General  of  Manitoba  v.  Manitoba 
Licence  Holders'  Association,  [1902]  A.C.  73,  applied.  The  two  statutes 
do  not  enter  upon  the  same  field,  at  least  for  the  same  purpose. 

An  APPEAL  by  the  accused  company  from  the  judgment  of 
Factor  Co.  Ct.  J.  of  the  County  Court  of  the  County  of  York, 
dismissing  an  appeal  from  a conviction,  under  The  Liquor 
Control  Act,  R.S.O.  1937,  c.  294,  for  keeping  liquor  for  sale. 

29th  and  30th  September  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

J.  R.  Cartwright^  K.C.  (W.  Proudfoot^  K.C.y  with  him),  for 
the  accused,  appellant:  There  are  three  principal  grounds  of 
appeal : 

I.  The  sections  under  which  this  conviction  was  made  {i.e., 
ss.  l(fc),  64,  65,  as  amended,  and  87  of  The  Liquor  Control  Act, 
R.S.O.  1937,  c.  294),  if  they  have  been  correctly  interpreted  by 
the  judge  below,  are  ultra  vires,  as  being  in  conflict  with  The 
Excise  Act,  1934  (Dom.),  c.  52,  as  amended  by  1937,  c.  29. 

II.  The  sections  (assuming  them  to  be  intra  vires),  if  properly 
construed,  do  not  prohibit  what  was  done  here. 

III.  Mens  rea  is  an  essential  ingredient  of  the  offence  of 
keeping  liquor  for  sale,  and  there  is  no  proof  here  that  the 
appellant’s  officers  had  a guilty  mind. 

I.  Head  2 of  s.  91  of  The  British  North  America  Act  gives 
jurisdiction  to  the  Dominion  Parliament,  not  over  ‘Trade  and 
commerce”  but  over  “the  regulation  of  trade  and  commerce”. 
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The  provisions  of  The  Excise  Act,  and  the  regulations  made 
thereunder,  are  vi^ithin  the  powers  given  to  the  Dominion  both 
under  this  head  and  under  head  3,  referring  to  taxation.  The 
Excise  Act  does  much  more  than  provide  for  the  raising  of 
revenue;  it  goes  a long  way  in  regulating  certain  industries  which 
are  Dominion-wide,  for  the  protection  of  the  public.  We  refer 
particularly  to  ss.  308,  309,  310,  318  and  319,  and  s.  319A,  as 
added  by  1937,  c.  29,  s.  19.  It  is  clearly  established  that  the  bay 
rum  here  in  question  was  manufactured  in  accordance  with  the 
regulations.  [Robertson  C.J.O.:  Is  it  not  possible  to  say  that  the 
prohibitions  of  the  Act  are  necessary  for  the  securing  of  a higher 
revenue  from  the  manufacture  of  beverage  alcohol?]  Yes,  and 
even  if  that  were  the  whole  scope  of  the  Act  (which  we  do  not 
concede)  it  would  still  be  a complete  occupying  of  the  field,  these 
provisions  being  necessarily  incidental  to  the  exercise  of  the 
Dominion’s  power.  The  sections  must  be  read  together  to  ascer- 
tain the  purpose  of  the  legislation,  not  considered  separately. 
Part  VII  of  the  Act  provides  a code  to  regulate  the  whole  in- 
dustry of  manufacturing  and  distributing  denatured,  specially 
denatured,  and  methyl  alcohol.  This  being  so,  the  field  is  fully 
occupied  by  the  Dominion  legislation,  and  the  Province  has  no 
right  to  enter  it:  Attorney -General  of  Canada  v.  Attorney- 
General  for  British  Columbia  et  al.,  [1930]  A.C.  Ill,  [1930]  1 
D.L.R.  194,  [1929]  3 W.W.R.  449. 

Russell  V.  The  Queen  (1882),  7 App.  Cas.  829,  C.R.  [8]  A.C. 
502,  2 Cart.  12,  is  of  value  for  our  present  purposes  chiefly 
because  the  Judicial  Committee  did  not  dissent  from  the  prin- 
ciples applied  by  the  Supreme  Court  of  Canada  in  the  same  case, 
sub  nom.  The  City  of  Fredericton  v.  The  Queen  (1880),  3 S.C.R. 
505  at  533,  543,  559,  2 Cart.  27.  It  is  true  that  these  grounds 
were  later  rejected  by  the  Privy  Council  in  Attorney -General  for 
Ontario  v.  Attorney -General  for  the  Dominion  and  The  Distillers 
and  Brewers^  Association  of  Ontario,  [1896]  A.C.  348  at  362-3, 
C.R.  [11]  A.C.  222,  5 Cart.  295.  Both  these  cases  must  be  read 
now  in  the  light  of  Attorney -General  for  Ontario  et  al.  v.  Canada 
Temperance  Federation  et  al.,  [1946]  A.C.  193,  [1946]  2 D.L.R. 
1,  85  C.C.C.  225,  [1946]  2 W.W.R.  1,  1 C.R.  229.  At  pp.  230-1 
(C.C.C.),  this  judgment  repudiates  the  “emergency”  theory  on 
which  Russell  v.  The  Queen  is  sometimes  based.  The  reason  for 
holding  that  The  Canada  Temperance  Act  was  not  within  the 
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power  as  to  trade  and  commerce  was  that  the  Act  did  not 
regulate,  but  prohibited.  Part  VII  of  The  Excise  Act  is  clearly 
regulatory. 

If  The  Excise  Act  comes  under  any  one  of  the  enumerated 
heads  of  s.  91,  then  the  Province  cannot  enter  the  field  at  all, 
whether  or  not  the  Dominion  had  occupied  it. 

The  conflict  between  the  two  statutes  may  be  summed  up  as 
follows:  The  Dominion  Parliament,  in  valid  legislation,  has  pro- 
vided that  alcohol,  denatured  in  accordance  with  the  regulations, 
may  be  kept  and  sold,  but  may  not  be  sold  as  a beverage.  The 
Province  purports  to  say  that  even  though  alcohol  has  been 
denatured  strictly  in  accordance  with  the  Dominion’s  require- 
ments it  still  may  not  be  kept  for  sale  if  it  is  in  fact  capable  of 
being  drunk.  The  sections  of  the  Ontario  statute  here  applicable, 
if  interpreted  as  they  have  been  in  the  judgment  appealed  from, 
will  completely  stultify  the  operation  in  Ontario  of  Part  VII  of 
The  Excise  Act. 

II.  In  construing  a statute,  every  phrase  and  word  should, 
if  possible,  be  made  effective.  The  Liquor  Control  Act,  as  is 
declared  in  s.  159,  is  designed  to  prohibit  transactions  in  liquor 
within  Ontario,  except  under  Government  control.  The  Province 
could  not  prescribe  the  manner  of  denaturing  to  be  employed,  or 
empower  its  Board  to  sell  denatured  alcohol  as  a beverage.  What 
the  Legislature  aimed  at  by  the  whole  Act,  read  together,  is  this: 
The  Dominion  has  carefully  prescribed  the  way  in  which  alcohol, 
to  be  used  for  many  legitimate  purposes,  shall  be  denatured, 
so  that  it  will  not  be  likely  to  be  used  as  a beverage,  but  it  is 
realized  that  despite  such  treatment  some  people  will  still  drink 
it,  and  the  Province  will  prevent  such  an  abuse  by  prohibiting 
any  person  from  drinking  it,  and  any  person  from  selling  it  for 
that  purpose.  This,  however,  is  not  to  be  an  absolute  prohibition; 
guilty  knowledge  is  an  element  of  the  offence. 

If  the  judgment  in  appeal  is  right,  s.  64(2)  of  The  Liquor 
Control  Act  becomes  meaningless.  The  only  construction  which 
gives  any  reasonable  meaning  to  s.  64(2)  is  that  the  Legislature 
had  it  in  mind  that  a perfectly  legitimate  merchant  might  buy 
a preparation  from  a licensed  manufacturer  and  provided  that 
in  such  circumstances  he  could  not  be  convicted  unless  there  was 
proof  of  the  things  mentioned  in  subs.  2. 

The  magistrate  and  the  County  Court  Judge  were  wrong  in 
finding  as  a fact  that  this  preparation  did  not  contain  sufficient 
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medication  to  prevent  its  use  as  an  alcoholic  beverage.  There  is 
an  important  difference  in  wording  between  s.  l(7c)  and  s.  64. 
Section  64  does  not  speak  of  something  as  being  “capable  of 
human  consumption”,  which  is  all  that  the  Crown  has  proved 
here.  The  reasonable  meaning  of  s.  64,  which  should  be  given 
to  it,  is  that  the  medication  must  be  such  as  to  prevent  its  use 
as  a beverage  in  the  ordinary  course  of  human  experience.  All 
that  the  Crown  has  proved  is  that  it  is  possible  to  drink  this 
bay  rum.  “Prevent”  is  a significant  word.  Any  liquid  can  be 
swallowed,  and  the  only  way  in  which  its  use  as  a beverage  can 
be  prevented,  in  a literal  sense,  is  by  thickening  it  to  such  an 
extent  that  it  cannot  be  swallowed.  Once  it  is  shown,  as  it 
was  here,  that  there  is  such  medication  as  complies  with  the 
Dominion  regulations,  and  such  that  an  ordinary  person  would 
not  use  the  preparation  as  a beverage,  that  is  enough. 

Section  66(1),  at  first  blush,  appears  to  support  the  decision 
in  appeal.  But  the  use  there  of  the  unusual  word  “offender” 
suggests  a return  to  s.  64,  particularly  subs.  2,  to  determine  who 
is  an  offender.  Section  66(3)  provides  for  an  analysis  of  par- 
ticular preparations,  suggesting  again  that  the  Legislature  did 
not  intend  that  a perfectly  innocent  person  should  be  convicted. 

III.  Where  an  accused  is  selling  a product  manufactured 
strictly  in  accordance  with  The  Excise  Act,  he  surely  cannot 
be  convicted  of  an  offence  without  proof  of  either  guilty  knowl- 
edge or  guilty  intention.  The  cases  where  mens  rea  has  been 
held  to  be  unnecessary  are  exceptions  to  the  general  rule,  and 
the  Court  there  has  inferred  from  the  wording  of  the  statute 
that  the  offence  in  question  is  to  be  complete  upon  mere  proof 
of  the  doing  of  an  act.  Such  an  inference  will  be  drawn  only 
where  it  is  absolutely  necessary,  and  here  it  is  not  only  un- 
necessary but  precluded  by  the  words  of  s.  64(2).  [Robertson 
C.J.O.:  Is  s.  64(2)  not  merely  a means  of  proving  the  nature 
of  the  preparation  sold?]  No;  s.  64(1)  removes  a preparation 
entirely  from  the  Act  if  it  contains  sufficient  medication,  and  subs. 
2 comes  into  play  only  where  it  is  found  that  it  does  not  con- 
tain sufficient  medication.  [Roach  J.A.:  Can.  s.  64(2)  be  ap- 
plied on  a prosecution  for  any  offence  other  than  selling?]  It 
indicates  certain  things  as  being  necessary  to  a conviction  for 
selling,  and  it  would  be  extraordinary  if  we  could  be  convicted 
of  keeping  for  sale  without  proof  of  any  of  those  things.  We 
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refer  to  Rex  v.  Barnard  (1925),  57  O.L.R.  397  at  415,  44  C.C.C. 
137;  Rex  v.  Hyde,  28  O.W.N.  259,  44  C.C.C.  1,  [1925]  2 D.L.R. 
958,  affirmed  30  O.W.N.  183,  45  C.C.C.  397,  [1926]  2 D.L.R.  998. 

Rex  V.  Regina  Cold  Storage  and  Forwarding  Company, 
Limited,  17  Sask.  L.R.  507,  41  C.C.C.  21,  [1923]  3 W.W.R.  1387, 
[1924]  2 D.L.R.  286,  is  authority  for  the  proposition  that  al- 
though it  has  been  held  in  nearly  all  the  Provinces  that  mens 
rea  is  not  required  under  liquor  Acts,  still  it  may  be  required 
under  particular  sections  where  it  would  be  monstrous  to  con- 
vict without  it. 

C.  R.  Magone,  K.C.,  for  the  Attorney-General,  respondent: 
The  Excise  Act  is  purely  a statute  for  the  raising  of  revenue, 
and  there  is  no  conflict  between  it  and  The  Liquor  Control  Act. 
This  appellant  would  not  be  guilty  of  any  offence  under  the 
Dominion  statute,  and  therefore  the  Ontario  statute  does  not 
cover  the  same  field.  It  has  been  decided  that  there  is  no  con- 
flict between  the  Ontario  statute  and  the  Dominion  Proprietary 
or  Patent  Medicine  Act,  now  R.S.C.  1927,  c.  151:  Rex  v.  Axler 
(1917),  40  O.L.R.  304;  Rex  v.  Warne  Drug  Co,  Limited  (1917), 
40  O.L.R.  469,  29  C.C.C.  384,  37  D.L.R.  788.  Rex  v.  McKator, 
40  Man.  R.  103,  57  C.C.C.  200,  [1932]  1 W.W.R.  46,  [1932] 
2 D.L.R.  159,  deals  expressly  with  The  Excise  Act  and  a Pro- 
vincial liquor  Act,  and  holds  that  there  is  no  conflict.  This 
Court  has  held,  in  Rex  v.  Kraviec,  [1946]  O.W.N.  289,  85  C.C.C. 
367,  1 C.R.  348,  that  the  two  Acts  are  not  in  pari  materia. 

The  Liquor  Control  Act  is  intra  vires  of  the  Province  in  all 
respects:  Attorney -General  for  Ontario  v.  Attorney -General  for 
the  Dominion  and  The  Distillers  and  Brewers’  Association  of 
Ontario,  [1896]  A.C.  348,  C.R.  [11]  A.C.  222,  5 Cart.  295; 
Attorney -General  of  Manitoba  v.  Manitoba  Licence  Holders’ 
A^ssociation,  [1902]  A.C.  73,  C.R.  [12]  A.C.  333;  Hodge  v.  The 
Queen  (1884),  9 App.  Cas.  117,  C.R.  [9]  A.C.  13,  3 Cart.  144. 

The  Excise  Act  cannot  be  brought  under  head  2 of  s.  91  of 
The  British  North  America  Act,  because  it  purports  to  regulate 
particular  industries,  which  is  not  included  in  the  power  to 
regulate  trade  and  commerce  generally:  The  Citizens  Insurance 
Company  of  Canada  v.  Parsons;  The  Queen  Insurance  Company 
V.  Parsons  (1882),  7 App.  Cas.  96,  C.R.  [8]  A.C.  406,  1 Cart. 
265;  Attorney -General  for  Canada  v.  Attorney -General  for 
Alberta,  [1916]  1 A.C.  588,  26  D.L.R.  288,  10  W.W.R.  405, 
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34  W.L.R.  192,  25  Que.  K.B.  187;  Attorney -General  for  British 
Columbia  v.  Attorney -General  for  Canada  et  al.,  [1937]  A.C. 
377,  [1937]  1 D.L.R.  691,  67  C.C.C.  337,  [1937]  1 W.W.R.  328. 

As  to  the  argument  that  the  Dominion  has  occupied  the 
field,  I refer  to  Grand  Trunk  Railway  Company  of  Canada  v. 
Attorney-General  of  Canada,  [1907]  A.C.  65  at  68,  C.R.  [1907] 

A. C.  1,  7 C.R.C.  472  where  it  is  said  that  the  rule  as  to  over- 
lapping powers  is  most  clearly  laid  down  in  Tennant  v.  The 

Union  Bank  of  Canada,  [1894]  A.C.  31,  C.R.  [10]  A.C.  387, 

5 Cart.  244,  and  The  Attorney -General  of  Ontario  v.  The  Attor- 
ney General  for  the  Dominion  of  Canada,  [1894]  A.C.  189, 
C.R.  [11]  A.C.  13,  5 Cart.  266;  see  also  s.  15  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  read  with  s.  2(1). 

Subs.  2 of  s.  64  of  The  Liquor  Control  Act  is  clearly  limited 
to  prosecutions  for  selling,  because  it  is  only  in  such  a case  that 
the  two  ingredients  there  set  out  can  be  found.  It  is  intended 
to  cover  products  mentioned  in  subs.  1,  viz.,  those  which  do 

contain  sufficient  medication  to  prevent  their  use.  This  sub- 

section was  added  to  the  old  Ontario  Temperance  Act  in  1922. 
It  cannot  have  any  other  construction  in  view  of  s.  66(1).  Subs. 
2 is  an  express  provision  to  the  contrary,  within  the  meaning 
of  subs.  1. 

Section  87,  read  with  s.  66,  makes  it  abundantly  clear  that 
there  is  no  necessity  for  proving  mens  rea  where  the  prepara- 
tion does  not  contain  sufficient  medication.  The  Regina  Cold 
storage  case,  supra,  is  wholly  distinguishable  from  this  case 
and  from  any  ordinary  case  of  sale  of  liquor,  and  shows  that 
the  general  rule,  there  not  applied,  is  that  persons  who  deal  in 
an  article  are  responsible  for  its  quality.  As  to  mens  rea  I refer 
particularly  to  Rex  v.  McDonnell,  7 M.P.R.  324,  61  C.C.C.  268, 
[1934]  3 D.L.R.  146;  Rex  ex  rel.  Bradshaw  v.  McKenzie,  29 

B. C.R.  513,  36  C.C.C.  70,  [1921]  2 W.W.R.  627,  60  D.L.R.  163; 
Rex  V.  Jensen,  45  Man.  R.  47,  68  C.C.C.  35,  [1937]  1 W.W.R. 
561,  [1937]  2 D.L.R.  600;  Rex  ex  rel.  Grindey  v.  Piggly  Wiggly 
Canadian  Limited,  41  Man.  R.  249,  60  C.C.C.  104,  [1933]  2 
W.W.R.  475,  [1933]  4 D.L.R.  491;  Rex  v.  Stewart,  [1940]  O.R. 
178,  73  C.C.C.  141,  [1940]  1 D.L.R.  689. 

Under  s.  66(1)  a finding  of  fact  that  a mixture  does  not 
contain  sufficient  medication  is  decisive,  and  the  magistrate 
must  convict  and  impose  the  penalties  prescribed  by  s.  87.  There 
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is  evidence  in  this  case  that  bay  rum,  medicated  in  the  same 
way  as  that  seized  from  this  respondent,  was  in  fact  used  as  a 
beverage. 

J.  R.  Cartwright y K.C.y  in  reply:  As  to  mens  rea^  I am  con- 
tent to  rely  on  Rex  v.  Stewart,  supra^  where  the  principles  are 
laid  down.  When  from  the  very  nature  of  the  case  it  is  possible, 
and  even  probable,  for  someone  to  contravene  a statute  inno- 
cently, mens  rea  must  be  required,  unless  the  statute  expressly 
excludes  it : the  Regina  Cold  storage  case,  supra, 

Rex  V.  Axlery  supra^  is  distinguishable  (and  Rex  v.  Warne 
Drug  Co.  Limited y supray  merely  follows  it),  in  that:  (1)  it 
deals  with  a different  Dominion  statute,  under  which  there 
appear  to  be  no  regulations  expressly  permitting  the  sale  of 
certain  products;  (2)  the  appellant  apparently  did  not  come 
within  the  saving  words  of  the  Act;  and  (3)  the  Dominion  there 
had  expressly  provided  that  the  provisions  of  its  statute  should 
not  interfere  with  any  Provincial  statute.  Rex  v.  McKatory 
supray  is  also  distinguishable  on  its  facts. 

Even  if  s.  64(2)  is  limited  to  charges  of  selling,  at  least  it 
indicates  that  in  one  place  the  Legislature  regarded  mens  rea 
as  essential.  But  the  consequences  of  so  limiting  the  applica- 
tion of  the  subsection  would  be  absurd,  and  it  must  also  apply 
to  keeping  for  sale.  If  it  applies  only  when  the  preparation 
sold  does  contain  sufficient  medication,  then  the  sections,  read 
together,  make  it  abundantly  clear  that  the  Legislature  did  not 
intend  that  anyone  should  be  convicted  unless  he  intended,  or 
at  least  foresaw,  use  as  an  alcoholic  beverage. 

Cur.  adv.  vult. 

26th  November  1947.  Robertson  C.J.O.: — I have  had  the 
privilege  of  reading  the  reasons  for  judgment  prepared  by  Mr. 
Justice  Roach.  I concur  in  the  result  reached  by  him.  In  my 
opinion  there  was  evidence  to  support  the  finding  of  Judge 
Factor  and  of  the  magistrate  that  the  bay  rum  kept  by  the 
appellant  for  sale  did  not  contain  sufficient  medication  to  prevent 
its  use  as  an  alcoholic  beverage,  and  was  not  excepted  by  s.  64 
of  The  Liquor  Control  Act,  R.S.O.  1937,  c.  294,  from  the  pro- 
hibition of  that  statute. 

I also  agree  that  no  question  of  mens  rea  arises  in  this  case. 
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I also  agree  that  the  provisions  of  The  Liquor  Control  Act 
are  not  in  conflict  with  the  provisions  of  The  Excise  Act,  and 
that  no  question  of  ultra  vires  is  involved. 

Laidlaw  J.A.: — I have  had  the  privilege  and  benefit  of  per- 
using the  reasons  for  judgment  of  my  brother  Roach,  I concur 
with  his  opinion  that  the  appeal  must  fail  and  the  conviction 
must  be  affirmed.  The  reasons  given  by  him  clearly  and  fully 
support  his  opinion,  but  I desire  respectfully  to  express  my 
doubt  in  respect  of  one  matter. 

I am  not  prepared  to  say  that  s.  64(1)  of  The  Liquor  Con- 
trol Act,  R.S.O.  1937,  c.  294,  is  applicable  to  a case  in  which 
the  charge  made  against  a person  is  keeping  liquor  for  sale. 
I incline  to  the  view  that  it  is  not  applicable  to  such  a case. 
Section  87  of  the  Act  creates  a number  of  separate  offences, 
namely,  having  any  liquor,  keeping  any  liquor,  exposing  liquor, 
giving  liquor  to  any  other  person,  keeping  liquor  for  sale,  offer- 
ing to  sell  liquor,  and  selling  liquor,  within  the  Province,  as 
particularly  defined  in  the  section.  The  section  provides  that 
the  offences  so  created  are  subject  to  exceptions.  When  an 
exception  to  any  of  the  offences  appears  elsewhere  in  the  Act, 
the  language  used  in  the  provision  is  precise.  For  instance, 
an  exception  to  the  offence  of  having  any  liquor  is  made  in 
the  express  language  used  in  s.  65;  an  exception  to  the  offences 
of  having  liquor  and  keeping  liquor  appears  plainly  in  s.  62. 
Likewise,  s.  64(1)  explicitly  names  “the  sale”  of  liquor  as  the 
subject  of  the  provisions  therein.  I doubt  whether  it  can  be 
properly  implied  that  the  scope  of  the  section  extends  to  keep- 
ing liquor  for  sale.  However,  it  is  not  necessary  to  determine 
that  question  in  this  case  because  it  is  expressly  set  forth  in 
the  section  that  it  shall  “only  apply  to  any  such  compound, 
mixture  and  preparation  as  contains  sufficient  medication  to 
prevent  its  use  as  an  alcoholic  beverage”,  and  the  fact,  as  found 
on  the  evidence,  is  that  the  product  dealt  with  by  the  appellant 
did  not  meet  that  specification.  The  bay  rum  kept  for  sale 
by  it  is,  no  doubt,  “a  perfume,  lotion,  toilet  water,  or  other 
similar  preparation”,  within  the  language  of  s.  64(1)  (a)  (hi) 
of  the  Act,  as  amended  by  1944,  c.  34,  s.  10,  and  the  appellant 
is  a merchant  who  deals  in  drugs  and  medicines  within  the 
provisions  of  s.  64(1)  (h).  But,  as  pointed  out  by  my  brother 
Roach,  the  magistrate  found  as  a fact  that  the  product  was 
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not  sufficiently  medicated  to  prevent  its  use  as  an  alcoholic 
beverage  within  the  meaning  of  the  section,  and  the  learned 
County  Judge  made  the  same  finding.  The  evidence  is  suffi- 
cient to  support  that  finding  and  this  Court  ought  not  to  inter- 
fere with  it. 

Subject  to  the  doubt  I have  expressed,  I desire  with  much 
respect  and  appreciation  to  adopt  the  reasons  for  judgment 
given  by  my  brother  Roach.  I can  add  nothing  to  them  and 
am  content  merely  to  express  my  agreement  with  them. 

Roach  J.A. : — The  appellant  was  convicted  on  the  29th 
August  1945,  by  His  Worship  Magistrate  S.  T.  Bigelow  at  the 
city  of  Toronto  on  the  charge  that  it  “within  three  months 
ending  the  23rd  April  1945,  at  the  city  of  Toronto,  in  the 
County  of  York,  unlawfully  did  Keep  liquor  for  sale,  to  wit, 
a lotion  or  preparation  popularly  known  as  ‘Bay  Rum’  in  con- 
travention of  the  Liquor  Control  Act  (Ontario)  R.S.O.  1937, 
Chap.  294  and  amendments  thereto”. 

From  that  conviction  the  appellant  appealed  to  the  County 
Judge  of  the  County  of  York  pursuant  to  the  provisions  con- 
tained in  s.  156  of  the  Act.  The  appeal  was  heard  by  His  Honour 
Judge  Factor  who  dismissed  the  same  and  affirmed  the  con- 
viction under  date  the  5th  March  1947. 

Under  date  the  17th  March  1947  the  Attorney-General  for 
Ontario  issued  a certificate  under  s.  157  of  the  Act  directing 
an  appeal  to  this  Court  from  the  judgment  pronounced  by  the 
learned  County  Court  Judge  and  the  appellant  now  brings  this 
appeal  under  the  authority  of  that  certificate. 

The  constitutional  validity  of  certain  sections  of  The  Liquor 
Control  Act  having  been  brought  into  question,  notice  of  the 
hearing  of  the  appeal  by  the  County  Judge  was  served  on  the 
Attorney-General  for  Canada  and  the  Attorney-General  for 
Ontario  pursuant  to  s.  32  of  The  Judicature  Act,  R.S.O.  1937, 
c.  100.  The  Attorney-General  for  Canada  advised  that  it  was 
not  his  intention  to  appear  and  he  did  not  appear  on  the  hear- 
ing of  that  appeal.  The  Attorney-General  for  Ontario  did  appear. 

Bay  rum  is  a perfumed  toilet  lotion,  substantial  quantities 
of  which  are  or  heretofore  have  been  sold  for  that  purpose  in 
drug  stores,  variety  stores,  departmental  and  other  stores. 
Its  base  is  pure  grain  alcohol  which  has  been  denatured  by  the 
addition  of  quassin  in  the  proportion  of  eight  grains  of  quassin 


1028 


Ontario  Reports. 


[1947] 


to  one  gallon  of  alcohol.  To  this  denatured  alcohol  are  added 
certain  essential  perfumed  oils  in  the  proportion  of  one  ounce 
to  the  gallon  and  the  whole  is  diluted  by  adding  50  per  cent, 
of  water.  The  denaturing  of  the  grain  alcohol  is  done  in  the 
distillery  under  the  supervision  of  an  officer  in  the  employ  of 
the  Dominion  Government  and  pursuant  to  regulations  passed 
under  the  authority  of  The  Excise  Act,  1934  (Dom.),  c.  52, 
as  amended  by  1937,  c.  29.  The  adding  of  the  perfumed  oils 
is  also  under  the  supervision  of  such  an  officer  but  those  oils 
are  added  in  the  premises  of  the  manufacturer  of  the  bay  rum. 

It  will  suffice  to  say  that  the  bay  rum  here  in  question  was 
manufactured  in  strict  compliance  with  those  regulations. 

The  manufacturer  was  one  Alfred  F.  Collins,  carrying  on 
business  under  the  firm  name  and  style  of  Mutual  Sales  Com- 
pany with  a factory  and  headquarters  in  the  city  of  Toronto. 
In  addition  to  manufacturing  bay  rum,  he  manufactures  various 
perfumes  and  lotions  and  a bonded  manufacturer’s  licence  was 
issued  to  him  under  The  Excise  Act. 

The  appellant  carries  on  business  as  a jobber  dealing  in 
a large  variety  of  smallwares,  including  proprietary  and  other 
medicines,  perfumes,  lotions,  toilet  water  and  similar  prepara- 
tions. It  purchases  its  wares  from  manufacturers  and,  in  some 
instances,  other  jobbers,  and  sells  wholesale  to  merchants  in 
the  retail  trade. 

Certain  sections  of  The  Liquor  Control  Act  are  relevant 
and  this  is  a convenient  point  at  which  to  refer  to  them. 

Section  159  defines  the  purpose  and  intent  of  the  Act, 
namely,  “to  prohibit  transactions  in  liquor,  which  take  place 
wholly  within  the  Province  of  Ontario,  except  under  Govern- 
ment control  as  specifically  provided  by  this  Act,  and  every 
section  and  provision  of  this  Act,  dealing  with  the  importation, 
sale  and  disposition  of  liquor  within  the  Province  through  the 
instrumentality  of  a board  and  otherwise  provide  the  means  by 
which  such  Government  control  shall  be  made  effective  and 
nothing  in  this  Act  shall  be  construed  as  forbidding,  affecting 
or  regulating  any  transaction  which  is  not  subject  to  the 
Legislative  authority  of  the  Province”. 

Section  l(7c)  defines  liquor  as  meaning  and  including  “any 
alcohol,  alcoholic,  spirituous,  vinous,  fermented  malt  or  other 
intoxicating  liquor  or  combination  of  liquors  and  mixed  liquor 
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a part  of  which  is  spirituous,  vinous,  fermented  or  otherwise 
intoxicating  and  all  drinks  or  drinkable  liquids  and  all  prepara- 
tions or  mixtures  capable  of  human  consumption  which  are 
intoxicating,  and  any  liquor  which  contains  more  than  two  and 
one-half  per  centum  by  volume  at  sixty  degrees  Fahrenheit  of 
absolute  alcohol  shall  conclusively  be  deemed  to  be  intoxicating”. 

I pause  to  say  that  bay  rum  comes  within  that  definition. 

Section  87:  “(1)  Except  as  provided  by  this  Act,  no  per- 
son shall,  within  the  Province,  by  himself,  his  clerk,  servant 
or  agent,  expose,  or  keep  for  sale,  or  directly  or  indirectly  or 
upon  any  pretence,  or  upon  any  device,  sell  or  offer  to  sell 
liquor  or  in  consideration  of  the  purchase  or  transfer  of  any 
property,  or  for  any  other  consideration,  or  at  the  time  of  the 
transfer  of  any  property,  give  to  any  other  person  liquor. 

“(2)  Except  as  expressly  provided  by  this  Act  and  by  the 
regulations,  no  person  shall  have  or  keep  any  liquor  within 
Ontario  which  has  not  been  purchased  from  a Government 
vendor  or  from  a physician  as  provided  by  section  57. 

“(3)  Subsection  2 shall  not  apply  to  the  Board  nor  to  the 
keeping  or  having  of  any  proprietary  or  patent  medicines  or  of 
any  extracts,  essences,  tinctures  or  preparations  where  such 
having  and  keeping  is  authorized  by  this  Act.” 

Section  64:  “(1)  Except  as  otherwise  expressly  provided  in 
this  Act  or  as  provided  by  regulation,  nothing  in  this  Act  shall 
prevent  the  sale, — 

“(h)  by  a merchant  who  deals  in  drugs  and  medicines,  of 
such  compounds,  mixtures  and  preparations  as  are  in  this  sec- 
tion hereinbefore  mentioned  [the  section  theretofore  mentions 
a perfume]  and  are  so  made  or  put  up  by  a druggist  or  manu- 
facturer; by  reason  only  that  the  same  contain  alcohol,  but 
this  shall  only  apply  to  any  such  compound,  mixture  and 
preparation  as  contains  sufficient  medication  to  prevent  its  use 
as  an  alcoholic  beverage, 

“(2)  If  in  any  prosecution  for  selling  any  of  the  products 
mentioned  in  . . . this  section,  the  justice  hearing  the  complaint 
is  of  opinion  that  an  unreasonable  quantity  of  any  such  product, 
having  regard  to  the  purposes  for  which  the  same  was  legit- 
imately manufactured,  was  sold  or  otherwise  disposed  of  to 
any  person  either  at  one  time  or  at  intervals  and  proof  is  also 
given  that  such  product  was  used  for  beverage  purposes,  the 
person  selling  or  otherwise  disposing  of  the  same  may  be  con- 
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victed  of  an  offence  under  subsection  1 of  section  87  of  this 
Act.” 

I pause  again  to  say  that  the  appellant  is  a merchant  within 
the  meaning  of  s.  64(1)  (h);  further  that  there  is  no  finding 
and,  in  my  opinion,  none  would  be  justified  on  the  evidence, 
that  there  was  an  unreasonable  quantity  of  bay  rum  sold  or 
otherwise  disposed  of  by  the  appellant  in  the  circumstances 
covered  by  s.  64(2). 

Section  65,  as  amended  by  1944  c.  34,  s.  11  provides  that: 
“(1)  Any  person  who  obtains  or  consumes  for  beverage  pur- 
poses any  of  the  products  mentioned  in  section  ...  64  or  any 
preparation  containing  alcohol  which  has  been  denatured  in 
accordance  with  the  provisions  of  The  Excise  Act,  193 Jf  (Can- 
ada) and  the  regulations  made  thereunder,  shall  be  guilty  of 
an  offence  and  liable  to  the  penalties  prescribed  by  subsection 
3 of  section  120  of  this  Act.” 

It  was  argued  on  behalf  of  the  appellant  in  this  court  and 
in  the  court  below  that  the  appellant  comes  within  the  excep- 
tion created  by  s.  64(1)  (b).  It  is  perhaps  worthy  of  note  that 
s.  64  reads:  “ . . . nothing  in  this  Act  shall  prevent  the  sale”, 
etc.  The  appellant  was  convicted  not  of  selling  but  of  keeping 
for  sale.  If  the  section  would  afford  the  appellant  protection 
against  a charge  of  selling,  I do  not  think  it  would  be  extending 
its  effect  beyond  that  intended  by  the  Legislature  to  hold  that 
it  would  equally  protect  it  against  a charge  of  keeping  for  sale. 
A merchant,  whose  business  is  “selling”,  first  “keeps  for  sale” 
and  then  “sells”.  The  exception  therein  contained,  however, 
extends  only  to  “such  compound,  mixture  and  preparation  as 
contains  sufficient  medication  to  prevent  its  use  as  an  alcoholic 
beverage”. 

Section  64  certainly  presents  difficulties.  Subs.  1(h)  is 
limited  to  specific  products  which  have  been  sufficiently  medi- 
cated “to  prevent  [their]  use  as  an  alcoholic  beverage”.  Then 
subs.  2 provides  for  a conviction  upon  proof,  inter  alia  “that 
such  product  was  used  for  beverage  purposes”,  and  s.  65  is  to 
the  like  effect.  The  word  “prevent”  as  used  in  that  section  cannot 
have  been  intended  to  mean  “render  impossible”.  Such  a mean- 
ing would  render  subs.  2 meaningless  and  useless.  Its  meaning 
must  therefore  be  shaded  to  give  some  effect  to  subs.  2. 
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It  would  appear  that  there  are  some  persons  with  such  a 
depraved  and  perverted  mind  and  taste  and  so  addicted  to 
alcohol  that  they  will  consume  for  beverage  purposes  almost 
any  liquid  concoction  containing  alcohol,  no  matter  how  dis- 
tasteful it  may  be  or  what  physical  effects  it  may  produce. 
Quassin  is  added  to  the  alcohol  which  forms  the  base  of  bay 
rum  for  the  purpose  of  making  it  non-potable  and  it  is  said 
that  quassin  is  very  bitter  and,  therefore,  bay  rum  very  dis- 
tasteful. It  was  argued  on  behalf  of  the  appellant  that  the 
sufficiency  or  otherwise  of  the  medication  of  this  particular 
product  should  not  be  measured  by  what  would  prevent  a de- 
praved and  perverted  individual  from  using  it  as  an  alcoholic 
beverage.  I suppose  that  there  is  perhaps  nothing  that  would 
prevent  that  particular  type  of  individual  from  so  doing. 

It  is  not  necessary  to  this  decision  to  consider  the  degrees 
of  perverted  tastes  from  the  lowest  to  that  which  might  be 
described  as  just  below  the  normal.  In  my  opinion  there  is 
evidence  that  this  product  was  not  sufficiently  medicated  to 
prevent  its  use  as  an  alcoholic  beverage,  within  the  ambit  of 
those  words  as  they  appear  in  the  statute  and  as  they  were, 
in  my  opinion,  intended  by  the  Legislature  to  be  applied. 

One  Albert  Bonham  gave  evidence  on  behalf  of  the  Crown. 
He  is  the  chief  analyst  of  the  Department  of  Health  for  this 
Province,  a graduate  of  the  Ontario  College  of  Pharmacy  and 
of  the  University  of  Toronto  in  analytical  and  applied  chemistry. 
I cannot  do  better  than  quote  his  evidence : 

‘‘Q.  Would  you  say  the  preparation  you  found  in  any  of 
those  exhibits  is  capable  of  human  consumption?  A.  Yes,  I 
drank  some.  I took  equal  proportions  from  each  bottle,  to  the 
total  of  one  and  a quarter  ounces,  and  I added  about  an  equal 
quantity  of  water,  and  I drank  it. 

“Q.  What  is  the  effect  of  it?  A.  A little  bit  bitter  when 
I drank  it,  but  after  I had  it  down  it  felt  like  a good  shot  of 
whisky.  I felt  no  discomfort  or  stimulation.  I had  no  cramps, 
or  any  effect  other  than  I would  get  from  drinking  the  same 
amount  of  potable  alcohol.” 

That  and  other  evidence  was  sufficient  to  enable  the 
magistrate  to  find,  as  he  did  find,  and  as  the  County  Court 
Judge  found,  that  the  product  was  not  sufficiently  medicated 
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to  prevent  its  use  as  an  alcoholic  beverage  within  the  meaning 
of  the  section. 

Next  it  was  argued  on  behalf  of  the  appellant  that  mens  rea 
is  an  essential  element  of  the  offence  of  which  the  appellant  has 
been  convicted  and  that  the  officers  of  the  appellant  did  not  have 
a guilty  mind.  In  my  opinion  that  contention  cannot  prevail. 

The  common  law  rule,  of  course,  is  that  in  order  to  constitute 
an  offence  against  a penal  statute  it  must  be  shown  that  the 
person  charged  had  a guilty  mind,  that  is,  an  intention  to 
break  the  law.  In  scores  of  reported  cases  it  has  been  pointed 
out  that  the  rule  is  not  an  absolute  one,  that  is  to  say,  the 
legislative  authority  creating  the  enactment  may  except  that 
common  law  element  from  the  offence  there  created  and  make 
the  mere  doing  of  the  forbidden  act  an  offence  regardless  of 
the  state  of  mind  of  the  person  doing  it. 

The  question  must  always  resolve  itself  into  simply  this: 
What  was  the  intention  of  the  Legislature?  In  Sherras  v.  De 
Rutzen,  [1895]  1 Q.B.  918,  Wright  J.  put  it  thus:  “There  is 
a presumption  that  mens  rea,  an  evil  intention,  or  a knowledge 
of  the  wrongfulness  of  the  act,  is  an  essential  ingredient  in 
every  offence;  but  that  presumption  is  liable  to  be  displaced 
either  by  the  words  of  the  statute  creating  the  offence  or  by 
the  subject-matter  with  which  it  deals,  and  both  must  be  con- 
sidered.” 

The  language  used  may  be  so  explicit  as  to  leave  no  doubt 
and  in  that  event  there  could  be  no  necessity  for  considering  the 
nature  of  the  subject  matter  of  the  legislation.  Where  the 
language  used  is  equally  consistent  with  the  intention  of  the 
legislature  having  been  that  mens  rea  should  not  be  an  in- 
gredient of  the  offence  as  that  it  should,  the  question  may  be 
solved  by  looking  at  the  nature  of  the  subject  matter  of  the 
legislation.  That  legislation  may  so  vitally  affect  the  public 
interest  or  the  interest  of  the  state  that  the  inference  is  ir- 
resistible that  the  legislature  intended  that  the  mere  doing 
of  the  act  thereby  forbidden  should  constitute  the  offence,  re- 
gardless of  the  intention  of  the  doer. 

By  the  language  used  in  s.  87(1)  of  The  Liquor  Control  Act 
the  prohibition  is  made  absolute.  Moreover,  the  very  nature 
of  the  legislation,  namely,  the  control  of  traffic  in  liquor  in  the 
Province,  is  such  that  the  prohibitions  which  are  for  the  specific 
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purpose  of  insuring  such  control  must  be  construed  as  absolute 
and  the  offences  thereby  created  as  independent  of  the  intention 
of  the  person  doing  the  acts  thereby  forbidden,  otherwise  the 
control  would  be  so  loose  and  ineffective  that  the  very  purpose 
and  intent  of  the  Act  would  be  defeated.  If,  on  a prosecution  for 
the  offences  created  by  the  Act,  the  Crown  had  to  prove  the 
evil  intent  of  the  accused,  or  if  the  accused  could  escape  by 
denying  such  evil  intent,  the  statute,  by  which  it  was  obviously 
intended  that  there  should  be  complete  control  without  the 
possibility  of  any  leaks,  would  have  so  many  holes  in  it  that 
in  truth  it  would  be  nothing  more  than  a legislative  sieve. 

This  subject  of  mens  rea  as  an  ingredient  of  offences  created 
by  legislation  dealing  with  liquor  traffic  has  been  considered 
in  Emary  v.  Nolloth,  [1903]  2 K.B.  264;  Rex  ex  rel.  Bradshaw 
V.  McKenzie,  29  B.C.R.  513,  36  C.C.C.  70,  [1921]  2 W.W.R.  627, 
60  D.L.R.  163,  a decision  of  the  Court  of  Appeal  for  British 
Columbia;  Rex  v.  Jensen,  45  Man.  R.  47,  68  C.C.C.  35,  [1937] 
1 W.W.R.  561,  [1937]  2 D.L.R.  600,  a decision  of  the 

Court  of  Appeal  for  Manitoba,  and  Rex  v.  Regina  Cold  storage 
and  Forwarding  Company,  Limited,  17  Sask.  L.R.  507,  41  C.C.C. 
21,  [1923]  3 W.W.R.  1387,  [1924]  2 D.L.R.  286,  a decision  of 
the  Court  of  Appeal  for  Saskatchewan. 

Before  leaving  that  argument,  I desire  to  deal  with  the  con- 
tention of  counsel  for  the  appellant  that  as  a result  of  s.  64(2) 
it  must  be  concluded  that  where  a merchant,  within  the  mean- 
ing of  that  term  as  it  is  used  in  s.  64(1)  (h),  is  charged,  as  here, 
with  the  offence  of  keeping  for  sale  a compound,  mixture  or 
preparation  such  as  the  one  here  in  question,  the  Legislature 
intended  that  mens  rea  should  be  an  element  of  the  offence 
because  otherwise  the  subsection  is  meaningless.  With  defer- 
ence, I say  that  argument  fails  for  the  reason  that  all  that 
comes  within  s.  64(2)  is  such  compounds,  mixtures  and  prepara- 
tions as  are  sufficiently  medicated  to  prevent  their  use  as 
alcoholic  beverages.  You  first  determine  whether  the  particular 
product  was  sufficiently  medicated  “to  prevent  its  use  as  an 
alcoholic  beverage”  and  if  it  is  concluded  that  it  was  not  that 
is  the  end  of  the  matter  and  subs.  2 has  no  application. 

It  is  possible  that  there  could  be  a case  where  it  should  be 
held  that  a particular  product  was  sufficiently  medicated,  that 
is,  medicated  to  the  degree  intended  by  the  Legislature,  and 
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notwithstanding  that  fact  a depraved  person  might  purchase 
the  product  from  a merchant  for  the  purpose  of  using  it  as  an 
alcoholic  beverage.  It  may  be  that  in  such  a case,  mens  rea 
would  be  an  element  of  an  offence  charged  against  such  a mer- 
chant of  selling  or  keeping  for  sale.  I leave  that  question  to  be 
decided  if  and  when  such  a case  arises. 

Counsel  for  the  appellant  further  argued  that  if  the  judg- 
ment appealed  against  has  correctly  construed  the  sections 
of  The  Liquor  Control  Act  resulting  in  the  conviction  of  the 
appellant,  then  those  sections  are  ultra  vires.  He  put  his  argu- 
ment thus: 

The  manufacture  and  sale  of  bay  rum  is  under  the  exclusive 
control  of  the  Dominion  Parliament  under  s.  91,  head  2,  of  The 
British  North  America  Act,  namely,  the  regulation  of  trade 
and  commerce;  the  Dominion  Parliament  having  authorized  the 
sale,  those  sections  of  The  Liquor  Control  Act  which  prevent  it 
are  ultra  vires. 

It  is  serviceable  at  this  point  to  refer  to  certain  provisions 
in  The  Excise  Act. 

Section  140  provides  for  the  imposition  and  collection  of 
duties  and  excise  on  all  spirits  distilled  or  brought  into  a distillery 
at  the  rates  set  out  in  the  schedule  of  the  Act.  Part  VII  of  the 
Act,  which  includes  sections  308  to  320,  deals  with  denatured 
alcohol,  specially  denatured  alcohol  and  wood  alcohol. 

Section  308(h)  defines  “specially  denatured  alcohol”  as 
“alcohol  in  suitable  admixture  with  such  special  denaturants 
as  have  been  approved  by  the  Minister”. 

Section  309  provides  that  specially  denatured  alcohol  as 
thus  defined  and  which  is  intended  for  use  in  the  arts  and  in- 
dustries etc.,  may  be  manufactured  in  Canada  free  from  excise 
duty. 

Section  311(2)  provides  that  the  sale  of  specially  denatured 
alcohol  is  subject  to  certain  regulations,  namely,  that  it  shall 
be  sold  only  under  departmental  permit  to  dealers  and  manu- 
facturers to  be  used  in  the  arts  and  industries  in  cases  where 
denatured  alcohol  would  be  unsuitable  and  that  it  shall  only  be 
imported,  manufactured,  transported  or  sold  under  such  condi- 
tions as  the  Minister  may  by  regulations  prescribe. 

Section  319 A (added  by  1937,  c.  29,  s.  19)  makes  it  an  in- 
dictable offence  for  any  person  to  hold  in  possession,  sell,  ex- 
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change  or  deliver  any  alcohol,  denatured  alcohol,  specially 
denatured  alcohol,  etc.,  contrary  to  the  provisions  of  the  Act 
or  of  the  regulations  made  thereunder  and  provides  the  penalties 
therefor. 

Section  126  authorizes  the  Governor  in  Council  to  make  such 
regulations  as  to  him  seem  necessary  or  expedient  for  giving 
effect  to  any  of  the  provisions  of  the  Act. 

Section  128  gives  to  all  regulations  made  under  the  Act  the 
force  of  law. 

Section  216,  which  is  in  Part  V dealing  with  bonded  manu- 
facturers, provides  that  the  Governor  in  Council  may,  in  his 
discretion,  authorize  the  manufacture  in  bond  of  such  goods 
as  he,  from  time  to  time,  sees  fit  to  designate  in  the  manu- 
facture or  production  whereof  spirits  or  other  articles  subject 
to  duties  of  customs  or  excise  are  used  by  persons  licensed  to 
that  effect  and  subject  to  the  provisions  of  the  Act  and  any 
regulations  made  thereunder. 

Consolidated  regulations  governing  manufacturers  in  bond 
have  been  established  under  authority  of  an  Order  in  Council 
dated  17th  March  1944,  effective  on  and  after  1st  April  1944. 

As  will  be  seen  from  the  sections  of  the  Act  to  which  I have 
just  referred.  The  Excise  Act  in  pith  and  substance  is  an  Act 
to  provide  revenue  to  the  Dominion  Government  by  the  im- 
position of  duties  and  excise  tax  on,  inter  alia,  alcohol  manu- 
factured or  sold  for  beverage  purposes.  Part  VII  of  the  Act 
deals  with  denatured  and  specially  denatured  alcohol  and  wood 
alcohol,  none  of  which  is  or  at  least  is  intended  to  be  manu- 
factured for  beverage  purposes,  and  which  therefore  are  not, 
or  are  not  intended  to  be,  for  human  consumption. 

The  Liquor  Control  Act  in  pith  and  substance  is  an  Act  to 
control  transactions  in  liquor  for  beverage  purposes  within  the 
Province  and  it  defines  liquor  as  including  alcohol  and  alcoholic 
liquids  and  mixtures,  etc.,  “capable  of  human  consumption”. 

The  two  Acts  do  not  enter  upon  the  same  field,  at  least  for 
the  same  purpose.  Section  159  of  The  Liquor  Control  Act 
clearly  limits  its  operations  to  those  matters  over  which  the 
Provincial  Legislature  has  jurisdiction. 

By  the  regulations  passed  under  The  Excise  Act  and  which 
have  the  force  of  law,  certain  specific  denaturants  in  specific 
proportions  are  prescribed  to  prevent  denatured  alcohol,  which 
is  not  taxable,  being  used  in  substitution  for  pure  grain  alcohol. 
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which  is  taxable.  In  The  Liquor  Control  Act,  which  also  aims 
to  prevent  denatured  alcohol  from  being  used  as  a beverage, 
the  denaturants,  or  to  use  the  nomenclature  in  the  Act,  the 
medication,  is  not  defined  with  particularity.  The  Act  simply 
describes  it  as  “sufficient  medication  to  prevent  its  use  as  an 
alcoholic  beverage”. 

If  the  standard  of  denaturant  or  medication  were  the  same 
in  both  Acts  there  would  be  no  conflict  in  their  practical  opera- 
tion. On  the  other  hand,  if  the  standard  under  the  Ontario  Act 
is  more  stringent  than  the  standard  under  the  Dominion  Act, 
then  there  is  bound  to  be  such  a conflict. 

That  the  standard  under  the  Ontario  Act  is  and  is  intended 
to  be  more  stringent  than  under  the  Dominion  Act  is  made 
clearly  to  appear  from  the  amendment  made  in  1944  to  s.  65. 
Prior  to  the  amendment  the  offence  thereby  created  was  limited 
to  the  obtaining  or  consuming,  for  beverage  purposes,  of  any 
of  the  preparations  mentioned  in  s.  63  or  s.  64.  By  the  amend- 
ment it  is  also  made  an  offence  to  obtain  or  consume  for 
beverage  purposes  “any  preparation  containing  alcohol  which 
has  been  denatured  in  accordance  with  the  provisions  of  The 
Excise  Acf'j  etc.  The  amendment  makes  it  perfectly  clear  that 
the  degree  of  medication  required  by  s.  64  is  not  limited  to  that 
provided  by  The  Excise  Act  or  the  regulations  made  thereunder. 

Then  is  it  competent  for  the  Provincial  Legislature  to  im- 
pose a more  stringent  provision  and  thus  prevent  within  the 
Province  the  sale  of  a product  which  under  The  Excise  Act 
is  permitted?  I do  not  think  that  there  can  be  any  doubt  that 
it  is.  The  imposition  under  The  Excise  Act  is  for  one  purpose, 
a purpose  coming  within  the  competence  of  the  Dominion  Par- 
liament; that  under  The  Liquor  Control  Act  is  for  another, 
coming  within  the  competence  of  the  Provincial  Legislature. 
The  judgment  of  the  Privy  Council  in  Attorney -General  of 
Manitoba  v.  Manitoba  Licence  Holders'  Association,  [1902] 
A.C.  73,  C.R.  [12]  A.C.  333,  is  decisive  on  that  point.  That 
judgment  upheld  the  constitutional  validity  of  The  Liquor  Con- 
trol Act  of  Manitoba,  1900,  63  and  64  Viet.,  c.  22,  being  an  Act 
to  suppress  the  liquor  traffic  in  Manitoba  by  prohibiting  pro- 
vincial transactions  in  liquor,  etc.  Liquor  was  therein  defined 
as  including  “all  combinations  of  liquors  and  all  drinks  and 
all  drinkable  liquids  which  are  intoxicating”.  The  same  argu- 
ment was  advanced  against  the  validity  of  the  Act  as  has 
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been  advanced  on  behalf  of  the  appellant  here.  It  was  con- 
tended that  it  came  in  conflict  with  Dominion  powers,  among 
others  the  regulation  of  trade  and  commerce  and  the  raising 
of  money  by  indirect  taxation.  It  was  there  further  contended 
that  the  Act  trenched  upon  sources  of  revenue  upon  which 
the  Dominion  was  largely  dependent,  namely,  excise  and  cus- 
toms revenue,  and  that  accordingly  it  conflicted  with  s.  121 
of  The  British  North  America  Act.  In  giving  judgment  their 
Lordships  followed  their  judgment  in  Attorney -General  for 
Ontario  v.  Attorney -General  for  the  Dominion  and  The  Distillers 
and  Brewers'  Association  of  Ontario , [1896]  A.C.  348,  C.R. 
[11]  A.C.  222,  5 Cart.  295.  Referring  to  that  judgment,  their 
Lordships  said: 

‘‘The  judgment,  therefore,  as  it  stands,  and  the  Report  to 
Her  late  Majesty  consequent  thereon,  shew  that  in  the  opinion 
of  this  tribunal  matters  which  are  ‘substantially  of  local  or  of 
private  interest’  in  a province — matters  which  are  of  a local 
or  private  nature  ‘from  a provincial  point  of  view,’  to  use  ex- 
pressions to  be  found  in  the  judgment — are  not  excluded  from 
the  category  of  ‘matters  of  a merely  local  or  private  nature,’ 
because  legislation  dealing  with  them,  however  carefully  it 
may  be  framed,  may  or  must  have  an  effect  outside  the  limits 
of  the  province,  and  may  or  must  interfere  with  the  sources  of 
Dominion  revenue  and  the  industrial  pursuits  of  persons  licensed 
under  Dominion  statutes  to  carry  on  particular  trades.” 

Then  referring  to  the  statute  under  immediate  consideration, 
their  Lordships  continued: 

“Unless  the  Act  becomes  a dead  letter,  it  must  interfere 
with  the  revenue  of  the  Dominion,  with  licensed  trades  in  the 
province  of  Manitoba,  and  indirectly  at  least  with  business 
operations  beyond  the  limits  of  the  province.  That  seems  clear. 
. . . But  all  objections  on  that  score  are  in  their  Lordships’ 
opinion  removed  by  the  judgment  of  this  Board  in  the  case  of 
Attorney-General  for  Ontario  v.  Attorney -General  for  the 
Dominion." 

For  the  reasons  stated,  in  my  opinion,  the  appeal  must  fail. 
I would  therefore  dismiss  it  and  confirm  the  conviction. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Proudfoot,  Tisdall  d Logan ^ 
Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Chambers* 

Criminal  Law  — Homicide  — Proof  of  corpus  delicti  — Sufficiency  of 

Evidence  — Confession  by  Accused. 

The  rule,  frequently  stated  in  text-books,  requiring  proof  of  the  corpus 
delicti  independent  of  any  confession  by  the  accused,  before  there  can 
be  a conviction  for  homicide,  is  a rule  of  caution  rather  than  of  law, 
and  there  appears  to  be  no  reported  case  in  Canada  (and  very  few  in 
England)  where  the  rule  has  been  applied. 

On  a trial  for  murder,  the  Crown  proved  a confession  by  the  accused  in 
which  he  admitted  enticing  a little  girl  to  his  room,  killing  her,  and 
disposing  of  her  body  in  a furnace.  No  trace  of  the  body  was  ever 
found,  but  there  was  independent  evidence  that  the  accused  had  been 
seen  with  the  little  girl  shortly  before  her  disappearance,  enticing  her 
to  go  with  him,  and  other  evidence  of  the  finding,  near  the  accused’s 
room,  of  articles  identified  as  having  been  in  her  possession. 

Held,  the  evidence,  taken  together,  was  sufficient  to  warrant  the  con- 
clusion that  the  little  girl  was  murdered,  and  that  her  body  was 
disposed  of  in  the  furnace  by  the  appellant,  and  to  dispense  with 
other  proof  of  the  corpus  delicti. 

An  appeal  from  a conviction  for  murder.  The  judgment  on 
an  appeal  following  an  earlier  conviction  is  reported  ante;,  p. 
443,  89  C.C.C.  156,  4 C.R.  117,  [1947]  3 D.L.R.  297,  where  the 
facts  are  stated. 

27th  and  28th  November  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Fisher^  Roach^  Hope  and  Aylesworth 

JJ.A. 

Arthur  Maloney  (P.  A.  H.  Hess,  with  him),  appointed  by  the 
Court,  for  the  accused,  appellant:  No  accused  should  be  con- 
victed of  murder  or  manslaughter  unless  the  Crown  has  proved 
the  fact  of  death  beyond  reasonable  doubt  by  evidence,  direct  or 
circumstantial,  independent  of  an  unsworn  extra-judicial  con- 
fession of  the  accused.  The  evidence  against  the  accused  in  this 
case  consisted  of  his  own  statement,  together  with  three  prin- 
cipal pieces  of  circumstantial  evidence,  but  none  of  these  tends 
in  any  degree  to  prove  the  fact  of  the  little  girl’s  death. 

In  considering  the  cases  on  corpus  delicti  each  case  must  be 
looked  at  in  the  light  of  its  own  particular  facts.  Apart  from 
the  earlier  judgment  in  this  same  case  {ante,  p.  443),  we  have 
found  no  reported  Canadian  case  where  this  precise  point  has 
arisen. 

The  rule  is  laid  down  in  Wills  on  Circumstantial  Evidence, 
7th  ed.  1937,  pp.  119-121,  and  9 Halsbury,  2nd  ed.  1933,  p.  184; 
we  refer  also  to  Roscoe’s  Criminal  Evidence,  15th  ed.  1928,  pp. 
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37-8.  The  rule  has  been  discussed  in  the  following  cases,  and  we 
submit  that  in  all  the  cases  where  a conviction  was  made  and 
upheld  there  was  much  more,  in  the  way  of  additional  evidence 
to  prove  the  fact  of  death,  than  in  the  case  at  bar:  Reg.  v. 
Burton  (1854),  Dears.  C.C.  282,  169  E.R.  728,  23  L.J.M.C.  52, 
6 Cox  C.C.  293;  Reg.  v.  Unkles  (1874),  I.R.  8 C.L.  50;  Reg.  v. 
Sullivan  (1887),  16  Cox  C.C.  347  at  354;  Rex  v.  Kersey  (1908), 
1 Cr.  App.  R.  260  (trial  reported  21  Cox  C.C.  690);  Rex  v. 
Davidson  (1934),  25  Cr.  App.  R.  21;  Peacock  v.  The  King  (1911), 
13  C.L.R.  619. 

Many  of  the  authorities  are  collected  in  47  S.A.  Law  Journal, 
1930,  p.  36;  we  refer  particularly  to  Rex  v.  Dadahula  (1912), 
S.R.  14,  there  cited,  and  noted  in  14  Eng.  & Emp.  Dig.  433, 
note  “n”.  We  refer  also  to  the  following  American  authorities: 
Commonwealth  v.  Lettrich  (1943),  31  Atl.  2d  155;  People  v. 
Kirby  (1923),  223  Mich.  440;  Campbell  v.  People  (1895),  42 
N.E.  123  at  127;  Haynes  v.  The  State  (1900),  27  S.  601;  Pitts 
V.  The  State  (1870),  43  Miss.  472  at  481,  68  L.R.A.  79. 

Rex  V.  McNichoU,  [1917]  2 I.R.  557,  is  distinguishable  be- 
cause there  was  ample  outside  evidence,  and  the  point  here 
raised  was  expressly  not  decided,  although  the  Court  did  express 
an  opinion  contrary  to  our  present  submission.  So  to  in  Attorney- 
General  V.  Edwards  et  al.,  [1935]  I.R.  500,  the  accused  gave 
evidence  at  the  trial  which  proved  the  fact  of  death;  the  precise 
point  involved  in  that  case  was  as  to  the  cause  of  death,  not 
proof  of  the  corpus  delicti.  In  Rex  v.  Woodgate  (1877),  3 
N.Z.L.R.C.A.  320  at  330,  there  is  a definite  statement  that 
there  was  corroboration  as  to  the  corpus  delicti. 

Even  if  our  argument  as  to  proof  of  the  corpus  delicti  is  not 
accepted,  the  cases  do  at  least  clearly  establish  that  where  the 
only  evidence  against  an  accused  is  his  own  unsworn  confession, 
the  jury  must  be  clearly  charged  as  to  the  circumstances  in 
which  the  confession  was  made,  any  explanation  made  by  the 
accused  afterwards,  and  the  need  for  exercising  extreme  caution 
before  convicting  on  it,  and  no  such  direction  was  given  in  this 
case:  Rex  v.  McNicholl,  supra;  Rex  v.  Rubletz,  [1940]  3 W.W.R. 
577,  75  C.C.C.  239  at  251-2,  [1941]  1 D.L.R.  333,  quoting  and 
applying  Rex  v.  Sykes  (1913),  8 Cr.  App.  R.  233.  In  Rex  v. 
Rubletz  the  fact  of  death  was  proved  to  a certainty,  but  a new 
trial  was  ordered  because  of  the  absence  of  this  warning  to  the 
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jury.  It  was  even  more  necessary  here,  where  that  fact  was  so 
far  from  being  established. 

The  accused’s  confession  should  not  have  been  admitted  in 
evidence.  It  was  obtained  by  questions  which  the  police  officers 
had  no  right  to  ask,  and  which  were  admittedly  designed  to 
induce  the  accused  to  incriminate  himself  in  connection  with  this 
girl’s  disappearance.  The  conduct  of  the  police  officers  was  out- 
rageous. The  real  issue,  in  many  recent  cases  as  to  confessions, 
has  been  as  to  the  conduct  of  the  police:  cf.  Rex  v.  Dick,  [1947] 
O.R.  105,  87  C.C.C.  101,  2 C.R.  417,  [1947]  2 D.L.R.  213.  [Hope 
J.A.:  You  are  suggesting  that  the  trial,  instead  of  being  a trial 
of  the  accused,  should  become,  at  his  instigation,  a trial  of  the 
police  methods.]  In  some  cases  that  may  be  desirable.  We 
refer  to  Rex  v.  Knight  and  Thayre  (1905),  20  Cox  C.C.  711  at 
714;  Rex  v.  Crowe  and  Myerscough  (1917),  81  J.P.  288;  Reg. 
V.  Toole  (1856),  7 Cox  C.C.  244;  Rex  v.  Kong  (1914),  20  B.C.R. 
71,  24  C.C.C.  142. 

The  cross-examination  of  the  accused  as  to  his  marital  in- 
fidelities was  wholly  improper,  and  may  well  have  been  gravely 
prejudicial  to  the  defence.  He  was  accused  by  counsel  of  being 
sexually  promiscuous,  and  the  kind  of  man  who  thinks  nothing 
of  “running  around”  with  women.  This  is  wholly  unwarranted: 
Koufis  V.  The  King,  [1941]  S.C.R.  481,  76  C.C.C.  161  at  167, 
[1941]  3 D.L.R.  657;  Rex  v.  Cohen  (1938),  31  Cox  C.C.  140 
at  145. 

Further,  this  cross-examination  is  expressly  prohibited  by 
s,  7 of  The  Evidence  Act,  R.S.O.  1937,  c.  119,  which  is  made 
applicable  by  s.  35  of  The  Canada  Evidence  Act,  R.S.C.  1927, 
c.  59:  Rex  v.  McLean,  14  M.P.R.  433,  73  C.C.C.  310,  [1940]  2 
D.L.R.  733. 

Crown  counsel  improperly  cross-examined  the  accused  as  to 
evidence  given  at  the  first  trial  by  one  Sadler,  who  died  before 
the  second  trial,  and  thus  got  Sadler’s  evidence  before  the  jury 
in  a wholly  unauthorized  way:  Rex  v.  Morelle,  39  B.C.R.  140, 
49  C.C.C.  15,  [1928]  1 W.W.R.  68.  In  view  of  this,  the  Court 
cannot  possibly  hold  that  there  was  no  substantial  wrong  or 
miscarriage:  Allen  v.  The  King  (1911),  44  S.C.R.  331,  18 
C.C.C.  1. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent 
[called  on  by  the  Court  to  argue  only  as  to  the  cross-examination 
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of  the  accused  as  to  acts  of  adultery  committed  by  him] : Section 
7 of  the  Ontario  Evidence  Act,  by  its  very  terms,  can  apply  only 
to  civil  proceedings.  The  Act  defines  “action’’  in  terms  which 
could  not  possibly  include  this  prosecution,  and  the  second  half 
of  s.  7,  although  it  uses  the  words  “witness  in  any  proceeding”, 
adds  “whether  a party  to  the  suit  or  not”,  thus  implying  that 
the  section  applies  only  to  a “suit”.  [Roach  J.A.:  What  about 
s.  35  of  The  Canada  Evidence  Act?]  It  can  only  bring  in  such 
provisions  as  could  apply  to  criminal  prosecutions. 

As  to  the  propriety  of  this  cross-examination,  apart  from  the 
statute,  the  accused,  in  his  examination-in-chief,  had  implied  that 
his  relations  with  his  wife  and  child  were  good,  and  had  thus 
put  his  character  in  issue,  although  he  had  also  admitted  illicit 
relationships  with  one  woman.  Crown  counsel  was  thus  entitled 
to  pursue  this  line  of  questioning,  to  show  credibility.  Koufis  v. 
The  King,  supra,  is  wholly  inapplicable;  the  cross-examination 
there  condemned  was  as  to  whether  the  accused  had  been  charged 
with  other  offences  of  the  same  kind  as  that  under  investigation. 

Even  if  this  cross-examination  was  improper,  it  cannot  pos- 
sibly be  said,  in  view  of  all  the  evidence,  that  it  could  have 
affected  the  issue:  Brooks  v.  The  King,  [1927]  S.C.R.  633,  48 
C.C.C.  333,  [1928]  1 D.L.R.  268. 

Arthur  Maloney,  in  reply:  The  words  in  the  first  half  of  s.  7 
clearly  apply  only  to  that  part,  and  the  words  “any  proceeding” 
in  the  second  half  are  wide  and  unlimited.  The  definition  of 
“action”  is  immaterial,  since  the  word  is  not  used  in  s.  7.  As  to 
the  applicability  of  Provincial  law,  see  A.  v.  A.,  [1939]  3 W.W.R. 
505,  [1940]  1 D.L.R.  66. 

The  evidence  given  by  the  accused  in  chief  clearly  did  not 
open  the  door  to  this  kind  of  questioning. 

Cur.  adv.  vult. 

3rd  December  1947.  Robertson  C.J.O.: — ^This  is  an  appeal 
from  the  conviction  of  the  appellant  on  a charge  of  murder  on 
his  trial  before  Mackay  J.  and  a jury  at  St.  Catharines  on  the 
3rd  October  1947. 

This  appeal  was  ably  presented  by  counsel  for  the  appellant. 
His  case  had  been  prepared  with  great  care  and  his  contentions 
were  clearly  and  forcibly  stated.  It  is  only  right  that  the  Court 
should  express  its  obligation  to  Mr.  Maloney  who,  at  considerable 
inconvenience  to  himself,  assumed,  at  the  request  of  the  Court, 
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the  heavy  burden  of  preparing  and  presenting  the  case  for  the 
appellant,  a task  that  he  performed  with  his  accustomed  thor- 
oughness and  skill.  The  Court  has  not,  however,  been  able  to 
accept  his  submissions  on  behalf  of  the  appellant,  and  we  have 
dismissed  the  appeal. 

Certain  of  the  submissions  made  on  behalf  of  the  appellant 
are  of  an  importance  that  requires  that  we  should  state,  briefly, 
our  reasons  for  not  giving  effect  to  them. 

The  first  submission  made  for  the  appellant  was  that  there 
must  be  clear  and  unequivocal  proof  by  the  Crown  of  the  corpus 
delicti^  and  that  this  proof  must  be  independent  of  any  con- 
fession by  the  accused,  and  is  not  to  be  found  in  the  evidence  in 
this  case.  The  appellant  here  was  charged  with  the  murder  of  a 
little  girl  nine  years  of  age.  The  little  girl  had  been  sent  by  her 
mother,  on  the  23rd  December  1946  at  about  5 o’clock  in  the 
afternoon,  to  return  a cooking  utensil  borrowed  from  the  next- 
door  neighbour,  Mrs.  Lapierre,  and  to  get  a bottle  of  milk  at  a 
shop  not  far  away.  There  is  evidence  that  the  little  girl  returned 
the  article  to  Mrs.  Lapierre,  obtained  the  bottle  of  milk  at  the 
shop,  and  then  came  back,  carrying  the  bottle  of  milk,  to  the 
home  of  Mrs.  Lapierre,  who  had  asked  her  to  come  in  on  her  way 
home  and  she  would  give  her  a toy  drum  and  a pair  of  baby’s 
socks  as  Christmas  presents  for  the  little  girl’s  baby  brother. 
These  articles,  wrapped  up  as  Christmas  presents,  were  given  to 
the  little  girl  and  she  left  for  her  home  next  door  at  about  5.30 
p.m.  She  never  reached  her  home.  The  girl’s  mother  soon 
became  anxious  and  telephoned  the  shop-keeper  from  whom  the 
bottle  of  milk  was  got,  and  inquired  next  door  and  the  neigh- 
bourhood was  searched,  and  then  the  police  were  communicated 
with.  All  of  this  was  done  within  a short  time  after  the  girl  had 
left  Mrs.  Lapierre’s.  No  trace  of  her  was  found  that  night. 

About  noon  of  24th  December  Mrs.  Betty  Smythe,  having 
heard  that  a little  girl  was  missing,  telephoned  the  police,  with 
the  information,  repeated  by  her  subsequently  as  a witness  at 
the  trial,  that  she  had  seen  a little  girl,  dressed  as  the  missing 
girl  was  dressed,  in  front  of  this  girl’s  home  on  the  preceding 
evening  at  about  5.30  o’clock.  A man  on  the  sidewalk  was  talk- 
ing to  the  little  girl  who  was  in  the  front  yard,  and*  she  heard 
him  say,  “Would  you  come — we  will  go  and  get  a present  for 
the  baby?  Would  the  baby  like  a rattle?” — or  words  to  that 


C.A. 


Rex  V*  Chambers* 


Robertson  C.J.O.  1043 


effect.  The  man  stepped  from  the  sidewalk  on  to  the  lawn,  and 
as  he  talked  to  the  girl  both  of  them  walked  back  to  the  side- 
walk. Mrs.  Smythe  went  on,  but,  thinking  there  was  something 
peculiar  in  the  occurrence,  she  turned  around  and  observed  that 
the  man  and  the  little  girl  had  got  as  far  as  the  corner  and  had 
crossed  the  road.  That  is  the  last  she  saw  of  them. 

On  25th  December,  in  their  search  for  some  trace  of  the 
little  girl,  the  police  made  some  investigation  of  the  premises 
of  a canning  company  by  which  the  appellant  was  then  employed 
as  a fireman  and  watchman.  In  the  course  of  their  search  they 
found,  in  a corner  where  boxes  and  other  rubbish  were  thrown, 
at  the  end  of  a building  referred  to  as  the  “dormitory”,  in  which 
the  appellant  had  his  sleeping  quarters,  some  wrapping-paper 
such  as  Christmas  parcels  are  commonly  wrapped  in.  They  took 
this  to  Mrs.  Lapierre,  who  identified  it  as  the  paper  in  which 
she  had  wrapped  the  toy  drum  which  she  had  given  to  the  little 
girl  to  take  home  for  her  little  brother.  Mrs.  Lapierre  had  put 
seals  and  stars  on  the  parcel  in  a pattern  that  she  remembered, 
and  identified  the  wrapping-paper  thereby.  No  doubt,  by  this 
time  the  police  suspected  that  the  appellant  might  have  been  the 
man  whom  Mrs.  Smythe  had  seen  in  company  with  the  little 
girl  at  the  time  of  her  disappearance.  For  various  reasons  that 
it  is  not  necessary  to  stop  to  discuss,  the  appellant  was  not 
available  for  the  purpose  of  a “line-up”,  that  might  be  inspected 
by  Mrs.  Smythe,  until  the  3rd  January  1947.  On  that  day  Mrs. 
Smythe  was  present  at  such  a “line-up”,  and  she  then  informed 
the  police  that  she  identified  the  appellant  as  the  man  she  had 
seen  with  the  little  girl  on  the  evening  of  23rd  December. 

Following  the  identification  on  the  evening  of  3rd  January 
1947,  the  police  questioned  the  appellant  at  police  headquarters. 
A charge  had  been  laid  against  the  appellant  of  attempting 
suicide,  and  the  appellant  was  taken  from  the  hospital  where 
he  had  been  under  treatment,  and  was  in  the  custody  of  the 
police  on  that  charge.  After  the  giving  of  the  usual  caution, 
questions  were  put  to  the  appellant  in  relation  to  the  charge  upon 
which  he  was  held.  In  the  course  of  this  questioning  the  appel- 
lant was  asked  whether  he  knew  anything  of  the  little  girl  who 
had  disappeared.  He  denied  all  knowledge  of  her.  He  attributed 
his  attempt  to  commit  suicide  to  his  family  troubles.  He  later 
admitted  that  he  had  enticed  the  little  girl  to  come  with  him  on 
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the  evening  of  23rd  December,  promising  to  get  her  a present 
for  the  baby.  He  admitted  that  he  had  taken  her  to  his  room  at 
the  canning  factory,  and  that  she  there  met  death  at  his  hands. 
Later  he  carried  the  body  to  the  furnace-room  in  the  canning 
factory,  then  in  his  charge,  and  there  it  was  wholly  consumed 
in  the  furnace. 

It  is  now  argued  that  because  no  one  but  the  appellant  had 
actual  knowledge  of  the  death  of  the  little  girl,  and  because  her 
dead  body  has  not  been  found,  he  cannot  be  convicted  of  her 
murder,  although  he  has  confessed  it. 

No  doubt,  there  is  a rule  of  caution  of  long  standing,  such  as 
the  appellant’s  counsel  cites,  and  he  cited  numerous  cases  and 
text-books  in  support  of  it.  The  rule,  is,  however,  no  more  than 
a rule  of  caution.  Mr.  Justice  Maule  said  in  the  course  of  argu- 
ment in  the  case  of  Reg.  v.  Burton  (1854),  23  L.J.M.C.  52  at  54, 
Dears.  C.C.  282,  169  E.R.  728,  6 Cox  C.C.  293:  “Lord  Hale  lays 
down  the  rule  as  a rule  of  caution  and  prudence  in  cases  of 
murder  and  manslaughter.  You  differ  from  Lord  Hale,  and  say 
that  it  is  an  absolute  rule  of  evidence,  applicable  to  all  cases,  from 
murder  to  petty  larceny.”  I quote  a paragraph  from  the  11th 
edition  of  Best  on  Evidence,  1911,  at  p.  420: 

“446.  Whether  it  is  competent,  even  in  extreme  cases,  to 
prove  the  basis  of  the  corpus  delicti  by  presumptive  evidence,  has 
been  questioned.  But  it  seems  a startling  thing  to  proclaim  to 
every  murderer  that,  in  order  to  secure  immunity  to  himself,  he 
has  nothing  to  do  but  consume  or  decompose  the  body  by  fire  or 
lime,  or  to  sink  it  in  an  unfathomable  part  of  the  sea.  Unsuccess- 
ful attempts  of  this  kind  are  known  to  have  been  made,  and 
successful  ones  may  have  remained  undiscovered.” 

That  the  rule  is  still  treated  in  England  as  a rule  of  caution 
and  not  as  a rule  of  law  is,  I think,  obvious  from  the  fact  that 
while  statements  of  the  rule  in  rather  broad  terms  are  to  be 
found  in  a number  of  reported  cases  and  in  numerous  text-books, 
the  cases  are  few  indeed  in  which  the  rule  has  been  applied.  The 
Court  appears  to  have  been  able  in  most  cases  where  the  rule 
has  been  cited,  to  find  in  the  evidence  sufficient  to  satisfy  it  that 
the  rule  should  not  be  applied  to  the  case  in  hand.  We  were  not 
referred  to  the  report  of  any  Canadian  case  where  the  rule  has 
been  applied.  That  is  not  to  say  that  both  in  England  and  in 
Canada  the  rule  may  not  have  been  applied  as  a rule  of  caution 
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on  numerous  occasions  which  are  unreported,  and  it  is  not  the 
desire  of  the  Court  on  the  present  appeal  to  ignore  the  rule,  but 
rather  to  determine  whether  there  is  not  such  evidence  on  the 
record  as  satisfies  its  proper  requirements. 

There  is  first  the  evidence  of  Mrs.  Smythe  which,  if  accepted, 
clearly  establishes  the  enticing  of  the  child,  within  s.  316  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36.  The  appellant  had  no  sort  of 
justification  or  excuse  for  his  interference  with  the  child.  He 
does  not  pretend  that  he  had.  He  merely  denies  that  he  inter- 
fered with  the  child.  The  purpose  of  his  action  cannot  admit  of 
doubt.  That  he  took  the  child  to  his  room  is  strongly  indicated 
by  the  finding  of  the  wrapping-paper  on  the  premises  of  the 
canning  company,  not  far  from  appellant’s  room.  This  wrapping- 
paper  is  clearly  identified  by  Mrs.  Lapierre  as  that  in  which  she 
had  wrapped  the  drum  that  she  gave  the  little  girl  to  take  home. 
The  failure  of  the  efforts  to  find  the  little  girl  or  any  trace 
of  her,  notwithstanding  the  search  promptly  instituted  and 
diligently  pursued,  is  also  consistent  with  her  abduction  and 
concealment  by  the  appellant.  That  she  met  an  early  and  violent 
death  at  the  hands  of  her  abductor  is  not  an  unusual  sequence 
of  such  an  abduction.  One  who  starts  upon  such  a crime  is 
travelling  a road  that  usually  leads  but  one  way,  and  that  is 
toward  violence  that  may  result  in  murder.  According  to  his 
statement  to  the  police  the  appellant  found  that  he  had  become 
involved  in  a dangerous  enterprise  in  taking  this  little  girl  a 
captive  to  his  room.  There  was  no  way  of  getting  her  off  his 
hands  that  did  not  involve  risks.  It  is,  therefore,  evidence  that 
goes  a considerable  distance  in  establishing  the  probability  of 
murder  to  prove  by  the  evidence  of  Mrs.  Smythe  that  appellant 
had  enticed  the  little  girl  to  go  with  him.  The  fact  that  he  has 
given  no  explanation  of  what  became  of  her  except  that  con- 
tained in  his  statement  to  the  police  amounting  to  a confession 
of  murder,  is  also  to  be  kept  in  mind.  The  whole  of  this,  in  my 
opinion,  is  sufficient  to  warrant  the  conclusion  that  the  little 
girl  was  murdered,  and  that  her  body  was  disposed  of  in  the 
furnace  by  the  appellant,  and  to  dispense  with  other  proof  of  the 
corpus  delicti. 

The  next  point  taken  by  appellant’s  counsel  was  that  the 
statement  taken  by  the  police  from  the  appellant  on  the  night 
of  3rd  January  1947  was  improperly  admitted  in  evidence.  This 
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statement  was  taken  by  the  police  after  they  had  taken  a state- 
ment in  relation  to  the  charge  of  attempted  suicide,  at  the  close 
of  which  the  appellant  had  confessed  that  he  had  enticed  the 
child  away  and  had  killed  her  and  disposed  of  her  body  by  burn- 
ing it  in  the  furnace.  The  appellant  was  duly  warned  before  this 
statement  was  taken,  and  it  is  in  evidence  that  no  threats  or 
promises  were  made  to  obtain  it.  That  the  police  should  ask  the 
appellant  what  had  become  of  the  child  would  seem  to  be  their 
obvious  duty,  when  Mrs.  Smythe  had  identified  the  appellant  as 
the  man  she  had  seen  with  the  child.  The  appellant  now  says 
that  the  statement  he  made  to  the  police  was  untrue.  He  denies 
that  he  was  talking  to  the  child,  or  that  he  had  anything  to  do 
with  her,  and  says  that  the  whole  story  was  of  his  own  con- 
coction. His  explanation  for  making  it  is  that,  wishing  to  die 
and  having  failed  in  his  attempts  at  suicide,  he  chose  this  as  a 
method  of  bringing  about  his  own  early  death  that  the  law 
would  not  step  in  to  prevent.  The  jury  who  heard  the  evidence, 
including  the  appellant’s  evidence,  did  not  believe  his  later  story, 
and  did  accept  his  statement  of  the  3rd  January  as  true.  I know 
of  no  ground  upon  which  it  can  be  said  that  the  statement  was 
not  properly  admitted  in  evidence. 

There  was  no  questioning  of  the  appellant  by  the  police  in 
taking  a statement  from  him  with  reference  to  his  attempts  at 
suicide  that  were  irrelevant  to  that  charge.  Even  if  it  should  be 
thought  that  the  questions  asked  as  to  his  knowledge  of  the  little 
girl,  who  was  then  known  to  the  police  to  be  missing  but  not 
known  by  them  to  be  dead,  had  nothing  to  do  with  the  attempted 
suicide — and  I do  not  think  that  the  questions  were  open  to  that 
criticism — yet  there  was  no  more  urgent  matter  demanding  the 
attention  of  the  police  than  that  they  should  ask  the  appellant 
what  had  become  of  the  little  girl.  In  any  event  the  appellant 
answered  the  questions  by  denying  all  knowledge  of  the  child. 
His  first  admission  of  any  guilt  in  connection  with  the  child  came 
after  the  statement  had  been  finished,  and  after  the  detective 
had  expressed  his  opinion  that  there  must  be  something  more 
behind  the  attempts  at  suicide  than  the  appellant  had  stated. 
The  conduct  of  the  appellant  at  that  time  and  subsequently 
plainly  indicates  that  the  death  of  the  little  girl  and  the  disposal 
of  her  body  were  proving  to  be  secrets  that  the  appellant  him- 
self could  not  keep.  He  expressed  his  relief  when  he  had  told  his 
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story.  The  whole  of  the  circumstances  connected  with  the  con- 
fession amply  justified  the  admission  in  evidence  of  the  state- 
ment made  by  the  appellant,  after  he  had  been  told  that  he  was 
charged  with  the  murder  of  the  little  girl,  as  a voluntary  state- 
ment. 

I need  not  discuss  the  other  contentions  that  were  put  for- 
ward in  argument  in  support  of  the  appeal.  They  were  of  much 
less  consequence  than  the  two  matters  I have  discussed,  and  I 
think  it  may  be  said  of  each  of  them  that  no  substantial  wrong 
or  miscarriage  of  justice  has  actually  occurred  by  reason  of 
them,  even  if  the  objections  were  well  taken. 

Fisher  J.A.: — I have  read  the  reasons  of  my  Lord  the  Chief 
Justice,  and  fully  agree  with  his  reasoning  and  conclusion.  I 
would  like  to  add  a few  words  and  to  say  that  this  is  the 
most  diabolical  murder  I have  had  to  deal  with  in  my  judicial 
experience.  The  evidence,  oral  and  documentary,  establishes 
beyond  any  doubt  in  my  mind  that  the  accused  may  be  described 
as  a lecherous  libertine  and  a self-confessed  cold-blooded  mur- 
derer. I would  dismiss  the  appeal. 

Roach,  Hope  and  Aylesworth  JJ.A.  agree  with  Robertson 
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Relevancy  — Inadmissibility,  on 
Trial  for  Murder,  of  Evidence  of 
Attempts  by  Accused  to  Commit 
Suicide  after  Time  of  Alleged 
Murder. 

Rex  V.  Chambers,  443. 


EXPROPRIATION. 

Measure  of  Compensation  — In- 
jurious Affection  — Severance — The 
Public  Utilities  Act,  R.S.O.  1937,  c. 
283  — The  Municipal  Act,  R.S.O. 
1937,  c.  266,  s.  347. 

Lafferty  et  al.  V.  The  Public 
Utilities  Commission  of  Trenton, 
307. 


FIRES. 

Liability  — Negligence  — Use  of 
Gasoline-operated  Truck  in  Freight 
Shed  — Condition  of  Premises  — 
The  Accidental  Fires  Act,  R.S.O. 
1937,  c.  161  — Meaning  of  ^^accident- 
ally” — Volenti  non  fit  injuria  — 
Special  Agreements  between  Car- 
riers. 

Canadian  National  Railway 
Company  v.  Canada  Steamship 
Lines  Limited,  585. 


FRAUD  AND  UNDUE  INFLUENCE. 

Burden  of  Proof  as  to  Transac- 
tions between  Persons  standing  in 
Fiduciary  Relationship  — Nature  of 
Disclosure  Required. 

Brown  et  al.  v.  The  Premier 
Trust  Company  and  Holmes,  50. 


GAMING  AND  WAGERING. 

Recovery  of  Money  Paid — Horse- 
racing — The  Gaming  Act,  R.S.O. 
1937,  c.  297,  ss.  1,  2,  3. 

McGillis  V.  Sullivan,  650. 


HABEAS  CORPUS. 

Custody  of  Infants  — Necessity 
for  Formal  Application  for  Custody. 
Re  McKee,  819. 


HIGHWAYS. 

Constitution  — Registration  of 
Plan  — Highway  Shown  merely  as 
Bordering  Subdivision  — The  Sur- 
veys Act,  R.S.O.  1937,  c.  232,  ss.  10 
(1),  (2),  11  — The  Registry  Act, 
R.S.O.  1937,  c.  170,  ss.  l{d),  73,  74, 
83(5),  88— The  Municipal  Act,  R.S.O 
1937,  c.  266,  s.  453. 

The  Board  of  Trustees  of  Wasaga 
Beach  v.  Fielding,  321,  1012. 
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INFANTS. 

Actions — Position  of  Next  Friend 
— Recovery,  out  of  Infant’s  Fund, 
of  Expenses  Paid  — Solicitor  and 
Client  Costs. 

Morris  et  al.  v.  Wabash  Railway 
Company  et  al.,  877. 

Custody  — Jurisdiction  of  Court 
— Effect  of  Foreign  Judgment  as  to 
Custody — Change  in  Circumstances 
— Welfare  of  Infant  — The  Infants 
Act,  R.S.O.  1937,  c.  215,  s.  1(1). 

Re  McKee,  819. 


INJUNCTIONS. 

Interlocutory  Injunctions  — Dam- 
ages — Jurisdiction  of  Court  where 
Undertaking  Given  — Discretion  of 
Trial  Judge — Appeal. 

The  Board  of  Trustees  of  Wasaga 
Beach  v.  Fielding,  321,  1012. 


INSURANCE. 

Automobile  Liability  Policy — Re- 
covery against  Insurer  by  Person 
Injured  by  Insured  — Conditions  of 
Success  in  Action  — The  Insurance 
Act,  R.S.O.  1937,  c.  256,  s.  205. 

Dokuchia  V.  St.  Paul  Fire  & 
Marine  Insurance  Company,  417. 

Automobile  Third  Party  Liability 
Policy — Liability  for  Injury  to  Per- 
son Riding  in  Automobile — Insurer 
Undertaking  Defence  of  Action 
against  Insured  — Action  by  Victim 
against  Insurer  — Estoppel  — The 
Insurance  Act,  ss.  201,  203(a),  205 
(1). 

Harrison  v.  The  Ocean  Accident 
& Guarantee  Corporation  Limited, 
889. 

Aviation  Accident  Insurance — At- 
tachment of  Risk  — Special  Terms 
of  Policy  — Persons  Insured  — 


INSURANCE — Continued 

Passengers  Carried  without  Author- 
ity and  Contrary  to  Instructions. 

The  Attorney-General  for  On- 
tario ET  AL.  V.  Stevenson,  569. 

Fidelity  Guarantee  — Employer’s 
Statement  — Misrepresentation  — 
Certificate  at  Time  of  Renewal  — 
Materiality  — The  Insurance  Act, 
s.  87(5),  (6). 

The  Township  of  Cornwall  v. 
The  Prudential  Assurance  Com- 
pany, Limited,  of  London,  Eng- 
land, 300. 


INTERNATIONAL  LAW. 

Diplomatic  Immunity  — Extent 
and  Limits  of  Privilege  — How  As- 
serted  — Documents  Taken  from 
Embassy  and  Produced  by  Resident 
of  Canada  on  Trial  of  Canadian  for 
Offence  against  Canadian  Criminal 
Law. 

Rex  V.  Lunan,  201. 


INTOXICATING  LIQUORS. 

Lotions,  etc.,  containing  Alcohol — - 
Possibility  of  use  as  Alcoholic  Bev- 
erage— Bay  Rum  Manufactured  in 
Accordance  with  The  Excise  Act, 
1934  (Dom.),  c.  52,  as  amended — 
Prosecution  for  Keeping  for  Sale 
under  Provincial  Statute — The  Li- 
quor Control  Act,  R.S.O.  1937,  c. 
294,  ss.  l(?c),  64,  65  (as  amended 
by  1944,  c.  34,  s.  11),  87. 

Rex  V.  Pee-Kay  Smallwares  Lim- 
ited, 1018. 


JUDGES. 

County  Court  Judge  Acting  as 
Persona  Designata — Right  of  Other 
Judge  to  Continue  Proceedings — 
The  County  Courts  Act,  R.S.O.  1937, 
c.  103,  s.  3 — The  County  Judges  Act, 
R.S.O.  1937,  c.  102,  s.  8a,  as  enacted 
by  1943,  c.  28,  s.  9. 

Marengeur  et  al.  V.  Browse,  164. 
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JUDGMENTS  AND  ORDERS. 

Effect  where  No  A weal  Taken — 
Res  Judicata — Motion  by  Executors 
for  Advice  of  Court  as  to  Succes- 
sion Duties. 

Re  Flavelle  Estate;  National 
Trust  Company  Limited  et  al.  v. 
The  Treasurer  op  Ontario^  229. 

Final  and  Interlocutory — Appeals 
with  or  without  Leave — Order  Strik- 
ing out  Statement  of  Claim  as  Dis- 
closing no  Cause  of  Action  and 
Dismissing  Action  without  Preju- 
dice— Rules  124,  493 — The  Judica- 
ture Act,  R.S.O.  1937,  c.  100,  s.  24. 

Ainsworth  v.  Bickersteth  et  al., 
525. 

Evidentiary  Effect. 

Dokuchia  V.  St.  Paul  Fire  & 
Marine  Insurance  Company,  417. 


LANDLORD  AND  TENANT. 

Default  in  Payment  of  Rent- 
Remedies  of  Landlord — Distinction 
between  Re-entry  and  Notice  to 
Quit — Jurisdiction  of  Court  to  Re- 
lieve— The  Landlord  and  Tenant 
Act,  R.S.O.  1937,  c.  219,  ss.  17(1), 
18(2),  19,  27. 

WiNBAUM  V.  GINOU  AND  GiNOU, 
242. 

Right  of  Tenant  to  Sublet — Effect 
of  Surrender  by  Mesne  Landlord — 
The  Landlord  and  Tenant  Act,  s.  16. 

Shapiro  v.  Handelman,  223. 

Overholding  Tenant  Proceedings 
— Jurisdiction  of  Judge — Defective 
Service  on  Tenant — Tenant  Present, 
but  Refusing  to  Take  Part  in  Pro- 
ceedings— Inability  of  Judge  Giving 
Appointment  to  Act — The  Landlord 
and  Tenant  Act,  s.  75 — The  County 
Judges  Act,  R.S.O.  1937,  c.  102,  s.  Sa, 
as  enacted  by  1943,  c.  28,  s.  9. 

Marengeur  et  al.  V.  Browse^  164. 


LIMITATION  OF  ACTIONS. 

Mortgage — Preventing  Running  of 
Statute — Agreement  that  Payment 
Not  to  be  Required  during  Mort- 
gagor’s Lifetime  — Consideration  — 
The  Limitations  Act,  R.S.O.  1937, 
c.  118,  ss.  4,  15,  23. 

Shook  v.  Munro  et  al.,  73. 


MANDAMUS. 

Right  of  Appeal  — Refusal  of 
Mandamus  Requiring  District  Court 
Judge  to  Hear  Appeal  against  Sum- 
mary Conviction  under  The  Rein- 
statement in  Civil  Employment  Act, 
1946  {Dorn.),  c.  63. 

Rex  V.  Marathon  Paper  Mills  of 
Canada  Limited,  532. 


MASTER  AND  SERVANT. 

Master’s  Liability  for  Servant’s 
Torts — Independent  Act  without  Re- 
lation to  Business  of  Employer — 
Disorderly  Conduct  in  Beverage- 
room — The  Liquor  Authority  Con- 
trol Act,  1944  iOnt.),  c.  33,  s.  45(4) 
ib),  (6). 

Griggs  v.  Southside  Hotel  Limited 
AND  German,  674. 


MORTGAGES. 

Payment  — Extension  of  Time  — 
Limitation  of  Actions. 

Shook  v.  Munro  et  al.,  73. 


MUNICIPAL  CORPORATIONS. 

Powers  — Plebiscites  — What  is 
a “municipal  question”  — Issue  of 
Liquor  Licences  — Provincial  Gov- 
ernment Policy  — Special  Statutory 
Provisions  as  to  Taking  of  Vote — 
The  Municipal  Act,  R.S.O.  1937,  c. 
266,  s.  404(11) — The  Liquor  Control 
Act,  R.S.O.  1937,  c.  294 — The  Liquor 
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MUNICIPAL  CORPORATIONS 

— Continued 

Licence  Act,  1946  iOnt.),  c.  47,  ss. 
23,  69,  70,  72(2). 

Re  Jones  and  The  City  of  Tor- 
onto, 20. 

By-laws  — Approval  of  Municipal 
Board  — By-law  Illegal  in  Part  — 
Severance  by  Court  Not  Possible  — 
The  Municipal  Act,  s.  406,  as  re- 
enacted by  1941,  c.  35,  s.  13,  and 
amended  by  1943,  c.  16,  s.  11  and 
1946,  c.  60,  s.  50. 

Hogle  et  al.  V.  The  Village  of 
Long  Branch,  436. 

Zoning  By-laws  — Applicability  — 
Use  of  Premises  at  Time  of  Passing 
of  By-law  — Nursery  Schools  and 
Grade  Schools  — The  Municipal  Act, 
s.  406,  as  re-enacted  by  1941,  c.  35, 
s.  13,  and  amended  by  1943,  c.  16, 
s.  11. 

The  City  of  Toronto  v.  Central 
Jewish  Institute,  425. 

Powers  of  Ontario  Municipal 
Board — Approval  of  By-law — Lim- 
ited or  Temporary  Approval — Sub- 
sequent Modification  of  Order — The 
Municipal  Act,  s.  406  (as  re-enacted 
by  1941,  c.  35,  s.  13),  subss.  3 (as 
re-enacted  by  1943,  c.  16,  s.  11),  7 — 
The  Ontario  Municipal  Board  Act, 
R.S.O.  1937,  c.  60,  ss.  49,  94,  95. 

Fusco  ET  AL.  V.  The  Toronto 
Transportation  Commission,  849. 


NEGLIGENCE. 

Dangerous  Agencies — Allurement 
— Reasonable  Anticipation  of  Dan- 
ger — Child  Climbing  Tree  and 
Touching  Electric  Power  Lines. 

MacDonald  et  al.  v.  The  Town 
OF  Goderich  and  the  Public  Util- 
ities Commission  of  Goderich,  908. 

Dangerous  Premises  — Limits  of 
Liability  to  Invitee  — No  Liability 
where  Invitee  Aware  of  Dangerous 
Condition  of  Premises. 

Wasmund  and  Wasmund  V. 
Smith,  181. 


PLEADINGS. 

Sufficiency  and  Particularity  — 
Allegation  of  Cruelty  — Conclusion 
of  Law  — Necessity  for  Setting  out 
Facts — Rules  141,  142. 

Madden  v.  Madden,  866. 

When  Pleadings  Closed — Delivery 
of  Reply  after  Expiry  of  Time — 
Rule  120. 

Madden  v.  Madden,  866. 


POWERS  OF  APPOINTMENT. 

Validity  of  Exercise — No  Reference 
in  Will  to  Power — Foreign  Will, 
Not  Made  in  Form  Valid  in  Ontario 
— Realty  and  Personalty — The  Wills 
Act,  R.S.O.  1937,  o.  164,  s.  29. 

Re  Woods;  Re  Browne,  753. 


RAILWAYS. 

Negligence  — Construction  of 
Jury’s  Findings  — Insufficiency  of 
Mere  finding  that  Coach  Steps 
Slippery  in  Winter. 

Parr  and  Parr  v.  Canadian  Pacif- 
ic Railway  Company,  25. 


SALE  OF  LAND. 

Jurisdiction  of  Supreme  Court  on 
Motion  under  The  Vendors  and 
Purchasers  Act,  R.S.O.  1937,  c.  168, 
s.  3 — Application  for  Declaration 
that  Purchaser  Entitled  to  Convey- 
ance. 

Re  Graham  and  Armstrong  et 
AL.,  44. 


SCHOOLS. 

Assessment  for  School  Rates  — 
Roman  Catholic  Separate  School 
Supporters  — Steps  to  be  Taken 
to  Obtain  Assessment  as  Such  — 
The  Assessment  Act,  R.S.O.  1937, 
c.  272,  ss.  23,  29,  30  — The  Separate 
Schools  Act,  R.S.O.  1937,  c.  362,  ss. 
55,  62  — The  Public  Schools  Act, 
R.S.O.  1937,  c.  357,  ss.  3,  5(1),  58(1). 

McCarty  et  al.  v.  Hird,  615. 
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SUCCESSION  DUTIES. 

Validity  of  Statute  as  Applied  to 
Shares  in  Dominion  Companies  — 
The  Succession  Duty  Act,  1939,  2nd 
sess.  {Ont.),  c.  1,  s.  8 — The  Com- 
panies Act,  1934  (Dom.),  c.  33,  ss. 
38-40  — Judgment  as  to  Situs  of 
Shares  — • Necessary  Parties  for 
Such  Judgment. 

Christie  v.  British  American  Oil 
Company  Limited,  842. 

Property  Subject  to  Duty — Situs 
of  Shares— More  than  One  Transfer 
Office,  both  Outside  Province  of 
Registered  Owner’s  Domicile — The 
Succession  Duty  Act,  1939,  2nd  Sess. 
(Ont.),  c.  1,  s.  8 — Validity  of  Statute 
as  Applied  to  Shares  of  Dominion 
Company  — The  Companies  Act, 
1934  {Dom.),  c.  33,  s.  38. 

Christie  v.  British  American  Oil 
Company  Limited,  455. 

‘^Property  passing  on  death”  — 
Duty  Payable  out  of  General  Estate 
— • Whether  Amount  of  Such  Duty 
Dutiable  as  Part  of  Residue  — The 
Succession  Duty  Act,  1939,  2nd  sess. 
{Ont.),  c.  1,  ss.  5,  9,  16,  19(1). 

Re  Flavelle  Estate  ; National 
Trust  Company  Limited  et  al.  v. 
The  Treasurer  of  Ontario,  229. 


SUNDAY  OBSERVANCE. 

Exemptions — ‘‘Work  of  Necessity 
or  Mercy” — Operation  of  Rink  for 
Hockey  Practices — Consent  to  Pros- 
ecution— The  Lord’s  Day  Act,  R.S.C. 
1927,  c.  123,  ss.  4,  11,  16. 

Rex  ex  rel.  Skinner  v.  Icelandia 
Limited  et  al.,  761. 


TAXATION. 

Municipal  Business  Assessment — 
Buildings  Exempt  from  Taxation 
but  not  from  Assessment — Neces- 
sity for  Including  Value  of  Build- 


TAXATION — Continued 

ings  in  Business  Assessment— The 
Assessment  Act,  R.S.O.  1937,  c.  272, 
ss.  l(i)  {iv),  4(23),  8(1),  23  et  seq., 
39. 

Norfolk  Fruit  Growers  Associa- 
tion V.  Quance,  1007. 

Municipal  Income  Taxation  — 
Alternative  Procedures  — Appeals — 
Finality  of  Decision  of  County 
Court  Judge  in  Certain  Cases  — 
The  Assessment  Act,  R.S.O.  1937, 
c.  272,  ss.  57,  60,  84,  123  {as  amend- 
ed by  1939,  c.  3,  s.  8). 

Hiram  Walker-Gooderham  & 
Worts  Limited  and  Subsidiaries 
Holding  Company  Limited  v.  The 
City  of  Windsor,  488. 


THIRD  PARTY  PROCEEDINGS. 

Directions— What  Should  be  Pro- 
vided for — Effect,  as  against  Third 
Party,  of  Judgment  on  Issues  be- 
tween Plaintiff  and  Defendant — 
Third  Party  not  Desirous  of  De- 
fending Plaintiff’s  Action — Rules 
169,  171 — The  Negligence  Act, 

R.S.O.  1937,  c.  115,  as  amended  by 
1939,  c.  47,  s.  23. 

The  City  of  Toronto  v.  British 
American  Oil  Company  Limited; 
Imperial  Oil  Limited  (Third 
Party),  256. 


TRIALS. 

Interference  by  Judge  — Cross- 
examination. 

Rex  V.  Constantine  and  Green, 
264. 

View  of  Locus  — Purpose  and 
Effect  of  View  — Rules  226,  227  — 
The  Jurors  Act,  R.S.O.  1937,  c.  108, 
s.  87(1). 

MacDonald  et  al.  v.  The  Town 
OF  Goderich  and  The  Public  Util- 
ities Commission  of  Goderich,  908. 
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WILLS. 

Validity  — Burden  on  Proponents 
— Proving  that  Document  truly 
Represents  Last  Will  of  Testator  — 
Circumstances  raising  Suspicion  — 
Satisfying  Conscience  of  Court. 

Lucier  V.  Lynch  et  al.,  30. 

Foreign  Will,  Valid  according  to 
Law  of  Domicile,  hut  Invalid  under 
Ontario  Law — Effect  in  Ontario — 
Realty  and  Personalty — Power  of 
Appointment — The  Wills  Act,  R.S.O. 
1937,  c.  164,  s.  29. 

Re  Woods;  Re  Browne,  753. 

Legacies  and  Annuities  — When 
Payable  — Deficiency  of  Assets  — 
Interest  on  Legacies  and  Arrears  of 
Annuities. 

Re  Barr,  96,  557. 


WILLS — Continued 

'‘Spendthrift  Clause''  — Certainty 
— Power  to  Trustees  to  Deprive 
Life  Tenant  of  Income  in  their 
Discretion  — Validity  of  Clause. 

Re  Williams,  11. 

Interpretation  — Direction  to  Set 
up  Trust  Funds  — Special  Instruc- 
tions to  Trustees  ■ — Exercise  of 
Power  of  Appointment  — The  Devo- 
lution of  Estates  Act,  R.S.O.  1937, 
c.  163,  s.  2(2). 

Re  Cosby,  129. 

Interpretation  — Residue  Payable 
on  “termination  of  hostilities" . 

Re  Walpole,  549. 


